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PKEFACE    TO  VOL.  XC. 


A  GROUP  of  interesting  partnership  and  company  eases 
gives  this  volume  something  of  an  individual  character. 
Coomer  v.  Bromley^  p.  131,  is  important  on  the  doctrine  of  a 
firm's  liability  for  one  member's  fraudulent  dealing  with 
funds  which  have  come  under  his  control  in  connexion  with 
the  partnership  business.  Here  an  investment  was  properly 
made  by  the  firm  on  behalf  of  clients,  and  was,  with  the 
clients'  consent,  placed  in  the  hands  of  one  member  not  as 
solicitor  but  as  trustee.  When  he  misappropriated  the  fund 
later,  it  was  not  under  the  control  of  the  firm,  and  the  firm 
was  therefore  not  liable  for  his  individual  breach  of  duty. 
There  is  no  doubt  about  the  principle,  but  seemingly  small 
difierences  in  the  facts  may  be  material,  and  in  every  case  of 
this  kind  the  facts  must  be  carefully  scrutinized.  From 
Blisset  V.  Daniel^  p.  454,  it  would  appear  that  Mr.  Hare  did 
not  edit  the  judgments  of  Page  Wood,  V.-C,  afterwards 
Lord  Hatherley,  with  the  same  artistic  skill  and  freedom  as 
his  successor  Mr.  Hemming.  At  any  rate  the  judgment, 
which  contains  valuable  matter  in  solution,  is  enormously 
long.  The  only  definite  point  of  law  it  enforces  is  that  the 
most  express  power  to  expel  a  partner  is  not  well  exercised 
by  a  majority  of  the  firm  unless  they  act  in  good  faith  and 
intending  the  benefit  of  the  partnership  as  a  whole ;  and  this 
even  if  the  articles  dispense  the  majority  from  giving  any 
reasons.  In  Page  v.  CoXj  p.  314,  the  elastic  and  peculiarly 
English  conception  of  an  informal  trust  was  ingeniously  used 
so  as  to  avoid  the  diflicult  question  whether  a  partnership 
contract,  as  such,  could  be  held  to  confer  rights  on  a  third 
person,  in  this  case  a  partner's  widow.  In  some  jurisdictions 
an  afl^mative  answer  might  be  given  to  the  question  put  in 
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that  form,  but  on  the  modem  English  authorities,  and  on  a 
general  principles  of  law,  it  would  not  be  admissible  here. 

In  Simpson  v.  Denison,  p.  276,  we  find  the  fruitful  idc 
that  the  special  Act  or  other  constituent  instrument  of 
railway  company,  or  any  company  carrying  on  business  f ( 
profit,  has  the  nature  of  partnership  articles  as  between  tli 
shareholders.  It  will  be  observed  that  the  term  ^'limite 
partnership,"  which  is  now  the  accepted  English  equivaleu 
of  soctete  en  commandite^  is  applied  in  the  judgment  to  th 
ordinary  private  partnership  known  to  English  law.  In  tlii 
application,  now  disused,  the  adjective  "limited"  signifio 
that  the  firm  consists  of  certain  and,  as  a  rule,  not  matr 
persons.  The  real  test,  however,  of  a  partnership  as  distin 
guished  from  a  company  is  that  it  is  founded  on  the  mutua 
personal  confidence  of  the  partners.  In  the  other  and  usua 
application  of  the  words  in  question,  that  which  is  limited  h 
the  liability  of  all  but  the  managing  partner  or  partners 
After  being  obscured  for  a  time  by  the  facility  of  forming 
limited  companies,  even  "one-man  companies,"  under  th^ 
modem  Acts,  the  question  of  introducing  limited  partnership, 
in  this  sense,  in  England  has  come  to  the  front,  and,  as 
we  write,  is  receiving  favourable  consideration  in  Parliament. 
Lawyers  who  wish  well  to  honest  trade  and  desire  a  rational 
arrangement  of  the  law  have  only  to  welcome  a  proved 
demand  of  this  kind  from  leading  men  of  commerce. 

Bostock  V.   North   Staffordshire   Ry.    Co.^   p.    159,    is    a 
curious  and  perhaps  unique  ultra  vires  case.      It  was  cer- 
tainly an  imexpected  terror  in  the  life  of  country  residents  to 
find  a  seemingly  harmless  canal  reservoir  made  hideous  by  a 
combination  of  regattas  and  excursion  trains  consequent  on  a 
railway  company  having  acquired  the  canal.     The  strength 
of  the  plaintiff's  case  was  nuisance,  as  will  be  seen  by  the 
report.      As  to  the  company  having  no  right,  as  against  the 
world  at  large,  to  put  pleasure  boats  on  the  water  they  had 
acquired,   even   if   they   did   so   without    inconvenience  to 
adjoining   owners,  we  confess  to  some  doubt  whether  tlie 
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judgment  of  Stuart,  V.-C.  is  altogether  correct  in  principle  or 
consistent  with  later  authority.  What  the  right  of  a  dis- 
senting shareholder  might  have  been  is  another  question. 

In  Russell  v.  Jackson j  p.  336,  the  Court  had  to  face  the 
problem  of  discovering  what  were  the  doctrines  of  Socialism 
founded  by  Bobert  Owen,  or  what  other  doctrines  of  Socialism 
(if  any  such  there  were)  the  testator  intended  to  promote. 
The  solution,  like  many  solutions  of  no  less  awkward  problems, 
was  worked  out  by  a  Master  in  Chambers,  and  it  does  not 
appear  whether  the  testator's  intentions,  when  ascertained^ 
were  held  lawful  or  otherwise.  At  all  events  we  may  collect 
that  in  this  country  the  Court  does  not  presume  all  and  every 
doctrine  called  Socialism  to  be  illegal. 

Bemascani  v.  Atkinson^  p.  387,  is  one  of  a  small  class  of 
well-known  authorities  (see  per  Lord  Cairns  in  Charter  v. 
Charter^  L.  K.  7  H.  L.  at  p.  377)  on  the  ambiguities  caused 
by  apparent  conflict  between  the  name  and  the  description 
by  which  a  testator  has  designated  a  person  who  is  to  take 
under  his  will.  By  the  operation  of  rules  of  evidence  which 
embody  the  dread,  in  the  main  a  wholesome  dread,  of 
attempting  to  "  make  a  new  will  for  the  testator,"  the  Court 
may  find  itself  in  the  position  of  having  to  ignore  judicially 
facts  that  for  a  lay  historian  would  be  conclusive,  and  that 
are  perfectly  well  known  to  every  one  concerned  in  the  case. 

The  short  judgment  of  Talfourd,  J.  in  R.  v.  Hilly  at  p.  829, 

gives  us  a  pleasant  touch  of  literary  quality  by  its  examples 

of  particular  delusions  in  the  minds  of  persons   generally 

competent. 
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Pabkeb, 
Vendors  of  land  pending  completion  of  a  Bale  allov^ed  the  tenant  to  v.-c. 

remain  at  a  rent  which  was  much  below  the  true  value  of  the  property :  [  7  j 

Held,  that,  the  purchaser  not  having  required  the  vendors  to  turn  the  tenant 

out,  they  were  not  guilty  of  wilful  default  in  allowing  him  to  remain  at  the 

lesser  rent ;  and  specific  performance  was  decreed,  the  plaintiffs  accounting 

only  for  the  lesser  rent. 

At  an  auction  for  the  sale  of  various  hereditaments  in  lots, 
belonging  to  the  plaintiffs,  held  at  Newport,  Lot  5  was  described  as 
follows : 

Lot  5.  "  Two  dwelling-houses  and  shops,  formerly  known  as  the 
*  Old  Sloop '  public-house,  situate  in  the  High  Street,  Newport,  in 
the  respectiYe  occupations  of  Mr.  W.  H.  Bryant,  tailor  and  draper, 
and  James  Ewins,  pastry  cook,  with  extensive  back  premises  and 
large  yard  and  outbuildings  in  the  rear,  communicating  with 
Market  Street ;  together  with  two  small  houses  and  cooper's  shops 
adjoining  the  same,  and  fronting  Market  Street;  the  whole, 
together  with  other  premises,  let  to  Messrs.  William  and  Stephen 
Iggalden  as  tenants  from  year  to  year,  at  the  very  low  rent  of  50Z. 
per  annum,  who  have  received  notice  to  quit  as  on  the  2nd  of 
August,  1848,  but  with  a  subsequent  written  permission  to  occupy, 

(1)  The    duties    and    liabilities    of  S40;  Earl  0/ EgmotU  v.  Smith  (ISII) 

Tendon  of  land  pending  deUy  in  com-  6  Ch.  D.  469,  46  L.  J.  Ch.  356 ;  and 

pletion  of  the  sale  are  considered  in  Clarke  v.  Ramuz  [1891]  2  Q.  B.  456, 

niY/t/M   V.   Silvester  (1872)  L.   R.   8  60  L.  J.  Q.  B.  679.— O.  A.  S. 
Ch.  173,  42  L.  J.  Ch.  225,  27  L.  T. 
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notwithstanding  the  expiration  of  the  notice,  upon  the  same  tenns 
as  before,  until  the  tenements  are  sold." 

The  defendant  was  the  best  bidder  for,  and  became  the  purchaser 
of  the  lot  at  the  price  of  1,1202.,  and  by  his  agent  signed  an  agree* 
ment  to  complete  the  purchase  according  to  the  particulars  and. 
conditions  of  sale. 

The  fourth  condition  of  sale  was  as  follows :  "  Each  purchaser 
shall  be  entitled  to  the  rents  or  the  apportioned  rents  of  the  lots, 
which  are  let  from  the  said  18th  day  of  November  next,  up  to  which 
time  all  outgoings  will  be  cleared  by  the  vendors ;  but  where  notices 
to  quit  have  been  served  on  the  tenants,  with  liberty  to  occupy, 
notwithstanding  the  expiration  of  the  notice,  upon  the  same  terms 
as  before,  until  the  tenements  are  sold,  there  will  be  no  rent  to  be 
^received  by  the  purchaser  beyond  the  time  during  which  the 
respective  tenancies  shall  actually  subsist.  If  from  any  cause 
whatever  any  purchase  shall  not  be  completed  within  the  time 
above  limited,  the  purchaser  shall  pay  interest  at  the  rate  of  5/.  per 
cent,  upon  the  purchase  and  timber  money  remaining  unpaid  from 
the  said  18th  day  of  November  next,  until  the  actual  completion, 
without  prejudice  nevertheless  to  the  last  condition,  if  the  vendors 
should  think  fit  to  act  thereon ;  and  where  an  apportionment  of  the 
rents  payable  by  any  tenants  of  the  property  shall  be  necessary 
from  the  division  of  the  same  into  lots  or  otherwise,  such  appor- 
tionments shall  be  made  by  Mr.  Thomas  Morris,  surveyor,  of 
Newport;  and  by  which  apportionment  the  purchasers  shall  be 
bound." 

The  contract  was  not  performed  on  the  18th  of  November,  1851, 
the  date  appointed  for  completion.  Afterwards,  the  title  was 
accepted ;  and  on  a  meeting  to  complete  the  purchase,  a  claim  was 
made  on  behalf  of  the  defendant  to  an  apportionment  in  his  favour  of 
the  rent  paid  by  Messrs.  Iggulden's  under-tenants,  on  the  ground 
that  by  the  contract  the  tenancy  of  Messrs.  Iggulden  determined, 
the  hereditaments  being  then  ''sold;"  and  that  the  plaintiffs  had 
been  guilty  of  wilful  default  in  permitting  Messrs.  Iggulden  to 
continue  to  hold  a  property  at  a  rent  of  50L  a  year  of  which  they 
made  150L  a  year,  by  subletting.  The  plaintiffs  objected  to  this 
claim,  on  the  ground  that  the  particulars  and  conditions  spoke  as 
of  the  date  of  the  contract,  and  referred  to  some  future  period ;  and 
the  expression,  "  until  the  tenements  are  sold,"  must  have  reference 
to  the  legal  completion  of  the  contract.  The  plaintiffs  filed  a  claim 
agaiiist  the  defendant  to  enforce  specific  performance. 
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The  cause  now  came  on  for  hearing,  as  a  short  claim,  on  this       Crosse 


question  only. 

Mr.  Swanston  and  Mr.  Lewis  for  the  plaintiffs. 

Mr.  W.  M.  James  for  the  defendant. 

The  Vice-Chancellob,  after  stating  the  case,  said,  the  defendant's 
claim  was  put  on  the  ground  of  wilful  default.  He  thought  the 
conduct  of  the  vendors  had  none  of  the  features  of  wilful  default. 
The  vendors  did  as  much  for  the  benefit  of  the  purchaser  as  they 
had  done  for  themselves,  in  allowing  Messrs.  Iggulden  to  continue 
at  the  lesser  rental  of  501.  a  year.  If  the  purchaser  had  been 
dissatisfied,  it  was  for  him  to  have  expressed  his  dissatisfaction  to 
the  vendors,  and  to  have  required  them  to  turn  out  the  tenants. 

The  decree  directed  the  specific  perfo77nance  of  the 
contract,  with  costs,  the  plaintiffs  accounting  for 
the  apportioned  part  of  the  rent  received  from 
Messrs.  Iggtdden. 


Duke  of 
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GOEE  V.  BOWSER. 

(5  De  G.  &  Sm.  30—34;  S.  C.  nom.  Gore  v.  Ham's,  21  L.  J.  Oh.  10;  15  Jui. 

1168.) 

(Communications  between  a  solicitor  and  a  third  person  are  not  privileged 
where  they  were  not  made  to  the  solicitor  09nfldeutiaU7  and  for  the  benefit 
or  on  behalf  of  the  client. 

Mb.  Goods,  the  solicitor  to  the  plaintiffs,  was  examined  upon 
interrogatories  on  behalf  of  Sanders,  one  of  the  defendants,  as  a 
witness  for  him  in  a  suit  by  original  and  supplemental  bills.  Among 
others,  the  following  interrogatory  was  put  to  Mr.  Goode : 

''  Second  interrogatory.  Look  upon  the  paper  writing  produced 
and  shown  to  you  at  this  the  time  of  your  examination,  marked 
with  the  letter  Z.,  and  purporting  to  be  copy  of  a  draft  assignment 
from  the  above-named  defendant  William  Sanders  to  the  Bev. 
Charles  Gore,  therein  described  of  Wilton  Crescent,  Belgrave 
Square,  in  the  county  of  Middlesex,  clerk  (since  deceased),  and  the 
above-named  defendant  John  Bowser  and  others :  Did  or  did  not 
the  said  defendant  William  Sanders  at  any  time,  and  when,  call 
upon  you  as  to  making  out  a  statement  of  accounts  between  himself 
and  the  said  late  Bev.  Charles  Gore  in  the  pleadings  of  these  causes 

1—2 
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GoBE        named ;  did  or  did  not  the  said  W.  Sanders  on  that  or  on  what 
BowsEB.      other  occasion  leave  the  said  produced  paper  writing  with  you,  or 
with  the  firm  of  Messrs.  Goode  in  the  pleadings  of  these  causes 
named ;  did  you  at  any  time  afterwards,  and  at  what  time,  first 
inform  the  said  W.  Sanders  that  the  said  paper  writing  was  not  a 
perfect  copy  of  the  indenture,  dated  the  20th  day  of  April,  1841,  in 
the  pleadings  of  these  causes  mentioned ;  whether  or  not  did  yon 
then  produce  a  copy  of  the  said  last-mentioned  indenture ;  and  di<] 
you  or  did  you  not  then,  or  when  else,  copy  from  the  said  copy  of 
said   indenture,  or   insert  in   the   said  produced   paper   writing 
marked  Z.,  any  words?    Look  upon  the  words  *the  costs  herein- 
before mentioned  to  be  due  to  the  said  John  Harris,'  now  appearing 
to  be  inserted  (among  others)  at  (or  opposite)  page  8  of  the  said 
produced  paper  writing,  and  state  of  whose  handwriting  are  the 

t  *^i  ]  said  words ;  and  when  *or  at  about  what  time  were  the  said  words 
inserted  in  the  said  produced  paper  writing?  Did  you  or  did  you 
not  upon  that  occasion  deliver  or  return  the  produced  paper 
writing,  marked  Z.,  to  the  said  defendant  William  Sanders  with 
the  said  words  inserted  therein?    Declare"  &c. 

The  witness  Goode  answered  part  of  the  above  interrogatory,  and 
demurred  to  the  rest  of  it  as  follows  : 

"  To  the  second  interrogatory,  I,  Philip  Goode,  depose  as  follows  : 
(that  is  to  say)  I  have  looked  at  the  paper  writing  now  produced  and 
shown  to  me  at  this  the  time  of  my  examination,  and  marked  with 
the  letter  Z.,  and  purporting  to  be  a  copy  of  a  draft  assignment  from 
the  said  defendant  W.  Sanders  to  the  Bev.  Charles  Gore,  therein 
described  of  Wilton  Crescent,  Belgrave  Square,  in  the  county  of 
Middlesex  ;  but  further  to  this  interrogatory,  so  far  as  I  am  able  to 
d^se  to  the  same,  I  demur  to  make  answer ;  and  for  cause  of 
demurrer  say,  that  the  said  interrogatory  inquires  respecting 
matters  about  which  I  have  only  obtained  information  by  means  of 
my  agency  for  my  client  ildk  Eev.  George  Gore,  during  the  period 
that  I  was  so  acting  for  him  in  this  cause  in  my  capacity  as  a 
solicitor." 

It  appeared  that  the  original  bill  in  this  cause  was  filed  by  the 
executors  of  the  Rev.  Charles  Gore,  for  the  purpose  of  having  the 
trusts  of  a  deed  of  assignment,  by  the  defendant  Sanders,  of  his 
effects  to  the  Eev.  Charles  Gore  performed,  and  to  obtain  a  declara- 
tion by  the  Court  of  the  construction  of  that  deed.  Upon  publica- 
tion having  passed  in  the  original  suit,  the  plaintiffs  ascertained 
that  the  deed  in  question  contained  a  clause  providing  for  the  costs 
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of  Mr.  John  Harris,  a  solicitor,  to  be  paid  out  of  the  trust-funds  to  be        gorb 
raised  under  the  assignment,  in  priority  to  the  deceased  Mr.  Gore      bowsbb. 
and  the  other  creditors  of  Sanders.    Upon  this  the  plaintiffs  filed  a 
supplemental  *bill,  bringing  Mr.  Harris  before  the  Court,  and       [  '32  ] 
seeking  to  have  the  clause  set  aside  as  against  the  plaintiffs  and 
the  other  creditors  under  the  deed. 

The  answer  of  the  defendant  Sanders  to  this  supplemental  bill 
alleged,  that  the  plaintiffs  knew  of  the  clause  in  question  at  a 
specified  date,  before  publication  had  passed  in  the  original  suit ; 
and  he  alleged,  that  such  notice  had  been  given  by  the  defendant 
Sanders  to  the  witness  Goode,  then  acting  as  the  plaintiff's  solicitor, 
at  a  specified  interview ;  and  that,  at  such  interview,  a  copy  of  the 
deed  in  queslion  was  produced  by  the  defendant  Sanders  to  Goode, 
as  the  solicitor  for  the  plaintiffs.  It  was  in  support  of  this  issue 
that  the  defendant  Sanders  put  the  interrogatory  in  question  to  the 
witness  Goode,  to  which  he  demurred. 

Mr.  Sicanston  and  Mr.  Moxon^  in  support  of  the  demurrer, 
[cited  Qreenaugh  v.  Ga8kell{i)]: 

Any  information  that  Mr.  Goode  could  give  is  privileged  within 
the  authority  of  this  case,  and  he  cannot  properly  give  the 
information  sought.  The  demurrer  ought  on  this  principle  to  be 
allowed. 

Mr.  Wiffram  and  Mr.  Shapter  in  support  of  the  interrogatory : 
The  protection  of  a  solicitor  from  answering  is  confined  to  com-        [  33  ] 
munications  between  himself  and  his  client,  and  does  not  extend  to 
communications  between  him  and  other  persons.      [They  cited 
Disljoraugh  v.  RawUm  (2)  and  Parkhnrst  v.  Louten  (3).]  •• 

ThbVice-Chancbllor:  ^'^«'-  l^- 

In  this  ease  the  defendant  Sanders  proposes  to  examine  Mr.  Philip 
Goode  as  a  witness.  Mr.  Sanders  is  a  solicitor,  and  was  concerned 
in  that  character  for  one  of  the  plaintiffs  in  the  transactions  to  which 
these  suits  relate.  Mr.  Goode  has  demurred  to  one  of  the  inter- 
rogatories  on  which  he  is  sought  to  be  examined,  on  the  ground 
that  it  inquired  respecting;  matters  about  which  he  had  only  obtained 
information  by  means  of  confidential  communications  made  to  him 
by  or  in  the  course  of  his  agency  for  his  clients,  the  plaintiffs, 

;i>  36  B.  E.  258  (1  My.  &  K  102).  (3)  19  li.  U.  63  (2  Swanst.  194). 

(2)  45  R.  B.  3  JO  (3  My.  &  Cr.  515). 
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during  the  period  he  was  acting  for  them  in  his  capacity  as      2 ; 
solicitor. 

One  object  of  the  suit  is  to  set  aside  a  deed  on  the  ground  o  I 
fraud,  the  plaintiffs  alleging  that  a  material  clause  contained  in  :£ij 
was  not  communicated  to  them  until  a  recent  period.  The  defers  - 
dant  Sanders  by  his  answer  alleges,  that  the  clause  was  known  tc=> 
the  plaintiffs  much  earlier;  and  that  at  an  interview  between  Sander se^ 
and  Mr.  Goode,  the  latter  produced  to  Sanders  a  copy  of  the  deed  , 
and  copied  the  clause  in  question  into  an  imperfect  draft  or  cop^ 
belonging  to  Sanders.  By  the  interrogatory  to  which  Mr.  Good^ 
demurs,  Sanders  proposes  to  examine  him  as  to  what  took  place  atr 
this  interview. 

I  cannot  doubt,  that  Mr.  Goode  is  bound  to  answei'  this  interro- 
gatory. In  the  course  of  a  transaction  in  question  *in  the  cause 
the  plaintiff  employs  his  solicitor  as  his  agent  to  communicate  with 
the  opposite  party.  I  do  not  see  how  this  can  be  regarded  as  a  con- 
fidential or  privileged  communication;  and  I  consider,  that  the 
defendant  must  be  at  liberty  to  give  the  communication  in  evidence, 
and  to  examine  the  solicitor  as  a  witness  to  prove  what  it  really 
was.  Suppose  the  communication  had  been  by  letter,  it  is  every 
day's  practice  to  order  parties  to  produce  letters  or  copies  of  letters 
passing  between  their  solicitors  and  the  opposite  parties  or  their 

solicitors. 

The  demurrer  viust  be  overruled. 


1851. 
Xov.  14,  19. 

Parkeb, 

v.-c. 

[49] 


CAETEE   V.   TAGGAET. 

(5  De  G.  &  Sm.  49-55  ;  S.  0.  21  L.  J.  Ch.  216;  16  Jur.  160 ;  S.  C.  on  app. 
1  D.  M.  &  G.  286;  16  Jur.  300.) 

[Varied  on  appeal,  as  reported  in  1  D.  M.  &  G.  286.] 


1861. 
A'ov,  18. 
Dee,  2,  9. 

Parker, 
V.-C. 

r »« ] 


THACKWELL  v.  GAEDINEE. 

(5  De  G.  &  Sm.  58—67 ;  S.  C.  21  L.  J.  Ch.  777  ;  16  Jur.  588.) 

The  defective  execution  for  value  of  a  general  power  is  not  aided  in  equity 
where  the  omission  or  non-observance  of  a  required  formality  has  deprived 
the  appointor  of  protection  which  the  due  exercise  of  the  power  would  have 
afforded. 

A  bond  was  vested  in  a  trustee,  in  tiust,  as  to  income,  for  a  married 
woman,  for  her  life,  for  her  separate  use,  with  remainder,  as  to  the  corptts^ 
in  trust  for  her  issue,  and,  in  default  of  issue,  in  trust  for  such  persons  as 
the  married  woman  alone,  notwithstanding  coverture,  should  by  deed  or 
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instrument  in  writing,  to  be  by  her  sealed  and  deliyered  in  the  presence  of    Thaokwell 

and  attested  by  two  credible  witnesses,   appoint.      The  husband  being  o. 

indebted  to  his  bankei-s  on  the  balance  of  an  account  current,  the  married     CJardineb. 

woman  deposited  the  bond  with  the  bankers,  with  a  letter  signed  by  her, 

to  the  effect  that,  in  consideration  of  the  bankers'  paying,  or  having  already 

paid,  the  cheques  of  the  husband,  or  otherwise  advancing  him  sums  of 

money,    she  thereby  guaranteed  the  repayment  thereof;  and  that  she 

deposited,  as  a  collateral  security,  the  bond,  which  she  undertook  to  assign 

to  the  bankers,  on  request :  Held,  that  the  consideration  was  sufficient,  and 

that  the  separate  life  interest  of  the  wife  was  effectually  charged ;  but  that, 

the  letter  not  having  been  executed  and  attested  as  required  by  the  power, 

the  Court  would  not,  under  the  circumstances,  give  effect  to  it  as  an 

appointment 

Bt  an  indenture,  dated  the  1st  of  October,  1829,  being  a  settle- 
ment made  in  contemplation  of  a  marriage,  which  was  afterwards 
solemnised  between  Mr.   Bichard    Williams    Gardiner  and  Miss 
Charlotte  Gardiner,  a  bond,  dated  the  1st  of  March,  1827,  whereby 
a    sum  of  1,500L  had  been  secured  to  be   paid  by  one  Harriet 
Gardiner  to  Charlotte  Gardiner,  with  interest,  and  the  1,500Z.  and 
the  interest  thereby  secured,    were    assigned    by  Miss  Charlotte 
Gardiner  to  Thomas  Gwillim,  upon  trust  to  compel  the  payment  of 
the  1,5002.  secured  by  the  bond,  and  to  invest  the  proceeds,  and  to 
stand  possessed  of  the  trust  funds,  in  trust  to  pay  the  interest  and 
dividends  to,  or  to  permit  the  same  to  be  received  by,  Charlotte 
Gardiner  during  her  life,  for  her  separate  use,  for  which  her  receipts 
should  be  effectual  discharges,  and  which  were  not  to  be  subject  to 
the  debts  of  Mr.  Gardiner  her  husband ;  and  after  her  death,  the 
trust  funds  were  to  be  held  upon  certain  trusts  in  the  settlement 
expressed,  for  the  benefit  of  the  children  of  the  marriage ;  and  if  no 
child  should  become  entitled  thereto,  the  same  trust  funds  were  to 
be  held  in  trust  for  such  persons  or  person  as  Charlotte  Gardiner 
alone,  notwithstanding  her  coverture,  should  by  any  deed  or  deeds, 
or  instrument  or  instruments  in  writing,  with  or 'without  power  of 
revocation,  to  be  by  her  sealed  and  delivered  in  the  presence  of  and 
to  be  attested  by  two  or  more  witnesses,  from  time  to  time  direct 
or  appoint,  give  or  bequeath ;  and  in  default  of  such  direction  or 
appointment,  gift  or  bequest,  and  so  far  as  any  such  direction  or 
appointment,  gift  or  bequest,  if  incomplete,  should  not  extend,  in 
trust  for  the  next  of  kin  *of  the  said  Charlotte  Gardiner,  according       [  *69  ] 
to  the  Statutes  for  the  Distribution  of  Intestates'  Estates,  as  if 
Charlotte  Gardiner  had  departed  this  life  unmarried  and  intestate. 
Mr.  Gwillim  disclaimed  the  trusts  of  the  above  settlement ;  and 
on  the  19th  of  March,  1886,  one  James  Barrett  was  duly  appointed 
a  trustee  in  his  place.    Mr.  Barrett  died  in  1841 ;  and  in  1842 


1851.    CH.    5  DE  G.  i&  SM.  59—60.  [lum 

kfr.  John  Browne  was   appointed   trustee   in   his  place,  and  th- 
►ond  and  monies  thereby  secured  were  assigned  to  him. 

Prior  to  the  appointment  of  Mr.  Browne  as  a  trustee,  Mr.  an« 
J!rs.  Gardiner  alone,  and  without   the   authority  of  Mr.  Barret 
he  then  trustee,  received  two  sums  of  money  in  part  payment  o^ 
he  1,500J.  secured  by  the  bond ;  by  which  means  the  principal  sum . 
irhich,  subsequently  to  the  26th  of  January,  1836,  remained  due  or* 
he  bond,  was  754/.  Is.  Id,  only. 

Mr.  Gardiner,  in  1842,  opened  a  banking  account  with  cert^n 
)ankers  at  Lidbury,  carrying  on  business  under  the  firm  of  Webb, 
lolbrook,  and  Spencer ;  and  he  continued  the  account,  which  was 
verdrawn,  until  the  17th  of  April,  1843,  when  a  balance  of 
58!.  lis,  9d.  was  due  from  him  to  the  bankers. 

On  the  17th  of  April,  1843,  Mrs.  Gardiner  signed  a  letter  of 

;uarantee,  which  was  given  to  the  bankers.     This  letter  was  in  the 

oUowing  words : 

"HoPTON,  17th  of  April,  1843- 

Messrs.  Webb,  Holbrook,  and  Spencer. 

"  Gentlemen, — In  consideration  of  your  paying  or  having  already 
>aid  the  cheques  of  my  husband,  Mr.  Bichard  Williams  Gardiner, 
r  otherwise  advancing  him  sums  of  money,  I  hereby  guarantee  the 
epayment  thereof  upon  demand,  to  the  extent  of  600/. ;  and  I 
urthermore  deposit,  as  a  collateral  security,  a  certain  bond,  bearing 
late  1st  of  March,  1827,  from  Harriet  Gardiner  tome;  which  bond 

undertake  to  assign  to  you  at  my  expense,  whenever  called  upon 
0  do  so.    I  am.  Gentlemen,  your  obedient  servant, 

"  Charlotte  Gardiner.'' 

The  banking  account  of  Mr.  Richard  Williams  Gardiner  was 
ontinued  with  the  bankers  from  the  17th  of  April,  1843,  until  tiie 
st  of  January,  1846,  when  he  became  bankrupt.  The  sum  of 
151.  15».  5d.  was,  at  the  date  of  the  bankruptcy,  due  upon  the 
valance  of  Mr.  Gardiner's  account  with  the  bankers.  In  February, 
.847,  the  bankers  proved  under  Mr.  Gardiner's  bankruptcy  for  the 
ium  of  772/.  10«.  8rf.,  being  the  above  balance,  with  interest  due  to 
hem  ;  and  they  received  a  dividend  on  that  proof.  After  deducting 
l\e  dividend,  and  the  proceeds  of  other  securities,  the  sum  of 
1211.  68.  2d.  remained  due  to  the  bankers. 

Under  these  circumstances,  the  bankers,  constituting  the  firm  ot 
Vebb,  Holbrook,  and  Spencer,  filed  their  bill  agaihst  Mr.  and  Mrs. 
Gardiner,  and  Mr.  John  Browne,  the  trustee  of  the  settlement ;  and 
,lso  against  Mr.  Holbrook,  who  had  retired  from  the  firm. 
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The  plaintijSs  by  their  bill  stated  the  above  circamstances,  and  THACKWEr.L 
also  the  settlement  and  letter  of  guarantee.  The  bill  also  stated,  gari)iner. 
that  the  plaintiffs  had  declined  to  continue  the  account  of  Mr. 
Gardiner;  and  that  thereupon  Mrs.  Gardiner  agreed  to  secure 
the  floating  balance  to  become  due  from  her  husband  to  the 
plaintiffs,  by  assigning  and  appointing  her  interest  in  the  above 
bond,  and  by  depositing  the  bond  in  their  hands ;  and  that  she 
accordingly  wrote  the  above  letter  to  the  plaintiffs,  and  deposited  the 
bond  with  them ;  and  thab  she  stated  to  the  plaintiffs  that  she  was 
entitled  to  the  bond  under  some  settlement  for  her  separate  use,  and 
had  an  absolute  power  of  disposition  over  it.  The  bill  prayed,  that 
it  might  be  declared  by  the  Court,  that,  by  virtue  of  the  letter  of 
Mrs.  Gardiner,  and  of  the  deposit  by  her  of  the  bond  of  the  1st  of 
March,  1827,  the  plaintiffs  had  a  good  equitable  lien  for  the  amount 
remaining  due  to  them  from  the  defendant  Mr.  Gardiner,  upon  the 
balance  of  his  banking  account,  upon  such  interests  of  Mrs. 
Gardiner's  in  the  bond,  and  the  monies  secured  under  the  indenture 
of  settlement  of  *the  1st  of  October,  1829,  to  which  she  was  entitled  [  *6i  ] 
for  her  separate  use,  or  which  she  had  power  to  appoint  or  dispose 
of,  and  for  an  account  of  what  was  due  to  the  plaintiffs,  and  for  a 
sale  of  Mrs.  Gardiner's  interest  in  the  bond,  and  for  payment  out  of 
the  proceeds  of  what  should  be  due  to  the  plaintiffs;  or  that 
Mrs.  Gardiner  might  be  decreed,  in  performance  of  her  agreement,  ^ 

to  execute  to  the  plaintiffs  an  assignment  and  an  appointment  of 
her  rights  and  interest,  subject  to  redemption  on  payment  of  the 
principal  monies  and  interest  owing  to  them.  The  bill  furthai 
prayed  for  an  account,  and  for  a  direction  for  payment  by 
Mrs.  Gardiner  to  the  plaintiffs  of  what  should  be  found  due  to  them 
upon  such  account,  the  plaintiffs  offering,  upon  such  payment,  to 
make  such  assignment  of  the  interests  of  Mrs.  Charlotte  Gardiner 
as  the  Court  should  direct.  In  default  of  payment,  the  bill  prayed 
for  a  foreclosure  of  Mrs.  Gardiner's  interest,  and  also  for  a 
receiver. 

Mrs.  Gardiner,  by  her  answer,  admitted  the  settlement,  and 
stated,  that  her  husband  had,  in  the  year  1842,  without  the 
authority  either  of  herself  or  of  Mr.  John  Browne  the  trustee, 
possessed  himself  of  the  bond  in  question,  and  had  frauduleiitly 
deposited  it  with  the  plaintiffs  by  way  of  security  for  the 
floating  balance  X>t  his  account  with  them.  She  denied  that  she 
had  ever  undertaken  to  secure  the  balance  due  to  the  plaintiffs 
from  her  husband ;    she  said,  that  the   bankers  had   repeatedly    • 
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Thackwell  requested  her  to  deposit  the  bond  with  them,  and  to  give  them  r  i 
Gardiner,  charge  tbereon,  but  that  she  had  always  refused  so  to  do.  Sbi.«:: 
alleged,  that  her  husband  had  suddenly  placed  a  written  paper 
before  her,  being  the  letter  of  the  18th  of  April,  1843,  and  urged! 
her  to  sign  it,  alleging,  that  the  Bank  had  become  very  troublesome  , 
and  that,  if  she  did  not  sign  the  paper,  it  would  go  badly  with  bofb 
of  them ;  and  that  she  forthwith  signed  the  paper,  without  reading 
it  or  having  any  advice  on  it. 

The  plaintiffs  did  not  go  into  evidence. 
[  62  ]  On  behalf  of  Mrs.  Gardiner,  the  defendant  Holbrook,  the  retired 

partner  of  the  plaintiffs,  deposed,  that  the  bankers  were  very 
desirous  to  obtain  the  guarantee  from  Mrs.  Gardiner;  that  the 
body  of  the  letter  of  the  17th  of  April,  1843,  was  written  by  a  clerk 
of  the  bankers ;  that  it  had  been  taken  from  the  banking-house  by- 
Mr.  Gardiner  unsigned ;  and  that  he  brought  it  back  to  the  bankers 
signed  by  Mrs.  Gardiner. 

The  circumstances  under  which  the  bond  was  deposited,  or  under 
which  Mrs.  Gardiner  signed  the  letter,  did  not  further  appear  on 
the  evidence. 

Several  points  arose  on  the  case ;  but  the  principal  questions 
were,  whether  the  letter  of  the  17th  of  April,  1843,  was  sufficient 
to  create  a  charge  on  the  life  interest  of  Mrs.  Gardiner  under  the 
settlement ;  and  whether  it  created  a  charge  on  the  corpm  of  the 
trust  fund  as  an  equitable  appointment. 

Mr.  Bacon  and  M7\  Bird  for  the  plaintiffs : 

The  letter  of  the  17th  of  April,  1843,  was  a  charge  by  a  married 
woman,  having  a  separate  estate  for  life,  for  a  valuable  considera- 
tion, and  therefore  charged  it.  It  is  no  answer  to  this  equity  that 
the  defendant  is  a  married  woman.  The  lady  had,  in  the  event  of 
there  being  no  children  of  the  marriage,  a  power  by  deed,  to  be 
executed  with  certain  formalities,  to  appoint  the  reversion  of  the 
settled  fund  subject  to  her  life  interest ;  the  letter  is  an  agreement 
by  her  to  execute  such  an  appointment  in  favour  of  the  plaintiffs ; 
and  this  agreement  being  for  a  valuable  consideration,  this  Court 
will,  at  the  instance  of  the  plaintiffs,  enforce  the  specific  perform- 
ance of  this  agreement  by  an  appointment  with  due  formalities. 

Mr.  Russell  and  Mr.  Toniano,  for  Mrs.  Gardiner,  objected,  that 

the  mere  production  of  the  bond  by  the  plaintiffs  as  being  in  their 

[  *63  ]        possession,  and  of  the  letter,  having  attached  ^thereto  the  signature 
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of  the  married  woman,  as  a  security  for  the  husband's  debt,  was  Thaokwell 
not,  as  against  her,  sufficient.  *  *  Whatever  may  be  the  effect  gaedIneb. 
of  the  letter  to  charge  Mrs.  Gardiner's  life  interest,  she  had  no 
power  to  charge  the  corpus  of  the  trust  fund,  except  by  the  mode 
and  with  the  formalities  required  by  the  settlement;  and  those 
being  wanting,  the  fund  remains  subject  to  the  trusts  of  the  settle- 
ment. If  it  be  said  that  the  letter  operated  as  an  equitable 
appointment  of  the  fund,  the  answer  is,  that  this  cannot  be  unless 
the  formalities  required  by  the  settlement  on  an  appointment  have 
been  complied  with.  [They  cited  Wain  v.  Warlters  (l)  Raikes  v. 
Todd  (2).] 

Mr.  WUlcock  and  Mr.  Haldane  appeared  for  Mr.  Gardiner. 

Mr.  Loftua  Wigram  and  Mr.  Archibald  Smith  were  for  Mr. 
Browne  the  trustee. 

Mr.  Bacon,  in  reply.     *     *     * 

Thb  Vicb-Chancbllor  :  [  e*  ) 

The  plaintiffs'  title  in  this  case  is  founded  upon  the  letter  of  the 
17th  of  April,  1848,  signed  by  the  defendant  Mrs.  Gardiner,  and 
addressed  to  Messrs.  Webb,  Holbrook,  and  Spencer.  (His  Honour 
read  it.) 

It  was  contended  by  the  defendants  that  this  letter  states  no 
consideration  moving  to  Mrs.  Gardiner ;  and  that,  for  that  reason, 
it  cannot  be  put  in  force  as  against  her ;  and  the  cases  of  Wain 
V.  Warlter8{i)  and  Raikes  v.  Todd  (2)  were  referred  to.  It  is  to  be 
observed,  that  the  instrument  in  question  is  not  a  mere  letter  of 
guarantee ;  it  purports  to  deposit  with  the  bankers,  as  a  collateral 
security,  the  bond  which  is  the  subject  of  this  suit ;  and  it  cannot 
be  doubted  that  a  conveyance  or  pledge  made  by  one  man  as  a 
security  for  the  debt  of  another,  is  supported  by  sufficient  con- 
sideration. The  plaintiffs  sue  on  Mrs.  Gardiner's  letter  as  an 
equitable  assignment  or  appointment,  and,  viewed  in  this  light,  the 
decisions  on  the  4th  section  of  the  Statute  of  Frauds  do  not  appear 
to  me  to  have  any  bearing  on  the  present  case. 

The  next  question  is  as  to  the  effect  of  the  instrument :  Mrs.        [  ^^  ] 
Gardiner,  under  the  settlement  of  October,  1829,  is  entitled  to  the 
income  of  the  money  secured  by  the  bond  for  her  separate  use  for 

(1)  7  E.  B.  645  (5  Eaat,  10).  (2)  47  B.  R.  751  (8  Ad.  &  El,  846). 
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Thaokwell   her  life,  without  any  restraint  on  anticipation.    To  the  extent  o 
Gabdiner.     ^^^b  interest,  she  is  to  be  regarded  as  a  feme  sole :  so  that  her  lif < 
interest  is  bound  by  the  security  given  to  the  bankers. 

Subject  to  this  life  interest,  and  in  default  of  issue  of  the  marriag< 
(and  it  appears  there  is  none),  the  trust  monies  were  to  be  held  in 
trust  for  such  persons  or  person,  and  in  such  manner,  as  Mrs. 
Gardiner  alone,  notwithstanding  her  coverture,  should  by  any  deed 
or  instrument  in  writing,  to  be  sealed  and  delivered  by  her,  and 
attested  in  the  manner  and  with  the  formalities  set  out  in  the 
power  (1),  direct  or  appoint. 

It  is  contended   by  the  plaintiffs,   that  Mrs.   Gardiner's   letter 
operated  as  an  execution  of  this  power  in  favour  of  the  bankers, 
who,  it  is  said,  as  creditors  or  purchasers  for  value,  are  entitled,  iu 
this  Court,  to  have  an  execution  of  the  power,  though  defective  for 
want  of  the  formalities,  established  in  their  favour.     There  is  no 
doubt  that  this  Court  will  aid  the  defective  execution  of  a  power  in 
favour  of  a  creditor  or  a  purchaser  ;  and  that  it  will  do  so,  though 
the  donee  of  the  power  be  a  married  woman.     But  the  Court,  in 
such  cases,  must  be  satisfied  that  the  formalities,  which  have  not 
been  observed,  are  no  more  than  matters  of  form ;  and  that  the 
donee  of  the  power  has  not,  by  their  non-observance,  been  deprived 
of  any  of  the  protection,  which  a  due  exercise  of  the  power  would 
have  afforded  her  ;  and  the  Court  looks  with  especial  jealousy  on  a 
transaction,  in  which  the  wife  may  have  acted  under  the  influence 
of  her  husband.    The  case  of  Hopkins  v.  Mj/all  (2),  illustrates  the 
principles  of  the  Court  in  this  respect. 
[  ***^'  ]  In  the  present  case,  the  plaintiffs  have  proved  nothing  *beyoDd 

Mrs.  Gardiner's  signature  to  the  letter.  Mrs.  Gardiner,  by  her 
answer,  states  that  her  husband  placed  the  letter  hastily  and  sud- 
denly before  her,  saying,  that  it  had  been  written  by  Mr.  Spencer, 
one  of  the  banking  firm,  and  urged  her  to  sign  it  immediately,  saying, 
that  he  was  in  a  great  hurry,  and  that  the  Bank  had  become  very 
troublesome ;  and  that,  in  consequence  of  his  urgent  request,  she 
signed  it.  In  support  of  this  case,  she  has  examined  Mr.  Holbrook, 
who  proves,  in  substance,  that  he  and  his  partners  were  desirous  of 
having  Mrs.  Gardiner's  guarantee ;  and  that  the  body  of  the  letter 
was  written  by  a  clerk  of  the  Bank,  as  he  believes,  in  his  presence  ; 
it  was  then  delivered  to  Mr.  Gardiner  to  get  signed  by  Mrs.  Gardiner, 
and  when  so  signed  was  returned  to  the  Bank  by  him  ;  that  all  the 
communications  on  the  subject  of  the  transaction  took  place  with 

(1)  Set  out  in  full,  ante,  p.  7.  (2)  34  R.  R.  '26  (2  Ruse.  &  My.  86). 
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Mr.  Gardiner,  and  that  he  never  saw  Mrs.  Gardiner  on  the  business 
at  all. 

It  thus  appears,  that  Mrs.  Gardiner's  signature  was  obtained  by 
her  husband  for  his  own  purposes,  without  that  protection  against  his 
influence  which  the  power  contemplated,  in  requiring  any  appointment 
by  her  to  be  made  in  the  presence  of  and  attested  by  two  witnesses. 
And  I  am  of  opinion  that  the  Court  cannot  regard  the  power  as  duly 
exercised,  and  cannot  bind  Mrs.  Gardiner  as  if  she  had  signed  in  the 
presence  of  witnesses. 

The  consequence  is,  that  there  must  be  a  declaration  that  the  life 
interest  of  Mrs.  Gardiner,  under  the  settlement  of  the  Ist  of  October, 
1829,  and  in  the  bond  of  the  1st  of  March,  1827,  was  well  charged 
by  the  letter  of  the  17th  of  April,  1843,  in  favour  of  the  banking  firm 
of  Messrs.  Webb,  Holbrook,  and  Spencer ;  and  that  such  charge 
included  any  interest  or  arrears  of  interest  then  due  upon  the  bond. 
The  decree  must  then  refer  it  to  the  Master  to  inquire  and  state  to 
the  Court  whether  any  and  what^  balance  was,  on  the  Slst  of 
December,  1845,  due  from  Gardiner  to  the  firm  of  Webb,  Holbrook, 
and  Spencer,  in  respect  of  their  having  *paid  these  cheques,  or 
otherwise  advanced  him  sums  of  money ;  and  whether  such  balance, 
or  any  and  what  part  thereof,  still  remains  due. 


Thackwell 

t, 
Gardimer. 


[•67] 


The  cause  was  mentioned  in  Court  to-day,  and  the  minutes  of  the 
decree  were  settled. 


Dec.  9. 


BLIGH  V.   TREDGETT. 

(5  De  G.  &  Sm.  74—77  ;  S.  C.  21  L.  J.  Ch.  204 ;  15  Jur.  1101.) 

In  1849,  a  bill  was  filed,  purporting  to  be  exhibited  by  a  married  woman 
suing  in  respect  of  her  separate  estate  by  a  person  named  as  her  next  friend, 
but  who,  it  afterwards  appeared,  had  died  two  days  before  the  bill  was  filed. 
A  year  afterwards,  a  new  next  friend  was,  without  his  knowledge,  substi- 
tuted for  the  deceased.  The  plaintiff's  solicitor  afterwards  became  insolvent 
and  left  the  country.  A  notice  of  motion  to  dismiss  the  plaintiff's  bill  for 
want  of  prosecution,  with  costs,  was  serred  on  the  agent  of  the  insolvent, 
the  solicitor  for  the  plaintiff  in  the  cause;  and  thereupon  an  order  was 
made,  dismissing  the  bill  with  costs,  to  be  paid  by  the  new  next  friend. 
Upon  a  motion  by  the  new  next  friend  to  vary  the  order,  by  charging  the 
costs  on  the  plaintiff  ^s  solicitor,  or  to  limit  the  liability  of  the  new  next 
friend  to  the  payment  of  costs  whilst  he  was  on  the  record  as  such :  Held, 
that  the  notice  of  the  motion  to  dismiss  had  been  sufficiently  given  by  service 
on  the  agent  of  the  plaintiff  in  the  cause,  and  that  the  form  of  the  order, 
charging  all  the  costs  on  the  new  next  friend,  was  correct. 

On  the  8rd  of  November,  1851,  an  order  was  obtained,  on  the 
application   of  three  of  the  defendants,  by  which   the  plaintiff's 


1851. 
Aov.  17,25. 
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bill  was  dismissed  against  them  for  want  of  prosecution,    wit^  ^ 
costs. 

This  was  a  motion  on  behalf  of  James  Frederick  Baker,  the  neac 
friend  of  the  plaintiff,  by  which  it  was  asked  that  the  bill  filed  L^ 
this  cause  might  be  dismissed,  with  costs,  to  be  paid  by  Mr.  Edward 
Tapley,  the  solicitor  filing  the  same  ;  and  that  all  proceedings  ondeiv 
the  above  order  might  be  stayed,  or  that  the  same  (if  necessary  3 
might  be  discharged. 

It  appeared,  that  the  bill  had  been  filed  in  May,  1849,  and  pur — 
ported  to  be  exhibited  by  a  married  woman,  suing  by  a  next  friend^ 
in  respect  of  her  separate  estate ;  and  that  the  next  friend  had  died 
two  days  before  the  bill  was  filed  ;  and  that  Mr.  Tapley,  the  eolicitor 
acting  for  the  married  woman  in  the  conduct  of  the  suit,  had  ia 
August,  1850,  without  his  sanction  or  knowledge,  substituted  the 
name  of  Mr.  Baker  in  the  place  of  the  deceased  next  friend  on  the 
record.  It  also  appeared,  that  the  notice  of  the  motion  of  the  8rd  of 
November,  by  which  the  plaintiff's  bill  was  dismissed,  was  served 
on  the  agent  of  Mr.  Tapley  in  the  cause.  The  order,  now  sought 
to  be  altered  or  varied,  was  made  in  the  absence  of  Mr.  Baker  upon 
the  usual  affidavit  of  service  of  the  notice  of  the  motion  on  the 
agent  in  London  for  the  plaintiff  in  the  cause.  It  also  appecured, 
that  Mr.  Tapley,  the  solicitor  for  the  plaintiff  in  the  cause,  had 
become  insolvent,  and  had  gone  to  America.  He  was  not  served 
with  notice  of  the  motion. 

Mr.  Karslake,  in  support  of  the  motion : 

At  most,  Mr.  Baker,  as  the  next  friend,  should  be  charged  with 
payment  of  costs  for  the  time  during  which  his  name  was  upon  the 
record,  and  he  ought  not  to  be  charged  with  any  previous  costs. 

Mr.  C.  Hall  for  some  of  the  defendants,  and  Mr,  Bates  for 
other  defendants.     *     ♦     * 

The  Vice-Chancbllor  [after  referring  to  the  practice  in  the  Court  of 
Chancery,  as  explained  and  applied  in  Dundas  v.  Dutens  (l),  said]: 

The  practice  had  ever  since  been  as  it  was  settled  in  that  case  ; 
and  under  these  circumstances,  he  could  not  relieve  the  next 
friend  from  the  liability  which  the  order  imposed  on  him  to  pay 
the  costs.     The  next  point  raised  on  behalf  of  Mr.  Baker  was,  that 

(1)  1   R.  R.   112   (1    Ves.  Jr.   196).      Armstrong  (1878)  13  Ch.  D.  310,  49 
This  practice  is  now  altered :  see  Netv-      L.  J.  Ch.  231. — O.  A.  S. 
iiggin-hy-thc'Sea     Gets     Company     v. 
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be  had  been  appointed  next  friend  at  a  period  subseqoent  to  the 
institution  of  the  suit;  and  that  he  was  not  liable  for  the  costs 
incurred  before  that  time.  There  was,  however,  no  authority  to 
show  that  it  was  the  practice  of  the  Court  to  sever  such  costs ;  and 
his  opinion  was,  that  a  party  on  becoming  next  friend  became  also 
liable  to  pay  all  the  costs  that  had  been  previously  incurred.  He 
could,  therefore,  grant  him  no  relief  in  this  respect.  Then  it  was 
said,  that  the  plaintiff  was  a  married  woman,  with  a  separate 
estate;  but  there  were  no  materials  before  the  Court  to  show 
whether  she  had  any  separate  estate,  or  to  enable  it  to  make  any 
order  with  respect  to  her.  The  solicitor  was  undoubtedly  liable, 
but  he  was  not  served ;  and  as  he  had  gone  to  America,  an  order 
charging  him  with  the  payment  would  be  useless.  The  motion 
must  be  refused,  with  costs. 

His  Honour  gave  leave  to  mention  the  case  again,  if  authority 
*could  be  found  for  limiting  the  liability  of  the  next  friend  to  the 
time  daring  which  his  name  had  been  on  the  record. 


Bligh 

V, 

Tbedgett. 


[•77] 


Mr.     Karslake     again     brought     the     motion     before     the      Aar.  25. 
Court.     *     •     ♦ 

3/r.   C.  Hall  and  Mr.  Bates,   in   support   of   the    original 
order.     ♦     ♦     • 

The  Yicb-Chamcbllor  said,  that  there  must  be  a  settled  rule  of 
practice  in  these  cases.  It  had  always  been  his  impression,  that, 
on  a  change  of  the  next  friend,  the  Court  did  not  apportion  the 
costs.  If  an  infant  came  of  age,  and  carried  on  a  suit  instituted  in 
his  name,  he  was  responsible  for  the  whole  costs.  If,  on  the  death 
of  a  plaintiff,  his  executors  revived  the  suit,  they  were  responsible 
for  all  the  costs  of  the  suit.  The  same  principle  was  applicable 
here. 

The  motion  was  dismissed,  with  costs. 


BUXTON  V.  JAMES  (1). 

(5  De  a.  &  Sm.  80—85 ;  8.  G.  16  Jur.  15.) 

An  alien  resideiit  abroad  composed  three  musical  pieces  in  a  foreign 

ooontry,  and  sold  the  copyright  in  this  country  to  the  plaintiff,  a  British 

subject,  who  published  the  work  in  London.    The  work  was,  on  the  same 

day,  pubUshed  in  Prussia.    On  motion  in  a  suit  instituted  by  the  purchaser 

;i)  Jefferyg  ▼.  BuoBetj  (1854)  4  H.  L.      H.  L.  100,  37  L.  J.  Ch.  454,  18  L.  T. 

r.  815.  24  L.  J.  Ex.  81,  1  Jur.  N.  8.      874. 

615;  Bouiiedge  v.  Low  (1868)  L.  B.  3 
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Buxton  of  the  copyright  against  a  person  who  had,  without  leave,  published  the 

«•  three  musical  compositions  in  this  country :  Held,  that  the  publication  was 

Jambs.  within  the  Copyright  Act,  5  &  6  Vict  c  45 ;  and  the  Court  granted  an 

injunction  restraining  the  unauthorised  publication. 

The  copyright  of  a  work  of  an  alien  was  sold  to  a  British  subject,  who 
published  it  in  this  country  in  1844.  The  copyright  was  infringed  in  1849 ; 
but  the  state  of  the  law  then  rendered  it  very  doubtful  whether  the  copy- 
right was  protected,  and  the  purchaser  merely  protested  against  the  infringe- 
ment ;  but,  ill  1851,  within  a  reasonable  time  after  the  decision  of  a  case  in 
the  Exchequer  Chamber  had  established  the  general  question  of  copyright 
in  an  alien,  he  filed  his  bill,  and  moved  to  restrain  the  publication  of  the 
pirated  work :  Held,  that  there  had  been  no  such  delay  as  to  disentitle  him 
to  an  injunction. 

This  was  a  motion  for  an  injunction  to  restrain  the  defendant  and 
his  agents  from  selling  that  portion  of  No.  Ill  of  the  ''  Pianista," 
which  contained  three  pianoforte  solos  from  Mendelssohn's  original 
compositionofmusic  to  Shakespeare's*' Midsummer  Night's  Dream," 
called  respectively  the  "  Scherzo,"  the  '*Notturno,"and  the"  Wedding 
March  ;  "  and  also  from  reprinting  any  further  copies  of  the  said 
No.  Ill  of  the  "  Pianista,"  which  should  contain  the  above  pieces, 
or  any  of  them  ;  and  also  from  printing,  publishing,  or  selling  any 
portion  of  the  above  work  or  composition  of  music  to  Shake- 
speare's "  Midsummer  Night's  Dream,"  composed  and  arranged  by 
Mendelssohn: 

It  appeared  that  the  plaintiff,  who  carried  on  the  business  of  a 
music  publisher  in  Newgate  Street,  under  the  name  of  J.  J.  Ewer 
&  Co.,  in  December,  1848,  purchased  the  copyright,  in  Great  Britain 
and  Ireland,  of  various  musical  works,  the  composition  of  Mendels- 
[  'SI  ]  sohn,  who  *was  then  resident  abroad.  Among  such  pieces  were 
the  "  Scherzo,"  the  "Notturno,"  and  the  "Wedding  March,"  which 
the  plaintiff  had  purchased  of  him  at  the  price  of  812. 10«.,  to  which 
was  afterwards  added  a  sum  of  15L  ISs.,  for  arranging  the  work  for 
the  piano. 

The  plaintiff  published  these  three  pieces  in  London,  on  the  1st 
of  May,  1844.  On  the  following  day  he  registered  the  publication 
at  Stationers'  Hall,  in  the  name  of  "  J.  J.  Ewer  &  Co.,"  and  other- 
wise complied  with  the  requisitions  of  the  Copyright  Act,  5  &  6  Vict, 
c.  45,  for  securing  the  copyright  in  Great  Britain  and  Ireland.  The 
same  musical  work  was  published  in  various  countries  in  Europe  on 
the  1st  of  May,  1844. 

On  the  1st  of  November,  1849,  the  defendant  being  the  proprietor 
of  a  musical  publication  in  monthly  numbers,  called  the  "  Pianista," 
or,  Italian  Opera  and  Promenade  Concert  Magazine  of  Pianoforte 
and  Vocal  Music,"  published  in  a  monthly  number,  No.  Ill,  and 
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sold,  the  above  three  pieces  of  music,  together  with  an  overture  to  Buxton 
the  "  Midsuminer  Night*8  Dream/'  also  by  Mendelssohn,  bat  the  jamba. 
copyright  of  which  was  not  claimed  by  the  plaintiff. 

As  soon  as  the  plaintiff  became  aware  of  the  sale  by  the  defendant, 
his  solicitor,  by  his  direction,  gave  the  defendant  notice,  that  the 
plaintiff  was  the  owner  of  the  three  pieces  of  music ;  and  that,  unless 
the  sale  were  discontinued  and  the  plates  broken  up,  legal  pro- 
ceedings would  be  taken  against  the  defendant :  but  the  defendant 
paid  no  attention  to  this  notice. 

On  the  20th  of  March,  1851,  the  plaintiff  issued  a  notice  to  the 
publishers  of  foreign  music  in  London,  containing  a  claim  of  his 
right  to  the  three  pieces  of  music  in  question. 

For  a  long  period  the  law  relating  to  the  copyright  of  literary 
works  composed  in  foreign  countries  by  aliens  was  in  a  very 
uncertain  state,  and  the  plaintiff,  acting  on  legal  advice,  delayed 
to  enforce  his  rights  until  the  question  should  be  settled. 

The  Exchequer  Chamber  gave  judgment  on  the  20th  of  May,        [  82  ] 
1851,  in  the  case  of  Boosey  v.  Jeffery$  (i),  affirming  the  vaUdity  of  a 
copyright  in  this  country  in  publications  composed  by  aliens  in 
foreign  countries. 

The  plaintiff's  solicitor  wrote  a  letter  on  the  20th  of  August,  1851, 
to  the  defendant,  referring  to  the  case  of  Boosey  v.  Jefferys,  and 
again  threatening  legal  proceedings  against  the  defendant  if  the  sale 
were  not  discontinued. 

The  defendant  paid  no  attention  to  this  notice ;  whereupon  the 
present  bill  was  filed. 

Mr.  Kenyon  Parker  and  Mr.  Hislop  Clarke,  in  support  of  the 
motion  : 

It  has  been  a  question,  decided  in  different  ways,  whether  an  alien 
composing  a  literary  work  in  a  foreign  country  is  entitled  to  copy- 
right in  the  work  on  his  publishing  it  in  this  country,  either  first  or 
contemporaneously  with  the  publisher  of  the  work  in  a  foreign* 
country.  In  Cocks  v.  Purday  (2),  and  Boosey  v.  Davidson  (8),  the 
Courts  of  Common  Pleas  and  Queen's  Bench  affirmed  the  right  ; 
but  in  Boosey  v.  Purday  (4)  the  Court  of  Exchequer  decided  against 
the  right.  In  that  state  of  the  law,  the  plaintiff  did  all  that  it  was 
proper  for  him  to  do :  he  protested  against  the  infraction  of  his 

(1)  6  Ex.  5S0 ;  roversed,  4  H.  L.  C.         (3)  13  a  B.  257. 

815.  (4)  80  B.  B.  495  (4  Ex.  145). 

(2)  75  B.  B.  875  (5  C.  B.  860) 
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BnxTOK  copyright  by  the  defendant  to  the  defendant  himself  and  to  the 
.Tames.  trade  in  general.  In  May,  1851,  the  case  of  Boosey  v.  Jefferys  came 
on  before  the  Exchequer  Chamber,  and  ^as  fully  argued  ;  and  that 
Court,  disagreeing  with  the  Court  of  Exchequer,  and  concurring 
with  the  Courts  of  Queen's  Bench  and  Common  Pleas,  affirmed  that 
there  is  copyright  in  this  country  for  the  works  of  a  foreigner 
published  here,  not  having  been  previously  published  abroad.  The 
plaintiff  has  instituted  this  suit  without  unreasonable  delay,  after 
the  law  has  been  thus  settled.     They  cited  Ollendorff  \.  Black  (l). 

[  S3  ]  Mr.  Malins  and  Mr.  C.  Hall,  for  the  defendant : 

We  do  not  deny  that  the  recent  decision  has  affirmed  the  plaintiff's 
title  for  the  present ;  but  it  is  understood  that  Boosey  v.  Jeferys 
will  be  carried  to  the  House  of  Lords,  and  it  is  even  yet  uncertain 
what  may  be  the  ultimate  decision  as  to  the  question.  This  Court 
would  not  have  granted  an  injunction  under  the  doubtful  state  of 
the  law  on  this  subject  before  the  decision  in  Boosey  v.  Jefferys; 
and  it  is  a  hardship  on  the  defendant  that  a  judgment  affirming  the 
law  should  be  allowed  by  relation,  as  it  were,  to  affect  the  defen- 
dant's acts  before  that  decision.  Moreover,  the  publication,  the  sale 
of  which  was  sought  to  be  restrained  by  the  exercise  of  the  extra- 
ordinary jurisdiction  of  this  Court,  and  which  is  now  almost 
exhausted,  was  a  periodical  work.  The  injury,  if  any,  to  the  plain- 
tiff could  be  amply  assessed  by  a  jury.  Before  the  Court  will  inter- 
fere by  injunction,  it  must  form  a  clear  opinion  in  favour  of  the 
plaintiff's  right,  which  the  recent  decision  can  scarcely  be  said 
finally  to  determine.  There  are  important  considerations  which 
may  cause  the  Court  to  hesitate  in  acceding  to  this  view  of  the  law. 
Moreover,  the  value  of  the  property  to  the  plaintiff  is  small ;  he  gave 
only  forty-five  guineas  for  the  copyright,  and  no  evidence  is  adduced 
to  show  t^at  it  is  of  greater  value.  This  is  an  interest  too  small  to 
form  the  subject  of  an  injunction.  [They  cited  Willdns  v.  Aikin  (2), 
Baily  v.  Taylor  (8),  Spottiswoode  v.  Clarke  (4),  Robinson  v.  Rosher  (6), 
and  other  cases.] 

The  Vice- Chancellor  said,  he  thought  that  this  was  a  case  in 

t  *84  ]       which  the  Court  ought  to  grant  an  injunction.  It  *might  be  that  the 

plaintiff  had  a  remedy  at  law ;  but  it  was  not  denied,  that,  if  the 

plaintiff  had  a  copyright  in  the  three  pieces  of  music  in  question  in 

(1)  87  R  B.  363  (4  De  G.  &  Sm.  209).    (4)  78  R.  R.  63  (2  Ph.  154). 

(2)  11  B.  E.  118  (17  Ves.  422).        (5)  67  R  B.  211  (1  Y.  &  C.  C.  C.  7). 

(3)  32  R.  B.  146  (1  Bu88.  &  My.  73). 
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the  cause,  his  copyright  in  them  had  been  infringed  by  the  Buxton 
defendant.  But  it  had  been  said  that  the  Court  could  not  jamks. 
properly  treat  the  case  of  Boosey  v.  Jeffei^s  as  having  finally 
established  the  law,  inasmuch  as  the  decision  in  that  case  by  the 
Exchequer  Chamber  was  under  appeal  to  the  House  of  Lords. 
He  thought  that  the  Court  was  bound  to  act  upon  the  decision 
in  that  case ;  and  in  granting  the  injunction,  he  did  so  on  what 
appeared  to  him  to  be  the  law  as  laid  down  by  the  Exchequer 
Chamber,  on  which  he  had  never  himself  had  any  doubt.  An 
objection  had  also  been  made,  that  there  had  been  delay  in  insti- 
tuting this  suit ;  but  with  the  uncertainty  as  to  what  was  the  law  in 
November,  1849,  the  plaintifif  might  well  have  imagined  himself  right 
in  not  taking  proceedings  in  this  Court.  If  the  plaintiff  had  tiled  his 
bill  in  November,  1849,  the  Court  would  probably  have  declined  to 
interfere,  or  it  might  have  put  him  on  terms  of  bringing  an  action  at 
law,  or  it  might  have  delayed  interfering  until  the  law  should  be 
settled  by  the  decision  in  Boosey  v.  Jefferys.  He  thought  that,  under 
the  circumstances,  the  plaintiff  was  not  bound  to  do  more  than  he  had 
done  by  giving  the  notice  to  the  defendant  insisting  upon  his  right* 
and  waiting  until  the  law  should  be  determined  by  the  judgment  of  the 
Exchequer  Chamber  in  Boosey  v.  Jeferys.  If  the  Court  were  com- 
pelled to  refuse  the  injunction  on  the  ground  of  delay,  it  would  prob- 
ably be  refusing  all  equitable  relief  to  the  plaintiff ;  but  there  was  no 
e^-idence  in  the  case  that  the  plaintiff  had  by  delay  abandoned  his 
rights.  The  plaintiff  was  entitled  to  the  injunction ;  but  the  Court 
would  put  the  plaintiff  under  the  terms  of  bringing  an  action  to  estab- 
lish his  right  at  law,  if  the  defendant  should  at  the  next  seal  require  it. 

The  defendant  not  having  made  any  application  to  the  *Court        Dec.  8. 
under  the  liberty  reserved  to  him,  the  injunction  was  this  day       r  ^sT] 
granted,  on  the  undertaking  by  the  plaintiff  to  bring  such  action  as 
the  Court  might  direct ;  with  liberty  to  both  parties  to  a^ply. 


JOHNSON  V.  BALL  (I).  i85i. 

(5  De  G.  &  Sm.  85-92 ;  S.  0.  21  L.  J.  Oh.  210 ;  16  Jur.  538.)  ^fflf '  ^• 

A  testator  gave  a  policy  of  assurance  to  two  trustees,  **  to  hold  the  same  Parker, 

upon  uses  appointed  by  letter  signed  by  them  and  myself."    No  such  letter  ^•"^• 

existed  at  the  date  of  the  will,  but  the  testator  had  previously  asked  the  [  ^^  1 
trustees,  who  had  consented,  to  accept  the  bequest  for  the  benefit  of  persons 

(1)  In  re  Fleetwood,   Sidgreavea  v.  In  re  Hetley,  Hetley  v.  Hetley  [1902] 

Brewer  (1880)  15  Ch.  D.  594,  49  L.  J.  2  Ch.  866,  71  L.  J.  Ch.  769,  87  L.  T. 

C1i.  514 ;  In  re  Boye$  (1884)  26  Ch.  D.  265. 
531,  53  L.  J.  Ch.  664,  50  L.  T.  581 ; 

2— a 
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Johnson  and  objects  then  named  by  the  testator.    Long  after  the  date  of  liis  ^ 

''•  the  testator  wrote  a  letter,  addressed  to  his  executors,  stating  that  lie  1 

^^'^'  by  his  will,  left  the  policy  to  the  two  trustees,  to  be  delivered  up  to  them 

the  purposes  they  hud  agreed  to  carry  out.  *  At  the  same  time  the  testi 
signed  an  unattested  memorandum,  declaiing  the  trusts  on  which  the  trust 
were  to  hold  the  policy  given  to  them  by  his  will  The  trustees  retaij 
the  letter  and  the  memorandum  until  after  the  testator's  death.  XJpoi 
claim  by  one  of  the  persons  beneficially  interested  under  the  memorandu 
against  the  executors  and  trustees :  Held,  that  the  testator  could  not  p: 
spectively  create  for  himself  a  power  to  dispose  of  property  by  an  instniiiK 
not  duly  executed  as  a  will ;  and  that  the  letter  would  not  operate  as  a  g 
inter  vivos  ;  and  that  the  trustees  held  the  proceeds  of  the  policy  in  tn 
for  the  residuary  legatees  under  the  testator's  will. 

Mb.  George  Butter  Lamb  cohabited  with  Mrs.  Catherine  Johi 
son  for  more  than  forty  years  before  his  death,  and  he  had  l 
her  five  children,  namely,  Caroline  Manners,  Jane  Ball,  Catherin 
Johnson,  and  Ellen  Dennis,  and  Mary  Ball,  the  deceased  mothe 
of  Henry  Ball,  all  of  whom  he  acknowledged  and  treated  a 
his  children ;  and  he  always  maintained  Mrs.  Johnson  and  he 
children. 

Mr.  Lamb  determined  to  make  a  provision  for  Mrs.  Johnson  anc 
her  four  surviving  children,  and  for  Henry  Ball,  her  grandson,  tc 
take  effect  after  his  death,  and  to  settle  upon  them  a  policy  ol 
assurance  for   2,0002.  on  his  own  life,  effected  in    the   Equitable 
Assurance  Office  ;  and  previously  to  the  marriage  of  Mr.  John  Ball 
with   the  deceased  daughter,   Mary  Ball,    Mr.    Lamb    informed 
Mr.  John  Ball  that  he  intended  to  provide  for  Mrs.  Johnson  and 
her  children   by   means   of  the  policy.    And   afterwards,  in   the 
month  of  July,  1843,  Mr.  Lamb  informed  Mr.  Ball,  and  Mr.  Manners, 
the  husband  of  another  of  the  children,  that  he  was  about  to  make 
his  will,  and  that  he  intended  to  leave  the  policy  upon  trust  for 
[  *86  ]       Mrs.   Johnson  and  her  children,  *and  he  asked  them  to  act  as 
trustees  for  the  children ;  which  they  consented  to  do.    Mr.  Lamb 
duly  made  his  will  on  the  21st  of  February,  1844,  and  thereby,  after 
appointing  Messrs.  Blacket,  Hadland,  and  Bell,  executors  thereof, 
and  after  bequeathing  various  legacies,  he  bequeathed  the  policy 
for  2,000Z.  in  the  following  words :  "  And  I  give  to  John  Ball  and 
Thomas  Manners  the  policy  in  the  Equitable,  No.  25,098,  on  my 
life,  to  hold  the  same  upon  the  uses  appointed  by  letter  signed  bj 
them  and  myself." 

Mr.  Ball,  on  the  4th  of  August,  1845,  at  the  request  and  on  the 
dictation  of  Mr.  Lamb,  wrote  a  letter,  addressed  to  Messrs.  Blacket, 
Hadland,  and  Bell,  which  Mr.  Lamb  signed  in  the  presence  of  his 
daughter,  Selina  Clarissa  Lamb,  who  signed  her  name  as  an 
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attesting  witness  to  his  signatare,  at  the  request  of  Mr.  Lamb.     This     Johnson 
letter  was  in  the  following  terms :  Bai.l. 

**  To  J.  Blackbt,  J.  Hadland,  and  John  Bell,  Esquires. 

**  My  dbab  Sirs, — I  made  my  last  will  and  testament  in  1844, 

wherein,  amongst  other  things,  I  left  my  policy  of  life  assurance, 

being  No.  25,098,  unto  John  Ball  and  Thos.  Manners,  to  be  delivered 

up  to  them  for  certain  purposes,  which  they  have  agreed  to  carry  out. 

"  Your  obedient  servant,        G.  R.  Lamb." 

*'  Signed  this  4th  day  of  August,  1845. 

(Witness)        "Sblina  Clarissa  Lamb.'* 

Mr.  Lamb  then  delivered  this  letter  to  Mr.  John  Ball,  and  desired 
him  to  take  it  to  Mr.  Blacket,  or  to  Mr.  Hadland  or  Mr.  Bell,  whom 
he  had  appointed  his  executors,  and  said,  that  the  policy  would 
then  be  delivered  up  to  them,  Messrs.  Ball  and  Manners,  to  be  held 
by  them  in  trust  for  the  benefit  of  Mrs.  Johnson  and  her  children 
and  grandson. 

Mr.  Ball  thereupon  requested  Mr.  Lamb  to  particularly  ^specify  [  *^^  1 
the  trusts  upon  which  he  and  Mr.  Manners  were  to  hold  the  policy ; 
and  Mr.  Lamb  then  dictated  to  Mr.  Ball,  who,  at  the  request 
of  Mr.  Lamb,  then  wrote  a  memorandum  or  declaration  of  trust 
in  the  following  words :  '*  I  wish  my  policy  of  insurance  left  to  John 
Ball  and  Thomas  Manners  to  be  divided  as  follows :  I  give  to  Mrs. 
Catherine  Johnson  the  interest  accruing  from  the  sum  total  during 
the  term  of  her  natural  life ;  and  on  her  death,  I  will  that  it  be 
divided  as  follows:  To  Caroline  the  wife  of  Thomas  Manners,  one  equal 
share ;  to  Jane  wife  of  Henry  Ball,  one  equal  share ;  to  Catherine 
Johnson  daughter  of  Mrs.  C.  Johnson,  one  equal  share  ;  to  Henry 
Ball  son  of  John  Ball,  one  equal  share ;  and  to  Ellen  wife  of  George 
Dennis,  one  equal  share. 

"  (Signed,  4th  August,  1845.)        G.  R.  Lamb." 

Mr.  Lamb,  having  signed  the  memorandum  or  declaration  of 
trust,  delivered  it  to  Mr.  John  Ball,  in  order  that  the  same  might 
be  signed  and  retained  by  him  and  Mr.  Manners. 

The  above  letter  and  memorandum,  both  dated  the  4th  of  Augast, 
1845,  were  signed  by  Mr.  Lamb  at  the  same  interview,  in  the 
presence  of  Mr.  John  Ball  and  of  Selina  Clarissa  Lamb.  Both 
documents  related  to  the  policy  of  assurance  bequeathed  by  the 
will,  and  remained  in  the  possession  of  Messrs.  John  Ball  and 
Thomas  Manners,  until  the  death  of  Mr.  Lamb.  The  policy  con- 
tinued in  the  possession  of  the  testator  until  his  death. 
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Johnson  No  letter  or  memorandam  relating  to  the  iiBes  or  trusts  upoxi 
Ball.  which  the  policy  was  to  be  held,  was  ever  signed  by  Mr.  Lamb  ar^d 
Mr.  J.  Ball  and  Mr.  T.  Manners,  or  any  one  of  them,  either  befoire 
or  after  the  date  of  Mr,  Lamb's  will,  except  the  two  above-mentioneci 
documents.  Mr.  Lamb,  the  testator,  made  a  codicil  to  his  will,  whieli 
did  not  affect  the  bequest  of  the  policy. 
[88]  Mr.  Lamb  died  on  the  19ih  of  June,  1850;  and  his  will  and 

codicil  were,  on  the  24th  of  September,  1850,  duly  proved  in  the 
Prerogative  Court  of  Canterbury  by  Messrs.  Hadland  and  Bell 
alone. 

Messrs.  Hadland  and  Bell  possessed  themselves  of  the  personal 
estate  and  effects  of  the  testator,  and  thereout  paid  the  testator's 
funeral  and  testamentary  expenses  and  debts,  and  they  also  paid 
the  several  legacies  bequeathed  by  the  will,  except  the  legacy  of  the 
policy. 

As  the  acting  executors  of  the  will,  they  received  from  the  Equit- 
able Assurance  Company  the  2,000Z.  secured  by  the  policy,  with 
bonuses  thereon. 

This  was  a  claim  by  Mrs.  Catherine  Johnson,  by  which,  after 
stating  the  above  circumstances,  she  alleged,  that  the  trusts  of  the 
policy  were  effectually  declared  by  the  testator  in  his  lifetime  in 
favour  of  herself  and  children  and  grandson,  by  the  memorandum 
or  declaration  of  trust  above  set  forth.  The  claim  alleged,  that  the 
executors  of  the  testator  were  trustees  of  the  proceeds  of  the  policy 
received  by  them,  and  she  claimed  to  have  the  proceeds  of  the 
policy  of  insurance  paid  into  the  Bank  to  the  credit  of  this  cause ; 
and  that  the  said  memorandum  or  declaration  of  trust  of  the  4th  of 
August,  1845,  might  be  established,  and  the  trusts  thereof  per- 
formed and  carried  into  execution  under  the  direction  of  the  Court ; 
and  for  a  declaration  of  the  rights  of  all  parties  interested  in  the 
policy. 

Mi\  Bacon  and  Mr,  Speed  for  the  plaintiff : 

The  will  of  itself  vests  the  policy  in  Messrs.  Ball  and  Manners 
effectually.  The  letter  of  the  4th  of  August,  1845,  is  a  full  declara- 
tion of  the  trusts  on  which  they  are  to  hold  the  policy.  The  question 
is,  whether,  the  bequest  to  Messrs.  Ball  and  Manners  being  com- 
plete, the  trusts  are  of  a  testamentary  character,  and  require  the 
document  declaring  them  to  be  signed  and  attested  according  to  the 
[  *89  ]  provisions  *of  the  Wills  Act,  or  whether  such  a  document  is  a 
declaration  of  trust  inter  vivos  binding  on  Messrs.  Ball  and  Manners. 
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[They  cited  Pring  v.  Pnng  (i),  Crook  v.  Brooking  (2),   Smith  v.      Johnson 
Attersall  (3),  and  other  cases.]  ball. 

The  Yice-Ghangbllor  said,  that  the  whole  transaction  must  be 
looked  at  as  being  entirely  either  a  testamentary  act  or  as  an  act 
inter  vivos.  His  Honour  also  remarked,  that  in  Smith  v.  Attersall 
the  trusts  had  been  disclosed  at  the  date  of  the  will. 

Mr.  Rogers,  for  the  defendants,  the  children  of  the  testator 
and  of  the  plaintiff,  and  for  Henry  Ball  the  grandchild,  in 
support  of  the  plaintiff's  case : 

Where  copyholds  have  been  surrendered  to  such  uses  as  a 
testator  "  shall  by  will  appoint,"  these  uses  will  apply  to  a  will 
previously  made.  An  analogy  drawn  from  this  rule,  if  applied  to 
the  present  case,  would  sustain  the  trusts  declared  by  the  memo- 
randum of  the  4th  of  August,  1845. 

Mr.  Shebbeare,  for  Messrs.  Ball  and  Manners,  in  support  of 
the  plaintiff's  claim : 

These  defendants  admit  the  trusts  as  expressed  by  the  memoran- 
dum, and  claim  the  proceeds  of  the  policy  to  be  paid  to  them  as 
legatees,  subject  to  those  trusts.  The  circumstances  of  the  case 
show,  that  there  was  a  distinct  agreement  between  the  testator  and 
Messrs.  Ball  and  Manners,  that  they  should  accept  the  trusts  which 
the  testator  intended  to  repose  in  them;  and  that  he  made  the 
bequest  to  them  on  the  faith  of  that  agreement.  The  letter  of  the 
4th  of  August,  1845,  was  merely  a  recognition  in  writing  of  what 
had  been,  previously  *to  the  date  of  the  will,  agreed  on  between  the  [  ^90  ] 
testator  and  Messrs.  Ball  and  Manners ;  and  this  being  an  agree- 
ment on  the  faith  of  which  the  testator  made  his  will,  it  was  a 
binding  trust,  and  the  bequest  was  good.  [He  cited  Briggs  v. 
Penny  (4),  Benbow  v.  Toivnsend  (5),  M'Fadden  v.  Jenkyns  (6).] 

Mr.  Daniel  and  Mr.  Bates,  for  the  executors  of  the  testator's 
will,  submitted,  that  the  title  on  which  the  plaintiff's  claim  could 
alone  be  founded  was  exclusively  testamentary.  It  is,  on  the  face 
of  the  will,  a  mere  legal  disposition  without  any  equitable  title ;  but 
the  equitable  title  could  not  be  disposed  of  inter  vivos,  except  by 
actually  handing  the  document  over,  which  was  not  done. 

(1)  2  Yern.  99.  affd.  3  Mac.  &  G.  546. 

(2)  2  Vcm.  50.  (5)  36  E.  E.  359  (1  My.  &  K.  510), 

(3)  25  B.  E.  41  (1  Euas.  273).  (6)  65  E.  R  354  (1  Ph.  153). 
(1)  87  K.  E.  192  (3  De  Q.  &,  Bin.  525 ; 
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J0HN80N  Mr.  Bacofif  in  reply. 


«. 


Ball.        rp^^  VicB- Chancellor  : 

Dee,  8. 

The  testator  in  this  cause  gives  the  policy  of  assurance  in  questioia 

to  Jobii  Ball  and  Thomas  Manners,  *'To  hold  the  same  upon  the 

«  uses  appointed  by  letter  signed  by  them  and  myself."    It  is  not 

suggested,  that  any  such  letter  as  is  here  referred  to  existed  when 

*  the  will  was  made ;  the  letters  relied  on  by  the  plaintiff  are  those 

signed  by  the  testator  some  time  afterwards.  The  testator's  language 
appears  to  point  at  some  letter  already  signed  by  him  and  the 
trustees ;  but  even  supposing  it  to  refer  to  a  letter  to  be  afterwards 
signed,  it  is  impossible  to  give  effect  to  any  such  letter  as  a  declara- 
tion by  the  testator  of  the  trusts  on  which  he  had  bequeathed  the 
policy  to  his  trustees.  To  give  them  any  such  effect,  would  be  to 
receive,  as  part  of  or  as  codicils  to  the  will,  papers  subsequent  in 

['*yi''\  date  to  the  will,  which  are  ^unattested  and  which  have  not  been 
and  could  not  be  admitted  to  probate.  A  testator  cannot  by  his 
will  prospectively  create  for  himself  a  power  to  dispose  of  his  pro- 
perty by  an  instrument  not  duly  executed  as  a  will  or  codicil.  The 
decisions  to  this  effect  on  devises  of  real  estate  under  the  Statute 
of  Frauds  are  clearly  applicable,  and  have  been  applied,  under  the 
existing  law,  to  testamentary  dispositions  of  any  kind  :  Countess  De 
Zichy  Ferraris  v.  Marquis  of  Hertford  (i),  Briggs  v.  Penny  (2). 

It  was  argued,  that  the  policy  is  bequeathed  to  the  trustees ;  and 
that,  as  they  admit  a  trust  in  favour  of  the  plaintiff  and  her  chil- 
dren, the  Court  will  execute  the  trust  so  admitted.  But  the  trustees 
have  no  interest  in  the  policy  which  enables  them  to  admit  any 
such  trust.  The  bequest  is  to  them  expressly  upon  trusts  to  be 
appointed  by  the  testator;  and,  as  the  testator  has  made  no 
effectual  appointment,  the  trustees,  if  the  bequest  has  not  wholly 
failed,  are  trustees  for  the  residuary  legatees,  and  cannot,  by  their 
admission,  create  any  other  trust.  Cases  in  which  there  is  no  trust 
appearing  on  the  will,  and  where  the  Court  establishes  a  trust  on 
the  confession  of  the  legatee,  have  no  application  to  the  present ; 
nor,  as  it  appears  to  me,  have  those  cases  cited  in  the  argument,  in 
which  the  will  refers  to  a  trust  created  by  the  testator  by  communi- 
cation with  the  legatee  antecedently  to  or  contemporaneously  with 
the  will. 
The  testator's  letters  cannot  operate  as  a  gift  or  settlement  by  act 

(1)  3   Cmt.  468;  S.   C.  on  appeal,  (2)  87  R.  E.  192  (3  De  G.  &  Sm.  525 ; 

nom.   Crvker  v.  Marquis  of  Ifert/onl,      affd,  3  Mac.  &  Q,  546). 
4  Moo.  r.C.  ^55. 
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inter  vivos;  because  they  do  no  more  than  refer  to  the  bequest 
made  by  the  will,  and  declare  the  purpose  for  whicfi  the  policy  was 
to  be  held  by  the  trustees  to  whom  it  was  left.  The  letters  were 
merely  in  furtherance  of  the  testamentary  dispositions ;  and  if  the 
will  had  been  revoked,  the  letters  must  have  dropped  with  it.' 

There  can  be  no  doubt,  that  it  was  the  testator's  deliberate  inten- 
tion to  make  a  provision,  by  means  of  the  policy,  for  the  plaintiff 
and  her  children ;  and  it  is  with  regret  that  the  Court  id  compelled 
to  declare  that  he  has  failed  in  carrying  his  intention  into  effect. 


JOHKBOM 
r. 

Ball. 


[92] 


08TELL  V.  LEPAGE  (1). 

(5  De  G.  &  Sm.  96—106  ;  S.  C.  21 L.  J.  Ch.  501 ;  16  Jur.  404 ;  1  W.  R.  18 ;  further 
proceedings,  2  D.  M.  &  G.  892—897.) 

A  plea  of  a  pending  suit  in  a  foreign  or  colonial  Court  in  respect  of  the 
same  matter  overruled. 

Such  a  pending  suit  is  not  even  ground  for  staying  proceedings  here  if  the 
relief  soiight  in  the  English  suit  includes  matters  which  are  not  covered  by 
the  foreign  suit  or  if  the  possible  remedy  here  is  more  effectual  and  complete. 

This  cause  came  on  for  hearing  upon  a  plea  to  the  plaintiff's 
bill. 

The  plaintiff  Margaret  Ostell,  by  a  bill  filed  in  August,  1851, 
stated,  that  Thomas  Ostell,  who  died  intestate,  and.  whose  adminis- 
tratrix the  plaintiff  was,  for  many  years  prior  and  up  to  the  end  of 
June,  1841,  carried  on  the  business  of  a  bookseller  at  Calcutta;  that 
in  the  year  1838  he  left  Calcutta,  and  came  to  reside  in  England, 
but  continued  to  carry  on  his  business  at  Calcutta,  under  the 
management  of  the  defendant  Lepage.  That,  in  the  month  of 
June,  1840,  the  said  Thomas  Ostell  and  the  said  defendant  agreed 
to  carry  on  the  same  business  at  Calcutta  in  partnership,  under  the 
firm  of  Ostell  and  Lepage,  as  from  the  30th  of  June,  1840 ;  and  that 
the  said  defendant  should  purchase  one  moiety  of  the  capital  of  the 
said  concern,  with  the  exception  *of  the  outstanding  debts  (which 
were  to  remain  the  property  of  the  intestate,  who  was  also  to  answer 
all  the  liabilities  of  the  trade  up  to  that  time),  for  the  sum  of  8,2502., 
and  should  pay  the  same  to  the  said  intestate ;  and  that  the  defen- 
dant should  be  the  managing  partner,  with  a  salary ;  and  that  the 
partnership  trade  should  be  carried  on  for  the  equal  benefit  of  the 
intestate  and  the  said  defendant ;  and  it  was  agreed  that  the  new 

(1)  irtfson  V.  Ferravd  (1871)  L.  R.  Ch.  337,  62  L.  T.  J  89,  affirming  37 
13  Eq.  362.  26  L.  T.  387;  Nvuvion  v.  Ch.  D.  244 ;  Mutrie  v.  Bhufey  (1'887) 
Freeinau  (1889)  15  App.  Caa.  1,  59  L.  J.      35  Ch.  D.  614,  56  L.  T.  455,  C.  A. 
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osTBLL       firm  of  Ostell  and  Lepage,  by  the  agency  of  the  said  defendant  as  ttte 
Lkpaoe.      managing  partner,  should  get  in  the  debts  then  due,  for  the  use   ol 
the  said  intestate,  at  a  commission,  as  part  of  the  profits  of  the 
new  firm,  of  5{.  per  cent. ;  but  there  were  no  written  articles   of 
partnership.     That  the  intestate  and  the  defendant  carried  on  tine 
partnership  business  at  Calcutta,  according  to  the  agreement,  up  to 
the  time  of  the  death  of  the  intestate,  which  took  place  on  the  21st 
of  November,  1841 ;  whereupon  the  plaintiff  became  his  adminis- 
tratrix in  England;  and  the  defendant  paid  the  sum  of  3,250/., 
partly  to  the  intestate  and  partly  to  the  plaintiff  as  his  adminis- 
tratrix.    That,   from    the   time   of  his   return   to   England,    the 
intestate  carried  on  the  business  of  a  bookseller  on  his  own  sole 
account  in  London  up  to  his  death ;  and  that  his  London  house 
supplied  books  to  the  firm  of  Ostell  and  Lepage  at  Calcutta.    That, 
on  hearing  of  the  death  of  the  intestate,  the  defendant  made  out 
what  purported  to  be  an  account  of  the  concern,  from  the  let  of 
July,  1840,  up  to  the  81st  of  December,  1841 ;  and  purported  to 
show  the  state  of  the  said  concern  on  that  day,  and  the  profit  made 
thereby  up  to  that  day;  and  purported  to  show  that  the  intestate's 
share  of  profits  amounted  to  28,149  rupees,  18  cenas,  8^  piri  (i). 

That  the  plaintiff,  as  such  administratrix,  carried  on  the  intes- 
tate's business  in  London  up  to  the  80th  of  September,  1842,  for 
the  benefit  of  his  estate, 
f  *^7  ]  That,  in  the  month  of  December,  1842,  the  plaintiff,  *acting  as 

administratrix,  and  the  defendant,  agreed  to  carry  on  the  business 
at  Calcutta  and  in  London  respectively,  in  partnership,  on  certain 
terms  contained  in  articles,  which  were  set  forth  in  the  bill,  for  a 
period  in  the  articles  fixed,  to  terminate  on  the  80th  of  June,  1845. 

One  of  the  terms  of  this  partnership  was,  that  a  balance  or  sum 
of  5,0162.  10<.  i^d,  should  be  taken  out  of  the  capital  of  the 
former  partnership,  and  paid  to  the  plaintiff  on  account  of  the 
intestate's  estate. 

The  bill  alleged  that  the  plaintiff,  as  the  administratrix  of  the 
intestate,  carried  on  with  the  defendant  the  partnership  business,  not 
only  up  to  the  80th  of  June,  1845,  but  that  they  had  carried  on  the 
same  on  the  terms  expressed  in  the  partnership  articles  up  to  the 
81st  of  December,  1841 ;  also  that,  notwithstanding  the  provisions 
contained  in  the  articles  of  partnership  providing  for  annual  and 
other  accounts  being  made  out  by  the  defendant,  the  accounts 

(1)  Head  "annas'*  and  **pice"  for  the  strange  misprints  of  the  original 
report. — F.  P. 
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between  the  intestate's  estate  and  the  defendant  were  never  properly  Ostbll 
taken ;  and  that  the  amount  of  the  interest  of  the  said  intestate's  Lepage. 
estate  in  the  said  copartnership  business,  and  the  stock  in  trade 
and  profits  thereof,  were  never  ascertained  or  transferred  to  the 
credit  of  the  plaintiff  in  the  books  of  the  new  concern ;  and  that  the 
defendant  did  not,  in  each  year,  or  at  any  time,  make  out  or  render 
to  the  plaintiff  any  account  of  the  stock,  credits,  and  debts  of  the 
concern,  except  as  after  mentioned. 

The  bill  then  charged  that  none  of  the  accounts  which  had  been 
rendered  had  been  made  out  in  a  form  satisfactory  or  intelligible  to 
the  plaintiff;  and  that  it  was  wholly  impossible  for  the  plaintiff, 
from  the  accounts,  to  ascertain  the  true  state  of  the  accounts  between 
the  plaintiff  and  the  defendant.  The  bill  then  stated,  that  the 
plaintiff,  in  the  month  of  May,  1849,  caused  one  Robert  MoUoy,  as 
her  attorney,  in  Calcutta,  to  institute  a  suit  in  the  Supreme  Court 
of  Judicature  in  equity  at  Calcutta  against  the  defendant,  for  the 
purpose  of  compelling  bim  *to  account  with  the  plaintiff,  through  [  'ys  ] 
her  attorney,  in  respect  of  the  matters  aforesaid ;  and  that  the 
defendant,  on  the  7th  of  March,  1850,  swore  to  his  answer  to  the 
bill  in  that  suit ;  and  that,  shortly  after  that  time,  and  before  his 
answer  was  filed,  he  quitted  Calcutta  and  came  to  England ;  and 
that  his  answer  was  filed  on  the  5tli  of  April,  1850. 

The  bill  also  charged,  that  when  the  defendant  left  Calcutta,  he 
placed  the  management  of  the  partnership  concern  in  Calcutta  in  the 
hands  of  some  agent,  whose  name  the  plaintiff  was  unable  to  discover, 
by  whom  the  same  was  still  carried  on,  as  the  plaintiff  charged,  for 
the  joint  benefit  of  the  intestate's  estate  and  of  the  defendant ;  and 
the  bill  charged,  under  the  circumstances  aforesaid,  that  the  same 
business  ought  to  be  considered  as  still  subsisting. 

The  bill  then  alleged,  that  the  defendant's  answer,  put  in  at 
Calcutta,  was,  upon  exceptions  for  insufficiency,  decided  to  be 
insufficient,  and  further  time  was  given  to  the  defendant  to  put  in 
a  further  answer  to  the  bill,  which  had  expired;  and  that  the 
defendant  had  not  put  in  any  further  answer.  That  on  the  8th  of 
February,  1851,  a  decree  was  made  in  the  Supreme  Court  of  Judi- 
cature at  Calcutta,  for  taking  the  plaintiff's  bill  j^ro  confesso ;  but 
by  reason  of  the  absence  of  the  defendant  from  India,  and  in  the 
absence  of  any  schedule  of  accounts  or  documents,  and  of  divers 
impediments  thrown  in  the  way  of  Robert  Molloy  by  the  said 
defendant's  agents  in  India,  he  had  been  unable  to  prosecute  the 
decree,  or  to  take  any  further  step  in  the  suit  in  India  with  advantage. 
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OsTELL       or  to  procure  any  effectaal  relief  against  the  defendant  by  means   o 

Lepaok.  that  suit ;  and  that  the  plain tifif  was  compelled  to  seek  relief  agai us 
the  defendant  in  respect  of  the  aforesaid  affairs  by  means  of  tli& 
bill ;  and  that  the  suit  of  the  plaintiff  in  India  was  wholly 
ineffectual ;  and  that  the  further  prosecution  of  the  same  "wai 
in    fact  suspended.     The  prayer  of  the    present    bill    was,    foi 

[  **^*>  ]       an  account  of  the  stock  in  trade,  capital,  and  property  *of  tii€ 
intestate  (except  outstanding  debts)  in  the  business  carried  on  at 
Calcutta  on  the  80th  day  of  June,  1840,  when  the  defendant  wsls 
admitted  as  a  partner ;  and  for  an  account  of  the  dealings  and 
transactions  and  profits  of  the  business  at  Calcutta  from  the  30th  of 
June,  1840,  upon  the  footing  of  the  business  being  considered  as 
subsisting  up  to  and  dissolved  upon  the  31st  of  December,  1841  ; 
and  that  the  amount  of  the  interest  therein  belonging  to   the 
intestate's  estate  on  the  said  31st  of  December,  1841,  might  be 
ascertained,  and  might  be  carried  to  the  credit  of  the  plaintiff  in 
the  books  of  the  partnership  concern  agreed  to  be  carried  on  between 
the  plaintiff  and  the  defendant  at  Calcutta  and  in  London;  and 
that  the  amounts  of  the  capitals  of  the  plaintiff  and  defendant 
respectively  in   the  said  partnership  concern  on  the  1st  day  of 
January,  1842,  might  be  ascertained  ;  and  that  the  said  partnership 
concern   might   be  declared   to  have  continued,  and  to  be  still 
subsisting  ;  and  that  the  same  might  be  dissolved,  and  its  affairs  be 
wound  up  under  the  direction  and  decree  of  the  Court,  and  upon  the 
footing  of  the  agreement  of  the  31st  of  December,  1842 ;  and  also  for  an 
account  of  the  last-mentioned  partnership  concern,  and  of  the  respec- 
tive capitals  therein,  and  of  the  debts  thereof,  including  the  amount 
due  to  the  plaintiff  in  respect  of  the  5,0162.  10s.  4jrf.  and  interest. 
The  bill  also  prayed  consequential  relief  as  to  the  partnership, 
and  also  an  account  as  to  the  monies  received  by  the  defendant  on 
account  of  the  plaintiff  upon  the  outstanding  debts  due  to  the 
intestate,  and  for  payment  of  what  should  be  found  to  be  due.     It 
also  prayed  for  a  receiver,  and  for  an  injunction. 

The  defendant  put  in  an  answer  to  part  of  the  bill,  setting  forth 
the  proceedings  in  the  Court  in  India,  and  alleging  that  it  was  not 
true  that  Mr.  Molloy,  the  plaintiff's  attorney  in  India,  had  been 
unable  to  prosecute  the  decree  in  India,  but  insisted  that  the  same 

[  •100  ]  could  be  prosecuted  with  *effect  in  the  Master's  office  in  India ;  and 
he  denied  that  the  plaintiff  was,  by  reason  of  any  inability  to 
prcceed  with  that  suit,  compelled  or  had  occasion  to  seek  relief  in 
this  Court ;  and  he  denied  that  he  had  any  documents  from  which 
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the  truth  of  the  alleged  necessity  for  the  said  plaintiff's  seeking      Ostbll 
such  relief  againsfc  the  defendant,  as  by  her  bill  alleged  would  appear.      LRPAaR. 

To  the  remainder  of  the  bill,  tlie  defendant  pleaded,  that  there 
was  at  the  time  of  the  institution  of  the  present  suit,  and  had  been, 
at  Fort  William  in  Bengal  in  the  East  Indies  a  Supreme  Court  of 
Judicature,  which  was  a  court  of  law  and  equity  duly  constituted 
by  Royal  charter  under  the  authority  of  Parliament,  and  having  full 
and  complete  jurisdiction  in  all  matters  of  equity ;  and  that  the 
said  Robert  Molloti  was  at  the  time  of  the  institution  of  such  suit, 
and  thenceforth  had  been  and  still  was,  one  of  the  attornies  of  the 
Supreme  Court  of  Judicature,  and  as  the  attorney  of  the  plaintiff 
there  had  been  and  thenceforth  had  been  and  still  was  administrator 
of  the  effects  of  Thomas  Ostell,  deceased,  within  the  jurisdiction  of 
the   said  Court,  left   unadministered    by  one   Thomas    Edward 
Thompson,   deceased ;  and  that  Robert  MoUoy  was  at  the  time  of 
the  institution  of  such  suit,  and  thenceforth  had  been  and  still  was 
the  attorney  and  agent  in  Bengal  of  the  plaintiff;  and  as  such 
administrator,  and  as  agent  and  attorney  of  the  plaintiff,  and  on 
her  behalf  and  by  her  authority,  had,  on  the  9th  day  of  July,  1849, 
filed  his  bill  of  complaint  in  the  said  Supreme  Court  of  Judicature 
at  Fort  William  in  Bengal,  in  equity,  against  the  present  defendant, 
who  had  been  and  was  a  British  subject,  amenable  to  the  juris- 
diction of  the  Court ;  and  that  the  bill  in  the  Supreme  Court  of 
Judicature  stated  the  same  partnership  between  the  said  deceased 
and  the  defendant,  and  the  same  partnership  between  the  said 
Margaret  Ostell  and  the  defendant,  as  were  stated  in  the  present 
bill  of  Margaret  Ostell ;  and  that  it  was  thereby  prayed,  that  an 
acooont  might  be  taken  under  the  direction  of  the  Court,  with  all 
*usual  directions,  of  the  said  partnership  transactions  of  the  firm  in       [  *ioi  ] 
which  the  intestate  and  the  defendant  were  partners,  and  also  of 
the  then  subsisting  firm  in   which  the  said  Margaret  Ostell,  as 
administratrix  of  the  said  intestate's  estate,  and  the  defendant  were 
partners ;  and  that  the  said  last-mentioned  firm  might  be  dissolved 
in  such  manner  and  at  such  time  as  to  the  Court  should  appear 
fit ;  and  that  the  former  firm  might  be  declared  to   have   been 
dissolved  on  the  81st  day  of  December,  1841,  and  not  till  then ;  and 
also  that  an  account  might  be  taken  of  what  had  been  collected  and 
paid  by  the  said  defendant  and  by  the  said  two  firms  in  which  the 
defendant  was  a  partner,  of  the  debts  due  to  the  intestate  on  his 
own  sole  account  before  the  formation  of  the  original  partnership 
and  of  what  was  then  due  to  the  intestate's  estate  from  the  said 
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OsTELL  original  and  continuing  firms  on  the  last-mentioned  account;  slti< 
lbpagk.  *hat  the  said  defendant  might  be  decreed  to  pay  all  balances  foim<: 
due  from  him  on  such  accounts  respectively,  with  such  interest  a ! 
the  Court  should  decree,  the  plaintiff  thereby  offering  to  pay  sucl: 
balances  as  should  appear  due  to  the  defendant  out  of  the  estatti 
of  the  said  Thomas  Ostell,  deceased,  so  far  as  his  assets  would 
extend;  and  that  a  receiver  of  the  partnership  effects  might  l>€ 
appointed  under  the  direction  of  the  Court ;  and  that  the  defenda.ii  i 
might  be  restrained  by  injunction  from  carrying  on  or  intermeddling 
with  the  copartnership  business;  and  that  the  bill  prayed  sucli 
other  and  general  relief  as  to  the  Court  should  seem  meet,  and  the 
nature  of  the  case  should  require. 

The  defendant,  by  his  plea,averred  that  he  duly  appeared  to  the  said 
bill  in  the  said  Supreme  Court  of  Judicature,  and  that  the  cause  was, 
according  to  the  due  course  of  the  same  Supreme  Court  of  Judicature, 
heard  and  determined  on  the  8th  day  of  February,  1851 ;  and  that  the 
said  Supreme  Court  was  of  opinion  and  determined,  that  the  partner- 
[  *i^2  ]       ship  between  the  said  Thomas  *Ostell  and  the  present  defendant  had 
determined  on  the  31st  of  December,  1841 ;  and  that,  as  between 
the  defendant .  and  the  said  Margaret  Os tell,  it  determined  on  the 
21st  of  October,  1848 ;  and  that  the  Court  did,  on  the  same  8th 
day  of  February,  1851,  decree,  that  it  should  be  and  it  was  thereby 
referred  to  the  Master  of  the  said  Supreme  Court  to  take  an  account 
of  the  several   partnership  dealings  and  transactions ;    and  that 
liberty  had  been  given  to  the  defendant  to  make  proposals  for  a 
compromise  instead  of  taking  the  accounts ;  and  all  parties  were  to 
be  at  liberty  to  apply  to  the  Court.     The  plea  further  averred,  that, 
in  prosecution  of  the  decree,  the  said  Robert  Molloy  did,  on  the  26th 
of  June,  1851,  duly,  according  to  the  practice  of  the  said  Supreme 
Court,  file  his  state  of  facts  and  charge  before  the  Master  thereof ; 
and  that  the  inquiries  under  the  said  decree  were  then  being 
prosecuted  before  and  by  the  said  Master,  and  were  depending. 

The  bill,  having  been  set  down  upon  the  defendant's  plea,  now 
came  on  for  argument. 

Mr.  W.  M.  James  and  Mr,  Cotton  in  support  of  the  plea : 

This  suit  has  in  substance  the  same  objects  as  the  suit  in  India, 

in  which  tlic  plaintiff  suing  by  her  attorney  has  obtained  a  decree 

which  is  now  in  prosecution  in  the  Master's  office  there.     *     * 

[  103  ]       If  it  should  be  objected,  that  the  decree  pleaded  must  have  been 

within  the  same  jurisdiction  as  that  of  the  Court  in  which  the  plea 
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is  pleaded,  that  objection  is  expressly  denied  to  be  law  by  the  Lord  Ostell 
Chancsllob;  who  says,  in  Wedderburn  v.  Wedderbwn  (i),  "There  lepaok. 
can  be  no  doubt  that  the  general  rule  precludes  parties  from 
proceeding  in  any  other  Court  for  the  same  purpose  for  which  they 
are  proceeding  in  this  Court,  whether  the  other  proceedings  are 
taken  in  this  or  in  any  other  country."  They  also  cited  Bayley  v. 
Edwards  (2),  Garcias  v.  Ricardo{i),  and  Hod  son  v.  Ball  (4). 

Mr,  RttsseU  and  Mr.  Bagshawe  in  support  of  the  bill : 

The  plea  is  open  to  a  great  variety  of  objections.  *  *  This 
suit  has  objects  more  extensive  than  the  one  in  India,  inasmuch  as 
it  asks  the  accounts  to  be  brought  down  to  *the  present  time.  The  [  *104  ] 
present  bill  states,  moreover,  circumstances  not  stated  in  the  former 
bill,  which  entitle  the  plaintiff  to  relief,  to  which  the  plaintiff  could 
not  be  entitled  in  the  former  suit.  Now,  the  decree  of  the  Court  in 
India  does  not  touch  any  of  these  matters.  It  goes  simply  to  direct 
the  partnership  accounts  to  be  taken.  *  *  The  proper  course 
for  the  defendant  to  take  is  to  answer  the  bill  fully ;  and  when  the 
suit  in  India  shall  have  been  brought  to  an  end  by  a  final  decree, 
the  defendant  may  apply  to  this  Court,  who  will  then  deal  with  the 
case  as  *shall  be  just.  [  *iOo  J 

Mr.  James,  in  reply,  cited  Devie  v.  Loi'd  Brownhw  (6). 

The  Vicb-Chancbllor  referred  to  the  case  of  Morgan  v. (6)  ; 

and  after  remarking  that  Lord  Chancellor  Hardwigke  appeared 
from  that  case  to  have  thought  that  a  final  decree  in  Wales  in 
respect  of  a  matter  the  subject  of  a  bill  in  this  Court,  was  to  go  for 
nothing;  proceeded  thus — I  do  not  think  that  I  can  allow  the 
present  plea.  Passing  by  all  question  as  to  the  form  of  the  plea,  I 
will  dispose  of  it  upon  its  substance.  A  decree  or  sentence  of  a 
foreign  Court  may  be  pleaded  in  bar  of  a  suit  for  the  same  matters 
here;  but  then  it  must  be  a  final  decree:  Garcias  y.  Ricar do  {z). 
Now,  here  there  has  been  a  decree  in  India,  but  it  is  not  a  final 
decree.  The  plea  consequently  is  of  a  suit  pending  in  India.  Now, 
if  both  suits  are  pending  in  this  country  in  courts  of  concurrent 
jurisdiction,  there  is  no  doubt  that  a  plea  of  such  a  ponding  suit  is 
a  good  plea ;  in  such  a  case  the  second  suit  is  vexatious,  and  no 

(1)  48  B.  B.  181 ;  86^  p.  185  (4  My.      Pin.  380). 

ft  Cr.  685,  596).  (4)  65  R.  E.  642  (1  Ph.  177). 

(2)  19  B.  R  289  (3  Swanst.  703).  (6)  Dick.  611. 

(3)  65  B.  B.  580  (14  Sim.  265) ;  8.  C.  (6)  1  Atk.  408. 
on  appeal,  65  B.  R  at  p.  585  (12  01.  & 
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OsTBLL  reason  can  be  suggested  why  they  should  both  proceed.  But  that 
Lrpaor.  is  Jiot  a  very  extensive  principle.  Thus  where  there  is  an  action 
at  law  and  a  bill  also  for  the  same  matter,  the  Court  will  compel 
the  plaintiff  to  elect  with  which  he  will  proceed;  but  the  defendant 
cannot  plead  the  pending  action  in  bar  to  the  suit.  But  how  would 
it  be  with  respect  to  a  plea  of  a  suit  pending  in  a  foreign  or  colonial 
Court  ?  In  every  case  of  a  plea  of  a  pending  suit  in  a  foreign  Court 
reasons  have  been  found  for  overruling  the  plea.  In  Bayley  v. 
Edwards  (i),  Lord  Camden  certainly  entertained  an  unfavourable 
[  *106  ]  opinion  of  such  a  plea.  Now,  with  respect  *to  the  present  case,  the 
plaintiff  has  sued  the  defendant  in  India,  and  he,  pending  that  suit, 
has  come  to  England ;  and,  to  a  bill  in  this  Court  against  him  for 
the  same  matters,  the  defendant  by  his  plea  alleges,  that  the  plain- 
tiff ought  not  to  take  any  proceedings  against  him  here,  but  that 
she  must  go  on  with  the  suit  in  India,  in  which  the  plaintiff  can 
now  have  no  direct  process  of  contempt  against  the  defendant,  and 
can  obtain  no  discovery  from  him.  It  also  appears  that  both  bills 
pray  for  an  injunction,  which,  upon  the  Calcutta  decree,  would  be 
of  no  avail  in  this  country.  Both  bills  pray  for  a  receiver,  as  to 
which  the  same  remark  applies.  The  defendant's  proposition  is, 
that  the  plaintiff  is  to  go  on  with  her  suit  in  India  to  its  conclusion, 
and  that  she  may  then  file  a  bill  in  the  nature  of  a  supplemental 
bill  here.  This  would  amount  to  a  failure  of  justice ;  for  the  decree 
in  India  has  been  obtained  upon  taking  the  bill  pro  confesso  against 
the  defendant ;  and  it  is  plain,  that,  in  such  a  suit  for  an  account 
no  effectual  relief  can  be  obtained  in  India.  The  proper  course  in 
such  cases  is  to  apply  here  to  stay  proceedings  in  one  or  other  of 
the  suits,  and  the  Court  will,  upon  such  an  application,  have  no 
difficulty  in  putting  the  plaintiff  under  terms. 

The  plea  was  overruled,  and  the  defendant  was  ordered  to  put  in 
his  answer  on  or  before  the  first  day  of  Trinity  Term,  with  liberty 
to  the  plaintiff  to  except  to  the  answer,  as  if  no  plea  had  been  put 
in.    [On  the  22nd  May,  1852,  he  put  in  a  further  answer. 

1852.  In  the  meantime  in  the  Indian  suit]  the  Master  of  the  Supreme 

r  2  dTm.  &    Court,  by  his  report,  dated  the  17th  of  May,  1852,  certified  that  he 

G.  893  ]      had  been  attended  by  the  attornies  for  the  complainant  and  for  the 

defendant  respectively,  and  that  the  defendant  had  laid  before  him 

a  proposal  for  a  compromise,  on  payment  of  a  fixed  sum  (instead  of 

taking  the  said  accounts),  that  is  to  say,  that  the  defendant  should 

(1)  19  B.  E.  289  (3  Swanst.  703). 
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parchase  all  the  interest  of  the  infant  in  the  matters  in  dispute,  for  Ostbll 
the  sum  of  63,842  rupees,  8  annas,  and  11  pice.  The  report  then  lbpaoi. 
set  forth  the  details  of  the  manner  in  which  this  amount  was  pro- 
posed to  he  secured  and  paid.  The  Master  certified  that  he  had 
heard  and  considered  the  evidence  adduced  before  him  in  support 
of  such  proposal,  and  he  found  that,  haying  regard  to  the  nature 
of  the  partnership  business,  to  the  great  delay  and  expense  which 
must  be  incurred  if  the  partnership  accounts,  from  the  commence- 
ment of  the  partnership  in  1840  up  to  the  termination  thereof,  were 
taken  and  the  numerous  items  thereof  proved  and  established  in 
the  usual  way,  and  to  the  health  and  the  pecuniary  means  of  the 
defendant;  considering  also  from  the  account  submitted  to  him 
that  it  was  highly  improbable  that  a  larger  sum  than  Company's 
63,842  rupees,  8  annas,  and  11  pice,  would  or  could  be  realized  out 
of  the  assets  of  the  partnership  on  account  of  the  infant's  share 
and  proportion  therein,  ^besides  the  great  uncertainty  as  to  the  [*894] 
time  when  the  amount  of  the  infant's  share  could  actually  be 
reduced  into  possession  by  her  or  the  complainant,  or  any  other 
person  or  persons  on  her  behalf,  it  would,  in  his  opinion,  be  for  the 
benefit  of  the  infant  that  such  proposal  of  the  defendant  for  com- 
promise should  be  accepted. 

By  an  order,  on  further  directions,  of  the  2nd  of  July,  1852,  on 
which  the  present  motion  was  founded,  the  Supreme  Court  of 
Calcutta  declared  that  the  proposal  for  compromise,  mentioned  in 
the  report  of  the  Master,  was  for  the  benefit  of  Olivia  Mary  Margaret 
Ostell,  the  infant,  and  ought  to  be  accepted ;  and  ordered  and 
decreed  the  same  accordingly.  And  it  was  ordered  that  the 
defendant  Richard  Chaffin  Lepage  should  be  at  liberty  according 
to  the  terms  of  the  compromise,  to  purchase  all  the  interest  of  the 
infant  and  of  the  complainant,  as  such  administrator  and  such 
attorney  of  Margaret  Ostell,  as  in  the  pleadings  mentioned  in  the 
matters  in  dispute,  for  the  sum  mentioned  in  the  report.  And  the 
decree  then  directed  the  payment  by  instalments  according  to  the 
terms  of  the  compromise,  and  payment  of  the  costs  by  the  defendant 
Lepage. 

It  was  disputed,  on  the  part  of  the  plaintiflf,  that  Mr.  MoUoy,  the 
plaintiff's  attorney  before  the  Supreme  Court,  had  authority  to 
accept  the  above  compromise,  or  had  in  fact  accepted  it. 

[Upon  the  application  of  the  defendants  in  the  English  suit  Vice- 
Chancellor  Stuart  made  an  order  staying  all  proceedings  here  on 
the  ground  that  a  decree  in  the  same  matter  had  been  made  by  the 

a.B. — voii.  xo.  3 
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OsTKLL      Supreme  Court  of  Calcutta  (i).    The  plaintiff  appealed  froim    tlic  i 
hEFAQK.      order.] 

Mr.  RusseU  and  Mr.  Bagshawe^  for  the  appellants. 
Mr.  W.  M.  James  and  Mr.  Cotton^  for  the  respondents. 

The  Lord  Justice  Enight  Bruce  : 

[  *896  ]  Before  interference  by  this  Court  upon  an  interlocutory  *m<>^on 

for  the  purpose  of  staying  a  suit,  of  which  it  is  seised  (if  I  may   use 
the  expression),  by  reason  of  a  decree  or  judgment  obtained  in  a 
foreign  country,  it  ought  to  be  well  satisfied  that  the  decree    or 
judgment  in  the  foreign  country  does  justice,  and  covers  the  whole 
subject.     There  may  be  a  stage  of  a  cause  at  which  the  point  vcxsLy 
be  a  matter  of  indifference;  for  there  are  instances  in  whicli    a 
sentence,  decree,  or  judgment  is  conclusive  and  not  examinable  tfy 
any  other  Court,  however  unjust  it  may  be  shown  to  be;  and  there 
may  be  a  period  of  this  cause  when  it  may  be  in  vain  to  say  that 
this  Indian  proceeding  was  unjust  (if  it  was  in  fact  unjust).     But 
that  time  is  not  come.    At  present,  for  the  purpose  of  an  inter- 
locutory motion,  not  only  is  my  mind  not  satisfied  that  this  decree 
was  just ;  not  only  is  my  mind  not  satisfied  that  it  ought  to  bind  ; 
but  my  mind  is  not  satisfied  also  that  it  covers  the  whole  matter  in 
dispute  between  the  litigant  parties.    Reserving,  therefore,  to  the 
defendant  the  fullest  power  of  availing  himself  in  the  regular  and 
ordinary  way  of  this  defence,  it  is  not  one  of  a  nature  to  which,  in 
my  judgment,  this  Court  can  with  safety  listen  for  any  effectual 
purpose  on  this  occasion. 

The  order  which  I  should  propose  to  make  would  be  this — to 
refuse  the  motion  that  was  made  before  the  Yice-Chancellor, 
without  prejudice  to  any  question,  and  to  let  the  costs  of  the  motion 
there  and  the  motion  here  be  costs  in  the  cause. 

The  Lord  Justice  Lord  Cranworth  : 

I  concur  in  the  result  at  which  my  learned  brother  has  arrived. 
I  do  not  at  all  differ  from  the  argument  on  the  part  of  the 
defendant,  that  if  there  has  been  in  a  foreign  court  of  competent 
[  *096  ]  jurisdiction  a  final  adjudication  upon  *the  same  matter  between 
the  same  parties ;  and  that  matter,  so  adjudicated  upon,  is  attempted 
to  be  renewed  here  between  the  same  parties,  it  would  be  a  good 
plea  in  bar  to  plead  that  final  adjudication. 

(1)  See  1  W.  E.  18. 
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It  is  also  the  strong  leaning  of  my  opinion,  that  for  this  purpose  obtbli* 
Mr.  MoUoy  did  competently  represent  the  present  plaintiff,  and  lbpIq^. 
that,  representing  her,  he  had  fall  authority  from  her,  in  the 
absence  of  fraud,  not  merely  to  conduct  the  litigation  in  the 
ordinary  way,  but  to  bind  her  by  compromise.  It  has,  I  think, 
been  decided  that  if  a  cause  is  proceeding,  and  the  attorney  at  law 
chooses  to  refer  it  to  arbitration,  such  an  agreement  binds  his 
client.  But  it  is  another  question,  whether  this  Court  will  interfere 
in  the  manner  now  proposed  upon  motion.  I  do  not  mean  to  say 
that  cases  may  not  exist  when  the  Court  will  so  interfere.  I  think 
it  would  be.yery  dangerous  to  repudiate  such  a  jurisdiction,  because 
the  want  of  it  might  leave  room  for  great  oppression.  But  when 
the  Court  interferes  upon  motion  to  stop  the  plaintiff  from  pro- 
ceeding, it  is  taking  upon  itself  a  very  delicate  jurisdiction,  and  one 
in  which  it  ought  to  see  that  by  no  possibility  can  it  be  doing 
injustice.  Looking  at  this  decree,  and  at  the  present  bill,  I  think 
that  the  decree  could  not  be  pleaded  so  as  to  bar  the  plaintiff  from 
all  the  relief  which  she  is  seeking  by  the  present  suit. 

Mr.  James  says  very  truly  that,  for  the  first  twenty  brief  sheets 
of  this  bill,  the  statements  are  exactly  the  same  as  in  the  bill  in  the 
Calcutta  suit.  But  the  present  bill,  stating  up  to  that  point  the 
same  as  was  stated  in  the  bill  in  India,  and  stating  what  the  prayer 
was  in  India,  goes  on  to  state  that  after  the  proceedings  had 
advanced  far  towards  the  decree  in  India,  Mr.  Lepage  came  to  this 
country,  and  placed  the  management  of  the  ^partnership  concern  [  *897  ] 
in  Calcutta  in  the  hands  of  some  agent  whose  name  the  plaintiff  is 
unable  to  discover,  and  by  whom  the  same  is  now  carried  on  for 
the  joint  benefit  of  the  intestate's  estate  and  of  the  defendant ;  that 
the  same  has  been  carried  on  since  the  21st  of  October,  1848,  (up  to 
which  time  alone  the  decree  at  Calcutta  had  any  reference,)  and 
still  is  carried  on  by  means  of  capital  and  property  belonging  in 
part  to  the  intestate's  estate,  and  by  the  same  capital  and  in  the 
same  manner  since  the  last- mentioned  day,  and  has  not  been 
carried  on  solely  for  the  purpose  of  winding-up  the  same,  but  that 
divers  purchases  of  stock  have  been  made.  And  it  charges  that 
the  same  ought  to  be  considered  as  still  subsisting,  and  prays, 
among  other  things,  for  a  dissolution  of  that  as  an  existing  partner* 
ship.  The  decree  at  Calcutta  does  not  give  and  cannot  affect  to 
give  any  relief  in  respect  of  these  matters. 

It  may  be  that  the  defendant  may  have  a  perfectly  good  answer, 
either  bj  way  of  plea  or  some  other  mode,  as  to  so  much  as  was 
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Obtell 
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Lbpaob. 


adjudicated  on  in  Calcutta;  but  the  present  order  prevents     tilz 
plaintiff  from  obtaining  relief  on  those  matters  as  to  which  iii    i. 
plain  there  has  not  been,  and  could  not  be,  any  adjudication     ii 
Calcutta.    I  think  that  the  order  was  erroneous. 

Order  discharged  without  prejudice   to  any  queMtioir 
Costs  reserved. 


1861. 

I>eo.  6, 15. 

1852. 

Feb.  13. 

Pabkbb, 
V.-C. 
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In  re  HAETNALL  (1). 
Ex  PAETE  HODGES. 

(5  De  G.  &  Sm.  111—116  ;  S.  C.  21  L.  J.  Ch.  384 ;  16  Jur.  33.) 

The  person  entitled  for  life  to  the  dividends  of  stock  held  in  inxst;, 
requested  in  writing  two  executors  of  a  sole  deceased  trustee,  in  whoee 
name  the  trust  stock  was  standing  in  the  Bank  books,  to  receive  the  di^^i-- 
dends,  and  they  made  default  for  twenty-eight  days  in  doing  so.     Upon  tlie 
petition  of  the  person  entitled  for  life  to  the  dividends,  the  Coxtbt  dedared 
that  the  right  to  receive  the  dividends  which  accrued  due  prior  to  sucli 
request  was  vested  in  the  petitioner ;  but  held,  that  it  had  no  authority  to 
make  atty  order  as  to  any  dividends  accrued,  or  to  accrue,  subsequent  to 
the  date  of  the  request. 

Under  the  provisions  of  the  will  of  George  Hartnall,  and  of  & 
settlement  made  on  the  marriage  of  Richard  Hodges  and  Elizabeth 
his  wife,  the  sum  of  3,1842.  %s.  6d.  New  8^  per  cent.  Annuities 
became  vested  in  the  name  of  Sealy  Poole,  deceased,  as  the  trustee 
thereof,  in  trust  to  pay  the  dividends  to  Mrs.  Hodges  to  her  separate 
use  for  her  life,  and,  after  her  decease,  upon  certain  trusts  in  the 
will  of  George  Hartnall.  mentioned. 

Sealy  Poole  died  on  the  27th  of  July,  1850,  intestate  ;  and  letters 
of  administration  to  his  estate  and  effects  were  shortly  afterwards 
granted  to  Thomas  James  Poole  and  Catherine  Burt  the  wife  of 
Charles  James  Tapp  Burt,  by  the  Prerogative  Court  of  Canterbury. 

The  above  sum  of  8,1842.  8s.  6d.  New  8|  per  cent.  Annuities 
remained  standing  in  the  name  of  Sealy  Poole,  deceased,  in  the 
Bank  books ;  and  the  dividends  which  accrued  due  up  to  the  10th 
of  October,  1850,  were  received  by  Mrs,  Elizabeth  Hodges  under  a 
power  of  attorney  by  Sealy  Poole  to  her. 

After  the  decease  of  Sealy  Poole,  Thomas  James  Poole  and 
Catherine  Burt  declined  to  interfere  in  the  execution  of  the  trusts 
of  the  will  of  George  Hartnall,  or  of  the  settlement  on  the  marriage 
of  Mr.  and  Mrs.  Hodges ;  but  no  new  trustees  of  the  will  or  of  the 


(1)  The  order  in  this  case  was  made 
under  s.  23  of  the  Trustee  Act,  1850. 


The    corresponding    section    of    the 
Trustee  Act,  1893,  is  s.  35.— O.  A.  S. 
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settlement  could  be  appointed,  by  reason  that  there  was  not,  either        In  re 
in  the  will  or  in  the  settlement,  any  power  of  appointing  new 
trustees. 

Mrs.  Elizabeth  Hodges  caused  a  notice  in  writing,  dated  *the  6th  [  *^i^  1 
of  October,  1851,  to  be  duly  served  on  Thomas  James  Poole  on  the 
ITth  of  October,  1851,  and  on  Catherine  Burt  on  the  9th  of  October, 
1851,  thereby  requesting  and  directing  them  to  transfer  the  sum  of 
8,134{.  S$.  6d.  New  3^  per  cent.  Annuities  into  the  name  of  the 
Acconntant-General  of  this  Court,  to  the  account  of  the  Accountant- 
General  in  the  matter  of  the  trusts  of  the  will  of  George  Hartnall 
deceased,  ex  parte  Elizabeth  Hodges  the  wife  of  Richard  Hodges, 
late  Elizabeth  Hartnall  widow ;  and  also  to  receive  the  dividends 
which  had  accrued  due  thereon  subsequent  to  the  10th  of  October, 
1850,  and  to  pay  the  same  over  to  Elizabeth  Hodges,  pursuant  to 
the  tmsts  of  the  will  and  of  the  settlement.  Thomas  James  Poole 
and  Catherine  Burt  neglected  to  comply  with  the  above  request. 

This  was  the  petition  of  Richard  Hodges  and  Elizabeth  his  wife, 
which,  after  setting  forth  the  above  facts,  prayed  that  the  right  to 
receive  the  dividends  then  already  accrued  on  the  sum  of  8,1842. 88. 6d. 
New  8J  per  [cent.]  Annuities,  standing  in  the  name  of  Sealy  Poole 
deceased,  and  still  remaining  unreceived,  and  also  to  receive  the 
dividends  thereafter  to  accrue  on  the  same  stock  during  the  lifetime 
of  the  petitioner,  might  be  vested  in  Elizabeth  Hodges,  or  such  other 
person  as  the  Court  should  think  fit  to  appoint  for  that  purpose ; 
and  if  necessary  or  proper  that  the  dividends  then  already  accrued 
on  the  said  Bank  Annuities,  together  with  the  dividends  thereafter 
to  accrue  thereon  during  the  life  of  Elizabeth  Hodges,  might  be 
ordered  to  be  paid  to  her  on  her  separate  receipt. 

The  petition  came  on  to  be  heard  ex  parte. 

•  «  *  *  * 

An  order,  with  a  declaration  to  this  effect,  was  made.  [  ii^  ] 

Ihe  order  having  been  served  upon  the  Governor  and  Company 
of  the  Bsmk  of  England,  they  required  the  matter  to  be  brought 
before  the  Court  on  their  appearance. 

Mr.  Freeling  now  moved,  upon  notice,  on  behalf  or  Mr.  and         1852.^ 
Mrs.  Hodges,  that  the  Governor  and  Company  of  the  Bank  might        tj 
be  directed  to  act  in  obedience  to  the  order  of  the  15th  day  of 
December,     1861 ;    or,    if   necessary,  that  the  order  might   be 
varied,  Mr.  Hodges  offering  to  indemnify  the  Bank.    He  submitted 
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In  re        that  the  order,  as  drawn  np,  was  in  the  form  authorised  by  tl: 
Hartmall.     .    . 

Act. 

Mr.  Wigram  and  Mr.  Cotton  for  the  Governor  and  Company  c 
the  Bank  of  England  : 

This  order  is  made  under  the  provisions  of  section  28  of  the  Truste 
Act,  1850.  Now  that  section  cannot  authorise  an  order  for  th 
receipt  of  dividends  hereafter  to  accrue  due ;  it  provides  only  f o 
the  receipt  of  the  dividends  which  the  trustee  has  neglected  o 
refused  to  receive.    *    *    * 

[  116  ]  Mr,  Freeling,  in  reply.     *     *     * 

The  Yice-Chancellor  said,  it  was  quite  proper  for  the  Bank  to 
bring  the  question  before  the  Court.  The  Legislature  had,  by  this 
Act,  given  large  powers  to  the  Court,  and  it  was  of  great  public 
importance  that  the  orders  made  under  the  Act  should  be  in  every 
respect  accurate.  He  thought  that  the  order  of  the  15th  of  December, 
1851,  so  far  as  it  declared  that  the  right  to  receive  the  dividends 
thereafter  to  accrue  on  the  Bank  Annuities  during  the  life  of  the 
petitioner  Elizabeth  Hodges  was  vested  in  her,  could  not  be  sup> 
ported,  but  that  otherwise  the  order  was  correct. 


18".  MAN  V.  EICKETT8. 

Dee.  19. 
(5  De  a.  &  Sm,  116.) 

^^Q  ^  A  purchaser  having  bought,  under  a  decree  of  the  Court,  property 

r  lift  1  described  as  tithe  free,  raised  a  question  on  the  title,  which  remained  to  be 

decided  in  the  cause,  whether  the  tithe  passed  under  the  will  of  the  testator ; 
and  applied  in  the  cause  for  leave  to  pay  the  whole  of  his  purchase-money 
into  Court,  and  that  be  might  thereupon  be  let  into  possession  of  the  pur- 
chased property,  without  prejudice  to  any  application  he  might  thereafter 
make  for  compensation,  in  case  a  title  could  not  ultimately  be  made  to  the 
tithes.  The  Court,  considering  that  a  claim  to  compensation  only  was 
asked  to  be  reserved  to  the  purchaser,  made  an  order  accordingly. 

Mr.  Shapter  moved  that  a  purchaser  might  be  at  liberty  to  pay 
the  amount  of  his  purchase-money,  and  of  the  valuation  of  the 
timber,  amounting  to  8,4952.  15«.  6t2.,  he  accepting  the  title  to  the 
mansion  house  and  lands,  the  subject  of  the  contract ;  but,  inas- 
much as  he  had  purchased  them  as  being  tithe  free,  without 
prejudice  to  any  application  the  purchaser  might  make  for  compen- 
sation in  case  a  title  should  not  be  made  to  the  tithes  ;  and  that  he 
should  be  thereupon  let  into  possession  of  the  mansion  house 
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and  lands.    He  said  that  it  was  a  qaestion  still  before  the  Master,        Man 
undecided  in  the  caase,  whether  the  tithes  passed  with  the  mansion     riokbtts. 
hoase  and  lands  under  the  words  of  the  will  of  the  testator  in  the 
cause. 

Mr.  HaUett,  for  the  plaintiff,  in  the  cause,  was  willing  that  the 
purchase-money  should  be  paid  in  on  the  terms  proposed. 

The  Yicb-Chakcbllob  said,  the  general  rule  was,  that  a  purchaser 
should  not  be  allowed  to  pay  his  purchase  money,  nor  be  allowed  to 
enter  into  the  possession  of  the  purchased  land,  until  after  accept- 
ance of  the  title ;  he  thought,  however,  that  as  a  claim  to  compen- 
sation only  was  asked  to  be  reserved,  he  might  properly  make  the 
order  asked. 


Thk   great   northern  railway    company   v.        1861. 
The  MANCHESTER,  SHEFFIELD,  and  LINCOLN-      ^fL^^* 
SHIRE  RAILWAY  COMPANY  (1).  ^^^"^ 

(5  De  G.  &  Sm.  138—149 ;  S.  0.  16  Jur.  146.)  [  138  ] 

Two  directoTB  of  a  Bailway  Company  (the  plaintiffs)  met  two  directors  of 
another  Bailway  Company  (the  defendants),  and  entered  into  an  agreement 
in  writing,  signed  by  all  four  directors  on  behalf  of  their  respective  Com- 
panies, whereby  it  was  mutually  agreed  that  each  of  the  Companies  should, 
interchangeably,  use  the  railway  of  the  other  Company,  on  ceiiain  specified 
terms.  The  agreement  contained  no  words  of  succession  or  of  restriction : 
Held,  that  these  contracts  were  not  mere  licenses  determinable  at  will,  but 
conferred  rights  of  a  permanent  nature  on  the  Companies : 

Held,  also,  that  the  terms  of  the  contract  were  not  too  vague ;  but  that 
the  user  conceded  was  one  consistent  with  the  proper  enjoyment  of  the 
railway,  the  subject-matter  of  the  contract,  and  with  the  rights  of  the 
granting  party : 

Held,  also,  that  this  Court  may  grant  an  injunction  restraining  the 
defendants  from  acting  contrary  to  a  negative  agreement,  although  it  cannot 
specifically  enforce  the  performance  of  the  whole  of  the  agreement. 

The  railway  from  Great  Grimsby  to  New  Holland,  which  is 
situate  on  the  Humber,  opposite  Hall,  being  a  line  sixteen  miles 
long,  is  the  property  of  the  Manchester,  Sheffield,  and  Lincolnshire 
Bailway  Company.  In  1846,  the  East  Lincolnshire  Railway 
Company  obtained  power  to  make  and  made  a  line  between  Great 
Grimsby  and  Boston,  where  their  line  met  that  of  the  Great 
Northern  Bailway  Company  from  London  to  Boston;  and  thus 
there  was  a  continuous  line  from  London  to  Boston,  then  on  to 
Grimsby,  and  so  to  Hull. 

(1)  Followed,  Llanelly  Railway  v.  X.  dt  K  W.  Railway  (1875)  L.  B.  7  H.  L. 
650,  45  L.  J.  Ch.  639,  32  L.  T.  676. 
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Thb  Qbrat       Under  these  circumBtances,  many  questions  arose,  on  which 
Railway^Co.  became  desirable  for  the  three  Companies  to  come   to    arrang 
^-  ments  as  to  what  should  be  done  at  different  points  of  the  lines.  1 

THB  MAK"  ^ 

0HB8TEB,     arrange  all  questions  between  the  Companies,  a  meeting  was  heL 

AND  r.iN.  *    on  the  7th  of  April,  *1848,  between  two  directors  of  the  Grea 
^ii^AY*Co.  Northern  Railway    Company,    two    directors  of  the   Mancheste 

[  ♦ISO  ]  SheflSeld,  and  Lincolnshire  Railway  Company,  and  three  directoi 
of  the  East  Lincolnshire  Railway  Company,  who  arranged  the  term 
of  an  agreement,  which  was  reduced  to  writing,  and  signed  by  thee 
on  the  ISth  of  the  same  month.  Among  the  stipulations  of  th 
agreement  were  the  following  clauses:  "Lincoln  and  Sheffieli 
stations. — That  the  Great  Northern  Railway  Company  provide 
station  accommodation  for  the  Manchester,  Sheffield,  and  Lincoln 
shire  Railway  Company  at  Lincoln ;  and  the  latter  provide  station 
accommodation  for  the  former  at  Sheffield ;  the  same  to  include 
accommodation  for  booking  and  all  servants,  except  booking  clerk : 
the  terms  to  be,  the  payment  to  the  Company  furnishing  the 
accommodation  of  the  full  maximum  toll  for  two  miles,  as  allowed  by 
the  Manchester,  Sheffield,  and  Lincolnshire  Companies  Acts,  on  the 
particular  description  of  traffic  so  accommodated ;  and  this  provision 
to  continue  in  force  for  three  years  after  the  opening  of  the  line 
between  Lincoln  and  Sheffield." 

"Retford  to  Sheffield  and  Saxelby  to  Lincoln. — That,  for  the 
conveyance  of  traffic  by  the  Great  Northern  Railway  Company  on 
the  Manchester,  Sheffield,  and  Lincolnshire  Railway,  between 
Retford  and  Sheffield,  and  for  the  conveyance  of  traffic  by  the 
Manchester,  Sheffield,  and  Lincolnshire  Railway  Company  between 
Saxelby  and  Lincoln,  under  their  respective  running  clauses,  the 
Company  conveying  the  traffic  shall  pay  the  Company  owning  the 
line  66Z.  per  cent,  of  the  gross  receipts  upon  such  line,  the  same  to 
be  in  addition  to  the  station  charges  contained  in  the  previous 
clause." 

As  to  the  East  Lincolnshire  Railway,  the  following,  among  other 
resolutions,  were  come  to :  "  Grimsby  Passenger-station.  That  the 
present  through  or  passenger-station  at  Grimsby  shall  be  appro- 

[  *140  ]  priated  equally  for  the  "^passenger-traffic  of  the  two  Companies,  but 
shall  be  subject  to  the  bye-laws  and  regulations  of  the  Manchester, 
Sheffield,  and  Lincolnshire  Railway  Company  ;  and  a  committee  of 
three  from  each  board  shall  be  appointed  to  make  recommendations 
as  to  the  working  of  the  traffic,  and  arrange  all  disputes  and  differ- 
ences;  and   the   cost   and   maintenance  of  the  station,  and  the 
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working  and  other  expenses,  shall  be  borne  by  the  two  Companies    thb  Gbrat 
,1  North  KRN 

©qa^y-  Railway  Co. 

"  Access  to  Grimsby  Dock. — That  the  Manchester,  Sheffield,  and  xhb  man- 
Linoolnshire  Railway  Company  afford,  for  the  traffic  of  the  East  chestkb, 
Xjincolnshire  Railway  Company,  facilities  for  convenient  access  to  and  lin- 
the  Great  Grimsby  Dock.  iS*.Lwri  Co. 

**  Land  at  Grimsby. — That  the  triangular  piece  of  land  between 
the  two  lines  at  Grimsby  shall  become  wholly  the  property  of  the 
Manchester,  Sheffield,  and  Lincolnshire  Railway  Company;  and 
the  East  Lincolnshire  Railway  Company  shall  transfer  their  interest 
therein  and  the  powers  of  their  Act  to  the  Manchester,  Sheffield,  and 
Lincolnshire  Railway  Company,  at  cost  price. 

''That  the  Manchester,  Sheffield,  and  Lincolnshire  Railway 
Company  shall  have  the  right  of  running  with  their  engines, 
carriages,  and  trucks,  and  conveying  traffic  on  the  East  Lincoln- 
shire line,  between  Great  Grimsby  and  Louth ;  and  the  East 
Lincolnshire  Railway  Company  shall  have  the  same  right  over  the 
Manchester,  Sheffield,  and  Lincolnshire  Line  between  Great  Grimsby 
and  New  Holland,  provided  such  traffic  require  to  pass  upon  both 
lines;  and  that  the  terms  shall  be  the  payment  of  662.  per  cent. 
of  the  gross  receipts  by  the  Company  conveying  the  traffic  to  the 
Company  owning  the  line,  as  in  the  case  of  Retford  to  Sheffield,  and 
Saxelby  to  Lincoln ;  and  each  Company  shall  provide  station 
accommodation  for  the  other  at  New  Holland  and  Louth  respectively, 
on  the  same  terms  as  at  Sheffield  and  Lincoln." 

At  a  board  held  a  few  days  afterwards,  the  directors    of   the       [  hi  ] 
Manchester,  Sheffield,  and  Lincolnshire  Railway  Company  confirmed 
the  agreement;  and  their  secretary,  by  letter  dated  the  15th  of 
April,  1848,  addressed  to  the  secretary  of  the  Great  Northern 
Railway  Company,  informed  him  of  such  confirmation. 

hi  February,  1849,  the  East  Lincolnshire  Railway  Company 
leased  their  line  to  the  plaintiffs,  the  Great  Northern  Railway 
Company,  and  duly  vested  their  line  and  all  their  powers  and  rights 
therein,  and  obligations  under  the  above  agreement,  in  the  plaintiffs. 

From  April,  1848,  until  July,  1850,  the  agreement  was  acted  on 
by  aU  parties ;  the  plaintiffs  running  their  trains  and  engines,  with 
their  own  guards,  on  the  defendants'  line ;  and  the  defendants  in 
like  manner  running  their  trains  and  engines,  with  guards,  on  the 
I^aintiffs'  line;  each  Company  keeping  an  account  crediting  the 
other  for  66^  per  cent,  of  the  profits  of  the  traffic,  according  to  the 
agreement. 
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Thb  Obkat       In  consequence  of  differences  between  the  two  Companies,  the 
Northern 
BailwayCo.  defendants,   the  Manchester,  SheflSeld,  and  Lincolnshire  Railway 

The  Man.     Company,  gave,  on  the  29th  of  June,  1850,  to  the  plaintiffs  a  notice 

CHB8TEE,     in  writing  under  their  common  seal,  by  which,  after  reciting  the 

AND  Lin-     above  agreement,   the  Manchester,    Sheffield,   and    Lincolnshire 

Railway  Co.  Railway  Company,  "  so  far  as  they  lawfully  could,"  determined  the 

agreement  of  the  18th  of  April,  1848. 

In  July,  1850,  the  two  Companies  arranged  by  way  of  experimeot 
that  the  plaintiffs  should  not  run  their  own  engines  between 
Grimsby  and  New  Holland;  but  that  the  defendants'  engines 
should  take  on  the  plaintiffs'  carriages  and  trains  between  Qreat 
Grimsby  and  New  Holland.  After  a  trial  of  the  plan  for  a  few 
days,  the  plaintiffs  resumed  the  exercise  of  their  rights  under  the 
agreement  of  April,  1848. 
[  H2  ]  On  the  1st  of  August,  1850,  as  each  of  the  plaintiffs'  trains  arrived 

at  Grimsby,  they  were  stopped  by  a  block  placed  across  the  station, 
and  a  train  of  the  defendants'  was  ready  to  take  on  the  passengers,  and 
each  of  the  plaintiffs'  trains  was  kept  waiting  for  fifteen  minutes. 

The  plaintiffs  then  filed  their  bill  in  this  branch  of  the  Court, 
against  the  Manchester,  Sheffield,  and  Lincolnshire  Railway  Com- 
pany, and  Mr.  James  AUport,  their  manager,  praying  for  the 
specific  performance  of  the  agreement  of  the  ISth  of  April,  1848  ; 
and  an  injunction  to  restrain  the  defendants  from  obstructing  the 
plaintiffs  in  the  free  use  of  the  railway  between  Grimsby  and  New 
Holland,  and  the  pier  of  landing  places,  and  from  acting  contrary 
to  the  provisions  of  the  agreement. 

On  the  21st  of  August,  1850,  an  application  was  made  before  the 
Master  of  the  Bolls,  as  the  vacation  Judge,  for  an  injunction 
to  restrain  the  defendants  from  hindering  the  traffic  of  the  plaintiffs 
on  the  defendants'  line,  on  the  terms  of  the  agreement.  An  arrange- 
ment was  come  to  on  the  1st  of  September,  1850,  upon  undertakings 
given  before  the  Master  of  the  Rolls,  for  working  this  portion  of 
the  line ;  which  was  acted  on  until  the  18th  of  October,  1851,  when 
the  defendant,  Mr.  AUport,  as  the  secretary  of  the  defendants, 
wrote  to  the  secretary  of  the  plaintiffs  to  the  following  effect :  "  I 
beg  to  inform  you,  that,  on  and  after  the  first  proximo,  all  the 
traffic  between  Grimsby  and  New  Holland  will  be  worked  by  this 
Company's  engines  and  servants ;  and  that  the  traffic  to  and  from 
Hull  would  be  put  upon  the  same  footing  as  between  other  places 
on  any  two  independent  lines." 
In  consequence  of  this  notice,  a  supplemental  bill  was  filed  by  the 
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plaintiffs  on  the  25th  of  November,  1861,  by  vhich  it  was  prayed   Thk  Obkat 
that    the   defendants,  the    Company,  their  officers  and  servants,  railway  Co. 
inclading  the  defendant  James  Allport,  might  be  restrained  from     ^hk  Man- 
stopping    the  trains  of  the  *plaintiffs  in  running  over  the  line     ohbbter, 
between  New  Holland  and  Grimsby,  and  making  such  alteration  of     Ain>  Lin-  ' 
the  working  of  traffic  over  the  defendants'  line  from  New  Holland  rai^ayOo. 
to  Grimsby,  as  was  threatened  in  the  letter  of  the  defendant  Allport,       [  •143  ] 
or  from  acting  contrary  to  the  agreement  of  the  7th  of  April,  1848. 
This  was  a  motion  on  behalf  of  the  plaintiffs  for  an  injanction  to 
restrain  the  defendants,  the  Manchester,  Sheffield,  and  Lincolnshire 
Bailway  Company,  their  officers,  servants,  and  workmen,  inclading 
James  AUporfc,  from  obstracting  or  preventing  the  plaintiffs,  the 
Great  Northern  Railway  Company,  from  running  their  engines  and 
carriages  over  so  much  of  the  line  of  railway  of  the  Manchester, 
Sheffield,  and  Lincolnshire  Railway  Company,  as  was  constructed 
been  Great  Grimsby  and  New  Holland  Pier,  both  in  the  county  of 
Lincoln,  and  from  using  the  same  in  such  manner  as  was  necessary 
for  the  safe  and  speedy  conveyance  of  passengers  and  goods  on  and 
along  the  same  railway ;  and  from  using  the  Great  Grimsby  and  New 
Holland  stations,  and  the  piers,  wharves,  landing-places,  and  basins 
leading  to  or  from  the  Great  Grimsby  Dock  and  New  Holland  Ferry, 
and  all  such  other  conveniences  as  the  said  plaintiffs  had  been 
accustomed  to  use  since  an  arrangement  made  before  the  late  Master 
of  the  Rolls,  set  forth  in  the  supplemental  bill  filed  in  the  suit ;  and 
to  restrain  the  defendants  from  demanding  toll  from  any  passengers 
having  paid  their  fares  to  the  said  plaintiffs,  and  travelling  by  the  said 
plaintiffs'  trains,  and  producing  the  ticket  of  such  payment,  and  from 
making  such  alteration  in  the  booking  of  passengers,  or  in  the  working 
of  traffic  over  the  Manchester,  Sheffield,  and  Lincolnshire  Railway 
from  New  Holland  to  Great  Grimsby,  as  was  threatened  in  a  letter 
of  the  defendant  Mr.  James  Allport,  set  forth  in  the  supplemental 
bill ;  and  from  delaying  *or  obstructing  passengers  to  and  from  the      [  *H4  ] 
Great  Northern  Railway  trains  from  passing  with  their  luggage  to, 
in,  out  of,  and  from  the  steam-boats  of  the  said  defendants  plying 
between  New  Holland  and  Hull,  or  from  acting  contrary  to  an 
agreement  of  the  7th  of  April,  1848. 

Mr.  Wigram,  Mr.  Malins,  and  Mr.  Denison,  in  support  of  the 
motion : 
The  agreement  of  the  7th  of  April,  1848,  was  effectual,  and  was 
within  the  provisions  of  the  Railways  Clauses  Consolidation  Act, 
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[  *Uo  ] 


1845,  which  enacts,  by  the  92nd  section,  that  railways  sliall  be 
freely  used  by  all  Companies  and  persons,  on  the  payment  of  tolls ; 
and   by  the  87th   section  of  which   any    Railway    Company    is 
empowered  to  enter  into  any  contract  with  any  other    Railway 
Company  for  the  passage  of  engines  over  their  line,  sabject  to  such 
conditions  as  shall  be  agreed  apon.    It  was  quite  competent  for  the 
two  directors  to  bind  the  Company,  as  has  been  done  in  this  case  ;  for 
the  8  Vict.  c.  16,  by  sects.  95,  96, 97,  and  particularly  by  the  second 
clause  of  the  97th  section,  expressly  authorises  a  committee,  such 
as  that  which  acted  on  the  present  occasion,  to  bind  the  Company. 
Here  two  of  the  directors  signed  the  resolution  of  the  7th  of  April  ; 
and  the  letter  of  the  secretary  of  the  Company,  of  the  15th  of  April, 
1848,  states,  that  the  agreement  had  been  confirmed  and  assented 
to  by  the  body  of  directors. 

The  agreement  between  the  Companies  was  a  perpetual  one,  and 
the  defendants  have  no  power  to  cancel  it  at  any  time.     The  pro- 
visions between  the  Companies  were  absolute,  particularly  as  to  the 
Witham  land  and  the  Lincoln  land ;  and  they  indicate,  that  the 
concession  which  each  Company  agreed  to  make  to  the  other  was 
one  which  could  not  be  revoked.      The  article  concerning    the 
Lincoln  and  Sheffield  stations,  which  stipulated  that  that  provision 
^should  continue  in  force  for  three  years  after  the  line  between 
Lincoln  and  Sheffield  should  be  opened,  showed  that  all  the  other 
clauses  which  existed  were  to  be  perpetual ;  and,  lastly,  nothing 
which  the  Company  had  done,  had  waived  its  right  to  have  the 
full  benefit  of  the  contract. 

Mr.  Bacon  and  Mr.  Osborne  for  the  defendants : 

The  Court  ought  not  to  grant  any  injunction.  It  is  not  denied 
that  the  Railways  Clauses  Consolidation  Act,  1845,  gave  a  right  to 
the  public  to  pass  over  railways.  It  is  not  that  right  which  these 
plaintiffs  seek  to  enforce  in  the  present  suit.  The  rights  now 
attempted  to  be  enforced  are  special  privileges,  which  can  be  sup- 
ported only  under  the  alleged  agreement.  Now,  the  terms  of  the 
agreement  are  too  vague  to  admit  of  being  specifically  enforced ;  and 
if  there  can  be  no  specific  performance  enforced  by  this  Court,  it 
will  not  grant  an  injunction,  which  is  a  process  incidental  and 
ancillary  only  to  the  principal  relief.     *     *     * 

They  cited  Clinan  v.  Cooke  (i),  and  Lindsay  v.  Lynch  (a), 

Mr.  Wigram,  in  reply. 
(1)  9  £.  E.  3  (1  Sch.  &  Lef.  22).  (2)  9  E.  B.  54  (2  Sck  &  Lef.  1). 
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ThB  YlCE-GHAKCELIiOR  :  Thb  Orkat 

NoBTHERlf 

The  qaestion  on  this  motion  depends  upon  the  construction  of  Railway  Go. 
the  agreement  of  April,  1848 ;  and  there  are  two  alternative  con-     the  Man- 
stmctions  contended  for — one,  that  the  last  article  in  it  is  merely  a    s^ewibS) 
licence  to  use  the  line  interchangeably,  determinable  at  the  will  of     ^^^  ^^' 
either  party ;  and  the  other,  that  it  is  a  contract  binding  upon  both  Railwat  Co. 
parties  for  ever,  and  not  to  be  varied  against  either  without  con-       C  ^^^  ] 
sent.    Now,  I  am  of  opinion,  that  the  latter  is  the  true  construction 
of  these  articles  of  agreement. 

I  should  not  wish  to  lay  too  much  stress  upon  a  mere  question  of 
words;  but  the  words  are,  that  the  Manchester,  Sheffield,  and 
Lincolnshire  Railway  Company  shall  have  the  right  of  running 
with  their  engines,  and  so  forth,  upon  the  East  Lincolnshire  line, 
and  the  East  Lincolnshire  Railway  Company  shall  have  the  same 
right  over  the  Manchester,  Sheffield,  and  Lincolnshire  Railway. 
These  are  not  the  words  that  would  be  used  to  express  a  mere 
licence,  or  mere  permission  to  use  the  line,  determinable  at  pleasure. 
If  for  valuable  consideration  a  party  says,  that  another  shall  have 
the  right  of  using  a  thing,  a  right  in  the  nature  of  an  easement,  I 
think  that  primd  facie  the  inference  to  be  drawn  from  that  language 
would  be,  that  it  was  not  a  mere  license  determinable  at  the  will  of 
the  party  who  had  granted  it.    Moreover,  upon  the  construction  of 
this  agreement,  it  is  not  immaterial  to  observe,  that  the  body  to 
whom  the  right  is  given,  is  a  body  corporate.     At  law,  a  deed  of 
grant  to  this  Company,  without  using  any  words  of  succession  'Ho 
their  successors"  or  any  thing  of  that  kind — a  grant  to  them  of 
a  right  of  running  with  their  engines,  carriages,  and  trucks,  and  of 
conveying  traffic  upon  the  other  line,  as  I  conceive,  (if  it  were  a 
thing  capable  of  being  granted  as  an  incorporeal  hereditament) — 
would  give  a  fee  simple,  without  naming  successors  *in  any  way.       [  'i^^  ] 
If  the  language  of  this  agreement  had  been  that  ''they  and  their 
successors"  should  have  the  right  of  running  on  the  other  line, 
there  could  have  been  no  doubt  about  it ;  and  the  word  "successors" 
is  not  a  word  which  is  material,  when  you  are  dealing  with  rights 
to  be  conferred  on  or  grants  to  be  made  to  a  body  corporate.     A 
Company  means  a  body  which  is  to  endure  for  ever,  for  anything 
that  appears  to  the  contrary ;  therefore  it  is  very  different  from 
what  it  might  have  been,  if  this  contract  had  been  with  an  individual, 
not  using  the  words  that  "he,  his  heirs,  and  assigns,"  should  have 
the  right  for  ever.     It  is  a  contract,  that  a  Company  (that  is,  a  body 
that  endures  for  ever)  shall  have  a  certain  right  of  this  description. 
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Thb  Grbat       Then,  if  we  look  at  the  sabstance  of  the  agreement,  there   is  a 
railway^Co.  great  number  of  the  terms  of  the  agreement  which  are  obviously 
Thb^man-     permanent  terms ;  and  it  is  clear,  that  the  agreement,  as  to  many 
CHBSTBR,     of  the  stipulations  in  it,  leaves  the  two  Companies  permanently  in 
AifD  Lin-     a  dinerent  position  to  what  they  were  m  before.    One  Company 
eTilway'co.  agrees   with  the  other  that  land  is  to  be  given  up.     The   !Ea&t 
Lincolnshire  Railway  Company  agrees  with  the  defendants  that 
land  is  to  be  given  up  permanently  to  them  upon  certain  terms ; 
and,  on  the  other  side,  the  defendants  enter  into  stipulations  with 
the  East  Lincolnshire  Railway  Company,  one  of  which  is,  that  they 
shall  have  facilities  for  convenient  access  to  the  Grimsby  Docks ; 
and  there  is  also  the  stipulation  in  question,  that  they  shall  have 
the  right  of  running  over  the  other  line.    Now,  where  you  have  an 
agreement  of  this  kind,  in  which  both  the  Companies  put  themselves 
for  value  permanently  in  a  different  situation,  it  does  appear  to  me 
it  would  be  a  very  forced  and  unsound  construction  of  the  agreement 
to  hold,  that  where  there  are  permanent  terms  in  it,  putting  the 
two  Companies  for  ever  in  a  different  position  to  each  other,  you 
should  construe  other  clauses,  which  confer  rights  of  great  valae 
[  •148  ]      upon  the  different  ^Companies,  as  creating  rights  which  are  only  to 
continue  during  the  will  of  either  party. 

Then  a  good  deal  was  said  with  respect  to  a  clause  in  the  agree- 
ment that  a  particular  arrangement  should  subsist  or  remain  in 
force  for  a  period  of  three  years.  The  plaintiffs  said,  the  meaning 
of  that  was,  that,  had  the  clause  not  been  there,  it  would  have 
meant  that  it  was  to  remain  for  ever ;  and  the  defendants  said,  that, 
if  it  had  not  been  there,  it  would  have  been  revocable  at  will.  That 
is  really  just  the  same  question.  It  is  an  ambiguous  clause,  and  it 
seems  to  me  to  throw  no  light  upon  the  question  that  we  are  now 
discussing. 

Then  it  was  suggested,  that  this  was  an  agreement  which  could 
not  be  specifically  performed,  and  therefore  that  there  could  be  no 
injunction  granted.  Now,  it  does  not  appear  to  me  that  this  is  a 
question  of  specific  performance  at  all.  The  defendants  assert,  that 
there  is  no  agreement  binding  upon  them  ;  and  they  assert  a  right 
of  acting  as  if  there  were  no  agreement.  The  question  between  the 
parties  here  is,  not  as  to  the  mode  of  enjoying  the  agreement, 
supposing  the  agreement  exists ;  but  it  is,  whether  the  agreement 
is  or  is  not  valid,  or  does  or  does  not  exist  at  all.  There  was  a  case 
Dietrichaen  v.  Cdbbum  (i),  which  seems  to  be  very  much  in  point 
(1)  7S  E.  fi.  17  (2  Ph.  62). 
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upon  this   qaestion.    Lord   Cottenham  said  in  that   case,  ''  The    Thi  Qbbat 
jarisdiction  of  the  Court  to  restrain  by  injunction  an  act,  which  the  eailwat^o. 

defendant  is  by  contract  bound  to  abstain  from,  is  not  confined  to     _    v- 

The  Man- 
cases  in  which  there  are  either  no  executory  terms  in  the  contract,      ohbstsr, 

or  none  which  a  court  of  equity  has  not  the  means  of  enforcing."      andLin^' 

It  was  asserted  there,  that,  because  this  Court  could  not  specifically  g^^jL^f  ™o 

perform  the  whole  of  the  agreement  between  the  parties  in  all  its 

terms,  therefore  it  would  not  interfere  to  restrain  one  of  the  parties 

from  acting  contrary  to  the  agreement ;  and  his  Lordship  said,  that 

a  question^  of  this  kind  had  nothing  to  do  with  the  question  of  specific       [  *H9  ] 

performance. 

Now,  I  cannot  think  that  this  agreement  has  ever  been  waived. 
I  find  there  have  been  dissensions  between  the  Companies  for  a 
long  period.  A  notice  was  given  in  the  summer  of  1850  to  put  an 
end  to  the  agreement ;  but  I  find,  that,  as  regards  the  plaintiffs,  the 
contest  always  has  been,  not  whether  the  agreement  was  at  an  end, 
but  as  to  the  mode  in  which  the  plaintiffs  should  enjoy  the  agree- 
ment. And  as  to  Mr.  Oibome's  argument,  that  it  is  too  vague  in 
its  terms  to  be  enforced  in  any  way,  I  do  not  think  that  that  argu- 
ment can  be  relied  upon  in  support  of  the  proposition  that  there  is 
no  agreement  at  all.  The  agreement  is  for  the  conveyance  of 
traffic, — that  the  Company  shall  have  the  right  of  running  with 
their  engines,  carriages,  and  trucks,  and  carrying  traffic,  upon  the 
other  line  between  certain  points.  Where  you  have  these  words  in 
a  grant,  where  you  have  a  grant  of  a  right  of  that  kind,  it  is,  I 
think,  impossible  to  contend,  that  the  grant  would  have  been  void 
in  its  terms  for  uncertainty.  It  means  a  reasonable  use — a  use 
consistent  with  the  proper  enjoyment  of  the  subject-matter,  and 
with  the  rights  of  the  granting  party.  I  think  it  is  impossible  to 
contend,  that  there  is  any  such  vaugeness  about  it  as  entitles  the 
defendant  to  say  it  is  too  vague  a  contract  for  this  Court  to  enforce ; 
and  therefore  it  appears  to  me  that  the  defendants,  asserting,  here, 
as  they  do,  a  right  to  put  an  end  to  that  agreement  altogether,  and 
asserting  that  their  arrangement  with  the  plaintiffs  depends  upon 
the  law  as  it  would  be  independent  of  the  agreement,  assert  a  right 
not  consistent  with  what  I  consider  to  be  the  law  of  the  case  ;  and 
therefore  I  think  the  plaintiffs  are  entitled  to  an  injunction.  Then 
the  question  is,  what  injunction?  It  must  be  an  injunction 
according  to  the  first  part  of  the  notice  of  motion,  following  the 
precise  terms  of  the  agreement,  or  from  otherwise  acting  in  any 
manner  inconsiBtent  with  the  agreement. 


48 


1861.    CH.    6  DE  G.  &  SM,  166—178. 


Fb-a. 


1861. 
Dec,  28. 

Pabkeb, 
V.-C. 

[166] 


BRIGG8  V.  EARL  of  OXFORD. 

(5  De  G.  &  Sm.  156—173 ;  S.  C.  16  Jur.  53.) 

[Affirmed  on  appeal,  as  reported  in  1  D.  M.  <&  G.  868 ;   S.  C. 
21  L.  J.  Ch.  829;  16  Jur.  658.] 


1862. 
Jan»  12. 

Pabkeb, 
V.-C. 

[174] 


The  duke  of  MARLBOROUGH  v.  ST.  JOHN(l). 

(6  De  a.  &  Sm.  174—181 ;  S.  C.  21  L.  J.  Ch.  381 ;  16  Jur.  310.) 

A  rector,  duiing  four  years,  cut  down  a  large  number  of  timber  trees, 
more  than  sufficient  to  be  applied  for  the  purposes  of  the  repairs  of  the 
rectory  buildings;  and,  in  1851,  vheQ  no  timber  was  necessary  for  the 
repairs,  he  cut  down  other  timber  trees.  Of  these  trees,  part  were  applied 
for  the  repairs ;  others  were  sold  to  a  carpenter,  who  employed  other  timber 
more  suitable  for  repairs.  Other  parts  were  sold  at  auction,  in  lots ;  aad 
some  few  trees  were  not  accounted  for :  but  the  rector  had  expended  on  the 
rectory  buildings  and  on  farm  improvements,  beyond  the  produce  of  the 
sales  of  timber,  the  sum  of  150/.,  besides  a  considerable  outlay  in  under 
draining.  On  a  bill  filed  by  the  patron  against  the  rector  the  ComT 
granted  an  injunction,  restraining  the  rector  from  felling  timber  on  the 
rectory  lands,  save  only  for  necessary  repairs. 

Sembley  that,  if  the  timber  had  been  cut,  and  sold  merely  for  the  purpose 
of  providing  other  timber  more  suitable  for  repairs,  the  Court  would  not 
have  interfered  by  injunction. 

At  common  law  prior  to  the  restraining  statutes  of  Elizabeth,  the  parson, 
with  the  consent  of  the  patron  and  Ordinary,  might  cut  timber  and  open 
mines,  and  this  Court  would  have  no  difficulty,  on  a  proper  application,  in 
directing  timber  to  be  cut,  and  the  purchase-money  to  be  applied  for  the 
benefit  of  the  living  (2). 

There  is  no  principle  of  law  on  which  a  rector  can  obtain  more  extensive 
privileges  as  to  waste  than  an  ordinary  tenant  for  life. 

The  plaintiff  was  seised  of  the  advowson  of  the  parish  church  of 
Bladon-cum-Woodstock,  in  Oxfordshire.  The  defendant  was  the 
rector  of  the  parish,  and  had  been  presented  to  the  living  by  the 
plaintiff  in  the  year  1847. 

The  glebe  lands  belonging  to  the  rectory  consisted  of  a  farm  of 
170  acres  of  arable  and  pasture  land,  with  the  rectory  house  and 
certain  buildings  thereon.  The  timber  on  the  glebe  was  of 
considerable  value.  The  defendant  cut  timber  on  the  glebe  farms 
in  1848 ;  and  on  the  receipt  of  a  notice  from  the  plaintiff's  agent 
not  to  fell  such  timber,  he  represented  that  he  was  cutting  the 
timber  merely  for  the  purpose  of  the    repairs   of   the   rectory 


(1)  Ross  V.  Adcock  (1868)  L.  R  3 
C.  P.  669,  37  L.  J.  C.  P.  655,  19  L.  T. 
202. 

(2)  But  the  consent  of  the  Eccle- 
siastical Commissioners  and  of  the 
patron  is  necessary  to  a  lea^e  b^  a|i 


incumbent  of  mines  under  5  &  6  Vict. 
c.  108,  ss.  6  and  20 ;  and  see  21  &  22 
Vict,  c  57,  B.  1,  and  Ecclesifutical  Com- 
missioners  v.  Wodehouse  [1895]  1  Cb. 
552.  64  L.  J.  Ch.  329,  72  L.  T.  257,- 
Q,  A»  S. 


V. 

St.  John. 
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buildings.  The  defendant,  in  1849  and  the  spring  of  1860,  ThbDukb 
cut  down  23  elm  trees,  and  four  oaks,  and  two  ash  trees,  all  bobod^ 
flourishing  timber;  and  in  reply  to  inquiries  why  he  cut  the 
timber,  he  stated  that  he  was  cutting  the  timber  for  the  necessary 
repairs  of  the  farm  buildings ;  and  he  received  a  notice  from  the 
plaintifif 's  solicitor  not  to  cut  any  more  timber  without  the  previous 
assignment  by  the  plaintiff. 

In  November,  1851,  the  defendant  cut  down  a  flourishing  elm 
tree  of  large  size  and  great  value,  not  necessary  for  the  repairs  of 
the  rectory  buildings,  and  without  the  plaintiff's  consent;  and 
npon  inquiries  then  instituted,  the  plaintiff  ascertained  that  the 
defendant  had  cut  another  elm  tree  and  four  ash  trees,  all  in  a 
flourishing  condition. 

The  plaintiff  thereupon  filed  his  bill,  setting  forth  the  above  facts, 
and  charging  that  the  defendant  intended  to  *cut  down  and  to  sell  [  •its  ] 
more  timber ;  and  prayed  that  the  defendant  might  be  restrained 
by  injunction  from  cutting  or  felling  any  timber  or  other  trees 
growing  on  the  glebe  lands  or  other  lands  of  or  belonging  to  the 
rectory,  save  only  such  trees  as  might  be  required  for  the  repairs 
necessary  to  be  done  upon  the  buildings  or  lands  of  the  rectory, 
and  as  might  be  assigned  for  that  purpose,  either  by  the  agents  of 
the  plaintiff  or  in  such  other  manner  as  the  Court  should  direct ; 
and  also  from  mutilating  or  injuriously  lopping  any  of  the  trees 
growing  upon  the  rectory  lands;  and  from  selling  any  of  the 
timber  which  had  been  theretofore  cut  upon  the  lands  ;  and  from 
applying  any  part  of  such  timber  otherwise  than  in  the  repairs  of 
the  rectory  buildings  aforesaid ;  and  from  committing  any  other 
act  of  waste  upon  or  to  the  said  rectory ;  and  for  an  account  of  the 
monies  received  by  the  defendant  by  means  of  any  such  act  of 
waste.  The  case  now  came  on  upon  a  motion  for  an  injunction  to 
restrain  the  defendant  in  the  terms  of  the  prayer  of  the  bill. 

The  affidavits  in  support  of  the  motion  set  out  the  facts  above 
stated,  and  that  the  trees  cut  down  in  1848, 1849,  1850,  and  1851, 
were  120  in  number,  being  by  very  many  more  than  sufficient  for 
all  the  repairs  of  the  rectory  buildings ;  and  that,  in  November, 
1851,  no  timber  for  repairs  of  the  buildings  was  necessary ;  that 
some  of  the  timber  felled  was  removed  off  the  glebe  lands,  and  sold 
to  the  carpenter,  who  employed  other  timber  more  suitable  for  the 
repairs ;  and  that  other  parts  of  the  timber  were  sold  by  auction  in 
Aogost,  1850,  as  the  property  of  a  carpenter  in  the  parish, 
according  to  a  catalogue,  in  42  lots. 

mjL — ^voL.  xo.  4 
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Thx  Duke        By  the  affidavits  on  behalf  of  the  defendant,  the  felling  of   the 

BOBouou     timber  and  its  sale  were  admitted ;  but  it  was  proved  that   the 

8r  JoHir      baildings  and  glebe  farm  were  in  a  bad  state  as  to  repairs  and 

cultivation ;    that    the    defendant   had    thoroughly    repaired     the 

buildings,  and  k&proved  the  cultivation  of  the  farm  by  under- 

![  *176  ]      drainiog ;  that,  as  to  pfttt  of  the  *timber  felled,  it  being  in  a  state 

•unsuitable  for  the  necessary  repairs,  it  was  exchanged  with    the 

'carpenter  for  timber  proper  for  the  purpose ;  that  the  total  produce 

<o{  the  saAe  of  the  timber  and  bark  was  62L  ;  that  thet^atpeiiter  wiio 

Bold  t^  tittiber  received  the  62{»,  and  that  his  charges  for  repairs 

exceeded  the  621,  by  a  sum  of  261.  16$.  Id.,  which  the  defendant 

had  paid  to  him.    And  the  defendant  deposed,  that  he  had  expended 

on  the  rectory  buildings  and  in  farm  improvements,  beyond  the 

produce  of  the  sales  of  the  timber,  the  sum  of  150Z.  at  least,  besides 

a  very  considerable  outlay  in  under-draining  the  lands. 

It  was  alleged  in  the  affidavits  for  the  defendant,  that  the  trees 
remaining  growing  on  the  rectory  lands  were  numerous,  and  amply 
sufficient  for  future  repairs.  But  this  was  denied  on  the  part  of 
the  plaintiff. 

Mr.  Bacon  and  Mr.  Caima  in  support  of  the  motion  : 

Upon  this  case,  as  it  stands  admitted  by  the  affidavits,  it  appears 
that  the  defendant,  who  is  only  tenant  for  life,  has  cut  and  sold 
timber  from  off  the  glebe ;  and  this  is  waste  by  the  vendition,  even 
if  he  repurchased  the  same  timber,  and  used  it  in  the  repairs,  or  if 
he  expended  the  proceeds  in  the  repairs  (i).  Now,  the  patron  is  the 
proper  person  to  apply  to  this  Court  to  restrain  such  waste :  Knight 
Y.Mo8ely(2).     •     •     ♦ 

[  177  ]  Mr.  Willcock  and  Mr,  Bird  for  the  defendant : 

The  plaintiff  proceeds  on  the  assumption  that  the  rector  is  but  a 
tenant  for  life ;  he  is,  however,  in  fact  the  tenant  in  fee  simple, 
although  his  estate  may  be  qualified,  and  under  restrictions,  in 
right  of  the  church:  Knight  v.  Mosely  (2).  That  case  establishes 
the  right  of  the  patron  to  come  into  this  Court  against  the  rector 
for  an  account ;  but  it  expressly  decides,  that  if  he  asks  by  his  bill 
to  stay  waste,  the  bill  will  be  too  general ;  it  follows,  therefore,  that 
an  injunction  cannot  be  obtained  by  the  patron  to  stay  waste  by  the 
rector.     Wither  v.  The  Dean  of  Winchester  (s),  clearly  shows  that 

(1)  Ck>.  Litt.  53  b.  (8)  17  B.  B.  107  (3  Mer.  421). 

(2)  Amb.  176. 
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the  right  of  ecelesiastical  persons,  with  regard  to  the  timber  on  the 
estate,  enables  them  to  sell  it,  provided  they  apply  the  proceeds  for 
the  maintenance  and  upholding  of  the  charch :  Herring  v.  I'he 
Dean  of  St  PauVs  (i).  It  is  true,  that  the  defendant  has  cut  and 
sold  some  of  the  timber  from  off  the  glebe  ;  but  he  has  applied  the 
proceeds  and  a  much  larger  amount  *in  improving  the  rectory 
buildings  and  the  glebe.  It  is  clear,  the  patron  has  no  title  to  the 
timber  on  the  estate  of  the  rectory,  and  that  no  person  except  the 
rector  has  any  estate  therein ;  if,  therefore,  the  rector  has  not  the 
power  to  cut  the  timber,  no  one  has,  and  it  must  go  to  decay ;  and 
so  if  the  rector  has  not  the  power  to  open  mines,  no  one  has,  and 
the  mines  must  remain  for  ever  unopened.  These  are  consequences 
which  test  the  present  question. 

Mr.  Bacon,  in  reply. 


Thb  Dukk 
ofMakl- 

BOBOUOH 

.St.  Johm. 


[  •178  ] 


Thb  Yicb-Ghanobllob  :  Jan.  26. 

This  is  an  application  by  the  plaintiff,  who  is  the  patron  of  the 
rectory  of  Bladon-cum-Woodstock,  seeking  to  restrain  the  defendant, 
who  is  the  rector,  from  cutting  timber  on  the  glebe  lands.  The 
defendant,  on  several  occasions,  has  cut  down  and  has  sold  timber 
growing  on  the  glebe ;  but  he  says,  that  the  money  expended  by 
him  on  necessary  repairs  of  the  rectory  buildings  exceeds  the 
produce  of  timber  sold ;  and  it  is  insisted  on  his  behalf,  that  he  was 
entitled  to  sell  timber  to  defray  the  expenses  of  such  repairs ;  and 
authorities  have  been  cited  in  support  of  this  proposition. 

An  ordinary  tenant  for  life  may  take  timber  for  repairs,  but  if  he 
sells  timber,  it  is  waste.  Lord  Coke  says  (2),  ''  The  tenant  cutteth 
downe  trees  for  reparations,  and  selleth  them,  and  after  buyeth 
them  againe,  and  employs  them  about  necessary  reparations,  yet  it 
is  waste  by  the  vendition.*'  He  certainly  cannot  sell  timber  to 
defray  the  general  expenses  of  repairs.  It  is  not  of  course  disputed, 
that  a  rector  is  under  restrictions  as  to  waste ;  and  I  know  of  no 
principle  of  law,  on  which  he  can  claim  more  extensive  privileges 
as  to  committing  waste  than  an  ordinary  tenant  for  life.  We  find 
in  Littleton,  s.  644,  "The  *parson,  or  vicar,  that  is  seised  &c.,  as  C  ^^^^  1 
in  right  of  his  church,  hath  no  right  of  the  fee  simple  in  the  tene- 
ments, but  the  right  of  the  fee  simple  abideth  in  another  person." 
Lord  Coke  in  his  commentary  on  this  section,  noticing  that  the 


(1)19 


B.   B.    259  (3  Bwanst.  402,  (2)  Go.  Litt.  63  b. 
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Tbb  Dukb  rector  has  some  rights  that  do  not  belong  to  a  tenant  for  life,  says, 
BORODOH  *'  Upon  consideration  of  all  our  bookes,  I  observe  this  diversitie  : 
8t  Johk  ^^^^  ^  parson  or  vicar,  for  the  benefit  of  the  church  and  of  his 
successor,  is  in  some  cases  esteemed  in  law  to  have  a  fee  simple 
qualified ;  but,  to  doe  any  thing  to  the  prejudice  of  his  successor,  in 
many  cases,  the  law  adjudgeth  him  to  have  in  effect  but  an  estate 
for  life.'*  There  are  authorities  to  show,  that  a  prohibition  of 
waste,  which  was  the  ancient  remedy  against  tenants  for  life,  lay, 
if  it  does  not  still  lie,  at  the  suit  of  the  patron  against  a  rector,  to 
prevent  waste  in  the  glebe :  Com.  Dig.  "  Wast,"  (A.) ;  22  Vin.  Abr. 
"Waste,"  (A.). 

It  has  been  objected,  that  the  powers  of  a  rector  or  vicar  cannot 
be  thus  limited ;  because,  if  they  are,  the  timber,  beyond  what  is 
wanted  for  repairs,  may  go  to  decay,  and  mines  may  remain  for 
ever  unopened ;  but  it  is  to  be  observed,  that,  at  common  law,  the 
parson,  with  consent  of  the  patron  and  Ordinary,  had  unlimited 
power  of  alienation,  and  might  no  doubt  dispose  of  timber  and  open 
mines,  the  patron  and  Ordinary  taking  care  of  the  interests  of  the 
church ;  and  at  this  day,  this  Court  would  have  no  difficulty,  on  a 
proper  application,  in  directing  the  timber  to  be  cut,  and  the 
produce  applied  for  the  benefit  of  the  living. 

In  support  of  the  defendant's  view  of  his  rights,  the  cases  of 
Knight  v.  Mosely  (i),  before  Lord  Hardwicke,  and  Wither  v.  The 
Dean  and  Chapter  of  Winchester  (a),  were  relied  on :  in  the  latter 
of  these  cases,  the  extent  to  which  the  Dean  and  Chapter  of 
Winchester  were  entitled  to  cut  timber  for  repairs  came  into 
question.  A  Dean  and  Chapter  have  an  estate  in  fee  simple,  and  at 
[  *180  ]  common  law  they  had  an  ^unlimited  power  of  alienation ;  and  on 
whatever  grounds  the  restrictions  under  which  they  lie  as  to  waste 
may  depend,  their  privileges  in  this  respect  certainly  cannot  be 
less  than  those  of  a  rector.  In  the  case  before  Lord  Eldon,  the 
Dean  and  Chapter  of  Winchester  stated,  that  timber  was  wanted 
for  the  repairs  of  the  cathedral,  to  so  considerable  an  amount,  that 
the  whole  of  the  timber  then  growing  on  the  premises  in  question 
would  be  insufficient  for  the  purpose  of  supplying  them.  The 
Dean  and  Chapter,  therefore,  as  Lord  Eldon  observes,  had  an 
undoubted  right  to  cut  the  timber,  as  it  was  all  wanted  for  repairs ; 
and  the  question  to  which  he  adverts  as  a  point  of  some  controversy 
is,  whether  an  ecclesiastical  body,  having  cattimber  for  repairs,  is 
bound  specifically  to  apply  such  timber  towards  the  actual  repairs 

(1)  Amb.  176.  (2)  17  B.  R  107  (3  Mer.  421) 
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for  whieh  it  was  wanted;  and  he  intimates  his  opinion,  that  an     ThkDukb 
ecclesiastical  body  is  not  compelled  to  apply  the  identical  timber  by      bobouoh 
removing  it  from  a  distant  part  of  the  country.     The  right  of  an      g^  J^,,^ 
ecclesiastical  person  to  sell  timber,  and  apply  the  prodace  in 
repairs  generally,  without  regard  to  the  quantity  of  timber  wanted 
for  the  repairs,  was  not  in  question  in  that  case ;   and  I  do  not 
understand  Lord  Eldon  as  expressing  any  opinion  upon  it.    With 
reference  to  the  question  before  him,  he  adverts  to  what  Lord 
Habdwickb  is  reported  to  have  said  in  the  case  in  Ambler,  with  an 
intimation  of  some  doubt  as  to  whether  his  words  are  rightly  reported. 

In  that  case.  Lord  Habdwickb  is  reported  to  have  said, ''  Parsons 
may  fell  timber  or  dig  stone  to  repair ;  and  they  have  been  indulged 
in  selling  such  timber  or  stone,  where  the  money  has  been  applied 
in  repairs."  It  appears  from  Mr.  Blunt's  edition,  that  the  latter 
part  of  this  passage  is  not  contained  in  Mr.  Hargreave's  note  of  the 
judgment.  The  passage  is  ambiguous,  and  may  mean  no  more 
than  that  parsons  have  been  indulged  to  the  extent  contended  for 
by  the  Dean  and  Chapter  in  the  case  before  Lord  Eldon.  But 
however  this  may  be,  the  report  in  Ambler  is  too  imperfect,  *and  [  *181  ] 
too  doubtful,  to  give  the  weight  of  Lord  Habdwickb's  authority  to 
the  proposition,  that  a  rector  or  vicar  may  cut  and  sell  timber 
to  any  extent,  in  order  to  provide  a  fund  for  general  repairs.  A 
few  years  before,  Lord  Habdwickb,  in  the  case  of  Strachy  v. 
Francis  (i),  treated  a  rector  as  entitled  to  precisely  the  same 
privileges,  as  to  timber,  as  an  ordinary  tenant  for  life. 

The  greater  part  of  the  timber  cut  by  the  defendant  was  cut  in 
the  years  1849, 1850,  and  1851.  Part  of  this  was  sold,  and  of  part 
no  account  is  given  by  the  defendant.  Shortly  before  the  filing  of 
the  bill,  some  trees  were  cut,  which  are  now  lying  on  the  glebe 
lands ;  and  there  is  some  dispute  as  to  whether  they  were  cut  by 
the  defendant's  authority.  Considering  the  admitted  fact,  that 
timber  on  the  former  occasion  was  cut  by  the  defendant  under 
circumstances  which  I  think  amount  to  waste,  and  the  claim  of 
right  made  by  the  defendant,  I  am  of  opinion  that  the  plaintiff  is 
entitled  to-  the  injunction  sought  by  him.  If  the  defendant  had 
cut  and  sold  timber  merely  for  the  purpose  of  providing  other 
timber  more  suitable  for  repairs,  the  Court  would  not  have 
interfered  upon  this  motion. 

(1)  2  Atk.   217.     As  to  waste  by      Bishop  of  Durham,  1  Bos.  &  P.  105. 
eodesiaatical  oorporations,  see  Tucker* $     See  17  E.  R  108. 
case,   Moore,  917;    and   Jefferson   v. 
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Thx  Duke 
OF  Marl- 
borough 

•. 
8t.  John. 


The  order  will  be,  to  restrain  the  defendant  from  cutting  or  felling, 
or  causing  to  be  cut  or  felled,  any  timber  or  other  trees  growin<;  on 
the  glebe  lands,  or  on  other  the  lands  belonging  to  the  rectorjr, 
except  such  trees  as  may  be  required  for  the  repairs  necessary  to 
be  done  upon  the  buildings  or  lands  of  the  rectory,  and  from 
selling  or  disposing  of  any  of  the  timber  or  other  trees  which  have 
been  heretofore  cut  upon  the  lands,  and  now  remaining  unsold. 


1862. 
Jan.  16. 
Feb.  9. 

Pabkbr, 
V..C. 

[191] 


TAYLOR  V.   FROBISHER(l). 

(5  De  G.  &  Sm.  191—201 ;  S.  C.  21  L.  J.  Ch.  605;  16  Jur.  283.) 

A  testatrix,  by  her  will,  devised  her  estates  to  a  son,  charged  with  I.OOOf. 
payable  to  trustees,  upon  trust  to  pay  the  interest  to  her  daughter  for  life, 
and,  after  her  decease,  upon  trust  to  dispose  thereof  unto  or  amongst  the 
child  and  children  of  her  daughter,  to  be  a  vested  interest  or  vested  interests 
on  their  respectively  attaining  the  age  of  thirty  years ;  and  the  testatrix 
declared,  that,  if  any  child  or  children  of  her  daughter  should  die  under  the 
age  of  thirty  years  without  lawful  issue,  the  share  or  shares  of  him,  her,  or 
them  so  dying,  as  well  original  as  accruing  by  survivorship,  should  go  to 
the  survivors  or  survivor,  in  equal  shares  if  more  than  one,  and  beoome 
vested  at  such  ages  or  times  as  his,  her,  or  their  original  share  or  shares. 
(The  daughter  had  two  children,  one,  who  died  in  her  lifetime,  aged  twenty, 
seven  years ;  and  another,  who  survived  her,  and  attained  the  age  of  thirty 
years)  :  Held  that  the  word  ''  vested  '*  was  used  in  the  sense  of  *'  not  subject 
to  be  divested"  or  ''indefeasible;"  and  that  the  bequest  of  the  l,000r, 
after  the  decease  of  the  daughter,  to  her  child  and  children,  was  a  valid 
bequest  creating  a  vested  interest  in  the  children  who  survived  her,  and  the 
representatives  of  the  child  who  died  in  her  lifetime ;  and  that  the  gift  over 
only  was  void  for  remoteness. 

By  an  indenture,  dated  the  12th  of  February,  1810,  (being  a 

settlement  made  prior  to  the  marriage  between  Thomas  Taylor  and 

Ann  his  wife,  then  Ann  Frobisher),  certain  copyhold  hereditaments, 

held  of  the  manor  of  Fishlake,  in    the   county  of   York,  were 

covenanted  to  be  surrendered  to  the  use  of  Anthony  Thorpe  and 

Jonathan  Gray,  and  their  heirs,  according  to  the  custom  of  the 

manor,  upon  trust  to  pay  the  rents  and  profits  thereof  unto  Mary 

Blanchard  during  her  life,  and,  after  her  decease,  in  case  the  said 

Ann  Taylor,  or  in  case  any  child  of  the  said  Ann  Taylor,  should  be 

then  living,  upon  trust  to  raise  a  sum  of  1,0002.,  and  to  pay  the 

same  unto  trustees  therein  named,  upon  trusts,  after  the  decease  of 

the  said  Mary  Blanchard,  for  the  benefit  of  the  said  Ann  Taylor ; 

and  upon  trust  to  stand  seised  of  the  said  copyhold  hereditaments, 

subject  to  the  raising  the  said  sum  of  money,  in  trust  for  such 

(1)  Armyiage  v.  Wifh'neon  (1878)  3  App.  Cas.  355,  see  p.  373,  47  L.  J.  P.  C. 
31,  38  L.  T.  185. 
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peraon  or  persons,  for  such  estate  or  estates,  intents,  and  purposes,  Tatlob 
and  in  such  manner  and  form,  as  the  said  Mary  Blanchard,  not-  pbobishsb. 
withstanding  her  coverture,  by  any  deed,  or  by  her  last  will  and 
testament  in  writing,  or  any  codicil  to  be  by  her  signed  and  published 
in  the  presence  of  two  or  more  witnesses,  should  direct  or  appoint ; 
and  in  default  of,  and  until  such  direction  or  appointment,  in  trust 
for  the  heirs,  executors,  administrators,  or  assigns  of  the  said  Mary 
Blanehard. 

Mrs.  Blanehard,  by  her  will,  dated  the  28rd  day  of  March,  1888, 
duly  executed  and  attested  as  required  by  the  indenture  of  the 
12th  day  of  February,  1810,  and  expressed  to  be  made  in  pursuance 
of  the  power  vested  in  her  by  *that  indenture,  made  the  following  [  *192  ] 
devise :  "  I  give,  devise,  and  appoint  to  my  son  Captain  Thomas 
Frobisher,  his  heirs  and  assigns,"  certain  freehold  lands  therein 
described  ;  "  and  also  the  said  copyhold  hereditaments  held  of  the 
manor  of  Fishlake,  together  with  the  appurtenances  thereunto 
belonging,  subject  nevertheless  to,  and  charged  and  chargeable 
with,  the  payment  of  the  legacy  or  sum  of  1,0002.  to  be  paid  unto 
Jonathan  Gray,  of  the  city  of  York,  gentleman,  William  Husband, 
of  the  same  city,  doctor  of  medicine,  and  James  Barber,  of  the  same 
city,  jeweller,  their  executors,  administrators,  and  assigns,  upon 
the  trusts  hereinafter  declared  concerning  the  same  ;  and  I  hereby 
declare  that  my  said  trustees  shall  invest  the  said  sum  at  interest 
in  their  names  on  Government  or  real  securities,  and  from  time  to 
time  vary  and  change  the  said  securities  at  their  discretion,  until 
the  said  trust  monies  shall  be  payable  or  transferable  as  hereinafter 
mentioned ;  and  upon  further  trust  to  pay  the  interest,  dividends, 
and  annual  proceeds  of  the  said  sum  of  1,000Z.,  whether  remaining 
on  security  of  the  said  estate  or  invested  as  aforesaid,  to  my 
daughter  Ann  Taylor  and  her  assigns  for  the  term  of  her  natural  life ; 
and  from  and  after  her  decease  upon  trust  to  pay,  apply,  and  dispose 
of  the  said  principal  sum  of  1,0002.,  and  all  interest  due  thereon, 
unto,  between,  or  amongst  all  and  every  the  child  and  children  of 
my  said  daughter  in  equal  shares,  or  if  there  shall  be  but  one  such 
child,  then  the  whole  to  such  only  child,  to  be  a  vested  interest  or 
vested  interests  on  their  respectively  attaining  the  age  of  thirty 
years ;  and  if  any  child  or  children  of  my  said  daughter  should  die 
under  the  age  of  thirty  without  lawful  issue,  the  share  or  shares 
of  him,  her,  or  them  so  dying,  as  well  original  as  accruing  by 
survivorship,  shall  go  to  the  survivors  or  survivor  in  equal  shares 
if  more  than  one,  and  become  vested  at  such  ages  or  times  as  his, 
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TATLOB  her,  or  their  original  share  or  shares ;  and  upon  this  further  trust 
Fbobiishbb.  ^^^^  ^W  ^7  ^^^  trustees  do  and  shall,  after  the  decease  *of  mj 
[  *193  ]  said  daughter,  and  until  the  share  or  respective  shares  of  suck 
child  or  children  as  aforesaid  shall  become  vested  and  payable  bj 
and  out  of  the  interest,  dividends,  and  annual  proceeds  of  the  s&id 
sum  of  1,0002.,  pay  and  apply  to  or  for  the  maintenance  and 
education  of  the  same  child  or  children  respectively,  such  yearly 
sum  or  sums  of  money  as  to  them  my  said  trustees  shall  seem  meet, 
not  exceeding  the  interest  of  the  expectant  share  of  such  child  or 
children  respectively  in  the  said  principal  sum  of  1,0001. ;  and  I 
hereby  direct  and  declare,  that,  in  case  all  the  children  of  my  said 
daughter  shall  die  under  the  age  of  thirty  years  and  without  lawful 
issue,  the  said  Jonathan  Gray,  W.  Husband,  and  J.  Barber, 
their  executors,  administrators,  and  assigns,  shall  stand  possessed 
of  the  said  principal  sum  of  1,000/.,  upon  trust,  to  pay  or  transfer 
the  same  unto  my  said  son  Thomas  Frobisher,  his  executors, 
administrators,  and  assigns." 

Mrs.  Blanchard  died  on  the  12th  day  of  February,  1885,  leaving 
T.  Frobisher  and  Ann  Taylor  her  only  children;  and  on  the 
2Srd  day  of  February,  1850,  the  will  and  a  codicil  of  the  testatrix 
were  duly  proved  by  the  defendant  Capt.  Frobisher,  the  executor 
named  in  the  will. 

By  indentures,  dated  the  19th  and  20th  days  of  April,  1886, 
being  a  settlement  made  prior  to  the  marriage  of  Capt.  Frobisher 
with  Miss  Rose  Helsham,  certain  hereditaments,  including  the 
hereditaments  at  Fishlake,  were  settled  and  assured,  as  to  the 
hereditaments  at  Fishlake,  subject  to  the  two  several  charges  of 
1,000Z.  each  upon  such  of  the  said  hereditaments  as  are  situate  at 
Fishlake,  created  by  the  indenture  of  the  12th  of  February,  1810, 
and  the  will  of  Mrs.  Blanchard,  to  certain  uses  and  upon  certain 
trusts  therein  mentioned. 

There  was  issue  of  this  marriage  two  children. 

In  the  year  1887,  the  defendant  Capt.  Frobisher  paid  the  sum  of 

IflOOl.  by  the  indenture  of  the  12th  day  of  February,  1810,  charged 

[  *194  ]      on  the  hereditaments  at  Fishlake,  to  the  ^trustees  of  that  sum ; 

and  thereupon  the  hereditaments  at  Fishlake  were  released  from 

that  sum. 

Mrs.  Ann  Taylor  died  on  the  28th  of  November,  1841,  leaving 
the  plaintifif,  T.  J.  Taylor,  her  only  child  her  surviving,  but  having 
had  issue  one  other  son,  namely,  Benjamin  Frobisher  Taylor,  who 
dipd  at  the  a^e  of  twenty-seven,  without  having  been  married,  ou 
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the  5th  of  April,  1839,  having  by  will  appointed  John  Loseby  the      Taylor 
execntor  thereof.    Probate  of  the  will  was  duly  granted  to  the  said    FaoBrsBBB. 
John  Loseby. 

Thomas  J.  Taylor  attained  the  age  of  thirty  years  on  the  8th 
of  October,  1849. 

Both  Jonathan  Gray  and  William  Husband  had  died,  leaving 
James  Barber  one  of  the  plaintiffs,  the  only  surviving  trustee  of 
the  sum  of  1,0002.,  bequeathed  or  appointed  by  the  will  of  Mrs. 
Blanchard. 

Captain  T.  Frobisher  had  duly  paid  the  interest  in  respect  of 
the  1,0002.  bequeathed  and  appointed  by  the  will  of  Mrs.  Blanchard 
to  Mrs.  Ann  Taylor  during  her  life,  and  subsequently  to  Thomas 
J.  Taylor  to  the  12th  of  February,  1850 ;  but  the  whole  of  the 
principal  sum  of  1,0001.  still  remained  unpaid. 

This  was  a  special  case  stated  for  the  opinion  of  the  Court  under 
Sir  George  Turner's  Act,  in  which  Mr.  Thomas  John  Taylor,  the 
surviving  son  of  Mrs.  Ann  Taylor,  and  Mr.  Barber,  the  surviving 
trustee  of  Mrs.  Blanchard*s  will,  were  the  plaintiffs ;  and  Captain 
Frobisher  and  his  wife,  and  their  children,  who  were  infants,  by 
Captain  Frobisher  their  father,  who  had  not,  as  the  case  alleged, 
any  interest  in  the  questions  submitted  to  the  Court  adverse  to  the 
interest  of  the  infants,  and  Mr.  Loseby,  the  executor  of  Benjamin 
F.  Taylor,  who  had  died  in  his  mother's  lifetime,  aged  twenty-seven 
years,  were  the  defendants. 

After  setting  out  the  facts  above  shortly  stated,  the  case 
submitted  the  following  questions  for  the  opinion  of  the  Court : 

Whether  the  bequest  or  appointment  contained  in  the  will  of  [  195  ] 
Mary  Blanchard,  of  the  sum  of  1,0002.,  after  the  decease  of  Mary 
Taylor,  unto  and  amongst  all  and  every  the  child  and  children  of 
the  said  Ann  Taylor,  and  charged  upon  the  estates  in  the  said  will 
mentioned,  was  or  was  not  a  valid  bequest,  and  if  valid,  who  was  or 
were  the  person  or  persons  entitled  under  such  bequest. 

Mr.  Russell  and  Mr.  Younge  for  the  plaintiffs : 

*  *  The  gift  is  contained  in  a  direction  to  pay  the  legacy  unto  [  )96  ] 
or  among  the  children  immediately  on  the  death  of  their  mother,  to 
whom  the  interest  was  payable  for  her  life:  it  created  an  immediate 
vested  interest  in  them.  The  testatrix  meant  by  the  words  '*  to  be 
vested  interests,"  not  to  cut  down  the  previous  absolute  gift,  but 
merely  to  express,  that,  on  his  attaining  thirty,  the  share  of  each 
child  should  not  be  subject  to  any  gift  over,  and  be  absolutely 
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Taylor      indefeasible:   Berkeley  v.   Swinbwme  (i).      (They  cited   Bland  v 
Fbobibhkr.    Williams  (2),  Daviea  v.  Fisher  (3),  and  Harrison  v.  Grimwood  (4).) 

ikfr.  Bazalgette  for  the  defendant  John  Loseby,  the  executor  oi 
Benjamin  Frobisher  Taylor,  having  an  interest  similar  to  tha.t  ol 
the  plaintiflfs,  cited  Greet  v.  Greet  (6),  and  Saunders  v.  Vautier  (o). 

Mr,  Malins    and    Mr.   Chapman  Barber   for  all    the   other 
defendants : 

Upon  the  construction  of  the  whole  of  this  will,  it  is  clear  that 
the  testatrix  did  not  intend  that  any  child  should  take  an  interest 
in  the  property  given,  without  having  attained  the  age  of  thirty. 
[They  cited  Glanvill  v.  GlanviU  (7),  Rvssel  v.  Buchanan  (8),  and 
Bull  V.  Pritchard  (9).] 

[  i»7  ]  Mr,  Russell  replied. 

The  Vice-Chancbllor  : 

The  question  in  this  case  depends  on  the  meaning  which,  in 
construing  this  will,  is  to  be  attached  to  the  word  "vested"  as  used 
by  the  testatrix.    It  is  scarcely  necessary  to  say,  that,  in  considering 
this  question,  the  Court  lays  out  of  sight  the  circumstance,  that,  if 
one  construction   be  adopted,  the  disposition  in  favour  of  Ann 
Taylor's  children  will  be  void  for  remoteness,  while,  according  to 
the  other  construction,  the  dispositions  will  in  a  great  measure  be 
supported.     The   Court  in   such  cases  first  ascertains  what   the 
provisions  of  the  instrument  are,  by  applying  to  it  the  ordinary 
rules  of  construction ;  and  it  then  determines  to  what  extent  the 
provisions  thus  ascertained  are  in  accordance  with  the  rules  of  law. 
I  consider  that  the  testatrix  in  this  will  uses  the  word  **  vested  " 
not  in  its  ordinary  sense,  but  in  the  sense  of  ''  not  subject  to  be 
divested,"  or  "  indefeasible."    It  is  only  by  affixing  this  meaning 
to  the  word,  that  her  intentions  apparent  on  her  will  could  have 
been  carried  into  effect  in  events  which  were  within  her  contem- 
plation.   The  word  "  vested,"  though  it  certainly  has  a  technical  or 
[  *198  ]       strictly  *legal  meaning,  especially  when  applied  to  future  interests 
in  real  estates,  is  often  used  in  a  different  sense.    Thus,  Lord 

(1)  80  R  R,  64  (16  Sim.  276).  (6)  64  R  B.  286  (Or.  &  Ph.  240). 

(2)  41  B.  R.  9;<  (3  My.  &  K.  417).  (7)  16  R.  B.  142  (2  Mer.  88). 

(3)  69  B.  R.  468  (6  Beav.  201).  (8)  40  R  B.  493  (7  Sim.  628). 

(4)  86  R  B.  66  (12  Beav.  192).  (9)  26  R  R  27  (1  Bubs.  213). 
(6)  69  B.  B.  431  (6  Beav.  123). 
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ThtrijOW  says  :  "  Contingent  or  executory  interests  may  be  as  Taylor 
completely  vested  as  if  they  were  in  possession :"  Barnes  v.  Allen  (i),  frobibbrb. 
using  the  word  in  the  sense  of  transmissible.  In  Berkeley  v. 
Swinburne  (2),  the  Lords  Commissioners,  upon  the  context  of  a  will, 
which  certainly  did  not  call  for  that  construction  more  strongly 
than  the  will  before  me,  where  the  testator  directed  that  the  shares 
should  be  vested  interests,  in  sons  on  their  attaining  the  age  of 
twenty-one  years,  and  in  daughters  on  their  attaining  that  age  or 
being  married,  construed  the  word  vested  to  mean  indefeasible, 
and  held  that  the  shares  vested  before  the  ages  or  times  pointed 
out  by  the  testator,  but  subject  to  be  divested  as  to  sons  by  their 
death  under  twenty-one ;  and  as  to  daughters,  by  their  death  under 
twenty-one  without  having  been  married.  In  Olanvill  v.  OlanviU  (s), 
Sir  W.  Grant  construed  the  word  '*  vested  "  in  its  ordinary  sense, 
observing  that  there  was  no  evidence  from  any  part  of  the  will  that 
the  testator  did  not  affix  to  the  word  its  precise  legal  meaning. 

In  the  present  case,  the  testatrix,  after  the  death  of  Ann  Taylor, 
directs,  that  her  trustees  shall  pay,  apply,  and  dispose  of  the 
principal  sum  of  1,0002.,  and  all  interest  due  thereon,  unto, 
between,  or  amongst  all  and  every  the  child  and  children  of  Ann 
Taylor,  in  equal  shares ;  and  if  there  should  be  but  one  such,  then 
the  whole  to  such  only  child,  to  be  a  vested  interest  or  vested 
interests,  on  their  respectively  attaining  the  age  of  thirty  years ; 
and  if  any  child  or  children  of  Ann  Taylor  should  die  under  the 
said  age  without  lawful  issue,  the  share  or  shares  of  him,  her,  or 
them  80  dying,  as  well  original  as  accruing  by  survivorship,  should 
go  to  the  survivors  or  survivor  in  equal  shares  if  more  than  one, 
and  become  vested  at  such  ages  or  times  *as  his,  her,  or  their  [  *199  ] 
original  share  or  shares.  In  this  disposition,  as  well  as  in  what 
follows  it,  the  testatrix  contemplates  that  each  child,  before  attaining 
the  age  of  thirty  years,  was,  in  some  sense  at  least,  to  be  entitled 
to  a  share  in  the  fund,  which  she  designates  as  the  share  of  such 
child.  If  the  child  should  die  under  thirty  without  issue,  his  share 
18  to  go  to  the  others.  If,  dying  under  the  age  of  thirty,  he  should 
leave  issue,  his  share  is  not  to  go  to  the  others ;  the  original  gift  of 
the  share  in  that  case  remains  unaffected.  The  conclusion  appears 
to  me  irresistible,  that  the  testatrix  intended  the  child  so  dying  and 
leaving  issue  to  retain  his  share  as  an  interest  transmissible  to  his 
representatives,  and  considered  that  he  would  do  so  by  force  of  the 

(1)  1  Br.  0.  0.  181.  (3)  16  R.  R.  142  (2  Mer.  38). 

(2)  80  B.  E.  64  (16  Sim.  276). 
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Taylor  original  gift.  It  is  impossible  to  impute  to  her  the  intention,  that, 
FB0BI8HEB.  ^^il^  ^^6  share  of  a  child  leaving  no  issue  was  to  go  to  the  otbers, 
the  share  of  a  child  leaving  issue  was  to  be  undisposed  of,  and  to 
go  to  the  persons,  whoever  they  might  be,  who  were  to  take  in 
default  of  appointment.  So,  where  the  testatrix,  in  the  ultimate 
disposition,  gives  the  whole  fund  to  Thomas  Frobisher  in  the  event 
of  all  the  children  of  Ann  Taylor  dying  under  the  age  of  thirty 
years  and  without  issue,  she  must  have  meant  that  to  be  the  onlj 
event  in  which,  under  the  previous  dispositions,  the  fund  would  be 
undisposed  of.  In  the  event  of  an  only  child  dying  under  thirty 
years  and  leaving  issue,  the  fund  was  not  to  go  over  to  Thomas 
Frobisher ;  because  the  testatrix  considered,  that,  under  the 
previous  dispositions,  the  deceased  child  took  an  absolute  interest 
in  the  fund.  The  object  of  the  testatrix  was  to  make  a  complete 
disposition  of  the  fund;  and,  in  such  cases,  the  Court  always 
endeavours  to  construe  the  will  so  as  to  prevent  an  intestacy  as  to 
any  part  of  it. 

I  consider  the  meaning  of  the  will  to  be,  that  all  the  children  of 
Ann  Taylor  were  to  take  vested  interests  in  the  fund,  subject  to  be 
divested  by  their  death  under  thirty,  without  issue ;  so  that  a  child, 

[  ^200  ]  on  attaining  thirty,  and  not  ^before,  could  take  an  indefeasible 
interest  in  his  share,  and  be  entitled  to  payment.  This  construction, 
which  makes  the  whole  consistent,  is  in  accordance  with  the  rale 
laid  down  by  Sir  John  Leach  in  Bland  v.  Williams  (i).  He  says, 
"  whether,  in  a  gift  of  this  nature,  the  time  of  vesting  is  postponed, 
or  only  the  time  of  payment,  depends  altogether  upon  the  whole 
context  of  the  will.  If  the  gift  over  is  simply  upon  the  death 
under  twenty-four,  then  the  gift  could  not  vest  before  that  age.'* 
(This  obviously  refers  to  the  will  then  before  him,  and  was  not 
meant  to  be  of  general  application.)  ''  In  this  case,  the  gift  over  is 
not  simply  upon  the  death  under  twenty-four,  but  upon  the  death 
under  twenty-four  without  leaving  issue.  If,  upon  a  death  under 
twenty-four,  at  whatever  age  issue  was  left,  then  the  gift  over  is  not 
to  take  place.  It  is  in  effect,  therefore,  a  vested  interest,  with  an 
executory  devise  over  in  case  of  death  under  twenty-four  without 
leaving  issue.  All  the  cases  upon  the  subject,  except  the  one  before 
Lord  Gifford  (2),  are  reconcileable  with  this  distinction."  If  the 
case  before  Lord  Gifford  be  referred  to,  it  will  be  found  to  form  no 
exception  to  the  rule  as  stated  by  Sir  J.  Leach.    In  that  case,  the 

(1)  41  B.  E.  at  p.  96  (8  My.  &  K         (2)  BtUl  t.  Priichard,  26  B.  B.  27 
416).  (1  Buss.  213). 
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gift  is  not  to  all  the  children,  but  only  a  particular  class,  those,  Tatlob 
namely,  who  should  live  to  attain  twenty-three.  Besides,  the  only  fbobibhkb. 
gift  over  is  on  the  event  of  the  death  of  all  under  twenty-three 
without  issue,  there  is  no  such  gift  in  favour  of  the  children  inter  se 
in  case  of  the  death  of  any  one  or  more  of  them.  In  OUmvill  v. 
GlnnriU^  before  referred  to.  Sir  W.  Grant's  decision  would  probably 
have  been  different,  if  the  gift  over,  instead  of  being  in  the  event 
of  the  death  of  the  testatrix's  son  under  twenty-one,  had  been  in  the 
event  of  his  death  under  twenty-one  without  issue. 

The  ease  of  RuMel  v.  Buchanan  (i)  was  referred  to.  *There  is  [  ^201  ] 
nothing  in  the  will  in  that  case  to  show  that  the  word  "  vested  " 
was  to  be  taken  otherwise  than  in  its  ordinary  sense ;  that  case  is  in 
accordance  both  with  GlanviU  v.  GlanviU  (2),  and  Bland  v.  Williams  (8). 
The  clause  adverted  to  by  the  Vice-Ghancellob  in  his  judgment 
was  not,  as  I  think,  superfluous;  it  was  obviously  an  operative 
clause  as  regarded  the  legatees  who  took  by  name,  even  if  it  might 
be  superfluous  as  to  those  who  took  as  members  of  a  class.  The 
d^truction  of  the  contingent  remainders  in  that  case  by  an  event 
subeeqaent  to  the  testator's  death,  cannot  affect  the  construction  of 
his  will. 

The  direction  as  to  maintenance  in  the  present  will  does  not 
throw  much  light  on  the  intention  of  the  testatrix  either  way.  The 
discretionary  power  given  to  the  trustee,  perhaps,  affords  an  argu- 
ment against  the  vesting  of  the  shares.  On  the  other  hand,  the 
ultimate  gift  over  is  of  the  principal  sum  only,  without  interest, 
seeming  to  show  that  the  testatrix  considered  that  she  had  entirely 
disposed  of  the  interest  by  the  previous  dispositions. 

For  the  reasons  I  have  stated,  my  opinion  on  the  case  submitted 
to  the  Court  is,  that  the  bequest  or  appointment  contained  in  the 
will  of  Mary  Blanchard  of  the  sum  of  1,000/.,  after  the  decease  of 
Ann  Taylor,  unto  and  amongst  all  and  every  the  child  and  children 
of  Ann  Taylor,  is  a  valid  bequest ;  and  that  the  gift  over  of  the 
share  of  any  such  child  who  should  die  under  thirty  without  issue 
is  void  for  remoteness;  and,  consequently,  that  Thomas  John 
Taylor  and  the  executors  of  Benjamin  Frobisher  Taylor  are  entitled 
under  the  bequest  in  question. 

(1)  40  B.  B.  193  (7  Sim.  628).  (3)  41  B.  B.  93  (3  My.  &  K.  411). 

(2)  16  B.  B.  142  (2  Mer.  38). 
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iwi  CATO  V.  IRVING  (1). 

Jotik  23  31 

U.     •  (5  De  G.  ft  Sm.  210—226 ;  8.  C.  21  L.  J.  Ch.  675 ;  16  Jur.  161 .) 

Y^a^  The  registered  owner  of  forty-eight  shares  in  a  ship  belonging  to  the  port 

of  Liverpool  authorised  the  captain,  who  was  the  owner  of  the  other  shares. 

^        -'  by  a  power  of  attorney,  to  sell  his  forty-eight  shares  in  the  ship.     The 

captain  sailed  with  the  ship  on  her  voyage  to  Sydney,  with  her  certificate 
of  registry  on  board ;  and,  whilst  the  ship  was  at  sea,  the  owner  of  the 
forty-eight  shares  mortgaged  them  to  the  plaintifiPs.  A  memorandum  of 
the  mortgage  was  registered  at  the  Custom-house  at  Liverpool,  and  a  note 
thereof  was  indorsed  on  the  mortgage.  Ou  arriving  at  Sydney,  subse- 
quently to  the  date  of  the  mortgage,  the  captain,  acting  in  his  own  ri|rht 
and  on  the  power  of  attorney,  sold  the  entirety  of  the  ship  to  the  defen- 
dant, who  was  resident  at  Sydney,  and  who  registered  the  ship  de  novo  at 
that  port,  and  subsequently,  at  his  own  expense,  freighted  the  ship  with  a 
cargo  for  London  direct  She  arrived  in  the  I/ondon  Dodcs.  The  plaintiffs 
had  no  notice  of  the  power  of  attorney  given  to  the  captain,  and  neither  the 
captain  nor  the  defendant  had  any  notice  of  the  previous  mortgage  to  the 
plaintiffs.  The  plaintiffs  and  the  defendant  both  took  possession  of  the 
ship  on  her  arrival  at  the  London  Docks,  and  the  plaintiffs  as  mort^^ageee, 
and  the  defendant  as  purchaser,  claimed  the  forty -eight  shares  of  the  ship 
and  of  the  freight :  Held,  that  the  plaintiffs  were  entitled  to  the  shares 
both  of  the  ship  and  of  the  freight  paramount  to  the  defendant,  but  subject 
to  allowing  him  in  account  the  proportion  of  the  outfit  of  the  ship  and  of 
the  voyage  to  London. 

This  was  a  special  case  under  Sir  George  Turner's  Act.    It  stated 
in  substance  as  follows : 

In  the  month  of  April,  1849,  the  ship  Ajax  saUed  from  the  port 
of  Liverpool  on  a  voyage  to  California  and  Sydney,  under  the  com- 
mand of  Alexander  Adam,  as  master  thereof.  At  the  time  of  the 
sailing  of  the  ship,  Henry  John  Ward,  of  Liverpool,  was  the  owner 
of  forty-eight  64th  parts  or  shares  thereof,  and  Alexander  Adam 
was  the  owner  of  the  remaining  sixteen  64th  shares  thereof ;  and 
Henry  John  Ward  and  Alexander  Adam  were  the  duly  registered 
owners  of  the  said  shares  of  the  said  ship,  and  were  duly  entered  as 
such  owners  at  the  Custom-house  of  the  said  port  of  Liverpool,  to 
which  the  said  ship  belonged.  Previously  to  the  sailing  of  the  said 
ship,  a  certificate  of  registry  was  granted  to  the  said  Henry  John 
Ward  and  Alexander  Adam  by  the  collector  and  comptroller  of 
her  Majesty's  Customs  at  the  said  port  of  Liverpool ;  and  such 
certificate  of  registry  was  taken  by  Alexander  Adam  with  him  on 
the  said  voyage,  the  certificate  of  registry  being  required  to  be 
with  the  said  vessel  for  the  purpose  of  the  proper  navigation 
thereof. 

In  the  month  of^November,  1849,  the  said  Henry  John  Ward  was 

(1)  Brown  v.  Tanner  (1868)  L.  B.  3      624 ;  Bhilliio  v.  J5^^re[1903]  1  K.  B. 
Oh.  697.  37  L.  J.  Ch.  923,  18  L.  T.      683,  72  L.  J.  K  B.  294,  88  L.  T.  426. 
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todebted  lo  tlie  above-named  plaintiffs  Peter  Cato,  John  Miller,  and  Cato 
John  Amdley,  in  the  sum  of  2,724Z.  3«.  4d.,  for  which  he  had  given  irv/no. 
bills  of  exchange ;  and  to  secure  the  payment  of  the  said  bills  of 
exchange,  or  any  ^renewal  or  renewals  thereof,  not  exceeding  the  [  *24i  ] 
SUB  of  2,500L,  with  interest  thereon  at  52.  per  cent.,  the  said  Henry 
John  Ward,  by  a  bill  of  sale  bearing  date  the  2]id  of  November, 
1849,  and  made  between  the  said  Henry  John  Ward  of  the  one  part, 
and  the  said  Peter  Cato,  John  Miller,  and  John  Audley,  of  the  other 
part,  and  containing  the  particulars  of  the  certificate  of  registry  of 
the  said  ship  Ajclx^  and  also  of  the  certificate  of  registry  of  another 
ship  called  the  Ceylon^  for  the  consideration  therein  mentioned,  did 
assign  and  transfer  unto  the  said  Peter  Cato,  John  Miller,  and 
John  Audley,  their  executors,  administrators,  and  assigns,  all  the 
forty-eight  64th  shares  of  the  said  Henry  John  Ward  in  the  said 
vessel  called  the  Ajcuc,  whereof  Alexander  Adam  was  then  master ; 
and  also  all  the  forty-eight  64th  shares  of  the  said  Henry  John 
Ward  in  the  vessel  called  the  Ceylon^  whereof  John  Mills  was  then 
master,  with  the  appurtenants,  together  with  the  like  proportion  of 
all  future  freight  and  earnings  of  the  said  vessels  respectively, 
and  all  charter-parties  and  other  securities,  unto  the  said  Peter 
Cato,  John  Miller,  and  John  Audley,  their  executors,  adminis- 
trators, and  assigns,  upon  certain  trusts  therein  mentioned,  for 
raising  an  amount  sufficient  to  discharge  the  several  bills  of 
exchange,  and  such  bills  as  should  from  time  to  time  be  renewed, 
which  should  be  owing  to  the  said  Peter  Cato,  John  Miller,  and 
John  Audley,  their  executors,  administrators,  and  assigns,  not 
exceeding  2,5002. 

In  the  month  of  July,  1850,  the  sum  of  8002.  was  paid  by  the 
said  Henry  John  Ward  in  part  satisfaction  of  the  amount  then 
due  to  the  said  Peter  Cato,  John  Miller,  and  John  Audley ;  and 
thereupon  the  said  ship  Ceylon  was  released  from  the  said 
mortgage  security. 

The  said  Peter  Cato,  John  Miller,  and  John  Audley  received 
the  further  sum  of  211t.  0«.  2d.  from  the  said  Henry  John  Ward 
on  account  of  the  said  mortgage  security  ;  and  there  became  due  to 
the  said  Peter  Cato,  John  *Miller,  and  John  Audley,  upon  the  L  *212  ] 
security  of  the  said  bill  of  sale,  the  sum  of  1,6162.  lis.  lid.  for 
principal  money  and  interest  up  to  the  first  day  of  March,  1851, 
together  with  interest  from  that  day,  and  the  costs  of  realising  the 
said  security. 

The  said  ship  Ajax  was  at  sea,  with  the  certificate  of  registry  on 
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Cato  board,  in  the  possession  of  the  said  Alexander  Adam,  on  and 
iBvwa.  before  the  said  2nd  day  of  November,  1849,  the  day  of  the  date  of 
the  bill  of  sale ;  and  the  said  bill  of  sale  was  not  indorsed  on  the 
said  certificate ;  bat  a  memorandum  of  the  said  bill  of  sale  was  on 
the  said  2nd  day  of  November  entered  in  the  Registry  Book  at  the 
Custom-house  of  the  said  port  of  Liverpool,  and  a  note  of  soch 
entry  having  been  made  was  indorsed  on  the  said  bill  of  sale  (i). 

At  the  time  of  such  entry  there  was  not,  nor  has  there  since  been 
made  at  the  said  port  of  Liverpool  or  any  other  port  of  the  United 
Kingdom,  any  other  entry  of  a  bill  of  sale,  or  mortgage,  or  transfer 
of  the  said  ship  Ajax,  or  of  any  parts  or  part  thereof. 

The  said  ship  Ajax,  after  touching  at  San  Francisco  in  California, 
arrived  at  Sydney  in  the  month  of  March,  1850.  The  said 
Alexander  Adam,  the  master  of  the  said  ship  Ajcix,  did,  by  a  bill 
of  sale  entered  on  a  day  not  known,  but  subsequent  to  the  said 
mortgage  to  the  said  Peter  Cato,  John  Miller,  and  John  Aadley, 
for  the  consideration  therein  mentioned,  assign  and  transfer  unto 
Michael  Egan  Marvin,  of  Sydney,  New  South  Wales,  merchant, 
his  executors,  admiqistrators,  and  assigns,  the  whole  of  the  said 
ship  Ajax. 

The  said  last-mentioned  bill  of  sale  was  executed  by  the  said 
Alexander  Adam  as  to  sixteen  64th  parts  of  the  said  ship  Ajax  in 
his  own  right,  and  as  to  forty-eight  64th  parts  thereof  as  the 
attorney  of  the  said  Henry  John  Ward,  under  and  by  virtue  of  a 
power  of  attorney,  bearing  date  the  16th  day  of  October,  1849, 
whereby  the  said  Henry  John  Ward  did  nominate,  constitute,  and 
[  ^213  ]  appoint  the  said  *  Alexander  Adam  his  attorney  and  agent  to  sell 
all  his  the  said  Henry  John  Ward's  forty-eight  undivided  64th  parts 
or  shares  of  and  in  the  said  ship  Ajax,  either  by  public  auction  or 
by  private  contract,  for  such  price,  and  at  such  time  or  times  as  to 
the  said  Alexander  Adam  should  appear  to  be  the  best  price  and 
terms  of  payment  that  could  be  obtained,  and  to  do  and  execute 
all  such  acts,  deeds,  and  things  as  should  be  necessary  for  the  pur- 
poses aforesaid  ;  also  to  appoint  any  other  person  or  persons  to  act 
under  or  in  the  place  of  the  said  Alexander  Adam,  the  said  Henry 
John  Ward  thereby  agreeing  to  ratify  and  confirm  whatsoever  the 
said  Alexander  Adam  or  his  substitute  or  substitutes  should  lawfully 
do  or  cause  to  be  done  in  the  premises  by  virtue  thereof. 

(1)  In  the  course  of  the  argument  title  as  mortgagees  under  theBegistiy 

of  this  case   the   Yioe-Ghangellob  Act  then  in  foree,  8  &  9  Vict  c  89.— 

said,  a    p.  222,  that  he  had  no  doubt  O.  A.  8. 
that  the  plaintiffs  had  made  out  their 
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The  said  certificate  of  registry  was,  upon  the  execution  of  the  Cato 
last-mentioned  bill  of  sale,  delivered  by  the  said  Alexander  Adam  iRvnco. 
to  the  collector  and  comptroller  of  her  Majesty's  Customs  at  Sydney 
aforesaid,  to  be  cancelled,  and  the  said  ship  Ajax  was  thereupon 
registered  de  novo  in  the  name  of  the  said  Michael  Egan  Marvin, 
as  owner  thereof,  and  a  new  certificate  of  registry  was  granted  by 
the  said  collector  and  comptroller  of  her  Majesty's  Customs  at 
Sydney  to  the  said  Michael  Egan  Marvin. 

The  said  Messrs.  Cato,  Miller  &  Go.  had  no  knowledge  of  the 
said  power  of  attorney  at  the  time  of  the  date  of  their  said  mortgage 
security.  And  the  said  Michael  Egan  Marvin  had  no  knowledge  of 
the  said  mortgage  security  when  the  said  bill  of  sale  to  him  was 
executed  and  entered. 

The  said  ship  Ajax  sailed  from  Sydney  with  a  cargo  of  wool, 
tallow,  and  other  goods,  on  her  return  to  England  on  the  22nd  day 
of  September,  1850,  and  arrived  at  Gravesend,  February  21st,  1851, 
but  did  not  put  into  the  port  of  Liverpool. 

The  said  Peter  Cato,  John  Miller,  and  John  Audley,  did,  on  the 
28th  day  of  February,  1851,  and  before  any  part  of  the  cargo  of  the 
said  ship  Ajax  had  been  discharged,  take  ^possession  of  the  said      I  *2H  ] 
ship,  then  being  in  the  London  Docks,  by  placing  a  man  on  board. 

The  defendants,  John  Irving,  Bobert  Mitchell  Elisworth,  and 
Henry  William  Holmes,  were  the  duly  authorised  agents  of  the 
said  Michael  Egan  Marvm,  and  had,  as  such  agents,  also  taken 
possession  of  the  said  ship  Ajax,  by  placing  persons  on  board,  and 
claimed  to  be  entitled  to  receive,  as  such  agents,  the  whole  freight 
earned  by  the  said  ship  Ajax  on  her  voyage  from  Sydney  to 
London. 

The  said  Peter  Cato,  John  Miller,  and  John  Audley  caused 
notices  to  be  served  at  the  different  wharves  at  which  parts  of  the 
cargo  of  the  said  ship  Ajax  were  landed,  and  also  at  the  London 
Bocks,  that  they  claimed  forty-eight  64th  parts  of  the  freight  of  the 
goods  of  the  said  ship ;  and  the  said  notices  also  required  the  said 
parties  not  to  part  with  such  goods,  or  any  part  thereof,  until  the 
said  forty-eight  64th  parts  of  the  freight  due  thereon  should  be 
paid  to  them. 

The  said  ship  Ajax  was  lying  in  the  London  Docks. 

The  said  John  Irving,  Robert  Mitchell  Elisworth,  and  Henry 
William  Holmes,  had  lately  received  the  freight  earned  by  the  said 
ship  Ajaj;  on  her  said  voyage  from  Sydney  to  London. 

The  said  Peter  Cato,  John  Miller,  and  John  Audley,  and  the  said 
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Cato  John  Irving,  Robert  Mitchell  Elisworth,  and  Henry  William 
IbvVkg.  Holmes,  had  entered  into  an  arrangement  for  sabmitting  the 
present  case  for  the  opinion  of  the  High  Court  of  Chancery ;  and  in 
pursuance  of  such  arrangement,  the  said  Peter  Cato,  John  Miller, 
and  John  Audley  had  withdrawn  from  the  said  ship  Ajax  the  man 
who  was  so  placed  by  them  in  possession  thereof  as  aforesaid,  and 
had  delivered  over  to  the  said  John  Irving,  Robert  Mitchell  Elis- 
worth, and  Henry  William  Holmes,  as  such  agents  as  aforesaid, 
the  whole  and  entire  possession  of  the  said  ship  Ajaxj  and  had 
agreed  to  do  any  act  or  acts  the  said  John  Irving,  Robert  Mitchell 
Elisworth,  and  Henry  William  Holmes  might  reasonably  require, 
[  *2^^  ]  for  the  purpose  *of  making  a  good  title  to  the  whole  of  the  said 
ship,  and  for  enabling  them  to  make  sale  thereof ;  and  in  pursu- 
ance of  the  said  arrangement,  the  said  John  Irving,  Robert  Mitchell 
Elisworth,  and  Henry  William  Holmes  had  made  arrangements  for 
securing  the  appropriation  of  the  net  value  of  forty-eight  64ths  of 
the  ship  and  freight,  to  the  payment  of  any  sum  that  might  be 
found  to  be  payable  to  the  said  Peter  Cato,  John  Miller,  and  John 
Audley. 

The  case  then  proceeded  as  follows : 

A  question  has  arisen  as  to  what  sum,  if  any,  ought  to  be  paid 
to  the  said  Peter  Cato,  John  Miller,  and  John  Audley  on  account  of 
their  demand,  as  such  mortgagees  as  aforesaid,  against  the  said 
ship  Ajax  and  the  said  freight;  and  all  the  parties  hereto  are 
desirous  of  submitting  the  said  question  for  the  opinion  of  the  High 
Court  of  Chancery. 

The  case  now  came  on  for  argument. 

Mr.  Crompton  and  Mr.  Selwyn  for  the  plaintiffs : 

The  plaintiffs'  title  as  mortgagees  from  Mr.  Ward  of  his  forty- 
eight  64th  shares  is  preferable  to  that  of  the  defendants,  as  repre- 
senting the  subsequent  purchaser  from  his  attorney. 

»  «  «  «  » 

[  221  ]  The  plaintiffs'  title  to  the  forty-eight  64th  parts  of  the  vessel  is 

complete,  and  there  is  no  ground  on  which  the  defendants  can  relj 
to  defeat  it. 

The  title  to  the  freight  follows  the  title  to  the  vessel. 

Mr.  Wigram  and  Mr.  Qoldsmid  for  the  defendants: 
[  222  ]  ♦     ♦     There  have  been  many  circumstances  in  which  the  freight 

will  not  follow  the  ownership  of  the  vessel. 
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[They  cited  on   ihis  point  Splidt    v.  Bowles  (i),   Morrison  v.        Cato 
Parsotis  (2),  Kerswill  v.  Bishop  (a),  and  other  cases.]  iRAmo. 

Mr.  Crompton,  in  reply.     ♦     *     ♦  [  22s  ] 

The  Vice-Chancbllob,  after  shordy  stating  the  case,  said :  Jan.  si. 

One  question  raised  in  this  case  is  as  to  the  interests  of  the 
plaintiffs  and  Marvin  in  the  ship. 

Upon  that  I  stated  my  opinion  when  the  case  was  argued,  that 
the  mortgage  of  the  plaintiffs  was  a  good  mortgage  as  against 
Marvin ;  and  consequently  that  Marvin  purchased  and  held  the  ship, 
subject  as  to  forty-eight  64th8  to  the  rights  of  the  plaintiffs  as 
mortgagees.    Adam's  sixteen  64ths  are  free  from  any  incumbrance. 

The  remaining  question  raised  is  as  to  the  rights  of  the  plaintiffs 
and  Marvin  in  the  freight.  As  to  the  freight,  the  statement  in  the 
case  is,  that  the  vessel  sailed  from  Sydney  with  the  cargo  on  her 
return  to  England  on  the  22nd  of  September,  1850,  and  arrived  at 
Gravesend  on  the  21st  of  February,  1851.  It  is  not  stated  that 
Marvin  was  at  the  expense  of  the  outfit  of  the  ship  for  the  voyage, 
or  of  the  voyage,  but  I  suppose  he  was.  The  rights  of  the  plaintiffs 
^as  mortgagees  of  a  share  of  a  ship  cannot  be  put  higher  than  the  [  *^2^  ] 
rights  of  part  owners ;  and  if  Marvin,  who  had  a  share  of  the  ship 
free  from  any  mortgage,  incurred  any  expenses  in  earning  the 
freight,  the  plaintiffs  cannot  claim  a  share  of  the  gross  freight 
making  no  allowance  for  such  expenditure ;  the  claim  must  be  in 
respect  of  the  net  amount,  after  allowing  to  Marvin  his  expenses  so 
incurred,  which  may  be  called  the  net  freight. 

I  am  of  opinion,  that,  subject  to  any  deductions  to  which  Marvin 
may  be  entitled,  the  plaintiffs,  as  mortgagees  of  forty-eight  64ths 
of  the  ship,  are  entitled  to  the  like  proportion  of  the  freight  in 
question  in  this  case. 

The  authorities  referred  to  in  the  argument  establish  that  the 
mortgagee  of  a  ship,  who  takes  possession  before  the  conclusion  of 
the  voyage,  is  entitled  to  the  then  accruing  freight.  It  was  con- 
tended by  the  defendants,  that  the  present  case  does  not  come 
within  this  rule,  because  the  plaintiffs  did  not  take  possession  until 
the  ship  was  in  the  docks,  and  the  voyage  therefore  concluded.  I 
consider  that  a  mortgagee  who  takes  possession  of  the  ship  at  any 
time  before  the  cargo  is  discharged,  comes  within  the  rule.    The 

(1)  10  R.  B-  296  (10  East,  279).  (3)  37  B.  B.  816  (2  Cr.  &  J.  629; 

(2)  11  B.  B.  622  (2  Taunt.  407).  *S.  C.  2  Tyr.  602). 
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Oato  right  to  the  freight  does  not  accrue  until  the  goods  are  not  only 
{BviNo.  conveyed  to  their  destination,  but  are  also  delivered ;  and  a  mort- 
gagee who  takes  lawful  possession  of  the  ship  while  the  goods  are  still 
on  board,  and  is  thereby  entitled  to  deliver  the  goods  and  receive 
the  freight,  to  the  exclusion  of  the  mortgagor,  must  be  as  much 
within  the  reason  of  the  rule  when  the  ship  is  in  the  docks,  as 
where  she  is  only  on  her  way  to  the  docks  at  the  time  when 
possession  is  taken. 

For  these  reasons,  if  the  plaintiffs  had  been  mortgagees  of  the 
entirety  of  the  ship,  they  would,  I  think,  taking  possession  of  her 
as  they  did,  be  entitled  to  the  whole  of  the  freight.    Being,  in  fact, 
mortgagees  of  certain  shares  only,  they  could  not  take  possession  of 
the  ship  to  the  exclusion  of  Marvin,  the  owner  of  the  other  shares, 
[  *226  ]      or  the  defendants,  *as  his  agents,  who  were  entitled  to  continue  in 
the  ship,  and  deliver  the  cargo.    But  I  think  it  will  be  found  that 
this  circumstance  does  not  vary  the  rights  of  the  plaintiffs,  though 
it  may  perhaps  vary  the  principle  on  which  their  rights  depend. 
Until  a  mortgagee  takes  possession,  or  does  some  act  equivalent  to 
taking  possession,  the  owner,  subject  to  the  mortgage,  is  in  the 
ordinary  case  entitled  to  the  freight,  and  is  not  accountable  to  the 
mortgagee  for  what  he  receives.    When  the  mortgage  is  of  the 
entirety,  the  mortgagee  can  take  exclusive  possession,  so  as  to 
entitle  himself  to  the  freight.     But  when  the  mortgage  is  of  a 
share  only,  he  cannot  effectually  take  possession,  so  as  to  entitle 
himself  singly  to  receive  the  freight.    In  such  a  case,  I  consider 
that  the  mortgagee,  even  without  formally  taking  possession,  if  he 
gives  notice  of  his  mortgage  to  the  part  owner  in  possession  of  the 
ship,  and  requires  payment  to  himself  of  the  share  of   freight 
belonging  to  his  mortgaged  share  of  the  ship,  would  at  least  entitle 
himself  to  receive   such   share   of  all  freight  accruing  and  not 
actually  due  at  the  time  of  the  notice.     To  hold  otherwise,  would 
make  it  in  many  cases  impossible  for  the  mortgagee  of  a  share  of  a 
ship  to  make  his  security  available  against  accruing  freights.     Had 
the  ship  in  this  case  been  a  real  estate  in  possession  of  Marvin,  and 
let  by  him  at  a  rent  for  the  whole,  there  can  be  no  doubt,  I  think, 
that  the  plaintiffs,  by  giving  notice  of  the  mortgage  to  Marvin,  and 
requiring  payment  of  a  proportion  of  the  rent,  would  have  been 
entitled  to  a  share  of  the  rent  then  accruing  and  afterwards  received 
by  Marvin. 
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DODD  V.  WAKE.  i852. 

Jan,  30. 
(5  De  G.  &  Sm.  226—228 ;  S.  0.  21  L.  J.  Ch.  356 ;  16  Jur.  776.)  . 

The  income  of  a  large  sum  of  stock  in  Court  was  payable  to  a  married       ^^^^  ^^* 
ladj,  aged  sixty-five,  on  her  sole  receipt,  for  life,  without  power  of  antici-        ^  *'  ' 
pation,  with  remainder  to  her  husband  for  life ;  and,  subject  thereto,  the        '*        -' 
stock  was  divisible  among  theii-  three  sons,  all  of  whom  were  of  age.  Upon 
the  petition  of  one  of  the  three  sons,  and  on  the  consent  of  the  father  and 
of  the  other  two  sons,  and  of  the  mother  (so  far  as  she  could  consent),  the 
CoTTBT  ordered  that  a  part  of  the  stock  should  be  sold  and  the  produce  paid 
to  the  petitioner ;  and  that  a  further  sum  of  stock,  sufficient  to  purchase  a 
(Government  annuity  during  the  life  of  the  mother  equivalent  to  the  income 
of  the  sum  of  stock  to  be  given  to  the  son  and  of  the  price  of  the  annuity, 
should  be  invested  in  the  purchase  of  the  annuity ;  and  the  Court  declared 
the  trusts  of  the  annuity  to  be  for  the  mother  for  life,  on  her  sole  receipt, 
without  power  of  anticipation ;  and  that  the  trusts  of  the  dividends  of  the 
balance  remaining  of  the  trust-fund  should  thenceforth  be  in  like  manner 
for  the  mother  for  life,  on  her  sole  account,  without  power  of  anticipation. 

John  Dodd,  the  testator  in  this  cause,  bequeathed  his  residuary 
personal  property  to  trustees,  upon  trust,  to  pay  the  income  to  his 
daughter,  Mrs.  Wake,  for  her  separate  use  for  life,  without  any 
power  of  anticipation ;  and,  after  her  decease,  to  her  husband,  in 
case  he  should  survive  her ;  and  after  the  decease  of  the  survivor 
of  them,  to  his  daughter's  children  in  the  usual  way,  to  become 
vested  interests  in  them  at  their  respective  ages  of  twenty-one 
years ;  but  the  will  contained  no  power  of  advancement  for  the 
benefit  of  the  children. 

Mr.  and  Mrs.  Wake  were  alive,  and  three  children  only  lived  to 
attain  the  age  of  twenty-one  years,  and  became  entitled  to  vested 
interests  in  remainder  in  the .  trust  funds  after  the  death  of  the 
survivor  of  Mr.  and  Mrs.  Wake,  the  latter  of  whom  had  attained 
the  sixty-fifth  year  of  her  age. 

The  residue  of  the  testator's  personal  estate  consisted  of 
29,288/.  108.  Id.  Consols  in  the  Bank,  standing  in  the  name  of  the 
Accountant-General  to  the  credit  of  the  cause. 

Mr.  J.  A.  D.  Wake,  one  of  the  children  of  Mrs.  Wake,  and  one 
of  the  defendants  in  the  cause,  now  presented  his  petition,  by 
which,  after  making  statements  to  the  effect  above  set  out,  he  stated 
that  he  had  lately  entered  into  an  arrangement  for  a  most  respect- 
able partnership  in  his  profession ;  that  he  was  in  want  of  5,0002. 
to  pay  the  required  premium  and  provide  the  necessary  capital ; 
that  bis  father,  mother,  and  brothers  were  desirous  that  the 
petitioner  should  enter  into  the  proposed  partnership,  and  that 
they  were  willing  and  consenting  (as  far  as  Mrs.  Wake  *could  con-  [  •227  J 
sent)  that  the  6,000/.  should  be  raised  in  the  manner  proposed. 
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DoHD  The  petition  concluded  by  asking  that  the  Accountant-General 
Wake.  might  be  directed  to  transfer  into  the  names  of  the  Commissioners 
for  the  Beduciion  of  the  National  Debt,  so  much  of  the 
29,2881.  10«.  Id.  Consols  as  would  be  sufficient  to  purchase  for 
Mrs.  Wake  a  Government  life  annuity  of  the  amount  of  the 
total  annual  dividends  of  two  sums  of  Bank  Annuities,  namely, 
of  that  sum  which  it  would  be  necessary  to  sell  to  raise  the  sum  of 
5,000/.  sterling,  and  of  that  sum  which  would  be  transferred  to  the 
Commissioners  for  the  Beduction  of  the  National  Debt ;  and  that 
the  Accountant-General  might  be  directed  to  sell  so  much  of  the 
residue  of  the  29,288L  10a.  Id.  Consols  as  would  be  sufficient 
to  raise  the  sum  of  5,0002.  sterling;  and  that  the  same,  when  raised, 
might  be  paid  to  the  petitioner ;  and  that  the  Government  annuity 
to  be  so  purchased  might  be  settled  upon  Mrs.  Wake,  the  mother  of 
the  petitioner,  for  her  life,  without  power  of  anticipation  ;  and  that 
the  Accountant-General  might  be  directed  to  pay  the  dividends  of 
the  residue  of  the  29,2882.  10«.  Id.  Consols  standing  in  the  name 
of  the  Accountant-General  in  trust  in  this  cause,  to  the  defendant 
Mrs.  Wake,  on  her  sole  receipt,  for  her  separate  use  during  her  life, 
or  until  the  further  order  of  the  Court. 

Mr.  liussell  and  Mr.  G.  L.  RusseUy  for  the  petitioner  and  all 
other  parties  to  the  suit  except  the  plaintiffs  (the  trustees), 
supported  the  petition. 

Mr.  Bichner,  for  the  trustees,  submitted  to  any  order  the 
Court  might  think  fit  to  make. 

The  Yice-Chancellor  said,  that  the  proposal  seemed  to  be  a 
desirable  one ;  and  that  it  would  secure  all  Mrs.  Wake's  rights,  to 
the  extent  even  of  protecting  her  against  any  diminution  of  the 
[  '228  ]  income  at  present  derived  by  her  *from  the  portions  of  the  trust 
fund  sought  to  be  sold  in  the  event  of  reduction  in  the  dividends 
upon  Consols,  and  would  probably  give  the  son  a  larger  sum  than 
he  could  have  obtained  if  he  had  sold  his  reversionary  interest. 

The  order  was  made  in  the  terms  of  the  prayer  ;  the  annuity  to 
be  purchased  in  the  name  of  the  Accountant-General. 
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TEIBE  V.   NEWLAND.  i862. 

(5  Be  G.  &  Sm.  236-240;  8.  C.  21 L.  J.  Ch.  283 ;  16  Jur.  286.)  M.Jia^. 

Under  a  gift  in  remainder  to  a  class  of  cliildren  payable  at  21,  with       Parkeb, 
benefit  of  survivorship  in  the  event  of  the  death  of  any  child  without  issue,  * 

the  survivorship  may  refer  to  the  time  thus  appointed  for  payment  and        [  236  J 
not  to  the  determination  of  the  previous  estate. 

A  testator  bequeathed  the  interest  of  3,000^.  to  his  daughter  for  life ;  and, 
after  her  death,  he  bequeathed  the  principal  in  trust  for  her  children,  in 
equal  shares,  to  be  paid  to  sons  at  twenty-one,  and  to  daughters  at  that  age 
or  on  marriage,  with  interest  in  the  meantime  for  their  maintenance,  with 
"benefit  of  survivorship  in  the  event  of  any  of  the  said  children  dying 
without  issue  : "  Held,  that  the  period  of  sui'vivorship  was  limited  to  the 
time  appointed  for  payment ;  aud  that  therefore  a  daughter  of  the  legatee 
for  life,  who  died  in  the  lifetime  of  the  latter  without  having  been  married, 
but  having  attained  twenty-one,  took  a  vested  interest,  which  did  not 
become  divested  by  the  survivorship  clause. 

The  question  in  this  case  arose  upon  the  construction  of  the  will 
of  John  Newland,  dated  the  80th  of  October,  1804,  the  material 
parts  of  which  were  the  following : 

*'  And  I  give  and  bequeath  unto  my  daughter  Mary,  the  wife  of 
William  Tribe,  the  interest  of  8,000Z.  sterling,  at  61.  per  cent,  per 
annum,  to  be  paid  unto  her  for  the  term  of  her  natural  life ;  and 
from  and  after  her  decease  I  give  and  bequeath  the  said  sum  of 
8,0002.  unto  my  sons  George  Newland  and  Richard  Newland,  their 
executors  and  administrators,  in  trust  for  the  use  and  benefit  of  all 
and  every  the  children  of  her  my  said  daughter  Mary  Tribe,  share 
and  share  alike,  and  to  be  paid  in  equal  proportions  unto  such  of 
them  as  shall  be  a  son  or  sons,  at  his  or  their  age  or  ages  of 
twenty-one  years,  and  unto  such  of  them  as  shall  be  a  daughter  or 
daughters,  at  her  or  their  age  or  ages  of  twenty-one  years,  or  day 
or  respective  days  of  marriage,  which  shall  first  happen,  with 
interest  in  the  meantime  upon  their  respective  shares  or  pro- 
portions of  the  said  sum  of  8,000Z.  at  51.  per  cent,  for  their  main- 
tenance and  education,  and  benefit  of  survivorship  in  the  event  of 
any  of  the  said  children  dying  without  issue ;  which  said  sum  of 
8,000/.,  and  the  interest  thereof,  as  hereinbefore  directed,  I  hereby 
charge  my  said  manor  of,  and  farm  lands  and  hereditaments  in, 
Broadwater,  hereinbefore  devised  unto  my  said  eldest  son  John 
Xewlandy  with  the  payment  thereof  accordingly." 

The  testator  died  in  1806,  leaving  his  daughter  surviving.  She 
had  only  five  children,  two  sons  and  three  daughters,  all  of  whom 
were  living  at  the  testator*s  death ,  and  attained  twenty-one. 
One  of  them,  a  daughter,  Frances  Tribe,  died  on  the  28rd  of 
December,  1848,  without  having  been  married.    The  others,  and 
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DoHD        The  petition  concluded  by  asking  that  the  Accountant-Greneral 
Wake.       might  be  directed  to  transfer  into  the  names  of  the  Commissioners 
for    the    Reduction    of    the    National    Debt,    so    much    of     the 
29,2881.  10«.  Id,  Consols  as  would  be  sufficient  to  purchase  for 
Mrs.  Wake   a  Government  life   annuity  of  the  amount  of    the 
total  annual  dividends  of  two  sums  of  Bank  Annuities,  namely, 
of  that  sum  which  it  would  be  necessary  to  sell  to  raise  the  sum  of 
5,000/.  sterling,  and  of  that  sum  which  would  be  transferred  to  the 
Commissioners  for  the  Reduction  of  the  National  Debt ;   and    that 
the  Accountant-General  might  be  directed  to  sell  so  much  of  the 
residue  of   the  29,288Z.  10s.  7d.  Consols  as  would  be  Bufficiest 
to  raise  the  sum  of  5,000Z.  sterling ;  and  that  the  same,  when  raised, 
might  be  paid  to  the  petitioner ;  and  that  the  Government  annuity 
to  be  so  purchased  might  be  settled  upon  Mrs.  Wake,  the  mother  of 
the  petitioner,  for  her  life,  without  power  of  anticipation  ;  and  that 
the  Accountant-General  might  be  directed  to  pay  the  dividends  of 
the  residue  of  the  29,2882.  10«.  Id.  Consols  standing  in  the  name 
of  the  Accountant- General  in  trust  in  this  cause,  to  the  defendant 
Mrs.  Wake,  on  her  sole  receipt,  for  her  separate  use  during  her  life, 
or  until  the  further  order  of  the  Court. 

Mr.  liussell  and  Mr.  O.  L.  Russell^  for  the  petitioner  and  all 
other  parties  to  the  suit  except  the  plaintiffs  (the  trustees), 
supported  the  petition. 

Mr.  Bichner,  for  the  trustees,  submitted  to  any  order  the 
Court  might  think  fit  to  make. 

The  Yice-Chancellor  said,  that  the  proposal  seemed  to  be  a 
desirable  one ;  and  that  it  would  secure  all  Mrs.  Wake's  rights,  to 
the  extent  even  of  protecting  her  against  any  diminution  of  the 
[  *228  ]  income  at  present  derived  by  her  *from  the  portions  of  the  trust 
fund  sought  to  be  sold  in  the  event  of  reduction  in  the  dividends 
upon  Consols,  and  would  probably  give  the  son  a  larger  sum  than 
he  could  have  obtained  if  he  had  sold  his  reversionary  interest. 

The  order  was  made  in  the  terms  of  the  prayer  ;  the  annuity  to 
be  purchased  in  the  name  of  the  Accountant-General. 
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TEIBE  V.   NEWLAND.  i862. 

(5  De  G.  &  Sm.  236-240;  S.  C.  21  L.  J.  Ch.  283 ;  16  Jur.  286.)  i'eb.Jl^in. 

Under  a  gift  in  remainder  to  a  class  of  children  payable  at  21,  with       ^^^?^ 
benefit  of  survivorship  in  the  event  of  the  death  of  any  child  without  issue,  '" 

the  survivorship  may  refer  to  the  time  thus  appointed  for  payment  and        ^         -' 
not  to  the  determination  of  the  previous  estate. 

A  testator  bequeathed  the  interest  of  3,000^  to  his  daughter  for  life ;  and, 
after  her  death,  he  bequeathed  the  principal  in  trust  for  her  children,  in 
equal  shares,  to  be  paid  to  sons  at  twenty-one,  and  to  daughters  at  that  age 
or  on  marriage,  with  interest  in  the  meantime  for  their  maintenance,  with 
"benefit  of  survivorship  in  the  event  of  any  of  the  said  children  dying 
without  issue  : "  Held,  that  the  period  of  survivorship  was  limited  to  the 
time  appointed  for  payment ;  and  that  therefore  a  daughter  of  the  legatee 
for  life,  who  died  in  the  lifetime  of  the  latter  without  having  been  married, 
but  having  attained  twenty-one,  took  a  vested  interest,  which  did  not 
become  divested  by  the  survivorship  clause. 

Thb  question  in  this  case  arose  upon  the  construction  of  the  will 
of  John  Newland,  dated  the  80th  of  October,  1804,  the  material 
parts  of  which  were  the  following : 

"And  I  give  and  bequeath  unto  my  daughter  Mary,  the  wife  of 
William  Tribe,  the  interest  of  8,0002.  sterling,  at  61.  per  cent,  per 
annum,  to  be  paid  unto  her  for  the  term  of  her  natural  life ;  and 
from  and  after  her  decease  I  give  and  bequeath  the  said  sum  of 
3,0002.  unto  my  sons  George  Newland  and  Richard  Newland,  their 
executors  and  administrators,  in  trust  for  the  use  and  benefit  of  all 
and  every  the  children  of  her  my  said  daughter  Mary  Tribe,  share 
and  share  alike,  and  to  be  paid  in  equal  proportions  unto  such  of 
them  as  shall  be  a  son  or  sons,  at  his  or  their  age  or  ages  of 
twenty-one  years,  and  unto  such  of  them  as  shall  be  a  daughter  or 
daughters,  at  her  or  their  age  or  ages  of  twenty-one  years,  or  day 
or  respective  days  of  marriage,  which  shall  first  happen,  with 
interest  in  the  meantime  upon  their  respective  shares  or  pro- 
portions of  the  said  sum  of  8,000Z.  at  51.  per  cent,  for  their  main- 
tenance and  education,  and  benefit  of  survivorship  in  the  event  of 
any  of  the  said  children  dying  without  issue ;  which  said  sum  of 
3,0002.,  and  the  interest  thereof,  as  hereinbefore  directed,  I  hereby 
charge  my  said  manor  of,  and  farm  lands  and  hereditaments  in, 
Broadwater,  hereinbefore  devised  unto  my  said  eldest  son  John 
Newland,  with  the  payment  thereof  accordingly." 

The  testator  died  in  1806,  leaving  his  daughter  surviving.  She 
had  only  five  children,  two  sons  and  three  daughters,  all  of  whom 
were  living  at  the  testator*s  death,  and  attained  twenty-one. 
One  of  them,  a  daughter,  Frances  Tribe,  died  on  the  28rd  of 
December,  1848,  without  having  been  married.    The  others,  and 
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Tribe       the  tenant  for  life,  were  *still  living.     The  question  was,  whether 
KewiLlnd.    the  personal  representatives  of  the  deceased  daughter  took  any 
[  •237  ]      interest. 

Mr.  Bacon  and  M7\  Orove  for  some,  and  Mr.  T.  H.  Terrell  for 
others  of  the  surviving  children  : 

There  is  no  gift  of  the  capital  of  the  fund  till  the  death  of  the 
tenant  for  life ;  this,  therefore,  is  the  period  for  ascertaining  the 
members  of  the  class  who  are  to  take.  And  even  if  it  should  be 
thought  that  the  deceased  child  took  a  vested  interest,  it  was 
divested  by  the  survivorship  clause,  which  must  be  held  to  refer  to 
the  time  of  the  death  of  the  tenant  for  life.  In  neither  view  can 
the  representative  of  the  deceased  child  take.  (They  cited 
Billingsley  v.  Wills  (i),  Cripps  v.  Wolcott  (2),  Pope  v.  Whit^^ombe  (3), 
Wordswoj-th  v.  Wood  (4).) 

Mr.  Matins  and  Mr.  Freelmg  for  the  representatives  of  the 
deceased  child : 

t  238  ]  *     *    Pope  V.  Whitcombe,  and  the  other  authorities  cited  on  the 

part  of  the  surviving  children,  were  decided  on  the  ground  of  the 
testator  not  having  pointed  out  any  time  for  the  vesting  or  payment 
of  the  legacy ;  and  therefore  the  death  of  the  tenant  for  life  was 
the  only  period  to  which  the  survivorship  clause  could  be  referred. 
In  Wo7'dswoHh  v.  Wood  the  words  "then  surviving"  occurred. 
(They  also  referred  to  Bonverie  v.  Bouverie  (5),  Crozier  Y.Fisher  (e), 
Taylor  v.  Frobisher  (7).) 

The  Vicb-Chancellor  : 

It  is  contended  in  this  case  that  nothing  vested  in  the  children 
of  Mary  Tribe  until  after  her  death;  and  for  this  the  case  of 
Billingsley  v.  Wills  is  relied  on  as  an  authority.  That  case  has,  I 
think,  sometimes  been  misunderstood.  The  gift  there  was  to  the 
younger  son  and  sons,  in  case  there  should  be  any  younger  sons,  and 
all  the  daughters  of  Capel  Billingsley  ;  but  in  case  he  should  have 
only  daughters,  then  to  his  younger  daughter  or  daughters.  Upon 
a  careful  examination  of  the  special  provisions  of  the  will,  Lord 
Hardwicke  considered,  that,  by  younger  sons  and  younger  daughters, 
the  testator  meant  those  who  should  answer  that  description  at  the 

(1)  3  Atk.  220.  1  H.  L.  C.  129). 

(2)  20  B.  R  268  (4  Madd.  11).        (0)  78  E.  R.  Ill  (2  PL  349). 

(3)  27  R  E.  32  (3  Ruse.  124).         (6)  28  R  R  141  (4  Russ.  398). 

(4)  48  R  R.  191  (4  My.  &  Cr.  611 ;    (7)  Ante,  p.  o4. 
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death  of  Capel  Billingsley,  and  for  that  and  other  reasons  he  decided        Trtbk 
that  the  children  to  take  were  those  only  who  should  be  living  *at     newlInd. 
the  death  of  Capel  Billingsley ;  consequently,  Letitia  Wills,  who      [  *239  ] 
died  in  the  lifetime  of  Capel  Billingsley,  took  no  share.     She  was 
excluded,  not  because  she  took  an  interest  that  did  not  vest,  but 
because  she  did  not  come  within  the  class  comprised  in  the  gift. 
The  question  in  Billingsley  v.  Wills  was,  at  what  time  the  class  of 
takers  was  to  be  ascertained,  and  not  whether  the  individuals  of  an 
ascertained  class  took  vested  interests  in  those  shares. 

In  the  present  case  the  question  is  very  different.  The  gift  is  for 
the  use  and  benefit  of  all  the  children  of  Mary  Tribe,  and  not  of 
any  particular  class  of  them ;  and  the  question  raised  is,  as  to 
whether  a  child,  who  was  included  in  the  gift,  took  a  vested  interest 
in  her  share ;  and,  as  I  stated  during  the  argument,  I  do  not  think 
this  question  admits  of  a  doubt.  I  consider  that  every  child  of 
Mary  Tribe  who  was  living  at  the  testator's  death,  or  born  afterwards, 
took  a  vested  share  in  the  fund. 

The  question  remains  as  to  the  effect  of  the  words  '^  with  benefit 
of  survivorship  in  the  event  of  any  of  the  said  children  dying  without 
issue.*'  I  consider  that  these  words  were  meant  to  divest  the  share 
of  any  child  dying  without  issue  before  the  time  of  payment  men- 
tioned just  before,  namely,  twenty-one  as  to  sons,  and  twenty-one 
or  marriage  as  to  daughters.  The  collocation  of  the  sentence  seems 
to  point  at  this  construction.  The  gift  is  "  with  interest  in  the 
meantime  upon  their  respective  shares  or  proportions  of  the  said 
sum  of  3,O0OZ.  at  51.  per  cent.,  for  their  maintenance  and  education, 
and  benefit  of  survivorship  in  the  event  of  any  of  the  said  children 
dying  without  issue ;  "  so  that  the  words  in  question  form  part  of 
a  sentence  providing  for  what  is  to  be  done  in  the  meantime,  until 
the  shares  become  payable.  The  difficulty,  if  any,  in  this  construc- 
tion, lies  in  the  words  ''dying  without  issue"  as  applied  to  daughters. 
In  my  view  of  the  clause,  the  words  "  without  issue  "  are  to  be  read 
as  applicable  to  sons,  and  as  surplusage  but  not  otherwise  incorrect 
as  applied  to  daughters. 

I  do  not  think  the  words  of  survivorship  can  be  taken  as  applying  [  24o  j 
to  tiie  death  of  Mary  Tribe.  They  are  found  in  a  clause,  the  object 
of  which  is  to  declare  trusts  which  are  not  to  commence  till  after 
her  death,  and  which  proceeds  throughout  on  the  assumption  that 
her  life  interest  has  ceased.  Moreover,  the  Court,  without  a  much 
more  clear  indication  of  intention  than  there  is  to  be  found  in  this 
will,  does  not  adopt  a  construction  which  makes  the  provision  for 
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Tbtbb       children  depend  on  the  contingency  of  their  surviving  their  parent ; 
Nbwland.    more  especially  where  the  testator  has  pointed  out  the  usual  periods 
of  twenty-one  as  to  sons,  and  twenty-one  or  marriage  as  to  daughters, 
as  the  time  when  the  shares  are  to  be  paid. 

For  these  reasons  I  am  of  opinion  that  the  personal  representa- 
tives of  Frances  Tribe  are  entitled  to  a  share  equally  with  the 
surviving  children. 


1862.  ELVY   V.  NORWOOD  (l). 

Feb.  25. 
(6  De  G.  &  Sm.  240—243 ;  S.  G.  21  L.  J.  Ch.  716 ;  16  Jur.  493.) 

t?^P  ^'  The  heir  of  a  mortgagor,  who  has  covenanted  for  himself  and  his  heirs  to 

r  9in  1  P*^y  ^^  mortgage  debt  and  interest,  cannot  redeem  without  paying  arrears 

*-        ^  of  interest  to  the  extent  of  twenty  years,  the  mortgagee  being  entitled  to 

tack  the   arrears  of  interest  to   the  debt  as  against  the  heir,  since  the 

covenant  creates  a  lien  as  against  him. 

This  was  a  suit  for  the  redemption  of  a  mortgage. 

By  an  indenture  of  February  20,  1880,  and  a  fine,  lands  were 
assured  to  the  use  of  William  Pain  and  his  wife,  for  their  joint  lives 
and  the  life  of  the  survivor,  with  remainder  to  such  uses  as  William 
Eivy  should  appoint,  and  subject  thereto  to  the  use  of  William  Elvr 
in  fee. 

By  indentures,  dated  the  22nd  and  23rd  days  of  February,  1830, 
made  between  William  Elvy  of  the  one  part,  and  Weller  Norwood 
of  the  other  part,  in  consideration  of  lOOZ.  to  William  Elvy  paid  by 
Weller  Norwood,  the  remainder  in  reversion  of  William  Elvy  was 
appointed  and  released  to  the  use  of  Weller  Norwood,  his  heirs  and 
assigns,  subject  to  redemption  on  payment  of  lOOZ.,  and  interest  at 
5  per  cent.  The  mortgage  contained  a  covenant  on  the  part  of 
William  Eivy,  for  himself,  his  heirs,  executors,  and  administrators, 
in  the  usual  form,  for  payment  of  the  mortgage  money. 
[  '^241  ]  William  Elvy  died  in  the  year  1832,  intestate,  leaving  Sarah 

Elvy,  one  of  the  defendants,  his  widow,  and  the  plaintiffs,  his  only 
sons  and  heirs  according  to  the  custom  of  gavelkind,  according  to 
which  custom  the  lands  were  descendible. 

The  bill  alleged,  that  the  sum  of  lOOZ.  secured  by  the  indentures 
of  the  22nd  and  28rd  days  of  February,  1830,  and  all  interest 
accrued  in  respect  thereof,  had  been  fully  paid  to  the  said  defendant 

(1)  After  a  considerable  conflict  of  In  re  Lloyd  [1903]  1  Ch.  285,  72  L.  J. 

opinion    and    decision    the   Court  of  Ch.  78,  87  L.  T.  541,  where  the  cases 

Appeal  has  now  held  that  in  a  redemp-  are  collected ;  and  see  the  note  upon 

tion  action  a  mortgagee  is  not  limited  this  point  in  84  R  R  217. — O.  A.  S. 
to  six  years*  arrears  of  interest :    see 
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W.  Norwood,  or  at  least  that  a  present  right  to  receive  the  said  ei.vt 
sum  of  lOOf.  and  the  interest  thereof  had  accraed  to  the  defendant  nobwood. 
W.  Norwood,  who  was  a  person  capable  of  giving  a  discharge  for 
or  release  of  the  same  more  than  twenty  years  ago ;  and  that  no 
part  of  the  said  principal  or  interest-money  had  been  since  paid, 
nor  had  any  acknowledgment  of  the  right  thereto  been  given, 
within  the  said  twenty  years,  in  writing  signed  by  any  person  or 
persons  by  whom  the  same  was  payable,  or  his,  her,  or  their  agent 
or  agents,  to  any  person  or  persons  entitled  thereto,  or  bis,  her,  or 
their  agent  or  agents;  and  it  prayed  that  the  defendant  W.  Norwood 
might  be  declared  a  trustee  of  the  lands  for  the  plaintiffs ;  or,  if 
the  Court  should  be  of  opinion  that  the  defendant  W.  Norwood 
was  a  mortgagee  of  the  lands,  and  that  anything  was  owing  to  him 
upon  the  security  thereof,  that  he  might  be  decreed  to  convey  the 
lands  to  the  plaintiffs,  upon  payment  by  the  plaintiffs  to  the  said 
defendant  of  what  was  owing  to  him  upon  the  security  of  the  lands. 

The  bill  also  prayed  for  an  injunction  to  restrain  the  defendant 
from  selling  the  estate. 

On  the  12th  of  June,  1850,  the  plaintiffs  moved  for  an  injunction 
accordingly;  and,  after  some  discussion,  it  was  agreed  that  the 
principal  debt  was  not  barred,  and  that  the  only  question  was  as  to 
the  arrears  of  interest  to  which  the  defendant  was  entitled.  By 
arrangement,  an  order  was  made  for  payment  by  the  defendant  of 
lOOZ.  and  six  years'  interest;  and  on  the  defendant  undertaking 
not  to  sell  before  *the  17th  July,  when  the  payment  was  to  be  [  '242  ] 
made,  the  motion  was  ordered  to  stand  over.  And  it  was  arranged 
that,  if  practicable,  the  question,  whether  more  than  six  years' 
interest  was  payable,  should  be  decided  upon  the  motion  without 
bringing  the  cause  to  a  hearing. 

On  the  26th  January,  1852,  the  motion  was  renewed,  and  stood 
over  for  want  of  all  proper  parties  being  before  the  Court. 

On  this  day  the  motion  again  came  on.  ^V5.  25. 

Mr.  Bird  for  the  plaintiffs,  the  co-heirs  of  the  mortgagor : 

By  the  3  &  4  Will.  IV.  c.  27,  s.  42,  no  more  than  six  years'  arrears 
of  interest  can  be  recovered  upon  a  mortgage  ;  and  it  has  been  held, 
that  this  enactment  is  not  affected  by  the  8  &  4  Will.  lY.  c.  42, 
which  allows  twenty  years  for  the  recovery  of  money  secured  by 
covenant :  Hughes  v.  Kelly  (1),  Hunted'  v.  Nockolda  (2).  By  the  latter 
case  the  law  is  settled  so  as  to  reconcile  the  two  Acts,  by  applying 
(J)  61  B.  B.  109  (3  Dr.  &  War.  482).         (2)  84  R.  R.  217  (1  Mac.  &  O.  640). 
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Elvt        one  to  the  remedy  upon  the  mortgage,  and  the  other  to  the  personal 
Norwood,     remedy  against  the  covenantor. 

Mr.  Speed  for  the  defendant,  the  mortgagee : 

In  Hunter  v.  Nockolds  (i),  and  Hughes  v.  KeUy  (2),  the  question 
was  between  two  incumbrancers,  and  not  between  the  debtor  and 
creditor  themselves.  (He  cited  Du  Vigier  v.  Lee  (a),  and  Harrison  v. 
Duignan  (4).) 

Mr.  Bird,  in  reply. 

The  Vice-Chancellor  : 

I  do  not  think  this  case  is  governed  by  any  of  the  authorities 
referred  to.     A  mortgage  deed  was  executed  in  February,  1850, 
with  a  covenant  for^payment  of  the  mortgage  money  and  interest. 
[  *243  ]       The  mortgagor  has  died,  and  *the  present  suit  is  instituted  by  his 
co-heirs,  seeking  to  redeem  that  security.     There  is  a  long  arrear 
of  interest  unpaid,  and  the  question  is  as  to  the  extent  of  arrears 
which  the  plaintiffs  are  bound  to  pay.     Upon  the  construction  of 
the  3  &  4  Will.  IV.  c.  27,  it  has  been  decided,  and  I  think  rightly 
decided — at  all  events  in  a  way  that  is  binding  on  this  Court — that 
the  only  arrears  of  interest  that  are  a  charge  upon  the  land  are 
arrears  for  six  years.   On  the  other  hand,  there  is  the  other  statute, 
the  8  &  4  Will.  IV.  c.  42,  which  leaves  the  personal  liability  on 
the  covenant  open  for  twenty  years.     The  covenant  in  this  case  is 
one  in  which  the  heirs  of  the  mortgagor  are  bound,  and  the  present 
plaintiffs  are  consequently  bound  by  the  covenant  of  the  mortgagor 
to  the  extent  of  the  assets  descended  to  them.    The  case,  therefore, 
stands  thus :  as  regards  the  land,  there  is  a  mortgage  security  for 
only   six  years'  arrears  of  interest;   and  the  heirs,  who  are  the 
persons  entitled  to  the  land,  are  liable  under  the  covenant  to  pay 
twenty  years*  arrears.    Suppose  that  the  heirs  had  been  liable  on  a 
separate  bond  given  by  the  mortgagor  for  the  payment  of   the 
interest,  instead  of  this  covenant:  by  the  settled  course  of  this 
Court,   they  could  not  redeem  the  mortgage  of   their  ancestor 
without  satisfying  the  specialty  debt.    The  mortgagee  could  not 
tack  the  covenant  against  the  covenantor ;  but,  the  heirs  beiug 
bound  by  the  covenant,  he  has  a  right  to  tack  it  as  against  them. 
I  think  that  the  plaintiffs  cannot  redeem  unless  upon  the  terms  of 

(1)  84  R.  R  217  (1  Mac.  &  G.  640).  (4)  59  E.  E.  689  (2  Dr.  &  War.  298. 

(2)  61  E.  E.  109  (3 Dr.  &  War.  482).      303),  and  see  Oreenway  v.  Bromfiihl 

(3)  62  E.  E.  122  (2  Hare,  326).  89  E.  E.  395  (9  Hare,  201). 
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paying  twenty  years'  arrears  of  interest ;  and  in  so  holding,  I  do 
not  consider  that  I  am  deciding  anything  contrary  to  the  cases  of 
Hughes  v.  Kelly  (i),  and  Hunter  v.  Nockolds  (2) ;  while  I  am  acting 
in  accordance  with  the  view  taken  in  Du  Vigier  v.  Lee  (3). 

The  order  was  for  redemption  on  payment  of  interest 
for  twenty  years  and  costs,  deducting  the  amount 
of  interest  already  paid. 


Elvy 

V. 

Norwood. 


WRYGHTE'S  CASE. 
In  re  Gkeat  Western  Extension  Atmospheric  Railway 

Company. 

(5  De  G.  &  Sm.  244—246 ;  S.  0.  16  Jur.  812.) 

[Sbe  a  corresponding  decision  under  the  Companies  Act,  1862, 
In  re  General  Rolling  Stock  Company,  Joint  Stock  Discount  Com- 
pany's Claim  (1872)  L.  E.  7  Ch.  646,  41  L.  J.  Ch.  732,  27  L.  T.  88. 
The  appeal  in  Wiyghte's  case,  reported  in  2  D.  M.  &  G.  688,  was 
an  original  motion  in  a  different  matter  which  did  not  come  before 
the  Vice-Chancellor.] 


1852. 
Feb.  25. 

Parker, 
V.-C. 

[244] 


BOGUE  V.  HOULSTON  (4). 

(5  De  G.  &  Sm.  267—275 ;  S.  C.  21  L.  J.  Ch.  470;  16  Jur.  372.) 

A  plaintiff  published  a  book  containing  letter-press,  illustrated  by  wood- 
engmvings,  printed  on  the  same  paper  at  the  same  time.  The  defendants 
published  a  fiimilar  book,  with  different  letter-press,  but  containing  pirated 
copies  of  the  wood  engravings.  The  plaintiff,  upon  motion  for  an  injimc- 
tion,  proved  that  he  had  complied  with  the  requisitions  of  the  Copyright 
Act  (5  &  6  Vict.  c.  45),  but  he  had  not  complied  with  the  Act  for  the  pro- 
tection of  engravings  (8  Geo.  IL  c.  13)  by  printing  the  date  of  publication 
and  the  name  of  the  proprietor  on  each  copy :  Held,  that  the  Copyright  Act 
(5  &  6  Yict.  c.  45),  extended  to  the  wood  engravings  equally  with  the 
letter-press,  and  the  Court  granted  an  injunction. 

SerMct  tJiat  a  book  does  not  necessarily  include  every  print,  design,  or 
engraving,  vhich  forms  part  of  the  book,  as  well  as  the  letter-press  therein. 

M.  Hebrmakn  Ploncquet,  of  Stuttgard,  contributed  to  the  Great 
Exhibition  in  Hyde  Park,  in  1851,  a  number  of  stuffed  animals,  in 
single  figures  and  groups,  in  imitation  of  the  actions  of  human 
beings.     These  figures  having  excited  considerable  attention  and 

(1)  61  R  R.  109  (3  Dr.  &  War.  482).  (4)  Maple  <fc   Co.  v.   Junior  Army 

(2)  84  E.  B.  217  (1  Mac.  &  G.  640).      and  Navy  Stores  (1882)  21  Oh.  D.  369, 

(3)  62  R.  R.  122  (2  Hare,  326).  52  L,  J.  Ch,  67,  47  L.  T.  589. 


1852. 
Feb.  16,23. 

Parker, 
V.-C. 

[267] 
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BoGUE  interest,  Mr.  David  Bogue,  bookseller  and  publisher,  of  Fleet  Street, 
HouLBTON,  employed  artists  at  great  expense  to  make  drawings  from  these 
figures  and  groups,  and  arranged  a  work,  consisting  of  letter-press 
and  wood-cuts,  representing  these  animals  and  groups  of  animals. 
This  publication  was  a  quarto  work,  got  up  at  great  expense  and 
with  much  elegance,  and  was  sold  at  the  price  of  8«.  6d.  per  copy 
plain,  and  6s.  per  copy  coloured.  The  title  of  the  work  was  "  The 
Comical  Creatures  from  Wurtemberg,  including  the  story  of  Beynard 
the  Fox ;  with  twenty  Illustrations,  drawn  from  the  Stuffed  Animals 
contributed  by  Herrmann  Ploncquet,  of  Stuttgard,  to  the  Great 
Exhibition.'*  The  work  was  published  in  the  autumn  of  1861,  and 
soon  reached  a  third  edition.  The  work  consisted  of  a  number  of 
stories  and  fables,  comprising  the  story  of  Reynard  the  Fox,  which 
was  an  old  tale,  as  to  which  no  copyright  existed.  The  illustrations 
to  this  story  were  taken  from  the  copies  made  of  M.  Ploncquet's 
stuffed  animals.  Other  stories  were  introduced  into  the  publication, 
to  illustrate  the  wood-cuts ;  amongst  these  were  the  story  of  the 
Weasels  of  Homewood,  and  the  story  of  the  Frog  who  would  a 
wooing  go.  In  January,  1852,  Messrs.  Houlston  and  Stoneman 
commenced  the  publication  of  a  serial  work,  intitled  ''  The  Stoiy 
Book  for  Young  People,"  by  Aunt  Mary;  and  they  issued  the  first 
[  ^268  ]  number  of  that  work,  containing  "  The  Comical  History  *and 
Tragical  End  of  Reynard  the  Fox,"  at  the  price  of  2d.  Mr.  Bogue, 
considering  this  an  infringement  of  his  copyright,  filed  his  bill 
against  the  defendants,  and  prayed  an  injunction  against  the 
defendants'  publication. 

This  was  a  motion  made  immediately  after  the  bill  had  been 
filed,  for  an  injunction  in  the  terms  of  the  prayer  of  the  bill,  to 
restrain  the  defendants,  their  agents  and  servants,  from  printing, 
or  publishing  or  selling,  or  exposing  for  sale  or  hire,  or  otherwise 
disposing  of,  or  causing,  procuring,  or  permitting  to  be  printed, 
published,  sold,  exposed  for  sale  or  hire,  or  otherwise  disposed  of, 
any  further  or  other  copies  or  copy  of  a  book  called  **  The  Comical 
History  and  Tragical  End  of  Reynard  the  Fox,"  or  any  other  book, 
work,  publication,  or  thing  containing  any  passage,  article,  print, 
wood-cut,  engraving,  illustration,  matter,  or  thing,  taken  or  copied 
or  colourably  altered  from  any  passage,  article,  print,  wood-cut, 
engraving,  matter,  or  thing  contained  in  the  book  of  the  plaintiff's, 
intitled  **  The  Comical  Creatures  from  Wurtemberg,  including  the 
History  of  Reynard  the  Fox,  with  twenty  Illustrations,  drawn  from 
the    Stuffed    Animals    contributed   by   Herrmann   Ploncquet,   of 
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Stuttgard,  to  the  Great  Exhibition/  wherein  copyright  subsisted       Booue 
and  belonged  to  the  plaintiff,  Houlston. 

It  appeared  from  the  bill  and  the  affidavits,  that  the  plaintiff's  publi- 
cation consisted  of  letter-press  and  wood-cuts,  printed  on  the  same 
large  sheets  of  paper,  and  that  the  wood-cuts  appeared  as  separate 
leaves  when  the  sheets  were  folded  into  their  quarto  size.  It  also 
appeared,  that  the  plaintiff's  work  had  been  duly  entered  at 
Stationers'  Hall,  and  that  all  the  provisions  of  the  Copyright  Act, 
5  4  6  Vict.  c.  45,  had  been  complied  with,  so  as  to  vest  the  copy- 
right of  the  book  as  such  in  him.  It  also  appeared,  that  the 
defendants  were  merely  the  publishers  of  the  book  for  a  Mr.  Philp. 
Mr.  Philp,  by  his  affidavit,  deposed  that  he  had  been  engaged  in 
designing  and  issuing  various  publications  in  a  cheap  form  for  the 
use  and  *benefit  of  the  poorer  classes,  and  amongst  them  illustra-  [  *269  ] 
tions  of  the  Great  Exhibition;  that  he  had  employed  numerous 
artists,  liberally  paid,  to  select  objects  for  his  work ;  that  amongst 
the  illustrations  supplied  to  him  were  the  sketches  contained  in  the 
defendants'  publication ;  and  that  the  artist  who  supplied  these 
sketches,  by  his  affidavit,  asserted  that  he  had  copied  them  from 
the  original  figures  in  the  Great  Exhibition. 

Mr.  Craig  and  Mr.  lieiUy  in  support  of  the  motion : 

The  plaintiff  claims  a  copyright  for  all  the  letter-press  and  wood- 
cuts, except  that  he  does  not  claim  any  copyright  in  the  mere  story 
of  Reynard  the  Fox,  which  is  common  property.  Not  imputing  any 
impropriety  either  to  the  defendants  or  to  Mr.  Philp  personally,  the 
comparison  of  the  two  works  clearly  shows  that  that  of  the  defen- 
dants' is  a  copy  from  that  of  the  plaintiff's ;  and  the  plaintiff  having 
complied  with  all  the  requisitions  of  the  5  &  6  Yict.  c.  45,  has  a 
copyright  in  his  publication,  and  is  entitled  to  have  it  protected  by 
the  injunction  of  this  Court. 

Mr.  Swanston  and  Mr.  Bennet  for  the  defendants : 

The  plaintiff  does  not  allege  that  the  letter-press  in  the  defendants' 
work  is  an  infringement  of  his  copyright.  The  plaintiff's  case  is  a 
charge  of  piracy  of  his  engravings,  and  that  presumes  a  property  in 
the  engravings  protected  by  the  statute.  The  defendants  submit, 
that  the  plaintiff's  engravings  are  not  protected  by  the  statute, 
because  the  requisites  of  the  statute  have  not  been  complied  with ; 
these  engravings  do  not  contain,  as  the  statute  requires,  the  date  of 
the  publication  and  the  name  of  the  proprietor.     [They  cited 
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BoGUB        Thompson  v.   Symonds  (i),   Newton   v.   Cowie  (2),   and    Brooks  v. 
HouLSTON.     Cock{s).] 
[  272  ]  According  to  these  decisions,  there  can  be  no  injunction  granted 

in  this  case,  because  the  equitable  remedy  is  only  extended  to  the 
protection  of  a  legal  right,  and  because  the  plaintiff  has  not  estab- 
lished a  title  to  the  legal  monopoly,  which  it  is  the  object  of  an 
injunction  to  protect. 

[  273  ]  Mr.  Craig,  in  reply  : 

*  *  The  plaintiff's  answer  to  the  argument  for  the  defendants 
is  shortly  this :  that  the  statute  does  not  apply  to  a  case  in  which 
the  illustrations  are  published  in  and  as  part  of  the  book,  and  stili 
less  does  it  apply  to  a  case  where,  as  in  the  present,  the  illustrations 
are  actually  printed  on  the  same  paper  as  the  letter-press  of  the 
book,  and  at  the  same  time  as  the  letter-press  of  the  book 
itself;  which  is  proved  in  this  case  by  the  production  of  the 
sheets  of  the  original  work,  from  which  it  appears  that  the  block  of 
the  wood  engraving  is  put  into  the  same  frame  as  the  letter-press, 
and  is  printed  together  with  it  and  at  the  same  time.  In  none  of 
the  cases  referred  to  by  the  defendants  does  it  appear  that  the 
engravings  were  at  all  connected  with  or  formed  part  of  the  book, 
except  in  the  case  of  Newton  v.  Cowie  (2),  where,  although  the 
engravings  as  to  which  the  question  arose  were  connected  with  the 
book,  yet  the  plans  and  drawings  were  separate  and  distinct  plates. 

/erd.  23.       The  Vicb-Chancbllor  : 

This  was  a  motion  for  an  injunction.  The  plaintiff  had  published 
a  book  which  contained  designs  of  groups  taken  from  figures  and 
groups  of  stuffed  animals  at  the  Exhibition  of  last  year.  The 
plaintiff  had  annexed  to  each  design  a  label,  descriptive  of  and 
giving  a  name  to  the  design  ;  and  these  designs  were  illustrations 
[  *274  ]  of  the  ^letter-press,  which  consisted  of  stories,  in  which  the  cha- 
racters that  appeared  in  the  groups  were  the  animals  to  which 
the  stories  related.  The  defendants  had  published  a  similar  book 
containing  stories,  with  the  names  of  the  same  dramatis  persona  ; 
the  stories  themselves  were  different  from  those  contained  in  the 
work  of  the  plaintiff,  but  they  were  illustrated  by  designs,  and 
the  plaintiff  stated,  that  these  designs  were  piratical  copies  of 
those  in  the  plaintiff's  book.    That  was  denied  by  the  defendants; 

(1)  2  E.  E.  526  (5  T.  E.  41,  45).  12  Moore.  457). 

(2)  29  E.  E.  541  (4  Bing.  234 ;  S.  C.  (3)  42  E.  E.  348  (3  Ad.  ft  El.  138). 
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bat  npon  an  inspection  of  the  designs  themselves,  and  upon  the       Bogub 
evidence,  I  came  to  the  conclusion,  at  the  time  of  the  hearing,  that    houmton. 
the  defendants  had  copied  their  designs  from  those  of  the  plaintiff, 
and  that  they  had  not   only   copied   the   designs,    but   also    the 
descriptive  labels.     Under  these  circumstances,  there  could  be  no 
doabt  of  the  plaintiff's  right  ptimd  facie  to  an  injunction. 

But  then  it  had  been  suggested,  that  the  plaintiff  had  not  made 
out  his  title  to  any  copyright  in  his  designs,  because  he  had  not 
complied  with  the  requisitions  of  the  Act  8  Geo.  II.  c.  13,  which  is 
still  the  Act  which  regulates  the  copyright  in  engravings  and 
designs;  and  which,  as  it  has  been  construed,  provided  that  the 
date  of  the  publication,  with  the  name  of  the  proprietor  of  every 
engraving,  should  be  engraved  on  each  plate,  and  printed  on  each 
print  That  Act,  together  with  the  Act  the  17  Geo.  III., 
regulates  the  copyright  in  designs ;  and  this  is  not  denied.  The 
plaintiff  said,  that  his  publication  was  a  book,  and  that  his  name  was 
duly  registered  at  Stationers'  Hall  as  the  proprietor  of  that  book ; 
and  he  referred  to  the  provisions  of  the  5  &  6  Yict.  c.  45,  as  giving 
him  a  copyright  in  such  book  within  the  definition  in  that  Act : 
"every  volume,  part  or  division  of  a  volume,  pamphlet,  sheet  of 
letter-press,  sheet  of  music,  manuscript,  map,  plan,  or  chart, 
separately  published."  This  definition  does  not  extend  to  prints  or 
designs  separately  published,  but  only  to  the  prints  and  designs 
forming  part  of  a  book  ;  and  the  book  is  not  less  a  *book  because  it  [  *276  ] 
contains  prints  or  designs  or  other  illustrations  of  the  letter-press. 
This  Act  vested  in  the  proprietor  so  registered,  the  right  to  sue  in 
respect  of  any  invasion  or  infringement  of  the  copyright  of  his  book. 
It  appears  to  me  that  a  book  must  include  every  part  of  the  book,  it 
must  include  every  print,  design,  or  engraving  which  forms  part  of 
the  book,  as  well  as  the  letter-press  therein,  which  is  another  part 
of  it  Prints  published  separately  do  not  appear  to  have  been 
within  that  Act  by  that  express  definition.  But  the  case  now  before 
the  Court  is  not  the  case  of  separately  published  prints,  but  the  case 
of  designs  forming  part  of  a  book.  There  is  no  decision  of  any 
court  of  law,  or  of  this  Court,  either  way  upon  this  point.  I  have 
considered  carefully  the  cases  to  which  Mr.  Swanston  has  referred 
me  upon  the  Act,  as  to  whether  the  copyright  of  a  book  con- 
sisting of  letter-press  and  designs  is  confined  to  the  book,  and 
does  not  extend  to  the  illustrations  and  designs,  unless  the  pro- 
visions of  the  statutes  of  8  Geo.  11.  and  17  Geo.  III.  have  been 
complied  with. 

ft.a. — yroju  xo.  6 
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BoouB  In  the  absence  of  authority  on  this  subject,  I  think,  upon  the 

HouLSTON.  construction  of  the  6  &  6  Vict.  c.  45,  that,  where  there  are  designs 
forming  part  of  a  book  in  which  a  person  has  copyright,  such  copy- 
right extends  to  the  illustrations  and  designs  of  the  book,  equally  as 
to  the  letter-press.  Therefore,  I  think  the  plaintiff  is  entitled  to  an 
injunction ;  but  if  the  defendants  require  it,  he  must  be  put  upon 
terms  to  bring  an  action  to  try  the  right  at  law. 

The  defendants  asking  to  put  the  plaintiff  upon  terms  to  bring 
an  action,  the  injunction  was  granted,  the  plaintiff  undertaking  to 
bring  an  action. 


i862.  BERNAED'S   CASE  (I). 

— '       In  re  North  of  England  Joint  Stock  Banking  Company. 

Parkkb,  ^-  p^  ^  ^  g^  283—289 ;  S.  C.  21  L.  J.  Ch.  468 ;  16  Jur.  810.) 

[  28H  ]  A  shareholder  in  a  Joint- stock  Banking  Company  executed  a  deed  of 

transfer,  binding  him  to  pay  to  two  trustees  for  the  Company  all  sums  then 
due,  or  to  become  due,  in  respect  of  twenty  shares;  and  he  reoeiyed  the 
usual  certificate  that  he  held  twenty  shares.  He  shortly  afterwards 
acquired  thirty  other  shares,  but  did  not  execute  any  deed  in  respect  of 
them ;  he  then  obtained  a  certificate  that  he  was  the  holder  of  fifty  shares. 
In  answer  to  inquiries  respecting  the  circumstances  of  the  Company,  which 
he  shortly  afterwards  made,  the  manager  of  the  Company  informed  him. 
amoug  other  particulars,  that  the  dividends  were  payable  half-yearly, 
whereas,  in  fact,  the  liabilities  of  the  Company  at  that  time  greatly  exceeded 
its  assets.  He  then  purchased  fifty  more  shares  in  the  Company,  being 
shares  forfeited  by  former  owners,  and  then  held  by  the  directors  in  trust 
for  the  Company,  of  which  circumstance,  however,  he  was  ignorant,  and 
received  a  certificate  that  he  was  the  holder  of  100  shares.  He  received  the 
dividends  on  these  100  shares  for  two  years,  until  1847,  when  the  Company 
stopped  payment :  Held,  that  the  shareholder  was  a  contributory  for  100 
shares  without  qualification,  and  that  the  inaccurate  representation  of  the 
manager,  however  fraudulent,  did  not  relieve  the  shareholder  from  his> 
obligations  as  such  in  respect  of  the  fifty  shares  purchased  from  the 
directors. 

Tms  was  a  motion  on  behalf  of  Mr.  Bernard,  by  way  of  appeal, 
asking  that  the  decision  of  the  Master,  who  had  included  the  name 
of  that  gentleman  in  the  list  of  contributories  to  the  Company  as  a 
[  ♦284  ]  contributory  without  qualification,  *in  respect  of  100  shares,  might 
be  reversed  or  discharged ;  and  that  the  name  of  Mr.  Bernard  might 
be  struck  out  from  the  list  in  respect  of  eighty  of  the  100  shares ;  or 
in  case  the  Court  should  be  of  opinion  that  his  name  should  be 
included  in  such  list  in  respect  of  the  eighty  shares,  then  that  it 
might  be  ordered  that  it  be  so  included  with  a  qualification,  that  in 

(1)  Western  Bank  of  Scotland  v.  Adie  (1867)  L.  E.  1  So.  Ap.  H6. 
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respect  of  such  eighty  shares,  or  such  part  thereof  in  respect  of    Bbrkabd's 

which  the  Court  should  be  of  opinion  that  his  name  should  be 

included,  he  was  liable  only  as  a  contributory  subsequent  to  the 

several  times  of  the  purchases  thereof  by  Mr.  Bernard,  that  is  to  say, 

as  to  thirty  of  the  eighty  shares,  subsequent  to  the  5th  of  January, 

1844,  and  as  to  fifty  of  the  eighty  shares,  subsequent  to  the  14th 

day  of  May,  1844 ;  or  that  it  might  be  referred  to  the  Master  to 

inquire  and  state  to  the  Court  what  were  the  terms  and  nature  of 

the  respective  contracts  for  the  thirty  shares  and  fifty  shares. 

The  construction  of  the  Company,  and  several  of  the  clauses  of  its 
deed  of  settlement,  and  the  circumstances  under  which  an  order  for 
winding  up  the  Company  had  been  obtained,  appear  from  several 
cases  before  reported  (l). 

In  December,  1848,  Mr.  Bernard  purchased  twenty  shares  in  the 
Company ;  upon  which  the  vendor  and  Mr.  Bernard  executed  the 
usual  deed  of  transfer,  by  which  Mr.  Bernard  covenanted  with  two 
of  the  directors  of  the  Company  to  pay  all  sums  then  due  or  there- 
after to  become  due  on  the  shares,  and  otherwise  to  perform  the 
covenants  and  conditions  of  the  deed  of  settlement.  An  account 
with  Mr.  Bernard  was  thereupon  opened  in  the  Company's  Share 
Register  Book. 

In  the  same  month  Mr.  Bernard  purchased  thirty  other  ^shares  C  *2^^  ] 
of  the  executors  of  Mr.  Gooles,  a  deceased  shareholder.  No  deed 
of  transfer  was  executed  for  these  shares ;  but,  according  to  the 
practice  of  the  Bank,  they  were  at  once  transferred  into 
Mr.  Bernard's  name  and  to  his  account  in  the  Company's  Share 
Register   Book. 

On  the  12th  of  January,  1844,  Mr.  Bernard  wrote  to  the  manager, 
and  inquired  as  to  the  circumstances  of  the  Company.  In  reply, 
the  manager  gave  him  certain  particulars,  and,  among  other  things, 
stated  as  follows :  ''  The  dividends  are  now  payable  half-yearly, 
and  you  will  be  entitled  to  one  for  the  last  half-year,  which  will 
probably  be  paid  in  March." 

Mr.  Bernard  subsequently  became  the  purchaser  of  fifty  other 
shares.  These  shares  he  in  fact  purchased  (but  without  his  know- 
ledge) from  the  directors :  they  were  shares  forfeited  by  previous 
owners.  No  deed  of  transfer  was  executed  in  respect  of  these 
shares ;  and,  according  to  the  practice  of  the  Company,  they  were 
at  once  transferred  into  Mr.  Bernard's  name  and  to  his  account ; 

(1)  See  lU  The  North  of  England  Banking  Company,   75  E.  E.   1S7    (1 

6—2 


84  1862.    CH.     5  DE  G.  &  SM.  285—286.  [r.r. 

bbki9ard*s  and  the  manager  sent  him  a  certificate  that  he  was  the  owner  of 
100  shares. 

Mr.  Bernard  continued  to  receive  the  dividends  upon  these 
100  shares  until  March,  1847,  when  the  Company  stopped 
payment. 

From  the  report  of  the  official  manager  appointed  to  act  in  the 
winding-up  of  the  Company,  it  now  appeared  that  all  the  capital  of 
the  Company  had  been  lost  long  prior  to  the  year  1848 ;  and  that, 
in  January,  1844,  the  liabilities  exceeded  the  assets  of  the  Company 
by  a  very  large  sum.  It  appeared  also  that  the  whole  or  the 
greater  part  of  the  losses  of  the  Company  had  been  incurred  prior 
to  Mr.  Bernard's  becoming  a  proprietor  in  the  Company. 

The  other  facts  of  the  case  will  appear  from  the  YiGB-CHANGSLiiOB's 
judgment. 

[  *286  ]  Mr.  Hetherington,  in  support  of  the  motion,  submitted  *that 

Mr.  Bernard  was  liable  as  a  contributory  only  in  respect  of  the 
twenty  shares,  for  which  only  he  had  executed  the  deed  of  transfer ; 
but  that,  as  to  the  thirty  shares  which  he  purchased  from  the 
representatives  of  Mr.  Gooles,  the  requisitions  of  the  deed  of 
settlement  had  not  been  complied  with ;  and  without  such  com- 
pliance the  deed  declared  he  could  not  be  a  shareholder.  And  he 
referred  to  several  clauses  of  the  deed  of  settlement  in  support  of 
this  argument.  As  to  the  fifty  shares  which  Mr.  Bernard 
purchased  from  the  directors,  the  same  objection  applied,  and  also 
this  further  objection,  that  Mr.  Bernard  had  been  induced  to 
purchase  from  the  directors,  and  in  fact  from  the  Company,  by  the 
fraudulent  representation  of  the  manager  in  his  letter  of  January, 
1844,  that  the  Company  was  in  so  prosperous  a  state  as  that  it  was 
paying  dividends  to  the  shareholders.  The  Company  ought  not  to 
be  allowed  to  take  advantage  of  its  own  fraud,  and  fix  Mr.  Bernard 
as  a  shareholder  in  respect  of  these  shares. 

Mr.  Bacon  and  Mr.  J.  V.  Prior,  for  the  official  manager,  sub- 
mitted that  the  letter  of  the  manager  of  the  Bank  to  Mr.  Bernard 
did  not  contain  any  mis-statement  of  facts ;  but  that,  even  if  it  did 
contain  fraudulent  statements,  and  even  if  Mr.  Bernard  had  been 
thereby  induced  to  become  a  purchaser  of  the  shares,  although  it 
may  be  true  that  the  directors  and  manager  were  personally  liable 
to  Mr.  Bernard,  yet  the  Company  could  not  be  presumed  to  have 
authorised  a  fraud,  and  it  was  no  answer  to  the  right  of   the 
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shareholders  at  large  to  have  his  name  as  a  contribatory  on  the    Bbrnard*8 
list:  Dodgsofi's  case(l). 

Mr.  Hetherington,  in  reply. 

The  Vicb-Chakcbllor  :  [  287  ] 

I  do  not  see  that  Mr.  Bernard  is  entitled  to  the  relief  which  he 
asks  in  respect  of  eighty  shares.  It  appears  that  he  possessed  one 
hundred  shares.  He  had  originally  become  a  purchaser  of  twenty 
shares,  with  respect  to  which  all  the  formalities  prescribed  by  the 
deed  had  been  entered  into:  as  to  those,  therefore,  no  question 
arises.  He  also  became  a  purchaser  of  thirty  and  fifty  shares  at 
subsequent  periods.    These  eighty  stand  on  very  clear  grounds. 

Mr.  Bernard  purchased  the  fifty  shares  from  the  directors  under 
the  25th  clause  of  the  deed  of  settlement,  which  gives  the  directors 
power  to  sell  shares ;  and  it  prescribed  that  '^  every  purchaser  of  such 
shares  shall,  when  and  so  soon  as  he  shall  have  paid  his  purchase 
money  to  the  directors,  and  otherwise  have  complied  with  the 
provisions  of  the  deed  of  settlement  respecting  purchasers  of 
shares,"  or  such  of  them  as  may  be  applicable  to  the  case  now  in 
contemplation,  receive  from  the  directors  a  certificate  or  transfer  of 
the  same  shares  under  the  hands  of  two  of  their  body,  /'  and  be 
thereupon  recognised  as  a  shareholder  in  respect  of  the  same 
shares,  and  invested  with  all  the  rights,  privileges,  and  qualifications 
incident  to  the  complete  ownership  of  such  shares."  Mr.  Bernard 
bought  from  the  directors,  he  paid  the  directors  for  the  shares,  he 
received  the  certificate  which  was  contemplated  by  this  clause,  and 
he  has  received  dividends  upon  these  shares.  I  find  that  a  previous 
clause,  the  24th,  prescribes,  that  every  purchaser  or  transferee  of 
shares  shall,  in  respect  thereof,  if  required  by  the  directors,  execute 
a  deed.  It  appears  that  the  directors  never  required  this  gentle- 
man to  execute  a  deed ;  but  the  transaction  was  complete  between 
him  and  the  directors  by  the  delivery  of  the  certificate  ;  and  there 
is  no  suggestion  that  he  did  not  receive  the  dividends.  He  took  to 
the  Company  at  that  time  for  better  or  worse ;  he  put  himself  in 
the  same  position  as  any  other  shareholder :  and  it  is  impossible 
*to  suppose  that  every  different  purchaser  of  shares  from  the  I  *^^^  ] 
directors  enters  into  a  separate  and  distinct  contract  with  the 
directors,  having  regard   to  the  liabilities  and   the  state  of   the 

(1)  3  Be  G.  &  Sm.  85,  where  the      agents  of  the  body  of  shareholders  to 
ViCE-CHAircBLrx>B  observed  that  the      oommit  a  fraud. — 0.  A.  S. 
directors  of  a  Company  cannot  be  the 
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Bbbnabd'8    concern  at  that  time.    No  doubt,  as  to  fifty  shares,  he  is  in  precisely 

Cask. 

the  same  position  as  any  other  shareholder  of  the  Company  ;  and 

as  to  these  fifty  it  does  not  appear  to  me  that  there  was  any 

irregularity  or  departure  from  the  provisions  of  the  deed. 

Then,  as  to  the  thirty  shares,  Mr.  Bernard  bought  them  from 
the  executors  of  Mr.  Gooles ;  and  it  appears  that  no  deed  of 
transfer  from  them  to  him  was  ever  executed ;  but  the  directors 
gave  him  a  certificate  of  the  shares,  and  he  received  the  dividends. 
Now  it  is  quite  clear,  upon  the  deed  of  settlement,  that,  referring 
to  the  S4th  clause,  the  certificate  is  only  to  be  issued  on  the 
transfer  of  the  shares  ;  so  that  the  directors,  in  giving  Mr.  Bernard 
the  certificate,  gave  him  a  document  that  he  was  not  entitled  to, 
except  on  having  the  shares  transferred  to  him ;  and  it  appears 
also,  by  the  80th  clause,  that  the  dividends,  where  any  person 
ceases  to  be  the  holder  of  shares,  are  to  remain  in  suspense  until 
the  transfer  is  completed.  Now  the  directors  paid  to  this  gentle- 
man the  dividends  upon  his  shares,  which  again  was  an  act  which 
was  not  to  be  done  by  the  directors  until  the  transfer  to  him  was 
completed  :  so  that  we  find  him  in  possession  of  the  certificate  and 
in  receipt  of  the  dividends,  which  assumes  that  there  had  been  a 
previous  transfer  of  shares  to  him.  No  doubt  the  preceding  clause 
assumes  that  there  was  to  be  an  instrument  of  transfer.  That 
formality  was  waived  both  by  the  directors  and  the  vendors,  and 
there  may  be  considerable  inconvenience  arising  from  that  waiver. 
I  think  they  were  all  competent  to  waive  that ;  and  I  do  not  think 
the  circumstance  that  there  was  no  deed  of  transfer,  when  there 
is  no  doubt  of  the  nature  of  the  contract,  can  vary  the  liability  of 
the  purchaser  to  the  Company,  or  the  relation  in  which  the 
[  *^89  ]  purchaser  stands  to  the  vendors.  It  appears  to  me,  looking  *at 
this  clause,  that  the  deed  of  transfer  is  to  be  considered  as  a 
formality  of  more  or  less  importance,  which  the  parties  have 
thought  fit  to  dispense  with. 

Then  the  26th  clause  has  been  much  relied  on  by  Mr.  Hetherimfton. 
It  says,  that  "  whenever,  by  any  means  whatsoever,  any  shares 
shall  become  actually  forfeited,  or  shall  be  duly  and  effectually 
transferred  to  a  new  holder,  then  and  in  such  case,  and  not  before, 
the  responsibility  of  the  previous  holder  as  a  member  of  the 
Company  in  respect  of  such  shares  shall,  (so  far  as  the  law  will  in 
that  behalf  allow)  cease  and  determine,"  and  so  on.  I  consider 
that  these  shares  have  been  effectually  transferred  for  every 
purpose.     I  find  that  all  the  consequences  of  an  effectual  transfer 
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exist;    and    I   think  the  parties  were  quite  competent,  whatever    Bbrnards 

other   circumstances  may  follow,  to  waive  the  deed  of  transfer. 

With  respect    to  the  last  proviso,  the  liability  of  the  vendor  and 

transferror  of  shares  does  not  cease,  even  although  there  has  been 

a  regular  transfer.    If  the  vendor  has  transferred  ever  so  regularly, 

he  is  to  remain  liable  in  regard  to  the  liabilities  which  attach  to 

him  during  the  period  of  his  ownership.    I  think  that  it  would  be  to 

put  these  persons  in  a  different  position  from  that  in  which  the 

contract  of  the  parties  supposed  they  were  to  be,  if  I  were  to  hold 

that  the    transaction  between  them  was  not  a  complete  transfer. 

Dodgson's  case  shows  that  the  directors  cannot  be  the  agents  of  the 

Company  to  commit  a  fraud ;   and,  therefore,  even  if  Mr.  Bernard 

bad  been  induced  to  take  shares  by  the  misrepresentation  of  the 

directors,  that  was  no  reason  why  he  should  not  be  a  contributory. 

For  these  reasons  I  cannot  give  the  relief  asked  by  Mr.  Bernard. 

The  motion  was  refused  with  costs. 


The  great  WESTERN  RAILWAY  CO.  v.  RUSHOUT. 

(5  De  O.  &  Sm.  290—312;  S.  C.  17  Jur.  238.) 

Parliament  having  created  a  Company  the  power  rests  in  Parliament  to 
vary  its  constitution,  or  to  control  or  to  annihilate  it ;  and  it  is  not  the 
function  of  a  court  of  equity  to  decide  on  the  propriety  of  an  application  to 
Parliament  to  vary  the  original  object  contemplated  by  the  Act  Such  an 
application  is  not  illegal  if  it  be  pursued  by  legal  means.  But  it  appearing 
in  a  suit  by  certain  shareholders  that  a  Company  had  resolved  to  use  its 
funds,  and  to  pledge  its  credit,  and  to  make  contracts,  for  the  purpose  of 
such  an  application  to  Pai'liament :  Held,  that  such  appropriation  of  funds 
and  pledges  and  contracts  were  illegal ;  and,  at  the  instance  of  the  share- 
holders, an  injunction  was  granted  restraining  the  appropriation  of  funds, 
the  pledging  of  the  Company's  credit,  and  the  entering  into  contracts  in 
support  of  such  an  application  to  Parliament ;  but  the  Coubt  declined  to 
restrain  the  Company  from  introducing  or  soliciting  such  bill,  or  using  the 
name  and  seal  of  the  Company  for  those  purposes. 

Certain  of  the  directors  of  a  Bailway  Company  acting  on  the  nomination 
of  another  Bailway  Company  which  was  interested  in  certain  shares  in  it, 
and  which  nominated  those  directors  by  virtue  of  the  Act  constituting  the 
Company,  were  excluded,  by  a  resolution  of  the  board  of  directors,  from 
the  meetings  of  the  directors,  and  the  majority  delegated  all  the  powers  of 
the  board  to  a  managing  committee :  Held,  that  although  in  sudi  a  body 
the  majority  binds  the  minority,  yet,  that  it  is  essential  to  the  validity  of 
their  acts  that  the  voice  of  the  minority  should  have  been  heard ;  and  such 
exclusion  of  directors  was  restrained. 

A  Bailway  Company  was  beneficially  entitled  to  certain  shares  in  another 
Bailway  Company,  which,  imder  the  authority  of  the  Act  constituting  the 
latter  Company,   were  vested  in  trustees  for  the  former.      The  formei: 
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[  •291  ] 


Oompany  filed  a  bill  against  the  directors  and  certain  sharehold^s  of  the 
latter,  and  against  the  trustees  of  their  own  shares,  complaining  that  certain 
dispositions  of  the  trust  funds  and  contracts,  which  were  in  contemplatioEi, 
were  illegal ;  and  praying  for  an  account  and  relief  against  the  directorB, 
and  an  injunction  to  restrain  such  disposition  of  funds  and  contracts :  H^d, 
that,  as  the  equitable  title  of  the  plaintiffs  was  executed,  they,  making 
their  trustees  defendants,  could  sustain  their  suit,  and  were  not  precluded 
from  suing  by  the  proTisions  of  the  Companies  Clauses  Consolidation  Act^ 
1845,  sect.  20,  which  exonerates  Companies  from  seeing  to  the  execution  of 
any  trusts  affecting  shares. 

In  this  case  a  bill  had  been  filed  on  the  9th  of  February,  1852, 
in  which  the  Great  Western  Railway  Company,  on  behalf  of 
themselves  and  all  other  shareholders  in  the  Oxford,  Worcester, 
and  Wolverhampton  Railway  Company,  except  such  of  the  defen- 
dants as  were  shareholders  therein,  were  plaintiff,  against  Mr. 
George  Bushout  and  others,  the  directors  of  the  Oxford,  Worcester, 
and  Wolverhampton  Railway  Company,  and  against  the  same 
Company  and  Mr.  Charles  Russell  and  three  other  gentlemen,  the 
holders  of  certain  shares  in  the  same  Company  in  trust  for  the 
Great  Western  Railway  Company,  were  defendants. 

This  was  a  motion  made  on  behalf  of  the  plaintiffs  for  an 
injunction,  to  restrain  the  Oxford,  Worcester,  and  Wolverhampton 
Railway  Company,  and  the  directors  thereof,  from  using  or  apply- 
ing the  name,  seal,  funds,  and  monies  of  the  Company  towards  the 
payment  of  any  costs,  charges,  or  expenses  *of  or  relating  to  or  in 
any  manner  occasioned  by  a  scheme  for  an  extension  railway  in 
the  bill  mentioned,  or  the  soliciting  or  promotion  thereof,  or  a  bill 
introduced  or  about  to  be  introduced  into  Parliament,  as  in  the 
plaintiffs'  bill  mentioned,  or  from  or  by  reason  of  any  other  bill  or 
scheme  for  the  like  purpose ;  and  also  from  introducing  or  solicit- 
ing the  bill  or  any  other  bill  for  the  like  purposes,  or  using  the 
name  or  seal  of  the  said  Oxford,  Worcester,  and  Wolverhampton 
Railway  Company  for  the  introducing  or  soliciting  of  such  bill  in 
Parliament;  and  in  particular  from  entering  into  any  contracts, 
agreements,  or  engagements  in  the  name  or  on  the  behalf  of  the 
Oxford,  Worcester,  and  Wolverhampton  Railway  Company,  with 
reference  to  the  proposed  undertaking  or  any  other  scheme  for  the 
like  purpose,  or  the  promotion  thereof,  or  with  reference  to  the  bill 
or  any  other  bill  for  the  like  purpose,  or  the  soliciting  or  promotion 
of  any  such  bill ;  and  also  from  excluding  Samuel  Baker,  Frederick 
Pratt  Barlow,  Thomas  Bulkeley,  Richard  Potter,  Henry  Symonds, 
and  Thomas  Williams  (who  were  directors  of  the  Company,  acting 
as  such  on  behalf  of  the  Great  Western  Railway  Company,  on 
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their  nomination,  in  parsnance  of  provisions  in  one  of  the  Acts    The  great 
constitating  the  same  Company),    or    any  other   of    the   Great  railway  Co. 
Western  Bailway  Company's  directors  of  the  Oxford,  Worcester,     rushout. 
and  Wolverhampton  Bailway  Company,  from  full  and  free  access 
to  and  inspection  of,  and  obtaining  full  and  complete  information 
touching  and  concerning,  all  agreements,  contracts,  reports,  corre- 
spondence, and  proceedings  by  any  of  the  directors,  or  officers, 
servants,  or  agents  of  the  said  Company  relating  to  the  proposed 
scheme  or  undertaking,  or  the  solicitation  or  promotion  of  the  bill 
or  any  matter  preliminary  thereto  or  connected  therewith ;  and 
also  from    exclading  Mr.  Baker  and  the  other  Great  Western 
Bailway  Company's  directors  of  the  Company  from  their  full  and 
free  participation  in  and  management  of  the  affairs  of  the  Company, 
and  from    full   and  free    access  to  *all  books  and    papers   and       [*292J 
proceedings  of  the  same  Company,  and  of  the  officers,  servants,  and 
agents  thereof,  and  from  receiving  full  information  in  all  respects 
as  to  the  resolutions,   deliberations,  and  proceedings  of  all  and 
every  the  committees  of  the  same  board  of  directors  appointed  and 
to  be  appointed. 

It  appeared,  that,  in  the  spring  of  1844,  the  formation  of  a 
railway  from  Wolverhampton  by  Worcester,  to  unite  with  the 
Great  Western  Bailway  at  Oxford,  was  proposed ;  and  that  that 
Company  consented  to  concur  with  the  original  promoters  in 
carrying  out  this  scheme. 

A  provisional  agreement,  dated  the  15th  August,  1844,  was 
entered  into  between  the  directors  of  the  Great  Western  Bailway 
Company,  and  the  committee  of  management  of  the  then  proposed 
Oxford,  Worcester,  and  Wolverhampton  Bailway  Company,  which 
was  modified  by  another  agreement  between  the  same  parties, 
dated  the  20th  September,  1844,  by  which  such  a  permanent  rental 
of  the  proposed  line  by  the  Great  Western  Bailway  Company  was 
guaranteed  by  that  Company,  as,  upon  a  calculation  of  the  costs, 
appeared  to  amount  to  a  dividend  of  SI.  lOs.  per  cent,  per  annum 
upon  the  estimated  outlay,  together  with  half  of  any  surplus 
profits. 

The  subscribers'  agreement  of  the  new  Company  was  afterwards 
executed ;  and  it  provided,  that  the  Company  might  make  further 
agreements  with  the  Great  Western  Company  to  carry  the  above 
two  agreements  into  effect,  with  such  modifications  as  might  be 
advisable. 

On  the  4th  of    August,  1845,  "The    Oxford,   Worcester,   and 
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ThbGbeat    Wolverhampton  Railway  Act,  1845,"  was  passed,  by  which   the 
Railway  Co.  Company  was  incorporated,  with  the  usual  powers  to  construct 
RosHouT,     '^^^^  railway.    The  following  sections  of  the  Act  were  referred  to 
during  the  hearing : 

Sect.  4  provided,  that  the  capital  of  the  Company  should  be 
1,500,000Z. 
[  ♦293  ]  Sect.  6  provided,  that  the  number  of  shares  should  be  *30,000,  of 

60L  each ;  and  by  sect.  9  the  Company  were  authorised  to  borrow 
not  exceeding  500,0001.,  when  the  whole  of  the  1,500,000/.  shoald 
have  been  subscribed  for,  and  one  half  paid  up. 

Sect.  11  enacted,  that  it  should  be  lawful  for  the  Great  Western 
Bailway  Company  to  subscribe  towards  and  become  shareholders 
in  the  undertaking  to  any  extent  not  exceeding  75O,O0OZ. ;  and  by 
sect.  12  the  Great  Western  Bailway  Company  were  authorised,  out 
of  their  corporate  funds,  to  guarantee  interest  after  a  rate  not 
exceeding  51.  per  cent,  on  the  shares  they  were  empowered  to  sub- 
scribe for,  to  any  persons  in  whose  hands  the  shares  might  be 
placed  by  way  of  security. 

Sect.  18  provided,  that,  at  all  general  or  special  general  meetings 
of  the  Company,  the  Great  Western  Company  might  vote,  in  respect 
of  the  shares  held  by  them,  by  any  person  being  a  shareholder ,  for 
that  purpose  deputed  by  them;  but  no  director  or  nominee 
appointed  by  the  Great  Western  Bailway  Company  was  to  vote  as 
to  any  question  of  the  sale  or  lease  of  the  railway  to  the  Great 
Western  Bailway  Company,  or  as  to  the  working  or  using  thereof 
by  that  Company. 

Sect.  15  directed,  that  the  number  of  directors  should  be  sixteen, 
of  whom  six  were  to  be  appointed  by  the  Great  Western  Bailway 
Company,  and  the  remainder  by  the  shareholders  at  large.  By 
sect.  16,  the  provisions  of  the  Companies  Clauses  Consolidation  Act, 
as  to  the  election  or  removal  of  directors,  were  directed  not  to  apply 
to  the  directors  to  be  appointed  by  the  Great  Western  Bailway 
Company ;  and  by  sect.  23  the  directors  were  not  to  be  reduced  in 
number,  except  with  the  consent  of  the  Great  Western  Bailway 
Company. 

The  Act  then  directed,  by  sect.  88,  the  formation  of  the  railway 
from  Oxford  to  Wolverhampton ;  and  by  sect.  88,  that  the  railway 
and  works  should  be  constructed  and  completed  in  all  respects  to 
[  *294  ]  the  satisfaction  of  the  engineer  *for  the  time  being  of  the  Great 
Western  Bailway  Company ;  and  that  the  railway  should  be  on  the 
broad  gauge,  so  as  to  admit  of  its  being  worked  continuously  with 
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the  Great  "Western  Railway;  but,  by  sect.  44,  the  Company  was    THEGsasAT 
directed  to  lay  down  additional  rails  on  the  narrow  gauge,  between  railway  Co. 
Abbots  Wood  and  Wolverhampton.  rushout. 

By  sects.  94  and  95  the  Great  Western  Eailway  Company  and  the 
Company  thereby  incorporated,  were  made  severally  and  jointly 
liable  to  pay  to  the  Commissioners  for  the  improvement  of  the 
navigation  of  the  Severn,  such  an  annual  sum  as  should  be  neces- 
sai-y  to  make  up  their  tolls  to  a  specified  annual  amount;  and 
subsequent  sections  provided  for  the  apportionment  of  that  liability 
as  between  the  two  Companies. 

Sect.  128  authorised  the  Oxford,  Worcester,  and  Wolverhampton 
Railway  Company  to  let  on  lease  the  railway  and  works  to  the 
Great  Western  Railway  Company,  with  the  approbation  of  three- 
fifths  of  the  shareholders  in  the  latter  Company ;  and  by  sect.  129 
the  sale  of  the  line  to  the  Great  Western  Bailway  Company  was 
authorised  upon  similar  conditions.  Sect.  ISO  empowered  the  two 
Companies  to  make  contracts  for  efifecting  the  purposes  of  the  Act, 
and  ratified  all  contracts  made  previously  to  the  Act  between  the 
provisional  committee  of  the  Company  and  the  directors  of  the 
Great  Western  Bailway  Company,  with  the  sanction  of  a  general 
meeting  of  shareholders  in  the  latter  Company.  Sect.  181  provided, 
that  if  the  Company  failed  to  complete  their  railways  within  a 
specified  time,  the  Great  Western  Railway  Company  should  finish 
them,  and  might,  in  specified  events,  be  required  by  the  Board  of 
Trade  so  to  do.  And  by  sect.  132,  the  Great  Western  Bailway 
Company  were  subjected  to  the  provisions  of  an  Act  of  the  preced- 
ing session,  which  attached  certain  conditions  to  the  construction 
of  future  railways. 

The  Great  Western  Bailway  Company  became  shareholders  to  a 
large  amount  in  the  undertaking  ;  and  at  the  *date  of  the  bill  they  [  *2v^  ] 
held  3,600  shares  in  the  Company,  standing  in  the  names  of  four 
persons,  Mr.  Charles  Bussell  and  three  other  gentlemen,  who  were 
defendants  in  this  suit,  upon  certain  trusts,  declared  in  an  indenture 
dated  the  28rd  of  March,  1848.  The  Great  Western  Bailway  Com- 
pany bad  paid  180,000/.  in  respect  of  these  shares ;  and,  in  exercise, 
of  the  powers  vested  in  them,  they  appointed  six  members  of  their 
own  body  directors  of  the  Oxford,  Worcester,  and  Wolverhampton 
Railway  Company. 

It  became  obvious,  after  the  passing  of  the  Act  of  1845,  that 
the  proposed  railway  and  works  could  not  be  completed  for  the 
K>am  authorised  to  be  raised ;    and   the  Oxford,  Worcester,  and 
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The  gbeat  Wolverhampton  Railway  Company,  by  the  defendant  Mr.  Bufford, 
ratlw^Co.  ^^^^  their  chairman,  and  three  other  gentlemen,  who  were  con- 
stituted a  committee  for  the  purpose,  negotiated  with  the  Great 
Western  Railway  Company  for  a  lease  to  the  latter  Company  of  the 
line,  upon  the  guarantee  of  an  increased  rental ;  and  the  Great 
Western  Railway  Company  were  willing  to  accede  to  the  pro{>osal 
upon  certain  conditions. 

The  Oxford,  Worcester,  and  Wolverhampton  Amendment  Act, 
1846,  was  passed  in  that  year.  By  it  the  Company  was  authorised 
to  raise  an  additional  capital  of  220,0002.,  and  to  make  certain 
extension  and  branches  of  and  to  their  original  undertaking. 

By    '*Tlie    Oxford,    Worcester,    and    Wolverhampton   Railway 
(Amendment)  Act,  1848,"  the  Company  were  authorised  to  raise 
an  additional  sum  of  750,0002.     By  another  Act,  intitled   **  The 
Oxford,  Worcester,  and  Wolverhampton  Railway  (Deviation)    Act 
1848,"  the  Company  were  authorised  to  alter  their  line,  and  to 
terminate  it  hy  a  junction  at  a  specified  point  on  the  London  and 
North- Western  Railway.    The  creation  of  additional  capital  for  these 
specified  purposes  was  authorised  to  be  raised ;  and  it  was  provided, 
that  it  should  not  be  lawful  for  the  Company,  out  of  any  money  by 
[  *296  ]       that  or  any  other  Act  authorised  to  *be  raised  for  the  purposes  in 
that  Act  mentioned,  to  pay  or  deposit  any  sum  of  money  which,  by 
any  standing  order  of  either  House  of  Parliament  then  in  force  or 
thereafter  to  be  in  force,  might  be  required  to  be  deposited  in 
respect  of  any  application  to  Parliament  for  the  purpose  of  obtaining 
an  Act  authorising  the  Company  to  construct  any  other  railway,  or 
execute  any  other  work  or  undertaking. 

By  a  subsequent  Act,  passed  in  1850,  the  Shrewsbury  and 
Birmingham  Railway  Company,  the  Shrewsbury  and  Chester 
Railway  Company,  and  the  South  Staffordshire  Railway  Company 
were  empowered  to  subscribe  money  to,  and  to  hold  shares  in,  the 
Oxford,  Worcester,  and  Wolverhampton  Railway  Company ;  but  it 
was  declared  that  nothing  in  that  Act  should  affect  the  rights, 
privileges,  interests,  or  liabilities  of  the  Great  Western  Railway 
Company  under  the  former  Acts. 

In  consequence  of  differences  which  arose  between  the  Great 
Western  Railway  Company  and  the  Oxford,  Worcester,  and  Wolver- 
hampton Railway  Company,  a  majority  of  the  directors  in  the 
latter  Company  determined  not  to  enter  into  any  agreement  with 
the  Great  Western  Railway  Company ;  but  in  February,  1851,  an 
agreement  was  entered   into   by  agents  acting  for   the  Oxford, 
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Worcester,  and  Wolverhampton  Bailway  Company  and  the  London    ThbObeat 

and  North  Western  and  the  Midland  Railway  Companies,  by  which  railway  Co. 

the  narrow  gauge  was  agreed  to  be  laid  down  for  the  whole  length     rushout. 

of  the  line  ;  and  the  working  of  the  entire  concern  was  agreed  to  be 

transferred  to  these  last  Companies  upon  certain  terms  embodied 

in  the  agreement.     In  a  suit  of  Beman  y.  Rufford  (i),  heard  in  1851, 

the  CouBT,  however,  gave  the  defendants  liberty  to  try  the  validity 

of  the  agreement ;  but  it  expressed  an  opinion  that  the  agreement 

was  invalid,  and  granted  the  injunction  in  the  mean  time.    On  this, 

the  defendants  abandoned  all  attempt  to  maintain  the  agreement, 

and  the  injunction  continued  in  full  ^effect.     Negotiations  for  a      [  *S97  ] 

lease,  to  be  granted  by  the  Oxford,  Worcester,  and  Wolverhampton 

Railway  Company  to  the  Great  Western  Railway  Company,  were 

again  opened,  but  without  success. 

At  a  meeting  of  the  shareholders  of  the  Oxford,  Worcestior,  and 
Wolverhampton  Railway  Company,  held  on  the  28th  of  October, 
1851,  the  fact  of  the  failure  of  negotiations  was  brought  before  the 
meeting  by  the  directors  of  the  Great  Western  Railway  Company, 
and  also  a  reply  thereto  by  the  directors  of  the  Oxford,  Worcester, 
and  Wolverhampton  Railway  Company,  who  presented  three  pro- 
positions for  consideration  :  First,  to  make  no  present  arrangement 
with  any  party,  but  to  endeavour,  in  the  next  session  of  Parliament, 
to  obtain  an  opportunity  of  meeting  the  Great  Western  Railway 
Company  on  the  merits  of  the  whole  case  before  a  Parliamentary 
committee ;  secondly,  to  enter  into  an  immediate  arrangement  with 
the  narrow  gauge  Companies  north  of  the  Great  Western  line,  if 
possible ;  or  thirdly,  to  apply  to  Parliament  for  powers  to  obtain 
independent  outlets  for  their  traffic,  by  joining  the  Buckinghamshire 
Railway  near  Oxford,  and  the  South  Eastern  and  South  Western 
Railway  systems.  A  committee  was  subsequently  appointed  to 
consider  what  measures  should  be  taken  for  promoting  the 
Company's  interests. 

It  appeared  that  the  funds,  by  the  various  Acts  of  the  Oxford, 
Worcester,  and  Wolverhampton  Railway  Company  authorised  to 
be  raised,  were  not  more  than  sufficient  to  complete  their 
undertaking. 

A  majority  of  the  directors  of    the    Oxford,   Worcester,   and 

Wolverhampton  Railway  Company  having  endeavoured  to  carry  the 

adoption  of  the  third  proposition  made  to  the  shareholders,  viz.  to 

make  a  narrow  gauge  extension  line  from  Wolvercot,  three  miles 

(1)  89  B.  B.  184  (1  Sim.  N.  S.  550). 
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north  of  Oxford,  to  the  line  of  the  South  Western  Railway  near 
Brentford;  and    to    employ  the  name,  seal,  monies,  funds,  and 
credit  of  their  Company   to  obtain  the  requisite  powers    from 
Parliament.     *The  necessary  notices  of  an  intended  application  by 
the  Oxford,  Worcester,  and  Wolverhampton  Railway  Company  for 
a  bill  to  authorise  the  extension,  were  inserted  in  the  London 
Gazette,  in  November,  1851.     One  of  these  notices  was  signed  by 
the  solicitors  of  the  Oxford,  Worcester,  and  Wolverhampton  Rail- 
way Company,  as  such.     The  draft  of  the  bill  was  prepared,  the 
proposed  line  was  surveyed,  plans  and  books  of  reference  were 
prepared  and  deposited,  and  notices  were  served  on  the  landowners 
along  the  proposed  line.    Agreements  also  were  entered  into  with 
some  of  the  landowners.     These  acts  were  done  by  a  majority  of 
the  directors  of  the  Oxford,  Worcester,  and  Wolverhampton  Railway 
Company.    They  also  expended  the  monies  and  pledged  the  credit 
of  the  Company  for  these  purposes.     They  also  employed  the  Com- 
pany's name  and  seal  in  promoting  the  bill.     The  subscription 
contract  for  the  extension  was  got  up  upon  the  credit  of  the  Com- 
pany, and  the  greater  part  of  the  subscribed  capital  was  deposited 
out  of  the  funds  of  the  Company. 

Early  in  1851,  the  majority  of  the  board  of  directors  appointed 
themselves  a  committee,  under  the  designation  of  "  The  General 
Purposes  Committee,"  to  the  exclusion  of  the  directors  appointed 
by  the  Great  Western  Railway  Company  ;  and  all  the  powers  of  the 
directors  were  delegated  to  and  exercised  by  that  committee.  The 
General  Purposes  Committee  appointed  Mr.  Locke  engineer  and 
Mr.  Fuller  the  land  surveyor  to  the  said  extension  line,  and  fixed 
the  terms.  It  also  appointed  four  of  their  number  as  a  deputation 
to  canvass  the  landowners  on  the  proposed  line.  This  committee 
also  authorised  the  secretary  to  affix  the  corporate  seal  to  petitions 
to  Parliament,  to  subscription  contracts,  and  to  all  requisite  docu- 
ments for  prosecuting  the  Company's  bill  in  the  ensuing  session. 

At  a  meeting  of  the  directors,  held  on  the  28th  of  January,  1852, 
it  was  resolved,  that,  inasmuch  as  the  position  of  the  Company 
rendered  it  desirable  that  they  should  take  steps  which  the  Great 
Western  Railway  Company  *might  deem  hostile,  which  steps  it  was 
desirable  should  not  be  made  known  for  some  time  to  the  Great 
Western  Railway  Company,  and  which  could  not  be  attained  so 
long  as  the  Great  Western  directors  sat  at  and  attended  that  board, — 
authority  should  be  granted  to  the  General  Purposes  Committee  to 
withhold  the  minutes  of  their  proceedings  from  the  board   for 
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confirmation,  until,  in  their  estimation,  the  attainment  of  the  object    TheQbeat 
desired  should  render  the  withholding  such  minutes  any  longer  railwa^Co. 
unnecessary.  ^^^^-^^^ 

The  bill,  after  stating  the  above  facts  and  circumstances  at  length, 
charged  that  the  proposed  extension  was  illegal,  and  would  be 
prejudicial  to  the  Oxford,  Worcester,  and  Wolverhampton  Railway 
Company ;  and  that  the  scheme  was  without  the  sanction  of  the 
shareholders.  It  also  charged,  that  all  proceedings  of  the  General 
Purposes  Committee  were  void.  It  also  charged,  that  the  Oxford, 
Worcester,  and  Wolverhampton  Railway  Company  would  not 
institute  proceedings  in  their  corporate  capacity  for  the  redress  of 
the  grievances  complained  of ;  and  it  charged,  that  the  capital  of 
the  Company  was  insufficient  for  its  special  purposes ;  and  that  the 
contribution  of  any  of  their  monies  towards  the  extension  line 
would  be  a  misapplication  of  the  funds,  and  would  make  it 
impossible  for  the  Company  to  complete  the  works  they  were 
aatborised  to  make. 

The  bill  prayed  an  account  of  the  monies  paid  out  of  the  funds 
of  the  Company  about  the  extension  scheme  ;  and  that  such  monies 
might  be  made  good  by  the  defendants,  other  than  the  directors 
appointed  by  the  Great  Western  Railway  Company ;  and  that  they 
might  indemnify  the  Oxford,  W^orcester,  and  Wolverhampton  Rail- 
way Company  against  all  engagements  entered  into  by  them  with 
reference  to  the  extension  scheme.  It  also  prayed  for  an  injunction 
co-extensive  with  the  injunction  asked  upon  the  motion  (i). 

The  motion  now  came  on  for  argument.  f  ^^^  ^ 


Mr.  Bethell  and  Mr.  O.  Lake  Russell,  in  support  of  the  motion: 

*  *  The  object  of  the  proposed  bill  is  to  lay  down  the  narrow 
gauge  along  the  whole  line,  and  to  open  a  different  line  of  com- 
munieatioQ  in  connexion  with  the  narrow  gauge  lines,  with  a 
termination  and  traffic  different  from  what  all  parties  contemplated, 
and  to  place  the  entire  management  and  control  of  all  the  works 
nnder  a  Company  working  on  the  narrow  gauge.  These  may  be 
very  proper  things  to  be  done,  but  they  are  not  the  objects  to  which 
the  funds  of  the  Company  are  dedicated ;  and  they  cannot  be  done 
whilst  any  member  of  the  incorporated  body  objects  to  these 
proposed  changes. 

*  *    The  plaintiffs  and  their  trustees,  holders  of  their  shares,       [  ^oi  ] 

(1)  See  ante,  pp.  88,  89. 
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who  are  made  defendants,  represent  all  the  interest  in  the  plaintiffs' 
shares.  They  are  also  sureties  for  the  payment  of  sach  annual 
sum  as  by  the  Act  this  Company  may  be  bound  to  pay  to  the  Com- 
missioners of  the  Severn  Navigation.  This  obligation  was  incurred 
in  consideration  of  the  advantages  to  be  obtained  by  the  plaintiffs 
from  the  line  being  worked  on  the  broad  gauge ;  and  so  long  as  the 
plaintiffs  remain  liable  to  this  obligation  they  have  a  sufficient 
interest  in  the  internal  management  of  the  Company  to  prevent 
the  application  of  the  Company's  funds  to  a  change  of  thih 
object.     *    *    ♦ 

Mr,  Malins,  Mr.  Follett,  and  Mr.  Bovill  for  the  Oxford, 
Worcester,  and  Wolverhampton  Railway  Company,  and  the 
directors  in  opposition  to  the  motion. 

[Their  arguments  are  dealt  with  and  disposed  of  in  the  following 
judgment :] 

The  Yige-Chancbllob,  at  the  conclusion  of  the  defendants*  argu- 
ment, desired  that  the  argument  in  reply  might  be  confined  to  the 
right  of  the  defendants  to  use  the  name  and  seal  of  the  Company 
in  the  proposed  application  to  Parliament,  and  to  exclude  the 
directors  of  the  Great  Western  Bailway  Company  from  information 
as  to  the  proceedings. 

Mr.  Bethell,  in  reply,  on  these  points. 


Feb.2i.       The  Vigb-Changellob  : 

The  first  question  that  occurs  here  is  the  question  as  to  the  form 
[  *doe  ]  of  the  suit.  The  bill  is  filed  by  the  Great  Western  ♦Railway  Com- 
pany on  behalf  of  themselves  and  all  other  the  shareholders  in  this 
Company,  except  such  of  them  as  were  defendants,  seeking  the 
relief  prayed  by  the  bill. 

It  appears  by  the  bill,  and  upon  the  affidavits,  that  the  plaintiffs 
are  not  shareholders  in  their  own  name  in  this  Company ;  but  the 
bill  states,  and  it  is  proved  by  affidavit,  that  they  have  got  a  large 
number  of  shares  that  are  standing  in  the  names  of  four  persons, 
who  are  trustees  for  the  plaintiffs,  and  who  are  named  as  defendants 
to  this  record  ;  and  in  that  state  of  matters  it  was  contended,  that 
the  Company  had  no  such  interest  as  enabled  them  to  maintain 
this  suit,  suing  on  behalf  of  themselves  and  all  others  the 
shareholders. 

With  reference  to  that  question,  I  think  they  have  an  interest  to 
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maintain  this  suit.  There  is  a  valid  trust,  beyond  all  doubt  valid,  The  Great 
on  which  these  shares  are  held  for  the  Great  Western  Railway  railway  co. 
Company,  they  are  the  only  persons  who,  under  that  trust,  are 
interested  in  the  shares.  They  have  therefore  an  interest  in  what 
is  sought  by  this  bill,  to  protect  the  property  and  concerns  of  this 
Company. 

It  is  very  true,  that,  for  many  purposes,  the  Company  are  only 
bound  to  regard  the  legal  title.     One  of  the  clauses  of  the  Act  is, 
that  the  Company  shall  not  be  bound  to  see  to  the  execution  of  any 
trust.     Now,  they  are  not  asked  here  to  see  to  the  execution  of  any 
trust,  they  are  only  asked  to  act  on  a  title,  which  is  a  trust  executed, 
and  is  an  equitable  not  a  legal  title ;  and  enabling  these  parties  to 
maintain  this  suit  does  not  in  any  way  change  the  jurisdiction  on 
the  subject-matter :  so  that  I  must  assume  for  this  purpose  that  the 
legal  shareholders  themselves  could  maintain  this  bill.     It  is  not 
like  those  cases  in  which  the  cestui  que  trust  suing  in  this  Court, 
and  making  the  trustee  a  defendant,  asserts  a  right  against  another 
party,  which  is  a  right  to  be  asserted  by  the  trustee  in  a  court  of 
law.    The  trustee,  or  cestui  que  trust,  can  sue  *in  this  Court,  and       [  *'^^  ] 
therefore  that  objection  cannot  apply ;  and,  when  it  is  added  to  this, 
that  the  trustees  themselves,  the  persons  who  are  the  legal  owners 
of  the  shares,  are  parties  to  the  suit,  and  bound  by  the  proceedings, 
I  confess  I  do  not  see  any  objection  to  the  frame  of  the  suit.    More- 
over, the  Act  of  Parliament  itself  assumes  that  the  Great  Western 
Railway  Company  may  have  an  equitable  title  in  these  shares  ;  for 
it  provides,  in  the  12th  section,  that,  having  taken  these  shares,  they 
may  guarantee  interest  on  the  money  necessary  to  be  raised  to 
enable  them  to  take  the  shares,  on  such  conditions  as  the  holders 
for  the  time  being  of  the  shares,  or  the  parties  in  whose  hands  they 
may  be  placed  as  security,  may  agree  upon.     It  appears,  that  these 
shares  are,  in  fact,  placed  in  the  hands  of  the  trustees,  subject  to 
certain  guarantees,  and  pursuant  to  that  clause ;  so  that  we  have 
the  Great  Western  Railway  Company  here  precisely  in  the  position 
vhich  the  Act  of  Parliament  regulating  the  Oxford,  Worcester,  and 
Wolverhampton  Railway  Company  contemplated,  namely,  having 
an  equitable  title  in  these  shares,  but  subject  to  those  guarantees 
held  by  the  persons  who  are  the  owners  of  the  shares.     For  these 
reasons,  I  think  the  suit  is  properly  constituted  as  to  its  frame. 

The  next  question  is,  as  to  the  substance  of  this  motion.  The 
design  of  the  application  to  Parliament,  which  is  the  subject  of  this 
Buit,  is  to  vary  the  scheme  of  this  Railway  Company.    The  objects 
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of  the  Act  of  Parliament  applied  for  are  fully  stated  in  the  adver- 
tisement contained  in  the  Gazette,  which  appeared  on  the  11th  of 
November,  and  on  some  subsequent  days.  Now,  in  my  opinion, 
having  regard  to  tVie  cases  that  have  been  referred  to,  the  desi^rn  of 
the  application  to  Parliament,  as  appearing  by  those  notices,  is  a 
lawful  design,  if  lawfully  pursued.  Parliament  created  this 
Company,  and  I  think  the  power  must  rest  with  Parliament  to 
vary  the  constitution  of  the  Company,  to  control  it,  to  annihilate  it, 
or  to  *deal  with  it  as  in  its  wisdom  it  shall  think  fit.  Any  argument 
addressed  to  the  application  to  Parliament  for  varying  the  original 
object,  as  being  a  thing  beyond  the  scope  of  the  Act  constituting 
the  Company,  should  be  addressed  to  Parliament,  and  not  to  this 
Court.  I  therefore  think,  as  I  said  before,  that  there  is  nothing 
illegal  in  the  object  of  this  application  to  Parliament,  assuming  it 
to  be  legally  pursued  by  the  Companj-. 

Now,  the  notice  appeared  in  the  Gazette  on  the  11th  of  November, 
and  there  is  a  resolution  of  the  General  Purposes  Committee  on 
the  same  11th  of  November,  directing  the  solicitor  to  take  measures 
to  lay  before  Parliament  a  bill,  which  was  brought  before  the  whole 
board,  and  was  known  to  the  board  of  directors  on  the  19th  of 
November,  1851.  It  does  not  appear  to  me,  that  that  advertisement, 
or  the  other  proceedings  of  the  Company,  necessarily  apprised  the 
parties  who  represented  the  Great  Western  Railway  Company  of 
any  intention  to  appropriate  the  funds  of  the  Company  improperly 
in  the  application  to  Parliament.  I  think,  as  it  has  been  contended, 
that  they  might  fairly  suppose,  that  the  subscribers'  contract  and 
the  deposits  were  made,  not  out  of  the  funds  and  monies  of  this 
Company,  but  out  of  the  monies  of  persons  who  came  forward 
independently;  that  it  was  quite  competent  for  these  parties,  for 
anything  that  appears  in  this  resolution,  to  come  forward  with 
their  own  monies,  and  pledge  their  own  credit,  and  find  the  means 
for  going  on  with  this  application  to  Parliament.  Therefore,  it 
does  not  appear  to  me,  on  the  point  of  acquiescence,  that  it  was  at 
all  necessarily  known  to  the  parties  at  that  time,  that  there  was  any 
intention  of  improperly  dealing  with  the  funds  of  the  Company. 
That  brings  it  down  to  the  19th  of  November.  Then  we  find 
resolutions  of  the  General  Purposes  Committee  of  the  6th,  the  23rd, 
and  the  24th  of  December,  and  on  subsequent  occasions,  from 
which  it  appears  that  that  Committee  have  entered  into  onerous 
engagements  on  *the  part  of  the  Oxford,  Worcester,  and  Wolver- 
liampton  Bailway  Company,  not  only  involving  an  expenditure  of 
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money,  but  binding  the  Company  to  pay  salaries ;  and  that  they    The  Ohbat 
have  incurred  other  expenses  on  account  of  the  Company  at  the  railway  co. 
time  I  have  mentioned.    It  is  not  alleged  that  this  was  known  to     koshout 
the  Great  Western  Bailway  Company  directors,  who  were  directors 
of  that  Company,  and  attended  the  board,  till  the  28th  of  January. 

It  is  clearly  not  in  dispute  that  the  Company  mean  to  make  use 
of  the  funds,  and  to  pledge  the  credit,  and  enter  into  contracts  on 
behalf  of  the  Oxford,  Worcester,  and  Wolverhampton  Railway 
Company,  for  the  purpose  of  promoting  this  undertaking. 

It  is  said,  that  it  is  to  be  temporary ;  but  it  is  no  where  alleged, 
that  the  expenses  of  promoting  the  bill  in  Parliament,  which  may 
be  very  great,  and  other  things  of  that  kind,  are  not  meant  to  be 
defrayed  out  of  the  funds  of  the  Company.  Now,  upon  all  the 
authorities  referred  to,  that  is  an  unlawful  application  of  the  funds, 
and  an  application  which  this  Court  will  not  permit.  I  do  not  see 
any  difference  between  applying  the  funds  of  the  Company,  and 
entering  into  contracts  in  the  name  of  the  Company  for  this 
purpose.  It  appears  to  me,  upon  the  authorities  that  have  been 
referred  to,  that  there  can  be  no  doubt  that  that  is  a  course  of 
things  which  this  Court  will  interfere  to  restrain ;  and  I  have  no 
doubt,  therefore,  as  far  as  the  injunction  is  sought  as  to  that,  that 
the  injunction  ought  to  be  granted. 

The  next  question  is  as  to  the  exclusion  of  the  Great  Western 
Bailway  Company's  directors  from  the  meetings  of  the  board,  and 
the  concealment  from  them  of  what  has  been  going  on.  Now,  it 
was  said  at  the  Bar  that  that  course  of  proceeding  was  strictly 
within  the  letter  of  the  law.  I  certainly  was  surprised  to  hear  that 
proposition,  because,  upon  every  principle  governing  not  only  bodies 
of  this  kind,  but  governing  private  partnerships  where  there  is  a 
body  of  persons,  in  which  the  majority  is  to  bind  the  minority, 
*it  is  essential  to  the  validity  of  all  their  acts,  that  the  voice  of  [  *sio  ] 
the  minority  should  be  heard,  and  that  the  minority  should  have 
an  opportunity  of  stating  their  views ;  and  it  is  not  till  they  have 
had  that  opportunity,  that  the  acts  of  the  majority  become  binding 
on  the  minority :  and  I  think  Lord  Eldon's  opinion  (])  may  be 
referred  to,  as  showing  that,  even  if  the  minority  had  a  voice  given 
to  them,  still,  if  there  existed  a  combination  among  the  majority, 
before  that  voice  was  heard,  to  overbear  it,  he  would  consider  the 
acts  of  such  a  body  illegal ;  and,  upon  the  principles  of  this  Court, 
I  think  that  would  be  so.  Now  it  appears  to  me,  (without  stopping 
(1)  In  Const  T.  Harris,  24  B.  R.  108  (T.  &  Buss.  627). 
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to  consider  how  it  is  on  the  affidavits  before  that  time),  that  the 
resohition  of  the  28th  of  January,  and  what  followed  it  on  the  4th 
of  February,  when  a  committee  for  the  purpose  of  carrying  out 
the  resolution  was  appointed,  is  a  course  of  proceeding  which  the 
Court  has  no  difficulty  in  restraining. 

Then  it  was  argued,  that  that  was  a  part  of  the  internal  regula- 
tion of  the  Company,  which  ought  not  to  form  the  subject  of  the 
interference  of  this  Court,  but  ought  to  be  allowed  to  be  dealt  with 
by  the  Company  itself.  Now,  how  could  the  Company  deal  with  it? 
By  a  meeting  of  the  directors  being  called  ?  Of  course  they  would 
not  be  the  parties  who  would  be  likely  to  call  a  meeting.  It  would 
be  a  long  time  before  the  shareholders  could  call  a  meeting.  It  is 
probable  that  that  meeting  might  not  support  the  directors  in  the 
course  they  thought  fit  to  pursue,  and  then  they  must  go  for  a 
mandamiis ;  and  all  this  to  obtain  an  object  which  it  is  absolutely 
necessary  should  at  once  be  done.  It  appears  to  me  there  can  be 
no  doubt  whatever  that  the  aid  of  this  Court  is  properly  called  in 
to  prevent  such  a  course  of  proceeding  as  that. 

That  disposes  of  all  the  objects  of  the  notice  of  motion  except 
one,  which  is  to  restrain  the  defendants  ''from  introducing  or 
soliciting  the  said  bill,  or  any  other  bill  for  ^the  like  purposes,  or 
using  the  name  or  seal  of  the  Company  for  the  introduction  or 
soliciting  of  such  bill,  and  in  particular  from  entering  into  any 
contracts,  agreements,  or  engagements  in  the  name  or  on  the  behalf 
of  the  Company,  in  the  introduction  or  soliciting  the  bill."  That  is 
the  point  in  this  case  on  which  I  have  had  the  most  difficulty.  I 
felt  the  force  of  Mr,  BethelVs  argument,  which  is  this, — that  the 
introduction  of  this  bill  cannot  be  considered  as  having  been  done 
on  behalf  of  the  Company,  by  the  body  who  were  intrusted  by  the 
Company  with  the  care  of  the  common  seal  for  this  purpose ;  it 
was  done  by  a  section  of  that  body,  acting,  as  it  appears  to  me,  on 
many  occasions,  illegally,  and  excluding  the  voice  of  the  minority. 
That  is  the  portion  of  the  case  which  has  created  a  good  deal  of 
difficulty  in  my  mind  how  to  deal  with  it. 

The  order  that  I  shall  make  with  respect  to  the  other  parts  of 
this  application,  in  the  first  place,  will  be  to  prevent  the  use  of  the 
Company's  funds,  or  pledging  their  credit,  in  any  way  for  the 
purpose  of  promoting  this  bill  in  Parliament.  The  order  will  also 
insure  to  the  Great  Western  Railway  Company's  directors,  and  the 
whole  body  of  shareholders,  who  have  an  interest  in  having  the 
whole  board  present,  that  the  Great  Western  Railway  Company's 
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directors  shall  have  a  voice  in  all  the  subsequent  proceedings  relating  tmb  Qkbat 
to  the  condact  of  this  bill  in  Parliament;  and,  considering  that  railway  Co. 
the  proceedings  of  Parliament  are  now  inchoate  only,  there  will  be  rushout 
ample  opportunity  hereafter,  pending  the  progress  of  the  bill  in 
Parliament,  for  the  Great  Western  Bailway  Company's  directors, 
having  all  their  powers  restored  to  them,  and  having  full  access  to 
the  meetings  of  the  board,  to  discuss  and  debate  what  ought  to  be 
done  in  Parliament.  I  do  not  think  I  can  interfere  to  the  extent  to 
which  the  notice  of  motion  goes,  to  restrain  the  defendants  from 
soliciting  this  bill  in  Parliament,  or  any  other  bill  for  the  like 
purpose.  Therefore,  the  words  **  name  and  seal  "  must  be  omitted 
from  the  first  part ;  and  these  words,  *'  and  *also  from  introducing  [  *312  ] 
or  soliciting  the  said  bill  or  any  other  bill  for  the  like  purposes,  or 
using  the  name  or  seal  of  the  said  Oxford,  Worcester,  and  Wolver- 
hampton Railway  Company  for  the  introduction  or  soliciting  of  such 
bill,"  must  also  be  omitted.  I  think  the  whole  of  the  rest  may  stand. 
I  continue  the  words  '*  name  and  seal  "  with  regard  to  the  contracts, 
because  the  defendants  are  not  at  liberty  to  use  the  name  and  seal 
of  the  Company  for  the  purpose  of  entering  into  any  contracts  as 
to  these  objects  on  behalf  of  the  Company.  The  Company  have 
petitioned  Parliament.  That  is  not  to  be  interfered  with.  Any 
individuals  choosing  to  do  so  may  solicit  the  bill  in  Parliament,  but 
it  must  be  on  their  own  responsibility.  The  Company  itself  is  not 
to  enter  into  any  contract,  agreement,  or  engagement. 


MACKENZIE   v.  MACKENZIE. 

(5  De  G.  &  Sin.  338—342 ;  S.  C.  21  L.  J.  Ch.  385 ;  16  Jur.  723.) 

By  an  order  expressed  to  be  made  in  a  cause  and  In  the  Matter  of  the 
Trustee  Ad,  1850,  a  defendant  was  directed  to  transfer  stock.  Upon  an 
affidavit  of  service  of  this  order,  which  was  intituled  in  the  cause  only,  a 
writ  of  attachment  for  disobedience  was  issu^,  on  which  the  defendant  was 
in  custody.  The  writ  was  discharged  for  irregularity  on  account  of  a 
variance,  but  the  Court  declined  to  give  the  defendant  costs. 

In  this  suit,  Eleanor  Frances  Mackenzie,  being,  at  the  time  of 
the  filing  of  the  bill,  an  infant,  claimed  to  be  entitled  to  the  dividends 
of  certain  trust  funds  given  by  the  will  of  James  Mackenzie,  the 
testator  in  the  cause,  for  her  separate  use  for  life,  against  Duncan 
Mackenzie  and  Robert  Mayne,  the  trustees  in  whose  names  the 
funds  were  standing. 

By  two  orders  made  in  the  cause,  on  the  4th  of  March,  1851,  and 
the  27th  of  May,  1851,  the  trust  funds,  consisting  of  2,5812.  5$,  lid. 


1851. 
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Three  per  cent.  Annuities,  and  5202.  98,  2d,  like  Annuities,  respec- 
tively found  by  the  Master's  report,  dated  the  20th  of  January,  1851, 
to  be  standing  in  the  names  of  the  defendants  Duncan  Mackenzie 
and  Bobert  Mayne,  were  directed  to  be  transferred  into  Court  by 
them. 

The  defendant  Mayne  was  ready  to  make  the  transfer  as  ordered ; 
but  the  other  defendant  Duncan  Mackenzie  neglected  to  make  the 
transfer,  according  to  the  directions  of  the  orders,  for  the  space  of 
twenty-eight  days  after  request  for  that  purpose  made  to  him  by 
the  plaintiff. 
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By  an  order,  made  on  the  motion  of  the  defendant  Bobert  Mayne, 
on  the  22nd  of  January,  1852,  intitled  as  follows :  **  Between  E.  F. 
Mackenzie,  plaintiff;  and  D,  M(ickenzie,  R,  Mayne,  and  P.  S.  Keir, 
defendants:  and  between  E.  F.  Simpson,  late  an  infant,  by  her 
next  friend,  plaintiff;  and  C.  R,  Simpson,  defendant:  and  In  the 
Matter  of  the  Tmstee  Act,  1850  :  "  It  was  ordered,  thatD.  Mackenzie 
should  ^concur  with  Bobert  Mayne  in  making  a  transfer  of  the 
stock  into  Court. 

The  affidavit  of  the  service  of  this  order  on  the  defendant  Duncan 
Mackenzie  for  the  writ  of  attachment  was  intitled  as  follows: 
"Between  E,  F.  Mackenzie,  plaintiff;  and  Duncan  Mackenzie 
R.  Mayne,  and  P.  S.  Keir,  defendants :  and  between  E.  F.  Simpson 
late  an  infant,  plaintiff;  and  C.  R.  Simpson,  defendant." 

A  writ  of  attachment  being  issued  on  the  affidavit  intitled  as 
above,  Mr.  Mackenzie  was  taken  under  it. 

This  was  a  motion  to  discharge  the  attachment. 

Mr,  Toller  in  support  of  the  motion : 

The  title  to  the  affidavit  omits  all  mention  of  the  Trustee  Act ; 
and  the  deponent  states  "  that  he  did  personally  serve  the  said 
Mr.  Duncan  Mackenzie  with  an  order  in  this  cause,"  also  omitting 
all  reference  to  the  Trustee  Act. 


Mr.  Tennant  in  opposition  to  the  motion. 

The  Yice-Chancellor  said,  that  Mr.  Berrey,  whom  he  had 
consulted  on  the  point,  thought,  that  if  the  title  to  the  affidavit 
had  followed  the  title  of  the  order,  the  affidavit  would  have  been 
regular,  although  the  title  to  the  order  might  have  been  incorrect ; 
and  that  he  also  thought,  that,  as  the  title  in  the  affidavit  did  not 
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follow  the  title  of  the  order,  the  Trastee  Act,  1850,  being  mentioned 
in  the  title  to  the  order  but  not  in  the  title  to  the  affidavit,  the 
affidavit  was  irtegular.  The  opinion  of  the  officers  of  the  Court 
in  such  matters  was  deserving  of  great  consideration,  and  he  should 
follow  it  in  this  case.  It  was  possible,  that  there  might  have  been 
a  service  of  some  other  order.  The  writ  of  attachment  must 
therefore  be  discharged. 

Mr.  Toller  applied  for  the  costs. 

The   YigB'Chancbllor,  however,  discharged  the   writ,  without 
costs. 


Mackekzie 

t. 
Mackenzie. 


DURRANT  V.  FRIEND. 

(5  De  G.  &  Sm.  343-346 ;  S.  C.  21  L.  J.  Ch.  353 ;  16  Jur.  709.; 

A  testator  gave  specific  chattels  to  a  legatee,  and  he  gave  the  residue  of 
his  estate  and  effects  to  his  executors ;  having  insured  these  chattels,  the 
testator  took  them  with  him  on  an  Indian  yoyage ;  the  ship  was  lost  at 
sea,  the  goods  perished,  and  the  testator  was  drowned ;  and  the  executors 
received  the  monies  in  which  the  goods  had  heen  insured  from  the  insurers. 
In  a  suit  for  the  administration  of  the  testator's  estate :  Held,  that  the 
testator  and  the  chattels  having  perished  together,  the  legatee  had  no 
interest  in  the  chattels,  and,  consequently,  not  in  the  insurance  money ; 
but  that  it  vested  in  the  executors  as  part  of  the  residuary  estate. 

Daniel  Friend,  by  his  will,  dated  the  10th  of  December,  1847, 
gave  and  bequeathed  unto  his  father  Marshall  Friend,  and  his 
mother  Elizabeth  Friend,  also  unto  his  niece  Eliza  Friend,  his 
adopted  daughter,  and  his  three  brothers,  George  Friend,  John 
Friend,  and  Stephen  Friend,  lOOZ.  each,  to  be  paid  as  early  as 
convenient  after  his  decease.  And  he  gave  to  his  father  and  his 
three  brothers,  George,  John,  and  Stephen  Friend,  the  whole  of 
his  wearing  apparel,  sea  clothes,  charts,  and  mathematical  and 
musical  instruments,  to  be  equally  divided,     *     ♦     * 

This  was  a  suit  instituted  by  the  executors  against  the  specific 
and  residuary  legatees,  for  the  administration  of  the  testator's 
estate. 

The  usual  decree  having  been  made,  the  Master,  by  his  report, 
after  stating  the  will,  found  that  the  testator,  at  the  date  of  his 
will,  and  up  to  his  death,  had  been  possessed  of  wearing  apparel 
and  sea  clothes  contained  in  three  chests,  and  of  numerous  charts, 
and  a  quadrant  and  sextant,  with  compasses,  and  a  telescope  and 
two  flutes,  which  were  embarked  on  board  the  ship  Canton^  of  which 
ilie  testator  was  master,  on  his  last  voyage  from  England;  and  that. 
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on  the  Ist  day  of  February,  1848,  the  testator  insured  all  the 
articles,  together  with  other  property,  with  the  Royal  Exchange 
Assurance  Company,  in  the  following  sums,  viz.  on  books  and 
charts  80Z.,  on  instruments  252.,  on  watch  20L,  on  clothes  100/., 
and  on  bedding  252. ;  and  he  found  that  the  testator  was  drowned, 
and  all  the  above  articles  lost  at  sea,  on  or  about  the  2nd  day  of 
October,  1848,  in  the  ship  Catiton,  of  which  he  was  master,  on  her 
homeward  voyage  from  India.  He  also  found  that  the  plaintiff, 
the  executor,  had  received  from  the  Boyal  Exchange  Assurance 
Company  the  sum  of  200Z.,  for  which  the  said  articles  were 
insured.     ♦     •     ♦ 

It  appeared,  that  there  was  a  surplus  of  the  testator's  estate  *after 
payment  of  his  debts,  and  satisfying  the  specific  and  pecuniary 
legacies  given  by  the  will. 

Mr.  Chapman,  for  the  plaintiffs,  said,  that  they,  as  the  executors, 
had  no  interest  in  the  questions  in  the  cause ;  but  they  asked  the 
decision  of  the  Court  on  two  points  (l).  *  *  Secondly,  whether 
the  specific  bequests  of  the  articles  lost  at  sea  with  the  testator, 
when  he  was  drowned,  were  adeemed ;  or  whether  the  Court  would 
hold  the  articles  to  have  become  the  property  of  the  legatees ;  and 
whether  the  money  received  on  the  insurance  of  the  articles  lo:)! 
at  sea  belonged  to  the  specific  legatees  or  to  the  plaintiffs  as  the 
executors,  as  part  of  the  testator's  general  assets. 

Mi\  Welfordy  for  all  the  defendants  having  interests  conflicting 
with  each  other,  left  these  questions  to  the  Court,  without  argu- 
ment.    ♦     ♦     * 

The  Yicb-Chancbllor  said,  he  should  have  been  glad  to  have  had 
the  questions  raised  in  this  case  fully  argued.     *     *     * 

After  some  observations  on  the  second  question,  the  case  stood 
over. 

The  Vicb-Chancbllor  said — 

This  case  had  stood  over  for  consideration,  and  he  had  thought 
on  it  frequently.  After  stating  the  facts  found  by  the  Master,  he 
said,  the  question  was,  whether  the  legatees  were  entitled  to  the 
benefit  of  the  insurance ;  it  was  clear,  that,  if  the  testator  had  died 
before  the  destruction  of  the  chattels,  then  an  interest  in  them  would 
have  vested  in  the  legatees,  and  the  executors  would  have  been 
(1)  The  first  point  is  not  retained  iu  this  import. — O.  A.  S. 
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trosiees  of  the  policy  of  insurance  for  them  (i) ;  but  if  the  chattels  durkaiyt 
had  perished,  and  the  testator  had  subsequently  died,  the  benefit  of  fbiekd. 
the  policy  would  not  have  passed  to  the  legatees,  but  it  would  have 
been  a  right  of  action  in  the  testator  in  his  lifetime,  and  the  loss 
would  have  fallen  on  the  legatees,  but  the  benefit  of  the  policy 
would  have  constituted  part  of  the  testator's  estate.  In  this  case, 
the  teatator  and  the  chattels  had  perished  together,  atid  it  was 
difficult  to  say  how  such  a  case  should  be  dealt  with  ;  it  was  essential 
to  the  right  of  the  legatees,  that  they  should  have  some  interest  in 
the  chattels  ;  but  as  they  were  destroyed  at  the  same  time  that  the 
testator  lost  his  life,  the  legatees  never  had,  as  he  thought,  any 
interest  in  them  ;  and,  therefore,  their  claim  to  the  money  in  which 
the  chattels  were  insured,  must  fail. 


NEDBY   V.  NEDBY(2).  i852. 

(5  De  G.  &  Sm.  377—384  ;  S.  C.  21  L.  J.  Ch.  446.)  J/ar^nS,  !». 

By  a  will,  the  income  of  certain  trust  funds  was  given  to  a  wife  for  her  '^?'^^ 
separate  use,  for  life,  with  power  for  her  by  any  will  or  instrument  in 
writing,  to  be  by  her  duly  executed,  to  bequeath  and  dispose  of  one  moiety  *-  *  -* 
of  the  trust  funds.  By  an  indenture,  duly  executed,  she  appointed  the 
moiety  to  her  husband  absolutely.  In  a  suit  by  her  against  her  husband, 
she  sought  to  set  aside  the  appointment,  on  the  ground  that  she  had 
executed  it  in  ignorance  of  its  contents  and  purport,  and  without  profes- 
sional advice ;  and  it  was  in  evidence  that  the  deed  was  prepared  by  the 
husband^s  solicitor,  and  was  executed  by  the  wife  at  her  husband's  house, 
without  its  having  been  read  over  to  her  at  that  time ;  and  that  she  was 
agitated  and  distressed  at  the  time,  and  signed  it  in  a  i-eluctant  manner : 
Held,  that  the  appointment  was  not  invalid ;  and  it  was  sustained. 

An  appointment  made  in  exercise  of  a  power  by  a  wife  in  favour  of  her 
husband,  is  to  be  considered  good,  unless  the  wife  shows  that  it  was  executed 
under  circumstances  sufficient  to  invalidate  it.  The  onus  j^robandi  lies  on 
the  party  impeaching  the  instrument. 

Certain  evidence  was  given  by  affidavit  before  the  Master,  which  he 
referred  to  by  its  date,  in  his  report.  On  the  cause  coming  on  upon  the 
report  for  further  directions,  this  affidavit  was  tendered  to  the  Court,  but 
its  reception  was  objected  to :  Held,  that  the  parties  were  at  liberty  to 
inform  the  Court  what  were  the  materials  used  before  the  Master ;  and  the 
affidavit  was  allowed  to  be  read. 

James  Kbegan,  by  bis  will,  dated  the  1st  of  July,  1820,  gave  and 
bequeathed  two  leasehold  houses  and  other  his  personal  estate  unto 
William  Nedby  and  Thomas  Anns,  upon  trust  for  sale,  and  to  invest 

(1)  This  was  treated  as  open  to  578,68  L.  J.  Ch.  604,  81  L.  T.  321; 
question  in  lUiuer  r.  Preston  (1881)  18  revd.  ou  facts,  [1900]  2  Ch.  121,  69 
Ch.  D.  1.— O.  A.  S.  L.  J.  Ch.  632,  82  L.  T.  729,  C.  A. 

(2)  Barron  v.    WHHb  [1899]  2   Ch. 
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Nedbt  the  proceeds  in  certain  funds,  and  to  pay  the  income  to  his  wife  for  her 
Nedby.  ^^^9  ^0^  ^^^  separate  use,  and  for  which  her  receipts  alone  should 
[  *37H  ]  be  a  ^sufficient  discharge.  And  the  testator  declared  that  his  will 
and  meaning  was,  that  his  wife  should  have  full  power  by  any  will, 
testament,  or  instrument  in  writing,  to  be  by  her  duly  executed,  to 
bequeath  and  dispose  of  one  half  moiety  of  the  monies  so  inveeted 
by  his  trustees  in  manner  and  for  the  purposes  aforesaid  ;  and  the 
said  testator  appointed  the  said  William  Nedby  and  Thomas  Anns 
joint  executors  and  trustees  of  his  will.  By  a  codicil,  the  testator 
appointed  his  said  wife  joint  executrix  with  his  two  executors.  The 
testator  died  on  the  7th  of  July,  1820 ;  and  the  will  was  proved  by 
the  executors  and  executrix  on  the  10th  of  August,  1820. 

On  the  7th  of  October,  1820,  Mrs.  Keegan  married  Mr.  William 
Nedby. 

By  an  indenture,  dated  the  9th  of  January,  1821,  and  made 
between  Mrs.  Nedby  of  the  one  part,  and  Mr.  Nedby  of  the  other 
part,  Mrs.  Nedby,  in  consideration  of  love  and  aflfection  for  her 
husband,  Mr.  Nedby,  did  appoint,  and  also  grant  and  assign  unto 
and  for  the  absolute  benefit  of  Mr.  Nedby,  as  well  her  life  interest 
in  the  entire  residue,  as  her  ultimate  interest  and  property  in  a 
moiety  of  the  residue  of  the  estate  of  the  testator,  James  Keegan. 

Mr.  and  Mrs.  Nedby  lived  together  from  the  time  of  their  marriage 
until  August,  1886,  when  he  deserted  her. 

Mrs.  Nedby,  by  her  next  friend,  filed  a  bill  against  Mr.  Nedby 
and  Mr.  Anns,  her  co-executors,  and  against  the  other  parties 
interested  under  the  will  of  James  Keegan,  in  September,  1886  ;  by 
which  she  charged  that  she  never  executed  any  such  indenture,  or 
that,  if  she  executed  the  same,  she  did  so  in  ignorance  of  its 
contents  and  purport,  and  without  professional  advice  or  assistance, 
and  upon  the  faith  of  a  representation  made  to  her  by  Mr.  William 
Nedby,  under  whose  influence  she  was  ;  that  the  execution  of  such 
indenture  was  merely  intended  to  facilitate  the  proving  of  the  will, 
and  the  duly  administering  the  estate  of  the  testator;  and  that  she 
[  *379  ]  ^as  deceived  and  imposed  *upon  in  respect  thereof;  and  that  such 
indenture  ought  to  be  held  fraudulent  and  void  as  against  her. 
And  she  prayed  that  the  indenture  might  be  declared  fraudulent 
and  void,  and  for  the  general  administration  of  the  testator*s  estate. 
Mr.  Nedby  by  his  answer  claimed  the  benefit  of  the  indenture  of 
the  9th  of  January,  1821,  and  alleged  that  it  had  not  been  obtained 
fraudulently,  or  by  undue  means. 

By  an  order  made  in  February,  1840,  the  usual  accounts  were 
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directed  to  be  taken  ;  but  before  any  proceedings  were  taken  under       Nedbt 
this  order  Mrs.  Nedby  died,  having  previously,  in  June,  1840,  made       nbdut. 
her  will,  duly  executed  according  to  the  provisions  of  the  power 
given  to  her  by  the  testator,  James  Keegan  ;  by  which  she  gave  and 
appointed  to  Henry  Dovey  and  Thomas  Ball  all  her  interest  under 
Eeegan's  will,  upon  trust  for  certain  persons  in  the  will  named. 

Messrs.  Dovey  and  Ball  proved  this  will,  and  they  and  their 
cestuis  que  trustent  filed  a  supplemental  bill  against  the  defendants 
to  the  original  bill. 

By  a  decree  made  at  the  hearing  in  the  original  and  supplemental 
suits,  in  November,  1844,  it  was  referred  to  the  Master  to  make  the 
usual  inquiries.  By  the  decree  made  at  the  hearing  in  February, 
1840,  the  usual  accounts  were  directed  to  be  taken ;  and  it  was 
referred  lo  the  Master  to  inquire  whether  the  instrument  of  the 
9th  of  January,  1821,  had  been  ever,  and  when,  executed  by  Mrs. 
Nedby,  and  under  what  circumstances. 

The  Master,  by  his  report,  made  on  the  26th  of  March,  1851, 
found,  in  reference  to  the  inquiry  as  to  the  deed  of  1821,  that  it 
had  been  prepared  by  Mr.  George  Vincent,  who  was,  at  the  time  of 
its  execution,  and  for  a  considerable  time  previously  had  been,  the 
solicitor  of  Mr.  Nedby ;  and  the  deed  had  been  executed  by  Mrs. 
Nedby,  at  or  about  the  date  thereof,  in  the  presence  of  Williams 
and  Beale,  two  of  the  clerks  of  Mr.  Vincent,  at  Mr.  Nedby's  house. 
The  Master  also  found,  that  the  deed  had  not  been  *read  over  to  [  •hso  ] 
Mrs.  Nedby  at  the  time  of  her  execution  thereof. 

The  cause  now  came  on,  upon  the  Master's  report,  for  further 
directions. 

Mr.  Glasse  and  Mr.  Qreene,  for  the  plaintiflFs,  proposed  to  read 
the  affidavit  of  Mr.  William  Williams,  one  of  the  attesting  witnesses 
to  the  execution  of  the  deed  in  question,  produced  on  the  inquiry 
before  the  Master,  and  referred  to  by  date  in  the  Master's  report, 
in  which  he  had  stated  that  Mrs.  Nedby,  at  the  time  when  she 
executed  the  deed,  was  agitated  and  distressed,  and  that  she  signed 
it  in  a  reluctant  manner,  with  a  dash  of  the  pen. 

Mr.  Wigram  and  Mr.  Hare,  for  the  defendants,  the 
representatives  of  Mr.  Nedby,  submitted,  that  the  affidavit  could 
not  be  received  in  evidence ;  inasmuch  as  the  report  of  the  Master 
not  having  been  excepted  to,  it  must  be  taken  without  adding 
matters  not  contained  in  it.  To  permit  one  affidavit,  read  before 
tbe  Master,  but  not  referred  t j  in  his  report,  to  be  read  now,  would 


108  1852.     CH.     6  bE  G.  &  SM.  360—883.  [r.r. 


Nedbt  enable  the  parties  to  read  all  the  affidavits  upon  the  hearing,  ivhich 
Nedbt.  would  create  great  additional  expense  to  the  parties,  if  all  the 
previous  affidavits  were  to  be  considered  to  be  materials  proper  for 
the  hearing.  Moreover,  no  notice  of  any  intention  to  use  the 
affidavit  had  been  given ;  and,  at  least,  it  could  not  be  used  in 
evidence  without  notice. 

Mr.  Glasse  and  Mr.  Greene  submitted,  that  the  affidavit,  being 
referred  to  by  date  and  identified  in  the  Master's  report,  under  the 
48th  Order  of  the  26th  of  August,  1841,  it  was  to  be  treated  as  if  it 
had  been  set  out  at  length,  and  that  they  were  entitled  to  read  iL 

The  Yice-Ghangellor  said,  that  the  plaintiffs  were  at  liberty  to 
[  •H8I  ]       inform  the  Court  what  were  the  materials  which  *had  been  used 
before  the  Master,  and  he  thought  that  the    affidavit  might   be 
read. 

The  affidavit  was  then  read. 

Mr.  GloBse  and  Mr.  Greene  [citedDeniv.  Bennett  (j),  Huguenin 
V.  Baseley  (2),  and  other  cases  of  undue  influence]. 

[  3H2  ]  Mr.  Wigram  and  Mr.  Hoare  : 

*     *  In    the  present  case  it  is  for  the  plaintiff  to  show  that 
t  *383  ]       improper  influence  was  exercised  over  her  *by  her  husband ;  and 
that  not  having  been  done  the  appointment  must  be  held  to  be 
valid. 

Mr.  Bacon,  Mr.  Bevan,  and  Mr.  Niclioh  were  for  other  parties. 

The  Vicb-Chancbllor: 

In  this  case  Mrs.  Nedby  makes  an  appointment,  in  exercise  of  a 
power,  in  favour  of  her  husband,  by  a  deed,  dated  the  9th  of  January, 
1821.  The  Court  made  a  reference  to  the  Master,  to  inquire  whether 
the  deed  in  question  was  executed  by  her,  and  under  what  circum- 
stances. The  Master  has  made  his  report,  finding  that  Mrs.  Nedby 
executed  the  deed,  stating  some  facts,  though  they  are  not  material, 
with  respect  to  the  circumstances  under  which  she  executed  it. 
This  raises  the  question  on  which  side  the  burthen  of  proof  lies.  Is 
the  appointment  to  be  invalid  unless  the  husband  proves  that  the 
circumstances  were  such  that  the  appointment  ought  to  be  supported? 
Or  is  the  appointment  to  be  considered  valid  unless  the  wife  shows 
(1)  48  B.  R.  94  (4  My.  &  Cr.  269).  (2)  9  R.  B.  276  (14  Yes,  273:. 
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that  it  was  executed  under  circumstances  sufficient  to  invalidate  it  ? 
An  answer  in  the  affirmative  of  the  second  of  these  questions  is  the 
correct  view  of  the  case ;  and  I  am  of  opinion  that  the  ontis  probandi 
liea  on  the  party  who  impugns  the  instrument. 

The  wife  is  placed,  by  the  will  which  created  the  power,  in  the 
position  of  9,  feme  sole,  with  power  to  dispose  of  the  property  by  a 
deed  duly  executed,  the  protection  to  her  being,  that  the  act  of 
appointment  was  to  be  by  a  deed  duly  executed ;  so  that  she  had 
the  protection  afforded  by  the  formalities  required  for  the  execution 
of  the  i>ower. 

Upon  all  the  principles  of  this  Court  the  appointment  is  good, 
unless  the  plaintiffs  claiming  adversely  to  it  shall  show  sufficient 
reasons  to  the  contrary.  This  is  the  principle  plainly  to  be  deduced 
from  the  observations  of  the  Court  in  Grigby  v.  Cox  (1),  although, 
as  was  said  in  that  *case,  '*  the  Court  will  have  more  jealousy  over 
such  a  transaction." 

What  then,  were  the  circumstances  in  this  case  ?  The  Master 
has  found  in  substance  that  the  deed  was  prepared  by  the  husband's 
solicitor,  and  was  executed  by  the  wife  in  the  presence  of  two  of  the 
clerks  of  the  solicitor,  and  that  it  was  not  read  over  to  her.  These 
are  circmnstances  which  constantly  occur  in  ordinary  transactions ; 
and  it  would  be  dangerous  to  say  that  the  deed  could  not  be 
supported  on  such  grounds.  The  only  other  circumstance  upon 
which  I  am  asked  to  set  aside  this  deed  is,  that  Williams,  one  of  the 
witnesses  attesting  Mrs.  Nedby's  execution  of  the  deed,  has  deposed 
that  she  was  agitated  and  distressed,  and  signed  it  in  a  reluctant 
manner.  It  is  impossible  to  act  upon  this  evidence  as  a  ground  for 
setting  aside  the  deed.  The  decision  of  the  Court,  in  such  a  case 
as  this,  should  not  rest  on  speculation.  There  is  no  ground  for 
setting  aside  the  deed,  though  it  is  impossible  not  to  see  that  there 
are  circiunstances  of  suspicion  in  the  case. 


Nbdby 
Nbdby. 


[  •384  ] 


In  re  wise. 

Ex  PARTE  WISE. 

(oDeG.  &8m.  415— 417.) 

Copyhold  premisee  were  surreDdered  in  1 829,  by  a  debtor,  to  the  use  of 
his  creditor,  his  heirs  and  assigns,  upon  trust  that  he,  his  heirs,  executors, 
administrators,  or  assigns,  should  sell  the  same,  and  out  of  the  proceeds 
should  paj  to  himself,  his  executors  or  administrators,  200/.  then  due,  and 


1852. 
March  20. 

Parker, 
V.-C. 

[416] 


(1)  1  Vee.  Sen.  617,  518. 
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In  re  interest.     The  creditor  died  in  1831.     In  1851  his  personal  representative 

Wise:  contracted  to  sell  the  copyhold  premises  for  100/.     The  customary  heir  of 

the  creditor  was  an  infant.  On  the  petition  of  the  personal  representatiTe 
of  the  creditor,  it  appeared  that  the  debtor  had  died  intestate,  that  there  va.4 
no  personal  representative,  and  that  proof  of  the  title  of  the  customary  heir 
would  be  very  expensive.  The  Coitrt  made  an  order  vesting  the  le^nil 
estate  in  the  copyhold  premises  in  the  purchaser,  without  any  service 
either  on  the  customary  heir  or  on  the  personal  representative  of  th*» 
debtor. 

At  a  court  baron,  held  in  1829,  in  and  for  the  manor  of  Newcastle- 
under *Lyne,  Samuel  Smith  surrendered  into  the  hands  of  the  lord 
a  plot  of  copyhold  or  customary  land,  situate  in  Shelton,  to  the  use 
and  behoof  of  Hugh  Booth,  Esq.,  his  heirs  and  assigns,  for  ever,  at 
the  will  of  the  lord  of  the  manor,  according  to  the  custom  thereof, 
upon  trust,  that  he  the  said  Hugh  Booth,  his  heirs,  executors, 
administrators,  or  assigns,  should,  at  any  time  or  times  thereafter, 
when  and  as  soon  as  he  or  they  should  think  proper  or  convenient, 
and  without  any  further  or  other  concurrence  of  or  on  the  part  of  the 
said  Samuel  Smith  than  is  therein  contained,  make  sale  and 
r  *416  ]  absolutely  *sell  and  dispose  of  the  premises  as  he  or  they  should 
see  fit ;  and  with  the  monies  arising  from  such  sale,  and  the  rents 
in  the  mean  time,  should  pay  certain  costs  and  expenses,  and  then 
should  pay  to  himself  and  themselves  the  principal  sum  of  200/. 
then  due  from  Samuel  Smith  to  Hugh  Booth,  with  interest ;  and, 
after  such  payment,  should  pay  the  residue  of  the  money  to  the 
said  Samuel  Smith,  his  executors,  administrators,  and  assigns  ;  and 
the  said  Samuel  Smith  did  thereby  declare  that  the  receipts  of  Hugh 
Booth,  his  heirs,  executors,  or  administrators,  should  be  good  and 
BufiScient  discharges  to  the  purchasers  for  the  money  in  such  receipts 
to  be  expressed  to  be  received. 

Hugh  Booth  died  on  the  10th  of  October,  1831,  intestate,  leaving 
Mary  Lovatt  Booth,  his  only  child,  his  heiress-at-law  and  heiress 
.    according  to  the  custom  of  the  said  manor,  him  surviving. 

In  March,  1883,  letters  of  administration  to  the  estate  of  Hugh 
Booth,  during  the  minority  of  M.  L.  Booth,  were  granted  to  the 
Reverend  E.  Whitby,  her  guardian. 

On  the  28th  of  March,  1837,  M.  L.  Booth  was  married  to  Joseph 
Ayshford  Wise. 

Mrs.  Wise  having  attained  twenty-one,  letters  of  administration 
to  Hugh  Booth  were  granted  to  her. 

Mrs.  Wise  died  on  the  6th  of  May,  1844,  leaving  her  son  Lewis 
Lovatt  Ayshford  Wise,  an  infant,  her  heir-at-law  and  customary 
heir,  her  surviving;  and  on  the  23rd  of  July,  1846,   letters   of 
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administration  to  the  estate  of  Hugh  Booth,  unadministered  by         in  re 

'Wl8B 

Mrs.  Wise,  were  granted  to  Mr.  J.  Ayshford  Wise,  her  husband. 

Mr.  J.  Ayshford  Wise,  in  exercise  of  the  trusts  for  sale  contained 
in  the  surrender  of  1829,  entered  into  a  contract,  in  writing,  dated 
the  18th  of  September,  1851,  whereby  he  agreed  to  sell  to  Mr. 
Ephraira  Edwards,  and  Mr.  Ephraim  Edwards  agreed  to  purchase, 
at  the  sum  of  lOOZ.,  the  premises  surrendered  by  Samuel  Smith ; 
and  it  *was  agreed  that  70L,  part  of  the  purchase  money,  should  be  [  *4i7  ] 
paid  on  the  execution  of  the  agreement,  and  the  remainder  thereof 
to  be  paid  to  J.  Ayshford  Wise  upon  the  premises  being  surrendered 
to  the  use  of  Ephraim  Edwards.  And  it  was  further  agreed,  that 
J.  Ayshford  Wise  should  procure  the  necessary  order  to  enable  his 
infant,  Lewis  Lovatt  Ayshford  Wise,  the  customary  heir  of  the  said 
Hagh  Booth,  in  whom  the  legal  estate  in  the  premises  was  then 
vested,  to  surrender  the  copyhold  premises  to  the  use  of  Ephraim 
Edwards,  his  heirs  and  assigns. 

This  was  the  petition  of  Mr.  J.  Ayshford  Wise,  presented  under 
the  Trustee  Act  of  1850,  praying  that  the  Court  would  make  an 
order  vesting  the  copyhold  premises  in  the  purchaser. 

It  appeared  that  Samuel  Smith  had  died  intestate,  that  his  cus- 
tomary heir  had  since  died  intestate,  and  that  there  was  no 
personal  representative,  and  that  the  proof  of  the  title  of  the 
present  customary  heir  would  be  attended  with  considerable 
expense. 

Mr.  C.  M,  Roupell,  in  support  of  the  petition  : 

The  surrender  was  not  strictly  a  mortgage,  but  a  trust  for  sale. 
It  is  unnecessary  to  serve  the  customary  heir  with  notice  of  this 
application.  If  any  person  representing  the  mortgagor  should  be 
served  with  this  petition,  it  should  be  his  personal  representative ; 
bat  the  mortgage  was  for  200Z.,  and  the  sale  of  the  entire 
property  was  for  1001.  There  could  be  no  necessity  for  serving 
him. 

The  Yice-Chancellob  considered  that  the  order  might  be  made 
without  service  of  any  notice  on  either  the  customary  heir  or  the 
personal  representative  of  S.  Smith  the  mortgagor. 
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WALLIS   V.  SAREL. 

(5  De  G.  &  Sm.  429-431 ;  S.  C.  21  L.  J.  Ch.  717.) 

On  a  sale  under  the  decree  of  the  Court,  in  October,  1 849,  of  a  reversion 
in  fee,  subject  to  a  term  of  ninety- nine  years,  determinable  on  the  death  of 
the  survivor  of  two  lives,  at  a  small  chief  rent,  it  was  provided  by  one  of  th** 
conditions  that  the  vendors  should  procure  and  confirm  the  Master*8  report, 
and  obtain  an  order  for  the  purchaser  to  pay  his  purchase-money  into  Conrt 
on  or  before  the  25th  of  December,  1849,  when  the  purchaser  was  to  pay 
his  purchase-money,  and  be  entitled  to  the  receipt  of  the  rents;  '*  but  if 
from  any  cause  whatever  the  purchase-money  shall  not  be  so  paid  in  "  on 
or  before  that  day,  the  purchaser  should  pay  interest  at  the  rate  of  five  per 
cent,  from  that  day  to  the  time  of  payment.  The  vendors  delivered  their 
abstract  of  title  in  September,  1851,  but  did  not  make  out  a  good  title  till 
March,  1852.  On  a  motion  then  made,  that  the  purchaser  might  pay  bis 
purchase-money  into  Court  with  interest,  according  to  the  condition  :  Held, 
that  the  condition  did  not  apply ;  but  that,  as  the  purchaser  had  had  the 
benefit  of  the  wearing  out  of  the  lives,  he  must  pay  interest  at  the  rate  of 
4/.  per  cent. 

This  was  a  motion  on  behalf  of  the  plaintiff  in  this  cause,  that 
Mr.  Charles  Henry  Daw  might  pay  the  sum  of  950Z.,  the  purchase- 
money  of  Lot  6  of  property  offered  for  sale  at  auction  under  the 
decree  of  the  Court,  on  the  22nd  of  September,  1849,  with  interest 
thereon,  at  the  rate  of  5i.  per  cent,  per  annum,  from  the  25th  of 
December,  1849,  to  the  time  of  payment. 

It  appeared  that  the  auction  had  been  held  for  sale  of  the  property 
on  the  22nd  of  September,  1849,  in  twenty-three  lots,  of  which 
Lot  6  was  thus  described :  **  The  reversion  in  fee  (subject  to  a  lease 
of  ninety-nine  years,  determinable  on  the  deaths  of  William 
F.  Rogers  and  Daniel  Rogers,  now  aged  respectively  fifty-seven 
and  fifty-three  years  or  thereabouts)  of  and  in  all  that  farm  and  lands 
commonly  called  Eernick,  in  the  possession  of  James  Bailey  as 
tenant."  "  The  conventionary  rent  payable  to  the  purchaser  is 
8J.  9«.  2d.,  and  heriot  6Z.  18«.  4d."  But  Lot  6  was  not  sold  at  the 
auction. 

On  the  26th  of  October,  1849,  Mr.  Daw  agreed  to  purchase  the 
property  comprised  in  Lot  6,  subject  to  the  conditions  of  sale,  so 
far  as  they  would  apply  to  a  sale  by  private  contract.  Of  these 
conditions,  the  second  was  as  follows  : 

"  The  vendors  will,  at  their  own  expense,  procure  and  confirm 
the  Master's  report  of  all  the  purchases,  and  obtain  an  order  for 
each  purchaser  to  pay  the  amount  of  his  or  her  purchase-money  or 
purchase-monies  into  Court  on  or  before  the  25th  of  December,  1849  ; 
and  on  or  before  that  day  each  purchaser  shall  pay  into  the  Bank  of 
England,  *with  the  privity  ol  the  Accountant-General  of  the  Court  of 
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Chancery,  in  trust  in  the  first-mentioned  cause,  Wcdlis  v.  Sarel,  Wallis 
the  amount  of  his  or  her  purchase-money;  and  such  purchaser  sabel. 
shall  then  be  let  into  possession  of  or  be  entitled  to  the  receipts  of 
the  rents,  or  an  apportioned  part  of  the  rents  and  profits,  of  his  or 
her  lot,  and  up  to  that  time  all  outgoings  shall  be  cleared  by  the 
vendors;  but  if  from  any  cause  whatever  the  purchase- monies  shall 
not  be  so  paid  in  on  or  before  the  said  25th  day  of  December  next, 
the  purchaser  shall  pay  interest  thereon  at  the  rate  of  62.  per  cent. 
per  annum  from  that  day  to  the  time  of  payment." 

The  abstract  of  title  to  Lot  6  was  not  delivered  until  the  30th 
of  September,  1851 ;  and  the  abstract  had  not  been  perfected  or 
accepted  until  shortly  before  this  motion  was  made. 

On  the  part  of  Mr.  Daw,  it  was  sworn  that  the  delay  had  not 
Ijeen  owing  to  him ;  and  that,  from  the  26th  of  October,  1849,  the 
date  of  his  contract,  he  had  been  always  ready  and  willing  to  pay 
his  purchase-money  when  required ;  but  there  was  no  evidence 
that  he  had  given  the  vendors  notice  that  his  purchase-money  was 
ready. 

Mr.  Moxouj  in  support  of  the  motion,  submitted  that  the 
purchase-money  ought  to  be  paid  with  interest  at  the  rate  of  U.  per 
cent,  per  annum,  according  to  the  rate  stipulated  for  by  the 
second  condition. 

Mr.  Nichols,  for  Mr.  Daw,  expressed  his  willingness  to  complete ; 
and  submitted,  that,  under  the  circumstances,  all  the  delay  was 
attributable  to  the  vendors ;  and  that,  as  Mr.  Daw  had  been  always 
ready  to  complete,  he  was  liable  to  pay  only  the  amount  of  his 
purchase-money,  without  any  interest.  The  second  condition  did 
not  apply  to  the  case,  as  no  attempt  had  been  made  to  sliow  any 
title  until  after  the  day  appointed  for  completion ;  at  all  events, 
*tlie  purchaser  was  bound  to  pay  interest  only  from  the  time  when  [  *^-^i  J 
a  good  title  had  been  shown :  De  Visme  v.  De  Visme  (i). 

Mr.  Moxon,  in  reply,  on  the  point  that  the  purchaser  had 
always  been  ready  to  complete  : 

In  Panrell  v.  Martyr  (2),  it  was  held  that  it  was  not  enough  for  the 

purchaser  to  have  his  money  ready,  to  entitle  him  to  exemption 

from  the  payment  of  interest,   unless   he   had  given   the  vendor 

notice  thereof:    see   also   Greenwood  v.  Churchill {s).     Here  the 

(1)  »4  £.  B.  83  (1  Mac  &  G.  336).  (3)  68  B.  B.  130  (8  Beav.  413}. 

;2)  7  R.  B.  7  (8  Ves.  146). 
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purchaser  would  be  entitled  to  such  small  rent  as  there  was  ;  and 
even  if  the  Court  should  hold  that  the  second  condition  did  not 
apply,  this  being  the  purchase  of  a  reversion,  the  mere  wasting  of 
the  particular  estate  by  lapse  of  time  is  held,  for  the  purpose  of  the 
liability  of  the  purchaser  to  pay  interest,  to  be  equivalent  to  posses- 
sion by  the  purchaser;  in  which  case  the  purchaser  woald  be 
ordered  to  pay  interest.  (He  also  cited  Morris  v.  Wood,  coram 
Vice-Ghancellor  Rolfe,  16th  of  November,  1850,  MS  (i).) 

The  Vigb-Chancellob  said,  the  circumstances  took  this  case  out 
of  the  second  condition  and  let  in  the  ordinary  rule  of  the  Court, 
that  the  purchaser,  having  had  the  benefit  of  the  wearing  out  of  the 
lives,  must  pay  interest  on  his  purchase-money  at  the  rate  of  41, 
per  cent,  per  annum,  and  not  at  the  rate  of  52.  per  cent.,  as  stipu- 
lated for  by  the  condition.  The  purchaser  would  get  the  benefit 
of  the  increased  value  of  the  reversion,  and  the  small  conven- 
tionary  rent. 

By  the  order,  Mr.  Daw  was  directed  to  pay,  on  or  before  the 
28th  of  April,  1862,  the  9502.,  and  interest  at  41.  per  cent,  from 
the  25th  of  December,  1849,  to  the  time  of  payment. 


18^2. 

Aj^ril  16,  *20, 
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TiiK  GREAT  WESTERN  RAILWAY  COMPANY  v.  The 
OXFORD,  WORCESTER,  and  WOLVERHAMPTON 
RAILWAY  COMPANY. 

(6  De  G.  &  Sm.  437—450 ;  8.  0. 16  Jur.  443.) 
[Reported  on  appeal,  in  8  D.  M.  &  6.  841.] 
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DINN   V.   GRANT  (2). 

(5  De  G.  &  Sm.  451—455.) 

An  hotel  keeper,  who  was  also  the  owner,  agreed,  on  the  24th  of  March, 
1851,  to  sell  his  hotel,  and  to  assist  in  carrying  on  the  business  for  two 
years,  receiving  half  the  profits.  The  purchaser's  wife  (who  was  the  hotel 
keeper's  daughter)  went  on  the  premises  and  assisted  in  managing  the  con- 
cern. From  the  purchaser's  letters,  it  appeared  that  he  was  not  able  to 
supply  the  funds  necessary  to  carry  on  the  business ;  and  in  a  letter  of  the 
24th  of  May,  1851,  he  wrote  thus  to  the  hotel  keeper, — **  You  must  mortgage 


(1)  Dart,  V.  &P. 

(2)  A  purchaser,  who  by  his  own 
conduct  has  lost  his  right  to  specific 
performance,  but  has  recovered 
damages  for  the  vendor's  I'efusal  to 


complete,  has  no  lien  on  the  land  for 
the  damages  thus  recovered  :  Cornwall 
V.  HefUKm  [1900]  2  Oh.  298,  69  L.  J. 
Ch.  581, 82  L.  T.  735,  C.  A.— O.  A.  S, 
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or  sell  the  premises."     He  subfiequently  asked  the  hotel  keeper  to  give  Dinn 

him  a  mortgage  on  the  hotel,  for  sums  which  he  claimed  to  be  due  to  him,  r. 

and  brought  an  action  against  the  hotel  keeper,  for,  among  other  things,  a  Grant. 
remuneration  in  respect  of  the  seryioes  of  his  (the  purchaser's)  wife  above- 
mentioned.  The  hotel  keeper  became  bankrupt.  Upon  a  claim  filed  by 
the  purchaser  against  the  assignees,  claiming  that  they  should  elect  speci- 
fically to  perform  the  agreement,  or  that  it  should  be  declared  that  the  pur- 
chaser was  entitled  to  a  lien  for  the  sums  he  had  advanced  under  the 
ooutrmct :  Held,  that  although  the  purchaser  would  have  been  entitled  to  a 
lien,  if  the  contract  had  failed  through  the  vendor's  default ;  yet  that,  as 
the  purchaser  had  himself  abandoned  the  contract,  the  purchaser  was  not 
entitled  to  any  lien,  and  his  claim  was  dismissed. 

Henry  Dinn,  by  his  claim,  stated  the  following  agreement : 
'"  Memorandum  of  an  agreement  made  between  William  Boyce,  of 
the  *  Victoria  Hotel,'  Dover,  and  Henry  Dinn,  of  28,  Park  Road, 
Claphaxn  Boad,  Sarrey :  in  consideration  of  certain  monies  which 
have  been  advanced  by  Henry  Dinn  to  William  Boyce,  the  said 
William  Boyce  agrees  to  sell,  and  the  said  Henry  Dinn  agrees  to 
purchase,  the  'Victoria  Hotel,'  the  house  adjoining,  and  the 
ground  in  Bussell  Street,  for  the  price  of  2,900/.  Mr.  W.  Boyce 
agrees  to  remain,  and  assist  in  carrying  on  the  business  for  the 
first  two  years,  for  which  he  is  to  receive  half  the  profits,  which  is 
to  be  ascertained  at  the  expiration  of  each  year ;  at  the  expiration 
of  two  years  Mr.  Boyce  to  have  the  option  of  taking  the  premises 
again,  on  repaying  Henry  Dinn  all  monies  he  may  have  paid  and 
laid  oat  in  the  business,  or  advanced  to  or  for  Mr.  Boyce,  and  also 
one-half  the  increased  value  of  the  said  hotel,  house,  and  premises, 
over  and  above  the  2,900/.;  but  should  Mr.  Boyce  decline  the  pur- 
chase, then  the  purchase  money  to  remain  out  for  seven  years,  at 
5/.  per  cent,  per  annum.  In  case  of  disputes,  matters  to  be  referred 
to  arbitration. 

"  24th  March,  1851.  "  William  Boycb, 

"  Hbnby  Dinn." 

The  claim  proceeded  to  state,  that,  at  the  date  of  the  agreement, 
the  sum  of  277/.  9«.  4d.  had  been  advanced  by  *the  plaintiff  to  L  *^^'^  1 
Mr.  Boyce ;  and  that,  after  the  date  of  the  agreement,  the  plaintiff 
had,  in  reliance  on  the  faith  of  the  agreement,  advanced  further 
sums,  amounting  to  68/.  ISs.  2d.,  in  part  satisfaction  of  the  purchase 
money  of  2,900/. ;  but  that  before  Boyce  had  performed  the  agree- 
ment on  his  part,  he  became  bankrupt,  in  December,  1851 ;  and 
that  the  defendants,  Thomas  Grant  and  Edward  Edwards,  were  the 
assignees  of  his  estate  and  effects.  The  plaintiff  claimed  that  the 
assignees  might  elect  either  to  specifically  perform  the  agreement 
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DiNN  or  to  abandon  the  same,  and  to  repay  to  the  plaintiff  the  sums  of 
Gbakt.  ^772.  9s.  4d.  and  68Z.  18^.  2d,,  with  interest ;  aud  in  case  the 
defendants  should  elect  specifically  to  perform  the  agreement,  then 
the  plaintiff  claimed  to  be  entitled  to  a  specific  performance  thereof, 
he  offering  specifically  to  perform  the  same  ;  but  if  the  defendants 
should  eleet  to  abandon  the  agreement,  then  the  plaintiff  claimed 
to  be  entitled  to  a  lien  upon  the  premises  comprised  in  the  memo- 
randum of  agreement  for  the  two  sums,  with  interest,  and  to  be  paid 
the  two  sums  and  his  costs ;  and  in  default  thereof,  he  claimed  to 
have  the  premises  sold,  and  the  produce  thereof  applied  towards 
payment  of  the  two  sums,  and  his  costs. 

The  plaintiff  proved  the  case  stated  by  his  claim. 

On  behalf  of  the  defendants,  Boyce  deposed,  in  effect,  that  the 
memorandum  was  considered  by  him  to  be  a  mere  note,  on  which 
terms  were  ultimately  to  be  arranged  ;  that,  from  the  5th  of  April 
to  the  8rd  of  September,  1851,  the  plaintiff's  wife,  who  was  a 
daughter  of  Boyce,  had,  against  the  remonstrances  of  Boyce,  acted 
in  the  management  of  the  business,  and  that  she  had  left  in  con- 
sequence of  quarrels.  Mr.  Boyce  also  produced  a  number  of  the 
plaintiff's  letters  to  him,  from  which  it  appeared  that  the  plaintiff 
had  not  the  means  of  supplying  the  necessary  funds  to  carry  on  the 
business,  and,  amongst  others,  he  produced  a  letter  dated  the  24  ih 
[*453]  of  May,  1851,  from  the  plaintiff  *to  Mr.  Boyce,  containing  the 
following  passage:  ''you  must  mortgage  or  sell"  the  premises. 
By  another  letter  of  the  17th  of  June,  1851,  the  plaintiff  claimed  lo 
be  a  creditor  of  Mr.  Boyce  in  the  amount  of  418Z.  12«.  6d.,  and  asked 
for  a  mortgage  of  the  **  Victoria  Hotel,"  to  secure  the  amount. 

In  October,  1851,  the  plaintiff  brought  an  action  against  Mr. 
Boyce  for  the  whole  balance  due  to  him,  in  respect  of  (among  other 
things)  the  services  of  the  plaintiff's  wife  from  the  8rd  of  April  to 
,  the  24th  of  October,  1851,  charged  at  502. 

Mr.  Russell  and  Mr,  Haldane  for  the  plaintiff: 

The  plaintiff  is  entitled  to  the  specific  performance  of  the  agree- 
ment ;  or  to  a  declaration  that  the  monies  which  the  plaintiff  bad 
advanced  on  the  faith  of  the  contract,  should  be  declared  to  be  a 
lien  on  the  property  in  the  hands  of  the  defendants.  [They  cited 
Mackrethv.  Symmons  (1).] 

Mr.  Malins  and  Mr.  Bigg  for  the  defendants : 
All  the  correspondence  shows,  that  the  plaintiff  was  without 

(1)  10  B.  E.  85  (15  Ves.  329,  345). 
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means  to  perform  the  agreement  of  the  24th  of  March,  1851,  and        Dinn 
the  letter  of   the  24th  of  May,  1851,  telling  Mr.  Boyce  that  *he       G&Ajrr. 
must  mortgage  or  sell  the  property,  the  subject  of  the  contract,  is       [  ^^^4  j 
so  utterly  inconsistent  with  the  notion  of  the  existence  of  a  binding 
contract,  that  it  must  be  taken  as  conclusive  evidence  that  it  was 
then  abandoned.     Next,  as  to  the  alleged  lien.     If  the  contract  was 
abandoned  by  the  purchaser,  then  he  has  no  right  of  lien ;  and  the 
defendants  submit,  that  the  letter  of  the  24th  of  May,  1851,  is  an 
abandonment  by  him  of  the  contract ;    or,  if  that  letter  were  not 
sufficient,  then  the  letter  of  the  17th  of  June,  1851,  and  the  action, 
terminated  the  contract,  and  treated  the  money  advanced  as  a  debt 
from  Mr.  Boyce.     (They  cited  Ewing  v.  OshcMiston  (1).) 

Mr.  Riissell,  in  reply,  contended,  that  the  lien,  having  once 
attached,  was  continued,  especially  under  the  circumstance,  that  the 
plaintiff  had  not  retired  from,  but  that  Boyce  had  refused  or  was 
unable  to  perform,  the  contract. 

Thb  Vicb-Chancbllor,  after  stating  the  claim,  said : 

I  will  assume  that  this  was  an  agreement  to  the  specific  perform- 
ance of  which  the  plaintiff  was  entitled,  and  that  he  would  have 
been  entitled  to  a  lien  if  the  contract  had  failed  in  consequence  of 
the  vendor's  default.  The  plaintiff,  however,  appears  never  to  have 
been  able  to  carry  on  the  business ;  and  his  conduct  from  the  24th 
of  May,  1851,  is  quite  inconsistent  with  the  agreement  being  in 
existence  at  that  time.  In  his  letter  of  that  date,  the  plaintiff  writes 
in  a  manner  indicating  that  he  considered  he  was  not  under  any 
obligation  by  reason  of  the  agreement.  From  that  time  all  notion 
of  any  agreement  being  in  force  appears  to  have  ceased ;  and  from 
that  time  the  plaintiff  treated  Boyce  as  being  personally  liable  for 
sums  expended,  for  which,  if  *they  had  been  expended  on  the  foot-  [  *^^o  ] 
ing  of  the  agreement,  there  would  have  been  no  personal  liability  ' 
in  Boyce.  The  action  which  the  plaintiff  brought  against  Boyce  is 
inconsistent  with  any  liability  in  him,  specifically,  to  perform  the 
agreement  of  the  24th  of  March,  1851.  It  appears  to  me  that  the 
obviouB  conclusion  is,  that  th§  plaintiff  cannot  have  any  part  of  the 
relief  he  asks,  and  the  claim  must  be  dismissed,  with  costs. 
(1)  45  B.  B.  9  (2  My.  &  Cr.  53,  88). 
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1862.  WARE  V.  POLHILL. 

Jvril  26. 
i (5  De  G.  &  Sm.  455—457.) 

Parkeb,  The  guardian  of  an  infant  tenant  in  tail  redeemed  the  land-tax  on  the 

estate,  but  made  no  declaration,  in  pursuance  of  the  38  Geo.  III.  c.  60,  so  as 
^        -1  to  make  the  land-tax  a  charge  on  the  inheritance.    In  a  suit  by  the  guaidiBD. 

who  was  also  administrator  of  the  infant  tenant  in  tail,  it  was  declared, 
that  the  land-tax  was  an  annuity  or  rent  charge  in  favour  of  the  infaof g 
personal  estate ;  and  the  Coxjbt  directed  proper  deeds  to  be  executed  by  the 
then  tenant  for  life  and  tenant  in  tail,  charging  the  estate  with  the  amount 
of  land-tax  as  an  annuity.  This  was  done  by  deeds  not  afiPecting  the  estate 
in  remainder  after  the  estate  tail.  On  the  death  of  the  survivor  of  the 
tenant  for  life  and  tenant  in  tail,  the  personal  representative  of  tlie  infant 
claimed  the  benefit  of  the  decree  against  the  inheritance :  Held,  that  the 
declaration  effectually  charged  the  inheritance ;  and  (the  legal  charges 
executed  by  the  tenant  for  life  and  tenant  in  tail  having  failed,)  the 
tenant  in  remainder,  after  the  determination  of  these  estates,  was  directed 
legally  to  charge  the  estate  with  the  annuity. 

This  cause  arose  out  of  the  directions  contained  in  a  decree  made 
in  1805  by  Lord  Eldon,  in  the  cause  of  Ware  v.  Polhill(\). 

The  guardian  of  Nathaniel  Polhill,  an  infant  tenant  in  tail  of 
an  estate,  had,  in  1799,  without  authority,  applied  part  of  the 
infant's  personal  estate  in  purchasing  the  land-tax,  which  was 
chargeable  in  four  distinct  sums  on  the  entailed  estate  (2) ;  bat  she 
had  not  complied  with  the  provisions  of  the  statute  88  Geo.  III. 
c.  60,  by  which  she  was  enabled  to  create  a  legal  charge  on  the 
estate  for  the  absolute  bene&t  of  the  infant's  estate,  as  against 
his  estate  in  tail,  by  declaring  the  option  as  provided  for  by 
that  Act. 
[  ^^^  j  The  infant  tenant  in  tail  subsequently  died  under  age,  and  his 

guardian  became  his  administratrix. 

On  the  cause  coming  on  in  1805  before  Lord  Eldon,  on  further 
directions,  it  was  declared  that  the  plaintiff  in  that  sait,  the 
administratrix  of  the  infant  Nathaniel  Polhill,  was  entitled,  as  part 
of  the  personal  estate  of  the  deceased  infant,  to  four  several 
annuities  or  rents-charge,  to  be  charged  on  and  issuing  out  of  the 
settled  hereditaments  (describing  them),  to  the  several  amounts  of 
the  land-tax  redeemed  thereon  respectively,  the  same  annuities  to 
be  redeemable  by  any  person  having  or  being  entitled  beneficially 
to  any  estate  in  succession,  remainSer,  or  expectancy,  under  the 
will  of  Nathaniel  Polhill,  the  testator  in  the  cause ;  and  the  Coubt 
directed  that  proper  deeds  for  securing  the  annuities  should  be 

(1)  8  R.  R.  144  (11  Ves.  257).  stat.  39  &  40  Geo.  III.  c.  30 ;  andstet 

(2)  See  stat.  38  Geo.  III.  c  60;  41  Geo.  ILL.  o.  72,  consolidated  and 
stats.  39  Geo.  III.  cc.  21,  40,  43,  108;      amended  by  stat.  42  Geo.  III.  c.  IM. 
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settled  by  the  Master,  to  be  executed  by  the  tenant  for  life  and  by  Wark 
the  tenant  in  tail  in  remainder  of  the^  estates,  on  his  attaining  the  polhill. 
age  of  twenty-one  years.  Indentures  of  lease  and  release  were 
accordingly  settled,  and  were  executed  by  the  tenant  for  life,  and,  on 
the  tenant  in  tail  attaining  twenty-one,  by  him  charging  the  estate 
with  the  annuities  accordingly ;  but  no  recovery  was  directed  by 
the  decree  to  be  suffered,  and  no  recovery  was  in  fact  suffered,  so  as 
to  render  the  annuities  a  legal  charge  upon  the  fee  simple.  The 
tenant  in  tail  survived  the  tenant  for  life,  and  died  in  1828 ;  and 
upon  his  death  the  person  claiming  in  remainder  to  the  remainder- 
man in  tail,  who  had  executed  the  charge,  declined  to  pay  the 
annuity,  insisting  that  there  was  no  charge  on  the  estate  in  respect 
of  the  annuities.  The  administratrix  having  died,  letters  of  adminis- 
tration de  bonis  non  of  Nathaniel  Polhill  were  granted  to  Mr.  Ware, 
who  instituted  the  present  suit  to  enforce  the  payment  of  the 
annuities  from  the  persons  who  had  become  seised  of  the  estates. 

Mr.  Glasae  and  Mr.  Ware  appeared  for  the  plaintiff. 

Mr.  Willcock  and  Mr.  Bird  for  the  defendants.  [  457  ] 

The  judgment  of  the  Court  in  the  case  of  Ware  v.  Polhill  (1),  and 
the  terms  of  the  decree  in  that  cause,  were  referred  to.  [LUtyd  v. 
Johnes  (2),  BlundeU  v.  Stanley  (a),  and  other  cases,  were  cited  in  the 
course  of  the  argument.] 

Thb  Vice- Chancellor  : 

If  the  trustee  and  guardian  of  the  infant,  when  she  effected  the 
purchase  of  the  rent  charge,  had  complied  with  the  provisions  of 
the  38  Geo.  III.  c.  60,  the  land-tax  would  have  been  a  legal  charge, 
by  virtue  of  the  Act,  upon  the  estates.  Lord  Eldon  intended,  by 
the  decree,  to  give  a  charge  on  the  estate,  as  nearly  equivalent  as 
he  could  to  the  legal  charge,  which  would  have  been  obtained  under 
the  Act ;  and  he  directed  deeds  to  be  executed,  to  give  effect  to  this 
intention ;  but  the  parties  did  not  comply  with  the  direction,  and, 
they  not  having  done  so,  this  bill  was  filed.  The  decree  contained 
a  declaration  effectually  charging  the  estates  with  these  annuities  ; 
but  the  direction,  which  was  to  give  effect  to  this  declaration,  was 
not  properly  complied  with.  Now,  the  annuities  remained  an 
equitable  charge  by  force  of  the  decree,  the  effect  of  which  is  to  bind 

(1)  8  R  B.  144  (II  Ves.  257,  281).  (3)  84  E.  R.  365  (3  De  G.  &  Sm. 

(2)  7  B.  B.  147  (9  Ves.  55).  433). 
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the  inheritance  for  ever.  The  declaration  now  to  be  made,  must 
be  to  that  efifect ;  and  there  must  be  a  direction,  that  all  parties 
shall  do  and  execute  all  proper  acts  and  conveyances.  The  plaintiff 
is  entitled  to  the  costs  of  the  suit,  but  he  must  pay  the  costs  of  the 
necessary  deeds. 


1862. 
A/frU  ?7. 

Parker, 
V.-C. 

[476] 


WILSON   V.  BENNETT  (1). 

(5  De  G.  &  Sm.  475—479 ;  S.  C.  21  L.  J.  Ch.  741 ;  16  Jur.  966.) 

Copyhold  hereditaments  were  devised  to  three  trustees,  and  their  '*  heirs » 
executors,  and  administrators,"  in  trust  for  two  teuattts  for  life  successiTelT, 
with  a  power  to  the  trustees,  and  the  survivors  and  survivor  of  them,  his 
heirs,  executors,  or  administrators,  to  sell  the  same.  The  survivor  of  the 
three  trustees  devised  all  estates  vested  in  him  as  trustee  to  two  trustees. 
whom  he  also  appointed  his  executora,  of  whom  one  was  his  customary 
heir ;  the  two  contracted  to  sell,  and  the  purchaser  declined  to  complete. 
On  a  special  case  stated  for  the  opinion  of  the  Court:  Held,  that  the  title 
was  too  douhtful  for  the  Court  to  compel  the  purchaser  to  take  it. 

Newman  Hyde,  being  entitled  in  fee,  according  to  the  custom  of 
the  manor  of  West  Derby,  in  the  county  of  Lancaster,  to  certain 
copyhold  hereditaments,  by  his  last  will,  dated  the  25th  of  February, 
1808,  after  certain  dispositions  not  affecting  the  copyhold  premises, 
gave  and  devised  all  the  residue  of  his  real  and  personal,  copyhold, 
and  leasehold  estate  and  effects,  unto  Samuel  Hyde,  John  Wilson, 
and  John  Leigh,  their  heirs,  executors,  and  administrators,  upon 
trust  for  his  daughter  Mary,  the  wife  of  Thomas,  Dennison  (since 
deceased)  for  her  life ;  and  after  her  decease,  in  the  events  that 
happened,  upon  trust,  as  to  the  said  copyhold  premises,  for  Thomas 
Dennison,  the  husband  (since  also  deceased),  during  his  life,  and 
as  to  all  the  said  residue  and  remainder  of  his  estate  and  effects, 
including  the  said  copyhold  estate  in  West  Derby,  after  the  decease 
of  the  said  Thomas  Dennison,  upon  trust  to  pay,  apply,  divide,  and 
distribute  the  same  unto  and  equally  amongst  such  of  the  children 
of  his  the  said  testator's  late  nephew,  William  Martyn  Hyde,  and 
of  his  nieces,  Mrs.  Holmes,  Mrs.  Lamb,  Mrs.  Holt,  Mrs.  Greenup, 
and  Mrs.  Wilson,  as  should  be  living  at  his  said  daughter's  decease, 
and  the  issue  of  any  of  them  who  might  then  be  dead.    The  will 


(1)  Notwithstanding  the  criticisms 
of  Jessel,  M.  R,  upon  this  case  in 
Osborne  to  Itowlett  (1881)  13  Ch.  D. 
774,  49  L.  J.  Ch.  310,  42  L.  T.  650,  it 
seems  that  a  power  to  trustees  and 
the  survivor  of  them  or  his  heirs, 
o;(ecutors,    or    administrators  to  sell 


copyholds  cannot  be  exercised  by  any 
person  claiming  the  estate  by  devise 
from  the  surviving  trustee  unless 
*' assigns"  are  named:  see  /»  re 
Bumney  and  Smith  [1897]  2  Ch.  3dl, 
66  L.  J.  Ch.  641,  76  L.  T.  800.— 
O.  A.  S, 
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then  contained  the  following  clause :  **  And  I  authorise  and  empower  Wilsok 
my  said  trustees,  and  the  survivors  and  survivor  of  them,  his  heirs,  Bennett. 
executors,  or  administrators,  to  sell  and  absolutely  dispose  of  all  or 
any  part  of  my  said  property,  at  such  time  and  times  and  in  such 
manner  as  to  them  or  him  shall  seem  proper ;  and  the  purchaser 
and  the  purchasers  thereof  shall  not  be  bound  to  see  to  the  applica- 
tion of  the  purchase-money,  or  be  answerable  for  the  misapplication 
thereof." 

The  testator  died  in  the  month  of  February,  1808,  leaving  Messrs.        [  476  ] 
Hyde,  Wilson,  and  Leigh,  the  three  trustees  named  in  bis  will,  and 
Thomas  Dennison  and  Mary  his  wife,  hiui  surviving. 

Mr.  John  Wilson  survived  his  co-trustees,  Messrs.  Hyde  and 
Leigh ;  and  by  his  last  will,  dated  the  21st  of  April,  1841,  he 
appointed  Samuel  Wilson,  and  Paul  Wilson,  and  John  Sparks,  sole 
executors  thereof.  By  a  codicil  to  his  will,  dated  the  13th  of  April, 
1843,  he  devised  as  follows  :  "  I  devise  unto  my  trustees,  Samuel 
Wilson,  Paul  Wilson,  and  John  Sparks,  their  heirs  and  assigns,  all 
estates  and  property  vested  in  me  under  any  deed  or  will  as  trustee 
for  any  other  person  or  persons,  to  hold  the  same  to  them  the  said 
Samuel  Wilson,  Paul  Wilson,  and  John  Sparks,  their  heirs  and 
assigns,  upon  the  same  trusts,  and  for  the  same  ends,  intents,  and 
parposes  as  I  now  hold  the  same." 

Mr.  John  Wilson  died  on  the  23rd  of  February,  1844 ;  and  his 
will  and  codicil  were  proved  by  Mr.  Samuel  Wilson  and  Mr.  Paul 
Wilson  alone,  on  the  29th  of  March,  1844.  By  a  deed  poll,  dated 
the  3rd  of  April,  1850.  under  the  seal  of  Mr.  John  Sparks,  he 
renounced  probate  of  the  will  and  codicil  of  Mr.  John  Wilson,  and 
disclaimed  the  trusts,  estates,  and  premises  by  the  same  will  and 
codicil  given  to  him. 

Mr.  Samuel  W^ilson  and  Mr.  Paul  W^ilson  entered  into  an  agreement 
in  writing,  on  the  23rd  of  August,  1850,  with  Mr.  Richard  Bennett, 
for  the  sale  to  him  of  specified  parts  of  the  copyhold  hereditaments 
at  West  Derby,  devised  by  the  will  of  Mr.  Newman  Hyde,  for  the 
price  of  1,900/. 

On  investigating  the  title  to  the  said  copyhold  hereditaments, 
Mr.  Richard  Bennett  declined  to  accept  it,  upon  the  grounds  that, 
under  the  above  circumstances,  Mr.  Samuel  Wilson  and  Mr.  Paul 
Wilson  could  not  make  a  good  title  to  the  copyhold  hereditaments 
sold  to  him ;  and  that  the  persons  beneficially  interested  therein 
under  the  will  of  Newman  Hyde  would  be  necessary  parties  to  any 
CiSectual  ^conveyance  of  the  same  hereditaments,  and  that,  some       L  '^^^  ] 


122  1852.     CH.     5  DE  G.  &  SM.  477—478.  [b.b. 

wii.8oir  of  such  persons  being  infants,  no  such  effectual  conveyance  could 
Bennbtt.     be  made. 

This  was  a  special  case,  submitted  for  the  opinion  of  the  Court, 
in  which,  after  a  statement  of  the  above  facts,  it  was  alleged,  that 
Mr.  Bennett  was  willing  to  accept  the  title  of  Mr.  Samuel  Wilson 
and  Mr.  Paul  Wilson  to  the  hereditaments  sold,  in  case  it  should 
appear  to  the  Court,  that  they,  without  the  concurrence  of  any 
other  persons,  could  make  a  good  title  thereto. 

The  case  was  argued  before  the  Yice-Chancellor  Eniglit  Bruce  on 
the  1st  of  April,  1851,  when  his  Honour  thought  that  the  right  of 
the  vendors  to  make  a  good  title  without  the  concurrence  of  the 
cestuisque  trustent  was  too  doubtful  to  be  enforced  ;  and  he  declared 
that  the  vendors  were  not  able  to  make  a  good  title. 

It  was  subsequently  ascertained  that  Mr.  Samuel  Wilson,  one  of 
the  devisees  and  vendors,  was  also  the  heir,  according  to  the  custom 
of  the  manor,  of  Mr.  John  Wilson,  the  surviving  trustee ;  but  the 
purchaser  still  declined  to  complete  his  purchase. 

The  statement  of  the  fact,  that  Mr.  S.  Wilson  was  the  heir  of  his 
devisor,  was  introduced  by  amendment  into  the  case,  which  now 
came  on  to  be  re-heard. 

Mr,  Malins  and  Mr.  Humphrey  for  the  vendors  : 

The  plaintiffs  submitted  that  they  together  could  make  a  good 
conveyance,  because  they  had  not  only  the  estate  by  devise,  but 
also  because  all  the  estate  and  rights  vested  in  the  surviving  trustee, 
their  testator,  were  vested  in  one  of  them.  In  Cooke  v.  Crawford  (i), 
the  vendors  were  merely  the  devisees  of  the  donee  of  the  power ; 
a  case  very  different  from  the  present,  where  the  heir  is  ready  to 
concur  in  respect  of  his  title  in  that  character. 
[478  J  They  also  cited  Cole  v.    Wade  {2),  Bradford  v.  Belfieldiv),  and 

Titley  v.  Wolstaiholme  (4). 

Mr.  J.  liiisselly  Mr.  Hardy,  and  Mr.  Osborne  contended,  that  it 
was  clear,  upon  the  construction  of  the  will  of  the  original  testator, 
that  he  intended  that  the  estate  and  the  power  should  go  together. 
Cooke  V.  Crawford  is  a  distinct  authority,  that  devisees  as  such  of 
an  estate  with  a  power  cannot  exercise  it ;  but  here  the  two  devisees 
have  contracted  to  sell :  if  both  together  had  not  in  them  jointly 
the  power  to  sell,  it  is  not  sufficient  to  sustain  the  contract  to  allege 
that  one  of  the  two  had  it.     The  contract  by  the  two  devisees  was 

(1)  60  R  R.  303  (13  Sim.  91).       (3)  29  B.  B.  100  (2  Sim.  264) 

(2)  10  B.  B.  129  (16  Ves,  27).        (4)  64  B.  B.  106  (7  Beav.  425}. 
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an  election  by  the  heir  to  take  in  that  character,  which  he  cannot  Wilson 
revoke ;  and  the  exercise  of  the  discretion  of  two  persons  is  a  very  Bennett. 
different  thing  from  the  exercise  of  the  discretion  in  the  sale  by 
one  of  them  alone.  Even,  therefore,  in  case  the  power  of  sale  had 
not  been  entirely  destroyed  by  the  severance  of  the  estate  from 
the  power,  this  sale  effected  by  the  two  will  not  be  sustained, 
even  if  the  sale  by  one  of  them,  the  heir  alone,  could  have  been 
supported. 

Mr.  Malins,  in  reply.     *     *     * 

Thb  Yicb-Ghancellob  (after  reading  the  original  devise  to  three 
persons,  their  devise,  and  the  power  of  sale)  proceeded : 

It  is  obvious  here  that  the  testator  has  limited  the  estate  to  go  to  the 
three  persons  in  fee;  and  he  contemplated  a  sale  to  be  made  by  the 
persons  or  person  having  the  legal  estate,  and  that  that  estate  is 
to  be  the  only  thing  enabling  them  or  him  to  *convey.  I'he  testator  [  •479  ] 
did  not  contemplate  such  an  event  as  that  the  estate  should  vest  in 
one  person  and  the  power  go  to  another  person.  If  the  surviving 
trustee  had,  by  any  assurance  made  in  his  lifetime,  conveyed  the 
estate  away  so  that  any  person  other  than  his  heir  would  have  the 
estate,  which  atone  enabled  the  trustees  to  exercise  this  power,  I 
think  that,  upon  the  death  of  the  trustee,  his  heir  could  not  have 
exercised  the  power  ;  but  the  surviving  trustee  devised  the  estate, 
which  amounts  to  the  same  thing.  Cooke  v.  Crawford  stands  upon 
different  grounds  from  those  in  this  case,  viz.  that  a  trust  cannot 
be  delegated  to  persons  not  contemplated  in  its  original  creation. 
In  that  case  there  was  a  devise  of  a  fee  simple  estate  to  trustees, 
upon  trust  that  they,  or  the  survivors  or  survivor  of  them,  or  the 
heirs  of  such  survivor,  should  sell,  not  naming  his  assigns ;  and 
the  Court  held,  that  the  trust  could  not  be  delegated  without  express 
terms  authorising  a  transmission  of  it.  The  decision  in  that  case 
has  been  often  understood  as  going  far  beyond  what  it  really 
imported.  There  is  no  doubt  that  a  trustee  can  devise  a  trust  estate  ; 
but  the  question  in  every  case  is,  whether  the  devise  is  in  accordance 
with  the  title  under  which  the  trustee  holds.  It  may  often  be  the 
duty  of  a  man  in  such  circumstances,  having  the  legal  estate,  to 
take  care  that  it  do  not  vest  in  a  lunatic  or  in  a  person  out  of  the 
jurisdiction,  or  in  any  other  person  who  ought  not  to  be  a  trustee, 
and  for  that  purpose  to  devise  it. 

I  think  this  title  is  too  doubtful  to  enable  the  Court  to  compel  a 
purchaser  to  take  it. 
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1852.  WAEWICK  V.  HAWKINS. 
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Pabkeb,  a  testator  gave  an  annuity  to  a  married  woman,  and  directed  tliat  all 

V.-C.  annuities  given  by  his  will  to  married  women  should  be  for  Iheir  separates 

[  481  ]  uge.     By  a  codicil,  the  testator  directed  his  executors  to  pay  to  the  married 

woman  a  legacy  of  300/.,  "  in  addition  to  the  legacy  mentioned  in  his  will : " 

Held,  that  the  legacy  was  subjected  to  the  restriction  to  the  separate  use  of 

the  married  woman. 

This  was  a  claim  by  Mrs.  Warwick  against  the  executors  of 
Mr.  William  Bayley,  deceased,  by  which  she  claimed  that  a  legacy 
of  300Z.,  given  to  her  by  a  codicil  to  his  will,  with  interest,  should 
be  paid  to  iier  for  her  separate  use,  or,  in  case  the  Court  should 
consider  that  she  was  not  entitled  to  it  for  her  separate  use,  then  to 
have  the  same  settled  upon  her  and  her  issue. 

It  appeared  that  the  testator  by  his  will,  dated  the  4th  of  July, 
1846,  gave  to  the  plaintiff,  Mrs.  Ann  Warwick,  the  wife  of  William 
Warwick,  an  annuity  of  lOOZ.,  for  and  during  her  natural  life,  free 
of  legacy  duty  ;  and  he  gave  several  other  annuities.  The  testator, 
by  his  will,  directed  that  the  several  annuities  given  by  that  his 
will  should  commence  from  the  day  of  his  death,  and  should  be 
paid  to  the  several  persons  to  whom  they  were  respectively  given, 
half-yearly,  for  their  sole  and  separate  use  and  benefit,  inde- 
pendently and  exclusively  of  any  husband  with  or  to  whom  they 
were  then  or  thereafter  might  happen  to  be  married,  and  not  to  be  in 
any  way  subject  to  the  debts,  control,  or  engagements  of  any  such 
husband  or  husbands ;  and  the  testator  directed  that  the  receipts 
of  the  said  several  annuitants  respectively,  notwithstanding  their 
[  •482  ]  *coverture,  should  be  good  and  effectual  discharges  to  the  person 
or  persons  paying  the  same. 

By  a  codicil,  dated  the  5th  of  November,  1850,  the  testator,  after 
expressing  his  wish  to  be  that  the  plaintiff,  Mrs.  Ann  Warwick, 
should  live  in  his  house,  directed  his  executors  to  pay  to  her,  "  in 
addition  to  the  legacy  mentioned  in  his  will,  the  sum  of  800/.,  to  be 
paid  to  her  free  of  legacy  duty,  and  immediately  after  his  death.*' 
The  will  contained  no  legacy  or  gift  to  Mrs.  Warwick,  except 
the  annuity. 

The  testator  died  in  1851,  and  the  will  and  codicil  were  proved 
by  the  executors. 

It  appeared  that  the  plaintiff  was  a  married  woman,  but  that 
her  husband  had  for  a  long  time  resided,  and  was  still,  out  of  the 
jurisdiction. 

The  claim  now  came  on  to  be  heard. 


\0l..  xc.l 
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Mr.  Glasse  and  Mr.  Faber,  for  the  plaintiflf,  referred  to  Day  v. 
Croft  (1)  and  the  cases  there  cited,  and  submitted,  that  the  reference 
to  the  gift  to  the  plaintiff  in  the  will,  connected  with  the  legacy  in 
the  codicil,  subjected  the  latter  to  the  restriction  for  the  separate 
use  of  the  plaintiff  attached  to  the  gift  in  the  will. 


Warwick 

r. 
Hawkins. 


Mr.  Malhis  and  Mr.  Dauney  said,  that,  in  Day  v.  Croft,  the 
gift  contained  in  the  codicil,  and  also  that  in  the  will,  were  both  of 
an  annuity  ;  whilst  here  the  gift  in  the  will  was  of  an  annuity,  and 
in  the  codicil  of  a  legacy  merely. 


The  Vicb-Chancellor  said,  that,  having  considered  this  case,  he 
thought  that  upon  the  authorities  there  could  be  no  doubt  that  the 
800/.  given  by  the  codicil  to  Mrs.  Warwick  followed  the  gift  of  the 
annuity  in  the  will,  and  was  for  her  separate  use.  There  must  be 
a  declaration  accordingly.  There  being  an  admission  of  assets,  the 
costs  must  be  paid  out  of  the  estate. 


Apnl  29. 


LUMLEY  V.  WAGNER. 

(5  De  G.  &  Sm.  485—514.) 
[Affirmed  on  appeal,  as  reported  in  1  D.  M.  &  G.  604 ;  8.  C. 
21  L.  J.  Cb.  898,  16  Jur.  871.] 


1862. 

April  23,  2H, 

27. 

Pakkeb, 
V.-C. 

[485] 


HUME   V.  BENTLEY(2). 

(5  De  G.  &  Sm.  520-527  ;  21  L.  J.  Ch.  760 ;  16  Jur.  1109.) 

Upon  a  sale  by  auction  of  leasehold  premises,  one  of  the  conditions  was 
as  follows — *'  the  lessors'  title  will  not  be  shown,  and  shall  not  be  inquired 
into."  lu  a  suit  to  enforce  specific  performance  by  the  vendor  against  the 
purchaser,  the  latter  objected,  that  the  lessors*  title  appeared  by  Acts  of 
Parliament  produced  by  the  purchaser,  which  showed  that  the  lessors  had 
no  power  to  lease  the  premises :  Held,  that  the  condition  provided  that  the 
title  should  not  be  shown,  and  also  precluded  inquiry  for  every  purpose ; 
and  specific  performance  was  decreed,  the  Judge  being  of  opinion  that  the 
objection  raised  did  not  interfere  with  the  purchaser's  safety. 

In  a  suit  by  the  owner  of  leasehold  premises  against  a  purchaser,  to 
enforce  the  specific  performance  of  a  contract  to  purchase,  it  appeared  that 
the  original  lessee  had,  in  1835,  covenanted  with  the  lessors,  in  or  before 
1836,  to  build  two  houses  on  the  property,  worth  400/.,  to  the  satisfaction 


(1)  55  B.  B.  163  (4  Beav.  561), 

(2)  Waddell  V.  Wol/e  (1874)  L.  B.  9 
a  B.  519,  43  L.  J.  Q.  B.  138;  In  re 
Srott  and  Alvare^B  Contract  [1895]  2 


Ch,  603,  64  L.  J.  Ch.  821.  73  L.  T.  43, 
0.  A. ;  Nat,  Prov,  Bank  of  England  v. 
Marsh  [1895]  1  Ch.  190,  64  L.  J.  Ch. 
255,  71  L.  T.  629. 


1852. 

April  28,  80. 

May  5. 

PABKBB, 
V.-C. 

[  620  ] 
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Hume  of  the  lessors'  surveyor.    The  lessee,  instead  of  so  doing,  built,  with  the 

r.  sanction  of  the  lessors'  8urve3*or,  five  houses,  worth,  in  the  aggregate,  more 

Bbntlet.  ^Yitm  400/.,  but  no  two  being  worth  that  sum.     The  lessors  thenceforth 

received  the  rents  yearly  accruing  due  on  the  premises :  Held,  though  the 

covenant  had  not  been  performed  modo  et  formd^  yet  that  it  had  been 

substantially  performed ;  and  the  Court  decreed  specific  performance. 

Mr.  Daniel  Hums  being  possessed  of  five  dwelling-houses  and 
premises,  situate  in  Upper  Marshall  Street,  Birmingham,  for  the 
residue  of  a  term  of  ninety-nine  years  from  the  29th  of  September, 
1885,  offered  the  same  for  sale  at  auction,  with  other  premises,  in 
several  lots,  of  which  the  five  dwelling-houses  and  premises  formed 
[  •521  ]  Lot  2  *in  the  particulars,  more  minutely  described.  This  lot  was 
stated  to  be  ''  subject  to  an  annual  rent  of  11.  6«.,  under  a  lease 
now  produced." 

Among  the  conditions,  subject  to  which  the  auction  was  held, 
was  the  following :  ''  4.  That  the  vendor  shall,  at  his  own  expense, 
on  or  before  the  14th  of  May,  next,  deliver  to  the  purchaser  or  his 
solicitor,  a  proper  abstract  of  the  title ;  but  recitals  or  statements 
in  deeds  or  wills  dated  twenty  years  ago  shall  be  received  as 
conclusive  evidence  of  the  matters  or  particulars  stated  therein ; 
and  the  lessors'  title  will  not  be  shown,  and  shall  not  be  inquired 
into." 

Mr.  Richard  Bentley  was  the  best  bidder  at  the  auction  for 
Lot  2,  and  signed  an  agreement  for  the  purchase  of  it  at  the  foot 
of  the  conditions,  whereby  the  purchase  was  declared  to  be 
''  according  to  the  foregoing  conditions  *'  at  the  price  of  550Z. ;  and 
he  paid  552.  as  deposit,  according  to  the  terms  of  the  conditions. 

Mr.  Hume  delivered  an  abstract  of  his  title  to  the  defendant,  on 
the  19th  of  May,  1849 ;  to  which  Mr.  Bentley  took  several  objections, 
and  refused  to  complete  his  contract.  The  vendor  then  filed  his 
bill  against  the  purchaser  to  enforce  the  specific  performance  of  the 
above  contract  for  sale.  An  order  was  made  on  the  19th  of 
December,  1850,  by  which  it  was  referred  to  the  Master,  to  inquire 
and  state  whether  a  good  title  could  be  made  to  the  estates  com- 
prised in  the  agreement ;  if  he  should  find  that  a  good  title  could 
be  made,  then  to  state  when  such  title  had  been  shown. 

The  Master  proceeded  with  the  inquiry  directed  by  the  Court, 
and  the  defendant  brought  in  six  objections  to  the  title,  of  which 
the  two  following  alone  became  the  subjects  of  subsequent  discus- 
sion :  1st.  Because  the  plaintiff  did  not,  on  or  prior  to  the  14th  of 
May,  1889,  according  to  the  provisions  of  the  4th  of  the  conditions 
r  •522  ]       Qf  sale,  deliver  to  *the  defendant,  as  the  purchaser  of  Lot  2  or  to 
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his  solicitor,  a  proper  abstract  of  the  title  to  such  lot,  or  any  Humb 
abstract  of  title  at  all ;  neither  hath  he  at  any  time  since  delivered  rkntlbt. 
a  proper  abstract  of  title ;  and  the  Company  of  Proprietors  of  the 
Worcester  and  Birmingham  Canal  Navigation,  the  alleged  lessors 
at  the  commencement  of  the  said  abstract  mentioned,  had  no  right 
to  acquire  the  lands  therein  mentioned,  neither  had  or  have  any 
right  or  power  to  grant  any  such  lease  as  therein  set  forth,  and 
could  not  and  cannot  hold  the  premises  comprised  in  such  alleged 
lease  for  any  of  the  purposes  therein  mentioned,  or  be  lessors 
thereof,  or  otherwise  interested  in  any  such  lease,  or  be  interested 
in  or  hold  any  premises  otherwise  than  for  the  purposes  of  their 
navigation,  as  appears  by  the  several  Acts  of  Parliament  constituting 
them  a  corporation;  and  such  alleged  lease  was  and  is  wholly 
void ;  and  no  person  or  persons  claiming  through  the  Company  as 
lessee  or  lessees  had  or  has  or  have  any  title  whatsoever  to  the 
premises  comprised  in  the  said  alleged  lease. 

2ndly.  Because  the  lease,  under  which  the  said  plaintiff  claims 
to  be  entitled  to  the  five  dwelling-houses  and  premises  mentioned 
in  Lot  2,  contains  a  covenant  by  the  plaintiff,  that  he  and  his 
co-lessee,  their  executors,  administrators,  or  assigns,  or  some  or 
one  of  them,  would,  on  or  before  the  24th  of  June,  1886,  erect, 
build,  and  completely  finish  two  good  and  substantial  messuages  or 
dwelling-houses,  with  all  necessary  outbuildings  on  the  land 
thereby  demised ;  and  in  such  erections  should  lay  out  and  expend 
the  sum  of  400/.  at  the  least ;  whereas,  neither  the  said  plaintiff 
nor  his  co-lessee  has  performed  the  said  covenant,  and  the  same  is 
still  unperformed  and  cannot  be  performed;  and  there  were  and 
are  divers  other  covenants  in  the  said  lease,  and,  amongst  others, 
a  covenant  for  delivering  up  the  said  premises  so  to  be  built  and 
finished,  and  otherwise,  which  are  fatal  objections  to  the  said 
alleged  title. 

After  considering  these  objections,  the  Master,  by  his  report,  [623] 
dated  the  10th  of  June,  1881,  stated,  that  he  was  of  opinion,  that, 
having  regard  to  the  conditions  of  sale  under  which  the  property 
had  been  sold,  a  good  title  could  be  made  to  the  property  in  ques- 
tion ;  and  that  it  had  been  first  shown  on  the  19th  of  May,  1849, 
being  the  day  on  which  the  abstract  of  title  had  been  delivered  by 
the  solicitor  of  the  plaintiff  to  the  solicitor  of  the  defendant. 

To  this  report  the  defendant  took  three  exceptions:  1st.  That 
the  Master  had  omitted  in  his  report  to  refer  to  the  Acts  of  Parlia- 
ment and   to   the  circumstances  referred   to  in  the  first  of  the 


128  1852.     CH.     5  DE  G.  &  SM.  623—524.  [r.b. 

Home       defendant's  objections  to  the  title,  or  to  the  defendant's  answer. 
Bentlet.     2nd.  That  the  Master  ought  to  have  found  that  a  good  title  could 
not  be  made  to  the  estate.     And  Srdly.  That  he  ought  to  have 
found  that  no  good  title  had  as  yet  been  shown. 

By  arrangement  the  cause  now  came  on  upon  these  exceptions, 
and  also  for  further  directions. 

Mr.  Daniel  and  Mr.  Rennhaw^  in  support  at  the  exceptions, 
submitted,  that  the  Master's  report  was  wrong  on  each  of  the 
grounds  of  objection  stated  above.  The  lease  now  contracted  to  be 
sold  had  been  granted  by  the  Birmingham  and  Worcester  Canal 
Company,  who  had  no  power  to  grant  the  lease.  The  Act  which 
constituted  the  Canal  Company,  authorised  the  Company  to  take 
lands  for  the  purposes  of  the  canal,  and  authorised  tliem  to  sell  any 
land  they  had  purchased  for  the  purpose  of  their  undertaking,  and 
which  might  not  be  wanted,  in  a  specified  manner;  but  the  Act 
contained  no  authority  for  the  Company  to  lease  these  lands.  The 
first  objection  was  therefore  good.  On  this  point,  they  cited 
Shepherd  v.  Keatley  (i),  Wairen  v.  Richardson  (2).  The  second 
objection  was,  that  the  original  lease  contained  a  covenant  by  the 
lessees,  for  themselves  and  their  respective  heirs,  executors,  adminis- 
[  •624  ]  trators,  *and  assigns,  with  the  lessors,  that  they,  their  executors, 
administrators,  or  assigns,  would,  on  or  before  the  24th  of  June, 
1886,  at  their  own  costs,  under  the  inspection  and  to  the  approba- 
tion of  such  surveyor  as  the  lessors,  their  successors  or  assigns, 
should  appoint,  erect  and  completely  finish  two  good  and 
substantial  dwelling-houses  upon  the  land,  to  be  adjoining  to  each 
other,  and  fronting  to  Upper  Marshall  Street ;  that  they  would  lay 
out  and  expend  on  such  erection  the  sum  of  400Z.  at  the  least,  and 
would  repair  the  same,  and  deliver  the  same  up  in  good  repair  at 
the  end  or  sooner  determination  of  the  term ;  but  that,  instead  of 
two  such  houses,  the  five  houses  now  contracted  to  be  sold  had  been 
built,  of  which  no  two  had  cost  400Z.,  though  it  was  not  denied  that 
the  five  houses  had  cost  much  more.  On  this  point  Nouaille  v. 
Flight  (3)  was  referred  to. 

Mr.  Matins  and  Mr.  Giffard,  for  the  plaintiff,  in  support  of  the 
Master's  report,  contended,  that,  as  to  the  first  objection,  the  pur- 
chaser was  precluded,  by  the  express  terms  of  the  fourth  condition, 

(1)  40  R.  R.  504  (1  Cr.  M.  &  R.  117).  (3)  64  R.  R.  139  (7  Beav.  521). 

(2)  34  R.  R.  251  (YoiiDge,  1). 
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irom  taking  any  objection,  though  arising  from  evidence  aliunde  as       Humb 
to  the  infirmity  of  the  lessors'  title.     On  this  point  they  cited     bbntlkt. 
Freme  v.  WHght  (i),  Spratt  v.  Jeffery  (2). 

As  to  the  second  objection,  they  insisted,  that  the  substance  of 
the  covenant,  which  was  for  the  improvement  of  the  property 
by  building,  had  been  complied  with  ;  and  it  was  sufficiently  proved 
in  evidence  in  the  cause,  that  the  houses  had  been  built  under  the 
inspection  and  with  the  approbation  of  the  Company's  surveyor ; 
and  that  the  Company  did  not  appear  to  have  objected  that  the 
contract  had  not  been  well  performed;  and  also  that  the  lessors, 
having  ever  since  received  the  rent  reserved  by  the  lease,  with 
notice  of  what  had  been  done,  all  forfeiture  or  right  to  *object  had  [  •626  ] 
been  waived.  If  the  Court  should  think  the  evidence  on  these 
points  insufficient,  they  asked  that  affidavits  might  be  allowed  to 
supply  the  deficiency,  and  that  the  cause  might  be  directed  to  stand 
over  for  the  purpose. 

The  YicE-Cni^GBLLOR  said,  that,  as  to  the  question  upon  the 
first  of  these  exceptions,  namely,  whether  it  was  open  to  the 
purchaser  to  object  to  the  lessor's  title,  it  arose  purely  upon  the 
construction  of  the  contract  for  sale.  According  to  the  ordinary 
rule,  a  vendor  of  leasehold  property  was  under  an  obligation  to 
show  the  lessor's  title ;  but  there  was  no  doubt  that  the  vendor 
might  stipulate  that  he  should  be  relieved  from  that  obligation ;  and 
in  the  case  of  Shepherd  v.  Keatley,  a  stipulation  of  that  kind  was 
held  not  to  amount  to  a  stipulation  that  the  purchaser  should  be 
obliged  to  accept  the  title  without  objection  or  inquiry.  If  the 
purchaser  could  show,  by  any  means  in  his  own  power,  that  the 
vendor  had  a  defective  title,  he  might  do  so.  There  was  no  doubt, 
however,  that  the  parties  might  stipulate  beyond  that,  viz.  that  the 
purchaser  must  accept  the  title  without  inquiry  or  objection ;  that 
would  be  a  lawful  stipulation:  and  the  Court  put  such  a  con- 
struction on  the  contract  in  Spratt  v.  Jeffery  {2),  Although  com- 
ments had  been  made  upon  that  case,  there  did  not  appear  to  be 
any  inconsistency  between  it  and  the  case  of  Shepherd  v.  Keatley  (3). 
In  one  of  those  cases  the  Court  had  construed  the  conditions  of 
sale  as  more  extensive  in  terms  than  in  the  other  case.  It  might 
possibly  be,  that  in  Spiatt  v.  Jeffery  the  Court  had  erred  in  con- 
struing the  contract  as  importing  an  acceptance  of  the  lessor's  title 

(1)  20  B.  R  313  (4  Madd.  364).  (3)  40  B.  E.  504  (1  Or.  M.  &  R  117). 

(2)  34  B.  B.  387  (10  B.  &  0.  249). 
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Hume       without    objection ;    but    there    could    be  no    doubt     upon    the 
Bemtlet.     authorities,  that,  if  it  had  been  a  stipulation   in    the    contract, 
that  the  purchaser  should    accept    the    title  without   objection 
[•526]       or    inquiry,    that  *would   be    a    lawful    agreement.      Here    the 
contract    was,   that    the  title  would  not    be   shown,  and  should 
Bot  be  inquired  into.     The  question   was,  did  that   oblige  the 
purchaser  to  accept  the  lessor's  title,  such  as  it  was ;  or  what  was 
the  meaning  of  the  stipulation.     Here,  in  addition  to  the  term  of 
the  contract,  that  the  title  would  not  be  shown,  other  words  were 
to  be  found  to  which  this  effect  must  be  given,  that  the  title  should 
not    be    inquired    into.     The  only  reasonable  meaning   of   that 
stipulation  was,  that  inquiry  was  altogether  precluded  for   every 
purpose.    Now,  the  purchaser  had  called  upon  the  Master  to  look 
into  the  vendor's    title  to    some   extent ;    and  he  had  produced 
before  the  Master  the  Acts  of  Parliament  which  he  asked   the 
Master  to  look  into.     The  purchaser  was  precluded  from  going  inu) 
that  inquiry  by  the  terms  of  the  fourth  condition  of  sale.     No  force 
could  be  given  to  the  words  '^  that  the  title  should  not  be  inquired 
into,"  except  as  meaning  that  it  should  be  accepted  by  the  pur- 
chaser without  objection  or  inquiry.    His  Honour  thought   that 
the  exception   to  the  Master's  report  on  this  ground  must   be 
overruled. 

As  to  the  question,  whether  the  due  performance  of  the  contract 
in  the  lease,  to  build  two  houses  of  the  value  of  400/.  on  the  land, 
had  been  waived,  in  consideration  of  the  five  houses  of  an  aggregate 
higher  value  having  been  built  instead,  the  cause  was  ordered  to 
stand  over,  for  the  purpose  of  the  facts  being  further  proved  by 
affidavit. 
May  5.  The  affidavit  proving  these  facts  was  now  produced. 

The  Yice-Ghancellob  said,  he  thought  the  case  was  very 
different  from  NouailU  v.  Flight.  In  that  case  there  had  been  an 
open  breach  of  contract.  Here  there  was  a  contract  to  build  in  a 
particular  manner,  which  had  not  been  performed  vwdo  et  forma  ^ 
[  •527  ]  but  which  had  been  substantially  *performed,  and  the  buildings 
actually  erected  had  been  completed  with  the  knowledge  of  the 
surveyor  of  the  Company.  This  was  not  like  the  case  of  a  contract 
to  build  and  only  a  partial  performance,  and  therefore  an  open 
breach  of  the  contract ;  and  he  thought  that  on  this  question  the 
title  was  good. 

Then,   as  to  the  further  directions,  even  where  the  title  was 
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accepted,  the  Goart  woald  not  compel  a  purchaser  to  take  a  bad 
title:  Warren  v.  Richardson  (i).  There  were  different  kinds  of 
objection  to  title ;  in  some  cases  it  would  almost  be  a  fraud  for  a 
vendor  to  bring  a  title  to  market,  with  a  condition  that  a  purchaser 
must  accept  it ;  in  another  class  of  cases,  there  was  a  right  to  an 
issue  to  try  the  question.  Here  the  objections  raised  were  such  as 
did  not  interfere  with  the  safety  of  the  purchase ;  and  his  Honour 
thought  that  the  former  of  them  was  of  such  a  nature  as,  con- 
sistently with  the  practice  of  the  Court,  was  dispensed  with  by  the 
condition  of  sale.  The  exceptions  must  be  overruled,  with  costs. 
There  mast  be  the  usual  decree  for  specific  performance  of  the 
contract. 


Home 

r. 

Bbntlby. 


COOMER  V.  BROMLEY  (2). 

(5  De  O.  &  Sm.  532—551 ;  S.  C.  16  Jur.  609.) 

Under  a  will  2,910/.  stock  was  vested  in  a  testator's  three  unmarried 
nieces,  who  were  his  executrixes,  in  trust  for  themselves  for  life,  then  for 
diildren,  with  ulterior  trusts.  Their  confidential  solicitors  were  a  firm  of 
two  persons,  of  whom  the  senior,  under  his  own  advice,  was  associated 
as  their  co-trustee,  and  a  declaration  of  trust,  prepared  hy  the  firm,  was 
executed  by  the  four  persons  in  1822.  Subsequently,  on  the  advice  of  the 
senior  solicitor,  the  fund  was  sold  out,  and  paid  to  him  alone  ;  but  he,  on 
the  same  day,  paid  the  precise  amount  to  the  credit  of  the  banking  account 
of  the  firm.  In  1824,  the  senior  partner  untruly  represented  that  the  money 
had  been  laid  out  on  specified  freehold  security ;  but,  in  1825,  a  sufficient 
freehold  mortgage  was  taken  by  the  senior  partner  to  himself  alone,  and 
was  treated  by  him  as  the  security  for  the  trust  fund,  less  a  very  small 
balance,  which  was  divided  among  the  three  ladies.  The  interest  was  duly 
paid  to  the  ladies  until  1828,  when  the  senior  partner  realised  that  security 
without  their  privity,  and  again  untruly  alleged  that  he  had  laid  out  the 
amount  on  another  specified  security.  The  firm  dissolved  partnership  in 
1834,  and  each  partner  practised  separately ;  the  senior  partner  continued 
regularly  to  pay  sums  as  the  interest  to  the  ladies  until  1844,  when  he 
became  bankrupt,  and  afterwards  died  abroad  uncertificated.  In  a  suit  by 
the  three  ladies  against  the  junior  partner,  charging  him  as  liable  to  make 
good  the  amount :  Held,  that  a  sufficient  investment  having  been  made  in 
the  name  of  the  senior  partner,  and  communicated  to  the  parties,  and 
sdopled,  the  duty  of  the  firm  was  discharged,  and  the  subsequent  loss  was 
a  breach  of  duty  by  the  senior  partner  alone,  and  not  by  the  partnership ; 
snd  the  suit  was  dismissed,  with  costs. 

This  was  a  snit  commenced  in  January,  1850,  by  bill,  which  was 
amended  in  October  in  the  same  year.  At  the  time  of  the  hearing 
the  plaintiffs  were  Thomas  Coomer  and  Elizabeth  his  wife,  Emanuel 


(1)  34  B.  B.  251  (Tounge,  1). 

(2)  8i,  Aubyn  V.  Smart  (1867)  L.  B. 
5  £q.  183,  17  L.  T.  439;  affd  L.  B. 
3  Ch.  64e.  19  L.  T.  192;  Plumn  v. 


Gregory  (1874)  L.  R.  18  Eq.  621,  43 
L.  J.  Ch.  616,  31  L.  T.  80 ;  affirmed 
on  appeal  but  not  reported,  so  far  as 
can  be  ascertained. — O.  A.  S. 
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CooHEB  Newcomb  and  Jane  his  wife,  and  Margaret  Trott,  widow,  as  pl&m- 
Bbomlet.  tiffs,  against  Joseph  Warren  Bromley.  William  Bromley  had  been 
originally  named  a  defendant,  but,  at  the  date  of  filing  the  biU,  be 
was  out  of  the  jurisdiction,  and  he  had  subsequently  died.  The 
facts  stated  by  the  bill,  and  proved  by  the  plaintiffs'  evidence,  are 
to  the  following  effect : 
Previously  to  January,  1822,  and  several  years  thereafter,  William 

[  •533  ]  Bromley,  and  his  brother,  Joseph  Warner  *Bromley,  carried  on  the 
profession  of  attorneys  and  solicitors  in  partnership,  under  the  firm 
of  "  W.  and  J.  W.  Bromley." 

Thomas  Stokes,  by  his  will,  dated  in  1821,  bequeathed  to  his 
nieces  Margaret  Trott,  since  deceased,  (then  Margaret  Hitchcock), 
the  plaintiff  Jane  Newcomb  (then  Jane  Hitchcock),  and  the  plaintiff 
Elizabeth  Coomer  (then  Elizabeth  Hitchcock),  3,000Z.  Navy  5Z.  per 
cent.  Annuities,  upon  trust,  as  to  1,000/.,  part  thereof,  to  receive 
and  pay  the  dividends  to  Margaret  Trott,  for  her  separate  use  for 
life,  and  upon  her  decease,  to  assign  the  said  1,000/.  stock  unto  and 
amongst  her  children,  share  and  share  alike  ;  but  if  she  shoald  not 
have  any  such  child,  or,  having  such,  they  should  all  die  in  her 
lifetime  without  leaving  issue,  then,  on  her  decease,  to  transfer  the 
same  unto  her  executors  or  administrators  ;  and  as  to  l,000/.»  other 
part  of  the  said  8,000/.  5/.  per  cent.  Annuities,  upon  such  or  the 
like  trusts,  for  the  said  Jane  Newcomb  and  her  issue ;  and  as  to 
1,000/.,  the  remaining  part  of  the  8,000/.  5/.  per  cent.  Annuities, 
upon  such  and  the  like  trusts,  for  the  said  Elizabeth  Coomer  and 
her  issue.  The  testator  gave  all  the  rest  of  his  estate  and  effects  to 
his  niece  Elizabeth  Coomer ;  and  he  appointed  his  three  nieces  the 
executrixes  of  his  will. 

The  testator  died  in  January,  1822 ;  and  the  three  executrixes 
proved  the  will. 

William  Bromley  and  Joseph  Warner  Bromley,  as  co-partners, 
were  the  solicitors  and  legal  advisers  of  the  testator  in  his  lifetime ; 
and  they  were  retained  and  employed  and  acted  as  the  solicitors  of 
the  executrixes  of  the  testator.  A  stockbroker,  under  the  immediate 
direction  and  superintendence  of  Mr.  W.  Bromley,  purchased  the 
sum  of  2,910/.  Navy  5/.  per  cent.  Annuities  out  of  the  testator's 
monies.  This  stock  was  the  net  amount  of  the  fund,  after  deducting 
the  legacy  duty  thereon,  and  was  appropriated  to  answer  the  trusts 
of  the  legacy.  Mr.  W.  Bromley  suggested,  that  his  name  should 
be  associated  with  those  of  the  three  executrixes  as  a  co-trustee  of 
[  *6U  ]       the  legacy.      The  ladies,  being  *  unmarried  and  unacquainted  with 
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basiness,  and  relying  on  Mr.  W.  Bromley  as  their  testator's  and      Coomkr 
their  own  solicitor,  assented  thereto ;  and  his  name  was  accordingly     bromlby. 
associated  with  theirs  as  the  co-trastees  of  the  legacy.     The  sum 
of  2,910Z.  stock  was  transferred  accordingly  into  the  joint  names  of 
the  three  ladies  and  Mr.  W.  Bromley. 

A  deed-poll,  dated  the  12th  of  February,  1822,  was  prepared  by 
W.  and  J.  W.  Bromley  as  co-partners,  and  was  executed  by  all  the 
four  trustees,  declaring,  that  they  held  the  2,910/.  Navy  5L  per 
cents,  upon  the  trusts  of  the  will  of  the  testator  Thomas  Stokes. 
Mr.  J.  W.  Bromley  was  an  attesting  witness  to  the  execution  of  this 
deed-poll.  The  executrixes  paid  to  the  firm  of  '^  W.  and  J.  W. 
Bromley,"  a  bill  of  costs,  amounting  to  24Z.  18«.  2d.,  for  their 
basiness  as  solicitors  in  the  aforesaid  matters.  The  deed-poll  was 
retained  by  W.  and  J.  W.  Bromley,  as  co-partners,  in  their  own 
castody. 

In  the  year  1822,  the  Navy  52.  per  cents,  were,  by  the  effect  of  an 
Act  of  Parliament,  converted  into  8,055Z.  10a.  New  41.  per  cent. 
Bank  Annuities. 

Previously  to  March,  1824,  the  plaintiff  Thomas  Goomer  married 
Elizabeth,  one  of  the  three  executrixes,  and  Thomas  Trott  married 
Margaret,  another  of  the  executrixes ;  and  the  plaintiff  Emanuel 
Newcomb  married  Jane,  the  other  executrix,  in  July,  1824. 

In  March,  1824,  the  female  plaintiffs  being  very  anxious  to  keep 
up  their  income  from  the  trust  fund  to  the  rate  of  5^  per  cent.,  Mr. 
W.  Bromley  proposed  to  them  to  advance  the  amount  on  mortgage, 
and  suggested,  that  it  would  be  desirable  that  the  amount  should 
be  sold  out  of  the  funds,  for  the  purpose  of  being  invested  on  mort- 
gage security ;  and  he  advised  that  the  investment  should  be  made 
in  his  sole  name,  as  that  would  facilitate  his  receipt  of  the  interest 
for  the  plaintiffs. 

In  pursuance  of  this  advice,  the  stock  was,  on  the  17th  of  March, 
1884,  sold,  and  realised  the  clear  sum  of  3,2572.  ISs.  6d.  sterling, 
by  W.  Bromley,  under  a  power  of  *attorney  given  to  him  by  the      [  •635] 
three  executrixes    and  the  husbands  of  the  two  who  were  then 
married. 

The  broker's  note  of  the  sale  was  sent  to  and  received  by  Mr.  W. 
Bromley ;  and  the  broker,  by  whom  the  sale  was  effected,  paid  or 
accounted  for  the  proceeds  to  him.  On  the  17th  of  March,  1824, 
the  sum  of  3,2572.  18<.  6d,,  was,  by  or  under  the  direction  of  Mr.  W. 
Bromley,  paid  into  the  banking  house  of  Messrs.  Bogers,  Towgood 
&  Co.,  to  the  credit  of  W.  and  J.  W.  Bromley,  who  kept  their  account 
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CooMEB      with  that  banking  firm.     The  entry  was  as  follows :  "  March  17th, 
Bromley.     Cash  8,257i.  18«.  6d." 

The  executrixes  and  the  husbands  of  the  two  who  were  then 
married,  were  induced  to  effect  this  sale  upon  the  suggestion  of 
Mr.  W.  Bromley,  that  it  was  desirable  to  sell  the  amount  out  of  the 
funds,  and  to  invest  it  on  real  security. 

In  contemplation  of  the  proposed  mortgage  Mr.  Goomer  wrote,  on 
the  4th  of  April,  1824,  to  Mr.  "W.  Bromley,  inquiring  if  he  had  sold 
the  stock,  and  what  was  the  price  at  the  time,  and  if  he  had  pro- 
cured the  mortgage  for  it. 

On  the  Slst  of  May,  1824,  W.  Bromley  sent  to  T.  Coomer  a  copy 
of  the  broker*s  note  of  the  sale,  in  a  letter,  which  was  as  follows : 
"  I  send  you  above  a  copy  of  the  broker's  ticket  of  the  sale,  and  the 
interest  is  payable  on  the  19th  of  September  and  the  19th  of  March. 
The  odd  71.  18«.  6d.  had  better  be  divided  with  the  first  interest. 
The  interest  to  each  will  be  64{.  Ss.  4d.  per  annum.  The  property 
is  secured  on  a  freehold  estate  at  HoUoway." 

The  three  executrixes  divided  the  balance  of  7L  18«.  dd.  according 
to  Mr.  Bromley's  suggestion,  and  they  received  from  that  time  pay- 
ment of  interest  half-yearly  on  the  sum  of  8,250/.,  represented  by 
Mr.  W.  Bromley's  letter  to  have  been  invested  on  mortgage,  and 
signed  receipts  for  the  amounts,  prepared  by  him. 

In  April,  1827,  Mr.  W.  Bromley  and  Mr.  J.  W.  Bromley  stated  a 

case  for  the  opinion  of  counsel  touching  the  trust  estate,  in  which 

[  •bu  J       ^^  ^^^  noticed  that  the  2,910/.  Navy  6/.  *per  cents,  had  been  sold, 

and  had  been  laid  out  on  mortgage.     This  case  was  indorsed  with 

the  name  of  the  partnership  firm  of  "  W.  and  J.  W.  Bromley." 

The  plaintiff  Jane  Newcomb,  in  1880,  mortgaged  her  life  interest 
in  the  trust  funds ;  and  on  that  occasion  Mr.  W.  Bromley  repre- 
sented to  the  intended  mortgagee's  solicitor,  that  the  sum  of  8,250/. 
was  invested  on  mortgage  of  a  freehold  estate  in  Holloway.  A  copy 
of  Jane  Newcomb's  security  was  served  on  the  defendant  Mr.  J.  W. 
Bromley. 

Interest  was  paid  to  the  plaintiffs  at  the  rate  of  6/.  per  cent,  on 
the  sum  of  3,250/.,  and  on  several  occasions  Mr.  J.  W.  Bromley 
personally  paid  the  plaintiffs  the  interest  by  cheques  drawn  on  the 
partnership  bankers,  upon  which  receipts  were  taken  as  in  respect 
of  interest  on  the  8,250/. ;  and  the  mortgagee  of  Jane  Newcomb's 
share  received  from  time  to  time  interest  on  his  security,  for  which 
he  sent  receipts  to  W.  Bromley,  in  which  the  trust  fund  of  8,250/. 
was  described  as  invested  on  a  mortgage  of  freehold  hereditaments 
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at  Holloway.    W.  Bromley  and  J.  W.  Bromley  dissolved  partner-      Coomkb 
ship  in  1834;    and  from  thenceforth    until    his    bankruptcy  W.     bbomlbt. 
Bromley  alone  continued  to  pay  the  interest  on  the  8,250/. ;  and 
upon  inquiries  of  solicitors  acting  for  the  plaintiff  T.  Goomer,  Mr. 
W.  Bromley  represented  that  the  trust  funds  were  invested  upon 
property  at  Holloway. 

It  appeared,  that,  shortly  after  Mr.  W.  Bromley  had  professed  to 
appropriate  the  Holloway  property  as  a  security  for  the  trust  money 
under  the  testator's  will,  he  deposited  the  deeds  as  a  security  for  a 
loan  with  other  parties.  He  thenceforward  sometimes  represented 
to  some  of  the  persons  interested,  that  the  money  was  advanced 
upon  property  situated  near  the  Regent's  Park,  which  had  been 
assigned  to  the  defendant  J.  W.  Bromley  in  trust  for  W.  Bromley. 
This  sabeequent  security  was  taken  by  an  indenture,  dated  the  19th 
of  March,  1825,  by  which  certain  leasehold  messuages  and  heredita- 
ments, situate  near  the  *Begent's  Park,  were  underlet  by  Mortimer  ^  *^^^  ^ 
William  Lewis  to  Joseph  Warner  Bromley,  as  a  trustee  for  William 
Bromley,  upon  certain  trusts,  to  secure  the  repayment  of  8,250Z., 
with  interest,  to  William  Bromley.  The  executrixes,  or  some  of 
them,  knew  of  and  adopted  this  security  as  an  investment  for  their 
trust  monies.  This  appeared,  among  other  circumstances,  by  a 
letter  from  Mr.  Coomer  to  Mr.  William  Bromley,  dated  the  24th 
of  September,  1825,  requesting  him  to  receive  the  half-year's 
interest  due  from  Mr.  Lewis ;  and  from  Mrs.  Trott  having  signed 
a  receipt,  dated  the  22nd  of  March,  1826,  for  a  half-year's  interest 
on  aeeoant  of  Mr.  Lewis. 

In  September,  1826,  Lewis  became  a  bankrupt ;  and  thereupon, 
Mrs.  Coomer  wrote  a  letter  to  Mr.  William  Bromley,  calling  his 
attention  to  that  fact,  and  stating,  that  it  had  made  her  imcom- 
fortable,  and  begging  him  to  let  Mr.  Whybrow,  an  agent  for  her, 
have  a  copy  of  the  mortgage  deed.  It  was  also  in  evidence,  that 
Mr.  William  Bromley  sent  Lewis's  security  and  the  leases  of  the 
mortgaged  houses  to  Mr.  Whybrow  accordingly. 

By  an  indenture,  dated  the  15th  of  October,  1827,  between 
William  Bromley  of  the  one  part,  and  the  three  executrixes  and 
their  respective  husbands  of  the  other  part,  reciting  that  part  of  the 
leasehold  premises  in  the  Regent's  Park  had  been  sold  for  2,000{., 
which  had  been  received  by  William  Bromley  and  invested  :  1,0002. 
on  mortgage  of  freehold  and  cop}'hold  hereditaments  at  Maiden, 
belonging  to  Mr.  Betts  Bell,  by  indentures  dated  the  81st  of  August 
and  1st  of  September  then  last ;    and  the  remaining  1,0002.  on 
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GooMKB  leasehold  premises  belonging  to  John  Claudius  Loudon,  by  indentures 
Bbohlbt.  dated  the  17th  of  May,  1824,  and  the  12th  of  October,  1827 ;  and 
reciting  that  these  investments  had  been  made  with  the  full  appro- 
bation of  the  plaintiffs, — William  Bromley  declared  himself  a  trustee 
of  the  sums  of  1,OOOZ.  and  1,000Z.,  and  of  1,250Z.  remaining  on  the 
security  of  the  property  at  HoUoway,  upon  the  trusts  of  Stokes*  will. 
[  688  ]  This  deed  was  executed  by  William  Bromley,  and  delivered  to 

the  plaintiffs. 

The  three  several  securities  which  Mr.  W.  Bromley  held,  appear 
to  have  been  represented,  as  it  suited  his  purpose,  by  Mr.  W. 
Bromley  to  the  plaintiffs  and  their  agents,  each,  in  turn,  as  the 
security  on  which  the  trust  funds  were  invested. 

On  the  6th  of  March,  1828,  Mr.  J.  W.  Bromley  surrendered  the 
term  in  the  Regent's  Park  property,  which  had  been  demised  to  him 
as  a  trustee  for  Mr.  W.  Bromley  ;  and  the  properties  included  in  the 
declaration  of  trust  of  the  15th  of  October,  1827,  except  the  properly 
at  HoUoway,  were  sold  in  1828 ;  and  the  monies  received  were 
appropriated  by  Mr.  W.  Bromley  to  his  own  use. 

Mr.  W.  Bromley  continued  up  to  the  date  of  his  bankruptcy  to 
hold  the  property  at  HoUoway  as  a  security  for  more  than  8,250/., 
but  subject  to  a  lien  thereon  for  a  sum  exceeding  the  amount  of  his 
own  security ;  and,  subsequently  to  this  date,  he  represented  that 
property  as  the  security  for  the  trust  funds  of  8,250/. 

Mr.  W.  Bromley  became  a  bankrupt  in  January,  1844;  and  the 
plaintiffs  then  for  the  first  time  discovered  that  the  trust  fund  of 
8,250/.  had  not  been  properly  invested  on  any  mortgage  whatever  ; 
that  Mr.  W.  Bromley's  representations  were  utterly  false  ;  and  that 
the  whole  sum  of  8,250/.  had  been  fraudulently  misapplied  by 
W.  Bromley. 

The  plaintiffs  claimed  as  creditors  for  the  amount  in  W.  Bromley*s 
bankruptcy. 

The  8,257/.  18«.  6d.  paid  in  to  the  credit  of  the  partnership 
banking  account  of  W.  and  J.  W,  Bromley,  had  never  been  drawn  out 
for  the  purpose  of  any  investment,  but  was  blended  with  the  partner- 
ship monies  in  maintaining  the  credit  of  Messrs.  W.  and  J.  W. 
Bromley  with  their  bankers. 

Mr.  W.  Bromley  emigrated,  in  1846,  to  New  Zealand,  and  was  an 

uncertificated  bankrupt,  and  so  remained  up  to  the  time  of  his 

decease  in  1849.     The  plaintiffs   sued   in  respect  of  the  female 

r  •KM  ]      plaintiffs  as  being  trustees  of  the  fund  *and  asked  for  an  account  of 

what  was  due  and   owing  to  them  in   respect  of  the   sum    of 
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8,2572.  18s.  Gd.f  and  interest  at  51.  per  cent. ;  and  that  the  same,       Coomeb 
when   found,    might  be  paid  by   J.   W.    Bromley,   the   plaintiffs     bbomley. 
offering  to  assign  to  J.  W.  Bromley  the  benefit  of  the  proof  made 
in  the  bankruptcy  of  W.  Bromley  in  respect  of  the  claim  of  the 
trustees  of  the  will  of  Thomas  Stokes. 

The  defence  of  the  defendant  J.  W.  Bromley  was,  that,  in  all 
the  matters  in  the  bill  mentioned,  which  were  of  a  date  later  than 
the  12th  of  February,  1822,  Mr.  W.  Bromley  had  acted  in  his 
capacity  of  a  trustee  of  the  deed-poll  of  that  date,  and  not  at  all  in 
his  capacity  of  a  partner  in  the  firm  of  W.  and  J.  W.  Bromley ;  and 
that  he  was  a  co-trustee  with  the  female  plaintiffs  of  that  deed- 
poll;  and  that  he  the  defendant  J.  W.  Bromley  was  entirely 
ignorant  of  the  transactions  between  W.  Bromley  and  the  plaintiffs, 
until  subsequent  to  the  receipt  by  him  of  a  letter  from  the  plaintiffs' 
solicitors,  on  the  17th  December,  1849,  demanding  the  amount  from 
him ;  and  he  alleged,  that  the  plaintiffs  were  well  aware  of  the  cir- 
cumstances more  than  six  years  before  the  institutioa  of  the  suit, 
and  that  the  fund  in  respect  of  which  the  suit  was  instituted  was  in 
the  hands  of  W.  Bromley  alone,  and  that  no  partnership  had 
existed  bet-ween  W.  Bromley  and  him  J.  W.  Bromley  for  more  than 
fifteen  years  before  the  institution  of  this  suit. 

The  defendant,  J.  W.  Bromley,  also  alleged  that  W.  Bromley  was, 
under  an  agreement,  dated  the  10th  of  May,  1817,  and  a  deed 
dated  in  1843,  possessed  of  certain  specified  freehold  property 
situate  at  Holloway,  subject  to  an  agreement  for  a  lease  of  ninety- 
nine  years  thereon,  by  way  of  security  for  a  sum  of  8,250i.  and 
interest,  advanced  by  him  to  one  Mr.  Burnard ;  and  that  that  was 
the  property  which  the  plaintiffs  understood  as  constituting  the 
security  for  8,2502.  to  them;  and  that  it  continued  vested  in 
W.  Bromley  alone  down  to  the  time  of  his  bankruptcy,  except 
that  he  deposited  the  title  deeds  of  the  property  by  way  of 
equitable  mortgage  with  other  persons. 

He  also  alleged  in  his  defence,  that,  in  April,  1844,  the  three  female  [  "*o  ] 
plaintiffs  appeared  before  the  Commissioner  in  the  bankruptcy  of 
W.  Bromley  by  an  agent;  and  that  W.  Bromley,  then  being 
examined  by  an  agent  on  their  behalf,  stated,  that  the  8,250{.  was 
intended  by  him  to  have  been  secured  on  his  property  at  Holloway ; 
but  that  there  was  not,  at  the  time  of  that  examination,  any  security 
for  the  amount. 

Many  of  the  other  circumstances  of  the  case  are  here  omitted,  as 
they  will  be  found  in  the  judgment. 
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CooMBB  Mr.  Maiins  and  Mr.  Prendergast  for  the  plaintiflfs  : 

r. 

bbomlbt.  In  these  transactions,  the  firm  of  W.  and  J.  W.  Bromley  undertook 
a  duty  to  these  three  female  plaintiffs,  of  advising  them  properly, 
so  that  they  should  be  protected,  as  trustees,  in  the  investment  of 
these  funds.  The  whole  history  of  the  transaction  shows,  that  the 
advice  given  was  the  reverse  of  what  that  duty  imposed  on  the 
solicitors  to  give ;  the  effect  of  the  advice  acted  on  by  these  trastees 
was,  that  the  whole  amount  of  the  trust  funds  found  its  way  into 
the  banking  account  of  the  firm  by  which  that  advice  had  been 
given ;  and  that,  in  fact,  it  has  never  since  been  advanced  for  the 
plaintiffs  on  any  proper  security. 

The  money  having  improperly  got  into  the  coffers  of  the  firm,  the 
representations  of  Mr.  W.  Bromley  must  be  taken  as  the  representa- 
tions of  the  firm,  and,  therefore,  of  Mr.  J.  W.  Bromley.  He  cannot  be 
heard  to  say,  that  his  firm  received  the  large  sum  of  3,2572. 18<.  67. 
into  its  banking  account  without  inquiry  by  him ;  and,  if  he  had 
inquired,  he  must  have  known  the  true  nature  of  the  transaction, 
and  that  it  was  received  with  the  duty  of  placing  it  out  on  sufficient 
security,  and  he  must  be  assumed  to  have  known  that  this  was  never 
done.  The  money  reached  the  hands  of  the  firm,  and  was  received 
by  the  firm  and  mixed  with  the  partnership  monies,  with  notice  that 
it  was  trust  money ;  and,  having  regard  to  their  position,  the  firm 
was  bound  to  see  to  the  due  application  of  the  money  in  the  per- 
[  •541  ]  formance  of  *the  trusts  of  the  will ;  and  nothing  will  discharge  the 
firm  of  Mr.  J.  W.  Bromley,  but  its  actual  investment  in  the  names 
of  the  trustees  thereof. 

This  case  is,  in  all  its  main  features,  a  repetition  of  the  case  of 
Blair  v.  Bromley  (i).  All  the  arguments  in  support  of  the  plaintiff  *s 
case  there  are  applicable  here. 

It  may,  probably,  be  objected,  that  this  case  was  a  breach  of  trust, 
and  not  a  breach  of  duty ;  and,  at  all  events,  that  the  plaintiffs 
acquiesced  in  such  investments  as  were  appropriated  to  this  fund 
afterwards ;  the  answer  to  this  suggestion  is,  that  the  plaintiffs  had 
no  knowledge  of  the  nature  of  the  alleged  investment  until  after 
they  were  married,  and  that  then  they  were  incapable  of  consenting 
to  a  breach  of  trust:  Cocker  v.  Qxuiyle  (2).  That  the  transactions 
were  in  breach  of  trust,  is  clear :  Fenwick  v.  Greenwell  (a),  Fowler  v. 
Reynal  (4). 

(1)  71  R.  E.  213  (5  Hare,  542;  affd.  (3)  76  R  R.  154  (10  Beav.  413). 

2  Ph.  354).  (4)  87  R  R.  163  (2  De  G.  &  Sm.  749 ; 

(2)  32  R  R  275  (1  Russ.  &  My.  585).      on  appeal,  3  Mac.  &  G.  500). 
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Mr.    BeiheUy  Mr.    Craig,  and  Mr.  Hardy  for  the  defendant      Coomeb 
Joseph  Warner  Bromley :  Bbomlsy. 

The  plaintiffs  assume  that  this  case  is  similar  to  that  of  Blair  v. 
Bromley ;  but  it  is  essentially  different.  In  Blair  v.  Bromley,  the 
money  was  received  by  the  firm  as  solicitors,  who  charged  them- 
selves with  the  express  duty  to  invest  it,  which  was  not  performed, 
but  which  one  of  the  partners  untruly  represented  to  have  been 
performed.  The  right  to  relief  was  founded  on  the  fact  that  the 
partners  as  attornies  entered  into  an  engagement,  in  reliance  on 
which  money  was  paid  to  them,  and  they  failed  to  perform  the 
engagement.  Here,  no  relation  of  solicitor  and  client  existed  after 
the  12th  of  February,  1822,  between  the  female  plaintiffs  and 
Mr.  W.  Bromley.  *By  the  deed  of  that  date,  the  plaintiffs  associated  t  '^^a  ] 
with  themselves  Mr.  W.  Bromley  as  the  co-trustee  and  manager 
and  depositary  of  the  fund  ;  and  all  this  is  admitted  by  the  plaintiffs' 
bill.  From  that  date,  all  his  acts  and  dealings  with  the  fund  were 
in  the  character  of  trustee.  *  *  The  plaintiffs'  case  is,  that 
Mr.  W.  Bromley,  on  the  10th  of  February,  1822,  quitted  the 
character  of  solicitor,  and  adopted  that  of  trustee.  The  power 
enabling  him  to  sell  the  stock  was  given  to  him  alone.  He  alone 
received  the  proceeds.  The  money  appears  to  have  been  paid  into 
the  partnership  account ;  but  that  payment  was  Mr.  W.  Bromley's 
own  payment  to  the  firm.  AH  the  representations  made  as  to  the 
fnnd  were  made  by  Mr.  W.  Bromley  alone,  in  his  own  name,  and 
not  in  that  of  the  partnership.  None  of  the  acts  were  partnership 
acts.  The  only  circumstances  apparently  inconsistent  with  this 
statement  is,  that  occasionally  Mr.  W.  Bromley  paid  the  interest  as 
it  became  payable  by  partnership  cheques ;  but  these  cheques  were 
not  paid  under  any  representation  that  they  were  payments  by  the 
partnership  to  the  parties ;  they  were  merely  the  mode  of  payment 
adopted  by  Mr.  W.  Bromley  alone,  in  which  no  participation  by 
Mr.  J.  W.  Bromley  is  shown.  Besides,  as  he  had  then  become 
trustee,  it  was  impossible  for  him  to  put  off  that  character,  and 
assume  the  office  of  solicitor ;  and,  if  this  be  so,  the  plaintiffs'  case 
entirely  fails  on  this  ground. 

The  relationship  of  Mr.  W.  Bromley  to  the  fund  is  that  of  a 
trustee,  solely  managing  it,  who  had  the  fund  properly  ^invested,  as       C  *^^'^  3 
it  is  admitted  to  have  been  at  some  time  after  it  had  got  into  his 
bands.    Mr.  J.  W.  Bromley  had  no  power  over  it,  much  less  a  duty 
to  interfere  as  to  its  disposition.    *    *    * 

Beyond  this,  the  evidence  fixed  the  plaintiffs  with  knowledge,  by       [  ^44  ] 
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CooMKB  themselves  and  by  Mr.  Whybrow,  an  agent  conversant  with  these 
BBOHLET.  matters,  that  the  money  was  invested  in  the  name  of  Mr.  W. 
Bromley  alone.  It  further  appears  that  they  acquiesced  in  that  state 
of  the  investment ;  at  all  events,  they  knew  the  fact  in  1834 ;  and 
there  has  been  such  acquiescence  as  destroys  all  right  to  the  relief 
sought  against  Mr.  J.  W.  Bromley. 

Mr.  Malins,  in  reply : 

[  545  ]  *     *    Mr.  W.  Bromley  could  not,  according  to  the  trusts,  be  added 

as  a  trustee.  The  firm  was  bound  to  know  this,  and  must  be  pre> 
sumed  to  have  known  it ;  and  the  Court  will  hold,  that,  as  between 
the  plaintififs  and  the  firm,  he  never  was  a  trustee.  The  money  then 
was  in  the  hands  of  the  firm  as  solicitors.  *  *  All  the  partners 
became  liable  for  the  acts  of  each:  Sadler  v.  Lee  (l).  And  the 
letters  sent  by  Mr.  W.  Bromley  to  the  plaintiffs,  and  his  repre- 
sentations   to    them    and    their    agents,    that    the    money    was 

[  *546  ]  duly  invested,  must  *be  taken  to  be  the  representations  of 
Mr.  J.  W.  Bromley.     ♦     *     * 

[  647  ]       The  Vicb-Chancbllor  : 

Having  carefully  attended  to  the  facts  of  this  case,  I  can  dispose 
of  it  at  once.  In  this  case,  the  will  of  Thomas  Stokes  gave  a  sum 
of  8,000{.  to  three  unmarried  women,  whom  he  named  his  executrixes, 
upon  trust,  to  invest  the  money  in  the  funds,  and  to  stand  possessed 
of  it  upon  trust  for  themselves,  for  their  lives  respectively,  and  then 
for  their  children,  with  ulterior  trusts.  The  money  was  invested 
regularly  in  the  sum  of  2,910/.  Navy  5/.  per  cents.,  in  the  names  of 
the  three  women,  and  in  the  additional  name  of  W.  Bromley,  as 
trustees  thereof.  On  the  12th  of  February,  1822,  a  declaration  of 
trust  was  executed  by  the  four  persons  in  whose  names  the  stock 
was  placed,  declaring  that  they  stood  possessed  thereof  upon  the 
trusts  of  the  will  of  Mr.  Stokes.  William  and  Joseph  Warner 
Bromley  were  solicitors  for  all  the  parties  in  that  transaction.  They 
prepared  the  deed  of  declaration  of  trusts,  and  were  paid  their  bill 
of  costs  then  incurred.  It  is  said,  and  truly,  that  there  was  an 
irregularity  in  associating  the  name  of  William  Bromley  in  the 
trust  with  the  original  trustees;  but  it  was  an  irregularity  in  which 
the  three  female  plaintiffs,  who  were  then  unmarried,  concurred, 
and  therefore  they  cannot  be  the  parties  to  complain  of  it.  Some 
time  afterwards,  on  the  reduction  of  the  rate  of  interest  on  the  Navy 
(1)  63  R  E.  95  (6  Beav.  330). 
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Eive  per  cents.,  it  was  arranged  that  the  money  should  he  sold  out,  Goomeb 
and  invested  on  mortgage  in  the  name  of  William  Bromley  alone,  bbom'let. 
That  was  a  breach  of  trast.  The  money  ought  not  to  have  been 
invested  on  mortgage  at  all,  and  then  not  in  the  name  of  one 
trustee  alone.  Two  of  the  ladies  were  then  married  ;  and  they  and 
the  respective  husbands  of  the  two  married  ladies  concurred  in 
giving  the  power  of  attorney  for  the  sale  of  the  stock  to  William 
Bromley  alone.  The  stock  was  sold  by  him,  and  the  money  pro- 
duced by  that  sale  found  its  way  to  the  credit  of  the  partnership 
account  of  the  firm  of  William  and  Joseph  Warner  Bromley,  at 
their  bankers,  *Mes8rs.  Rogers,  Towgood  &  Co. ;  and  that  is  the  [  *^^*  ] 
foundation  of  the  liability  now  sought  to  be  enforced  against 
Mr.  Joseph  Warner  Bromley.  It  is  necessary  to  examine  with  some 
minuteness  the  grounds  on  which  the  law  applicable  to  this  case 
depends.  The  plaintiffs  suggest  two  grounds  :  First,  that  the  firm 
of  William  and  Joseph  Warner  Bromley  undertook  a  duty  in  respect 
of  this  fund  which  was  not  discharged;  and  that,  therefore, 
Mr.  Joseph  Warner  Bromley  is  now  liable  to  the  plaintiffs.  The 
other  ground  is,  that  the  money  came  into  their  hands  as  trust 
money,  which  they  were  bound  to  see  to  the  application  of ;  an 
obligation  from  which  they  could  discharge  themselves  only  by 
seeing  to  the  due  performance  of  the  trust.  Now,  as  to  the  first 
groand,  the  duty  of  the  firm  appears  to  me  to  have  been  to  invest 
the  money  on  mortgage  security  in  the  name  of  William  Bromley 
alone.  We  find  that  this  duty  was  performed  in  the  following  way: 
On  the  81st  of  May,  1824,  Mr.  William  Bromley  represented  that 
the  money  had  been  laid  out  on  mortgage  of  freehold  property  at 
Holloway,  which,  it  is  admitted,  was  an  untrue  statement.  The 
only  excuse  for  the  statement  is,  that  Mr.  William  Bromley  had  the 
means  of  making  good  that  statement,  inasmuch  as  he  had  freehold 
property  at  Holloway  arising  from  transactions  between  himself 
and  Mr.  Burnard,  which  might  have  enabled  him  to  make  such  a 
security. 

But  we  find,  that,  on  the  19th  of  March,  1826,  a  mortgage  was 
executed,  from  a  Mr.  Lewis,  to  secure  to  Mr.  W.  Bromley  a  sum  of 
money,  which  was  the  sum,  within  a  few  pounds,  of  the  amount 
which  he  had  received  to  invest ;  and  this  small  balance  appears  to 
have  been  accounted  for  to  the  parties.  The  defendant's  case  is, 
that  this  security  from  Lewis  was  sufficient  for  the  amount,  and 
that  it  was  appropriated  by  William  Bromley  as  an  investment  for 
the  sum  in  his  hands ;  that  it  was  communicated  to  the  parties  and 
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GooMBB  adopted  by  them.  If  that  be  so  on  the  evidence,  there  mart  have 
BBOMLsr.  then  been  an  end  of  the  engagement  *of  the  firm,  arising  from  thdr 
[  *54»  ]  professional  engagement  as  solicitors,  because  it  was  invested  in  the 
name  of  Mr.  William  Bromley,  according  to  the  previous  arrange- 
ment that  it  should  be  placed  under  his  sole  control.  If  it  was 
invested  in  his  name,  and  if  it  was  subsequently  lost,  they  are  not 
liable.    Now,  how  is  that  on  the  evidence  ? 

The  statement  in  the  bill  is  to  the  effect,  that,  in  March,  1824, 
Mr.  William  Bromley,  then  being  the  partner  of  Mr.  Joseph 
W.  Bromley,  in  continuance  of  his  design  of  defrauding  the  plaintiffs 
in  respect  of  the  trust  funds,  proposed  to  invest  the  trust  money 
upon  mortgage  of  real  security;  and,  in  furtherance  of  such  fraadu- 
lent  design,  advised  such  investment  to  be  made  in  his  sole  name, 
under  the  pretext  that  he  might  be  able  to  receive  the  interest  or 
dividends  with  facility  for  the  plaintiffs.  I  may  observe  upon  this 
part  of  the  case,  that  the  declaration  of  trust  of  October,  1827, 
recites  that  agreement.  The  mortgage  deed  is  proved ;  as  to  the 
consideration,  there  could  be  no  doubt  that  it  was  sufficient ;  the 
security  was  appropriated  to  the  trust,  and  the  whole  sum  of  2,91(M. 
was  afterwards  actually  realised  upon  the  estate  which  Lewis 
mortgaged ;  the  sufficiency  of  the  security  discharged  the  duty  of 
William  and  Joseph  W.  Bromley.  Was  this  security  then  com- 
municated to  the  parties  ?  I  find  that  the  plaintiffs  were  early 
informed  of  the  existence  of  this  security,  and  it  was  adopted  by 
them.  The  mortgage  security  was  dated  the  19th  of  March,  1825. 
The  interest  was  first  paid  in  September,  1824;  and  in  October, 
1825,  we  find  Mrs.  Coomer  applying  by  letter  to  William  Bromley 
for  the  interest  then  due.  Then,  in  March,  1826,  we  find  a  receipt 
from  Mrs.  Trott  for  a  half-year's  interest,  described  as  received  from 
William  Bromley  on  account  of  Mr.  Lewis.  In  September,  1826, 
Mrs.  Coomer  writes  to  Mr.  William  Bromley,  in  consequence  of 
Lewis  having  become  bankrupt,  begging  that  the  mortgage  deeds 
[  ♦sso  ]  should  be  placed  in  the  hands  of  Mr.  ♦Whybrow.  From  the 
evidence  of  Mr.  Whybrow,  it  appears  that  some  of  the  deeds 
relating  to  the  mortgage  were  placed  in  his  hands,  in  accordance 
with  the  request  of  Mrs.  Coomer;  and  though  it  is  not  clear  that  he 
ever  had  the  mortgage  deed,  it  appears  that  it  had  been  produced 
to  him,  for  he  commented  on  it.  As  long  as  Lewis's  mortgage 
remained  unrealised,  the  declaration  of  trust  might  have  attached 
on  it.  The  parties  appear  to  have  been  satisfied  with  it,  and  to 
have  adopted  it  as  far  as  their  acts  could  do  so.     Before  October, 
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1827,  Lewis  having  become  bankrupt,  2,000Z.,  part  of  the  money,  Coombb 
had  been  realised  and  laid  out  on  securities  from  other  persons  bbomlbt. 
named  Bell  and  Loudon  respectively.  In  that  state  of  things,  on 
the  15th  of  October,  1827,  we  find  William  Bromley  executing  a 
declaration  of  trust,  which  recites  (Here  his  Honour  read  the 
recitals,  as  set  out  ante,  pp.  186, 187,  and  proceeded:)  Now,  we  have 
here  again  a  declaration  of  trusts, — a  repetition  of  the  deed  of  1825. 
I  really  have  heard  nothing  to  impress  my  mind  with  the  suspicion 
that  these  transactions  were  untruly  stated.  In  1828,  the  securities 
were  realised ;  and  the  whole  amount  received  was  paid  to 
Mr.  William  Bromley.  I  have  heard  no  suggestion  that  the  money 
came  into  the  hands  of  the  partnership ;  and  therefore  it  appears  to 
me,  that,  the  money  having  been  received  by  Mr.  William  Bromley, 
and  the  parties  having  agreed  that  it  should  be  under  bis  sole 
control,  if  it  were  afterwards  lost,  it  was  lost  by  a  breach  of  duty 
on  the  part  of  Mr.  William  Bromley,  and  not  of  the  partnership. 
After  this  time,  Mr.  William  Bromley,  makes  an  untrue  representa- 
tion, as  before,  that  the  money  was  invested  on  property  at 
HoUoway ;  the  only  excuse  for  which  was,  that  he  had  the  means 
of  making  good  the  money.  Bat,  however  that  might  be,  the 
plaintiffs  appear  to  me  to  have  been  dealing  with  Mr.  W.  Bromley 
alone  as  a  trustee. 

For  these  reasons,  it  appears  to  me  that  the  case  is  entirely 
different  from  Blair  v.  Bromley.  There,  solicitors  *had  money  in  [  •bsi  ] 
their  hands  which  they  undertook  to  invest,  and  never  did  invest. 
Here,  we  have  money  to  be  invested  in  a  particular  manner,  which 
was  so  invested  ;  and  if  it  miscarried,  it  was  not  from  any  breach 
of  duty  on  the  part  of  the  firm  as  solicitors. 

It  is  said  again,  that  this  was  a  trust  fund  which  came  to  the 
hands  of  the  firm  with  notice  that  it  was  a  trust  fund,  and  that  they 
could  discharge  themselves  of  their  liability  or  duty  only  by  showing 
that  it  was  duly  applied  according  to  the  trust.  That  has  nothing 
to  do  with  their  profession  as  solicitors ;  if  they  had  been  bankers 
it  would  have  been  the  same.  A  sufficient  answer  to  that  objection 
is  this,  that  the  money  was  applied  by  the  desire  and  with  the  con- 
sent of  the  parties  who  now  seek  to  make  the  defendants  liable  for 
the  application.  If  the  partners  are  liable  to  make  it  good,  a/oHiori, 
the  plaintiffs,  by  whose  wishes  they  did  so  apply  it,  are  liable.  I 
do  not  forget  that  two  of  these  plaintiffs  are  married  women,  but 
they  are  suing  together  with  their  husbands ;  and  Mrs.  Newcombe, 
one  of  these  two,  was  unmarried  at  the  time  when  the  money  was 
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first  sold  out ;  and  these  plaintiffs,  at  all  events,  cannot  complain  of 
the  very  thing  they  desired  to  have  done,  and  which  led  to  the  loss 
of  this  fund.  Coming,  as  I  have  done,  to  this  conclasion  on  these 
grounds,  I  have  thought  it  much  more  satisfactory  not  to  rest  my 
decision  on  the  pleadings  in  this  cause.  The  facts,  which  are  all 
before  the  Court,  do  not  sustain  the  plaintiffs'  case.  There  are, 
however,  objections  on  the  pleadings  which  have  not  been  displaced. 
I  think  it  not  necessary  to  consider  the  question  on  ihe  lapse  of 
time,  or  on  the  laches  of  the  parties  ;  materials  for  these  objections 
would  not  have  been  wanting.  The  plaintiffs  knew  quite  enough 
in  1884  to  put  them  on  inquiry,  which  would  have  led  to  the  know- 
ledge of  the  state  of  the  fund.  It  appears  to  me,  that  the  plaintiffs' 
bill  fails  ;  and  I  cGtnnot  do  my  duty  except  by  dismissing  this  bill, 
with  costs. 


HEWAKD   V.  WHEATLET. 

Ex  PARTE  WILSON. 

(5  De  G.  &  Sm.  652—559.) 

[Reversed  on  appeal,  3  D.  M.  &  G.  628 ;  S.  C.  22  L.  J.  Ck  435, 
17  Jur.  403, 1  W.  R.  216.] 


1852. 
May  5. 

Pabkeb, 
V.-C. 

[560] 


STEAD  V.  BANKS. 

(5  De  G.  &  Sm.  560 ;  S.  C.  22  L.  J.  Oh.  208 ;  16  Jur.  945.) 

Upon  a  foreclosure  claim  by  a  mortgagee  against  a  mortgagor  and  8ub< 
sequent  mortgagees  and  judgment  creditors :  Held,  that  judgment-creditors 
ought  not  to  stand  exactly  in  the  position  of  mortgagees ;  and  the  CoraT 
made  a  decree  fixing  one  period  for  redemption  by  all  the  judgment-creditors, 
as  if  their  judgments  formed  one  incumbrance  only. 

Mr.  Bazaloette  appeared  in  support  of  a  claim  filed  by  the 
plaintiff,  the  first  mortgagee  of  freehold,  leasehold,  and  copyhold 
hereditaments,  against  two  subsequent  mortgagees,  several  creditors 
of  the  mortgagor  upon  judgments  duly  entered  in  the  Begister  at 
the  Common  Pleas,  and  the  mortgagor,  seeking  a  foreclosure  of  the 
mortgage.  He  asked  that  successive  rights  to  redeem  should  not 
be  given  to  these  judgment  creditors,  but  that  one  period  should  be 
fixed  in  the  decree,  within  which  all  of  them  should  redeem  or  be 
foreclosed. 


Mr.  Fields  for  the  two  subsequent  mortgagees,  consented  to  an 
immediate  foreclosure  decree. 
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The  Yige-Ghanc£Llob  said,  that  the  decree  might  be  in  the  form  stbad 
suggested  by  the  plaintiff.  The  only  possible  inconvenience  that  banks 
could  arise,  would  be  in  case  more  than  one  of  the  incumbrancers 
by  judgment  should  go  to  the  Bolls  at  the  time  fixed  for  them  to 
redeem,  prepared  to  pay  off  the  first  mortgagee  in  the  terms  of  the 
decree ;  but  if  that  should  happen,  the  Court  would,  upon  applica- 
tion, set  it  right.  Judgment  creditors  ought  not  to  stand  exactly 
in  the  position  of  parties  who  had  advanced  money  on  the  security 
of  the  property. 

Let  the  decree  be  for  an  immediate  foreclosure  against  the  first 
and  second  mortgagees,  and  the  ordinary  decree  against  all  the 
judgment  creditors,  treating  them  as  if  they  formed  one  incum- 
brancer, and  against  the  mortgagor. 


WINCH   V.    The  BIRKENHEAD,    LANCASHIRE,  and       1352. 
CHESHIRE  JUNCTION  RAILWAY  COMPANY  (1).       ^^v^^^^^^ 

(5  De  a.  &  Sm.  562—583 ;  S.  0.  16  Jur.  1035.)  

Parker, 

Heads  of  a  proposed  agreement  were  arranged  between  the  directors  of  Y.-C. 

two  Bailway  Companies,  hj  which  one  Company  was  to  allow  the  other  [  562  ] 
Company  for  ninety-nine  years  to  work  the  lines,  and  use  the  property  and 
plant  of  the  granting  Company,  except  certain  specified  lands  and  buildings, 
upon  certain  terms  of  allowance  for  working  expenses  and  charges,  and  the 
maintenance  of  works  and  ways,  the  property  and  plant  to  be  restored 
on  the  termination  of  the  agreement,  on  terms  of  profitable  return  to  the 
granting  Company ;  and  provision  was  made  for  application  to  Parliament 
for  powers,  if  needful.  On  a  bill  by  a  shareholder  in  the  granting  Company, 
on  behalf  of  himself  and  all  other  the  shareholders  in  that  Company  except 
the  directors,  against  that  Company  and  the  other  Company :  Held,  first, 
that  the  proposed  agreement  was  a  delegation  of  some  of  the  statutory  powers 
of  one  of  the  Companies  to  the  other,  which  was  contrary  to  the  policy  of 
their  Acts,  and  could  neither  be  granted  nor  accepted  without  further  powers 
from  Parliament ;  that  it  was  a  contract  savouring  of  Illegality,  which,  at 
the  suit  of  any  shareholder,  this  Court  would  restrain ;  and  the  Court,  on 
motion,  restrained  the  Company  from  perfecting  the  agreement. 

Secondly,  that  such  an  agreement  is  not  distinguishable  on  principle  from 
a  lease,  to  grant  which  is  clearly  not  within  the  statutory  powers  of  the 
granting  Company. 

Thirdly,  that  the  87th  section  of  the  Lands  Clauses  Consolidation  Act 
merely  gives  to  one  Company  a  limited  power  to  run  a  portion  of  its  traffic, 
only  when  it  is  necessary  for  the  purposes  of  its  own  traffic,  over  the  line  of 
another  Bailway  Company. 

Fourthly,  that  an  agreement  for  an  application  to  Parliament  for 
powers  necessary  to  enter  into  the  above  terms,  and  upon  a  stipulation  that 

(1)  Midland  Ry.  Co,  v.  0,  W.  Ry.  London,  Chatham  and  Dover  Ry,  Co. 

Co.  (1873)  L.  E.  8  Ch.  841,  42  L  J.  (1879)   11   Ch.  D.  625,  48  L.  J.  Ch. 

Ch.  438,  28   L.   T.   718;    Sefmoaks,  513,  40  L.  T.  645. 
Maidstone  and  Tunhridgt  Ry,   Co,  v. 
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[  *66'S  ] 


they  sbould  not  be  acted  upon  nntil  the  necessary  powers  should  have  been 
obtained,  would  be  lawful,  and  would  not  be  restrained. 

Fifthly,  that  the  suit  being  by  one  shareholder,  on  behalf  of  himself  and 
the  other  shareholders  in  the  granting  Company,  against  that  Companr 
and  the  other  Company  proposing  to  enter  into  an  illegal  agreement,  without 
making  any  directors  or  other  persons  parties,  seeking  an  injunction  against 
the  granting  Company  to  restrain  them  from  perfecting  the  agreement,  was 
properly  framed. 

This  was  a  bill  filed  by  Henry  Winch,  suing  on  behalf  of  himself 
and  all  other  the  shareholders  in  the  Birkenhead,  Lancashire,  and 
Cheshire  Junction  Railway  Company,  against  the  Birkenhead, 
Lancashire,  and  Cheshire  Junction  Railway  Company,  and  the 
London  and  North  Western  Railway  Company,  the  Great  Western 
Railway  Company,  and  the  Shrewsbury  and  Chester  Railway 
Company. 

The  cause  now  came  on  upon  a  demurrer  by  the  London  and 
North  Western  Railway  Company  for  want  of  equity,  and  also  upon 
a  motion  by  the  plaintiff  for  an  injunction. 

The  following  are  the  circumstances  of  the  case  as  they  appeared 
upon  the  bill  and  on  the  affidavits  in  support  of  the  motion.  An 
agreement,  dated  the  15th  of  October,  1851,  was  entered  into 
between  the  Great  Northern  Railway  Company,  the  Shrewsbury 
and  Birmingham  Railway  Company  by  their  agents,  and  the 
Shrewsbury  and  Chester  Railway  Company  by  their  agents,  in  the 
agreement  called  **  The  Associated  Companies,"  of  the  one  part,  and 
the  ^Birkenhead,  Lancashire,  and  Cheshire  Junction  Railway  Com- 
pany, by  their  agents,  of  the  other  part.  By  this  agreement  it  was 
stipulated  that  the  associated  Companies  should  have  the  right  of 
conveying  traffic  over  the  Birkenhead,  Lancashire,  and  Cheshire 
Junction  Railway  until  an  Act  should  be  obtained  for  the  purpose 
of  authorising  a  lease  of  that  railway  to  the  associated  Companies, 
provided  such  Act  could  be  obtained  after  two  bona  yi^Je  applications 
to  Parliament  in  the  years  1852  and  1858,  the  associated  Com- 
panies paying,  in  respect  of  the  traffic  which  should  pass  over  any 
part  of  either  of  the  lines  of  the  associated  Companies  to  or  from 
the  Birkenhead,  Lancashire,  and  Cheshire  Junction  Railway,  60/. 
per  cent,  of  the  sums  which  might  be  received  from  the  rates  which 
they  should  charge  for  the  conveyance  of  such  traffic ;  and  in 
respect  of  other  goods  conveyed,  as  to  the  carriage  of  which  the 
Birkenhead,  Lancashire,  and  Cheshire  Junction  Railway  Company 
were  to  give  the  associated  Companies  certain  assistance  and 
advantages,  the  payment  was  to  be  75/.  per  cent,  of  the  sums  to  be 
charged  for  the  traffic  by  the  associated  Companies.    As  soon  as 
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the  Act  should  be  obtained,  a  lease  of  the  Birkenhead  Railway  was       Winoh 
to  be  completed,  and  all  their  property  and  plant,  whether  fixed  or      birkkn. 
moveable,  excepting  only  some  specified  surplus  land  and  buildings,    "fi^ij't^'r^ 
were  to  be  transferred  to  the  associated  Companies;  bat  that  agree-     Chkshirk 
ment  was  to  be  held  (subject  to  the  Parliamentary  powers  being  railway  Co. 
obtained)  to  secure  the  Birkenhead  Railway  Company  SI.  per  cent, 
on  the  capital  of  2,000,000!.  sterling,  as  a  fixed  and  guaranteed  rent 
for  their  line  and  all  the  property,  plant,  and  revenues  of  their 
Company,  from  the  Ist  of  July,  1852,  until  the  80th  of  June,  1854 ; 
and  after  that  date  SI.  10s.  per  cent,  on  the  same  capital  was  to 
become  payable  for  one  year,  until  the  30th  of  June,  1855 ;  and 
afterwards  4Z.  per  cent,  per  annum  was  to  be  paid  in  perpetuity  on 
the  same  capital ;  with  an  option  to  the  Birkenhead  Bailway  Com- 
pany, at  any  time  after  the  ^amalgamation  of  the  three  Companies,       [  *564  ] 
and  before  the  1st  of  January,  1856,  to  amalgamate  at  par  their 
fixed  capital  of  2,000,0002.  sterling  with  the  amalgamated  capital  of 
the  three  Companies,  in  substitution  for  the  fixed  rent,  provided 
(he  Act  of  Parliament  should  have  conferred  upon  them  such  power 
of  amalgamation. 

An  Act  of  Parliament,  to  authorise  the  lease  and  amalgamation 
was  to  be  applied  for  by  the  parties  bond  fide  in  the  session  of  1852, 
and  again,  in  case  of  need,  in  the  subsequent  session  of  1858,  in 
order  to  obtain  all  requisite  powers  and  authorities  for  that  object ; 
and  it  was  stipulated  that  neither  Company  should  make  any 
arrangements  or  agreements  to  do  any  act  which  should  interfere 
with  or  prejudice  or  be  inconsistent  with  the  rights  and  privileges 
which  were  the  subject-matter  of  this  agreement,  or  with  the  future 
lease  and  possession  of  the  Birkenhead,  Lancashire,  and  Cheshire 
Junction  Bailway.  A  more  formal  agreement  was  to  be  drawn  up 
and  submitted  for  confirmation  by  the  shareholders  of  the  Birken- 
head, Lancashire,  and  Cheshire  Junction  Bailway  Company. 

A  meeting  of  the  shareholders  of  the  Birkenhead,  Lancashire, 
and  Cheshire  Junction  Bailway  Company  was  held  on  the  1st  of 
November,  1851 ;  at  which  the  agreement  of  the  15th  of  October, 
1851,  was  produced  and  considered,  and  resolutions  were  passed  to 
the  following  e£fect : 

"Resolved,  that  the  memorandum  of  agreement  with  the  Great 
Western  and  Shrewsbury  Companies,  dated  the  18th  of  October, 
1851,  be  confirmed  and  ratified. 

''That  the  directors  of  the  Birkenhead,  Lancashire,  and  Cheshire 
Junction  Bailway  Company  be  specially  empowered  to  ratify  and 
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Winch       confirm,  by  aflftxing  the  common  seal  of  the  Company  to,  any  exten- 

BiRKEM-      sion  of  agreement  with  the  Great  Western  and  Shrewsbury  Railway 

HKAD,  LAN-    Companies,  in  like  manner  as  if  such  extended  agreement  had  been 

CARHIIIE,AND  r  »  o 

CHB8HIRE  submitted  to  a  meeting  of  proprietors  of  this  Company." 
Railway  Co.  A  bill,  to  enable  the  Birkenhead,  Lancashire,  and  Cheshire 
[  666  ]  Junction  Railway  Company  to  lease  their  line  to  the  Great  Western, 
the  Shrewsbury  and  Birmingham,  and  the  Shrewsbury  and  Chester 
Railway  Companies,  or  to  the  Great  Western  Railway  Company, 
and  to  enable  the  Birkenhead  Railway  Company  to  amalgamate 
with  the  associated  Companies,  was  brought  into  Parliament,  and 
was  before  a  committee  of  the  House  of  Commons  for  considera- 
tion. Owing  to  a  difference  between  the  Birkenhead  Railway 
Company  and  the  amalgamated  Companies,  a  meeting  of  share- 
holders of  the  Birkenhead,  Lancashire,  and  Cheshire  Junction 
Railway  Company  had,  by  a  resolution,  required  their  directors  not 
to  proceed  with  the  bill  so  far  as  that  Company  was  concerned.  The 
bill,  however,  had  not  been  withdrawn,  and  it  was  still  before  Par- 
liament; and,  although  the  Birkenhead  Railway  Company  was 
unwilling  to  procure  the  bill  to  pass  into  a  law,  the  amalgamated 
Companies  were  desirous  that  the  bill  should  pass. 

A  special  general  meeting  of  the  shareholders  of  the  Birkenhead, 
Lancashire,  and  Cheshire  Junction  Railway  Company,  was  held  in 
Birkenhead,  on  the  18th  of  May,  1852,  for  the  purpose  of  consider- 
ing the  bill  before  Parliament;  and  also  for  the  purpose  of 
considering  an  agreement  for  the  working  of  the  railways  of  the 
Birkenhead,  Lancashire,  and  Cheshire  Junction  Railway  Company 
by  the  London  and  North  Western  Railway  Company.  This 
meeting  was  opened  jn-o  forma  only,  and  was  adjourned  to  the  2l8t 
of  May. 

At  the  meeting  of  the  21st  of  May,  the  heads  of  a  proposed 
agreement  were  produced,  which  were  in  the  following  terms : 

"Heads  of  a  proposed  agreement  between  the  Birkenhead,  Lan- 
[  *566  ]  cashire,  and  Cheshire  Junction  Railway  Company,  *and  the  London 
and  North  Western  Railway  Company:  The  London  and  North 
Western  Railway  Company,  for  a  term  of  ninety-nine  years,  to 
work  the  lines  of  the  Birkenhead  Railway  Company,  using  the 
property  and  plant  of  the  latter  Company,  except  the  lands  and 
buildings  specified  in  the  first  schedule.  The  London  and  North 
Western  Railway  Company  to  run  as  many  trains  as  the  traflSc  of 
the  Birkenhead  Railway  Company  shall  from  time  to  time  require, 
not  fewer  than  are  at  present,  at  fares  and  rates  to  be  fixed  by  the 
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Birkenhead  Railway  Company,  it  being  understood,  that  for  the       Winch 

through   traffic  the  fares  and  rates  shall  be  the  same  as  those      bibken- 

charged  by  the  London  and  North  Western  Railway  Company  from  cl^H^i^lyp 

the  same  places.    The  sum  to  be  allowed  the  London  and  North     Cheshiub 
'^  ...  Junction 

Western  Railway  Company  for  working  expenses,  including  pas-  railway  Co. 

senger  duly,  maintenance,  and  depreciation  of  way,  works,  and  plant, 
and  general  charges,  to  be  sach  proportion  of  the  gross  receipts  as 
similar  expenses  of  the  whole  railways  of  the  London  and  North 
Western  Railway  bore  to  the  gross  receipts  on  such  railways  the 
preceding  half  year,  a  proportionate  allowance  to  be  made  to  the 
London  and  North  Western  Railway  Company  on  account  of  traffic 
carried  over  the  lines  of  the  Birkenhead  Railway  Company  by  other 
parties.     The  traffic  of  the  Birkenhead  Railway  Company,  for  the 
purposes  of  this  arrangement,  to  include  (or  the  Birkenhead  Rail- 
way Company  shall  be  credited  in  respect  of  their  mileage  shares 
as  if  it  included)  the  traffic,  if  any,  carried  by  the  London  and 
North  Western  Railway  Company  to  and  from  Shrewsbury,  and 
places  west,  north,  and  north-west  of  Shrewsbury  (including  the 
traffic  passing  over  the  Holyhead  Railway,  or  any  railway  or  branch 
railways  now  or  hereafter  belonging  to  or  connected  therewith)  to 
and  from  Manchester,  to  and  from  Shrewsbury  and  the  places 
aforesaid,  and  Liverpool  and  Birkenhead  (which  two  latter  towns, 
for  the  purposes  of  *this  clause,  are  to  be  considered  identical),       [  *567  ] 
and  to  and  from  Shrewsbury  and  the  places  aforesaid,  and  the 
several  railways  uniting  with  the  lines  of  railway  of  the  London 
and  North  Western  Railway  Company  at  Liverpool  and  Manchester, 
or  any  intermediate  places  between  Liverpool  and  Manchester.   The 
property  and  plant  of  the  Birkenhead  Railway  Company  to   be 
valued   and  restored  at  the  termination  of  the  agreement  of  the 
same  working  value.    The  line  between  Chester  and  Birkenhead  to 
be  put  into  an  efficient  state  of  repair  by  the  Birkenhead  Railway 
Company.    Provisions  for  accurate  returns  of  traffic,  and  inspection 
of  books  and  accounts ;  existing  traffic  not  to  be  reduced.    Applica- 
tions to  Parliament,  if  needful,  for  appointment  of  joint  committee, 
but  not  to  possess  or  exercise  powers  inconsistent  with  the  Acts  of 
Parliament  of  the  respective  Companies.    Nothing  in  proposed 
agreement  to  affect  the  existing  agreements,  but  same  only  to  be 
Bospended  during  the  existence  of  the  proposed  agreement.    Nothing 
in  proposed  agreement  to  affect  or  prejudice  the  powers,  rights,  and 
privileges  of  the  Shrewsbury  and  Chester  Railway  Company,  con- 
tamed  in  that  Company's  Act  of  Parliament  passed  in  the  session 
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Winch       of    1851.      The    usual    proviflions    for    referring    differences    to 
BiBKBN-      arbitration." 
cASHiRtAND      ^^®  ^^'^  charged,  that  a  formal  agreement,  alleged  to  comprise 
Cheshirb     the  terms  set  forth  in  the  above  heads,  and  purporting  to  be  made 

JUNGTIOK 

Railway  Co.  between  the  Birkenhead,  Lancashire  and  Cheshire  Junction  BaUwaj 
Company  of  the  one  part,  and  the  North  Western  Bailway  Company 
of  the  other  part,  had  been  prepared  at  the  instance  of  and  adopted 
by  the  directors  of  each  of  the  Companies ;  and  that  it  bad  been 
sealed  and  duly  executed,  or  that  it  would  be  both  sealed  and 
executed  by  the  Birkenhead,  Lancashire,  and  Cheshire  Junction 
Bailway  Company,  and  acted  on  and  carried  out  by  that  Company 
and  their  directors,  officers,  and  agents,  unless  the  Company,  their 
directors,  officers,  and  agents,  should  be  restrained  from  so  doing  by 
injunction.  ♦  *  ♦ 
[  669  ]  The  prayer  of  the  bill  was,  that  the  defendants,  the  Birkenhead, 

Lancashire,  and  Cheshire  Junction  Bailway  Company,  their  directors, 
officers,  and  agents,  may  be  restrained  by  the  order  and  injunction 
of  this  honourable  Court  from  putting  their  seal  to,  or  otherwise 
executing,  or  causing  or  permitting  the  execution  of  the  proposed 
agreement  in  the  bill  filed  in  this  cause  mentioned,  or  any  agree- 
ment comprising  the  terms  of  the  said  heads  of  the  proposed  agree- 
ment, or  any  material  parts  of  such  terms,  and  from  acting  on  the 
footing  of,  or  in  accordance  with,  the  said  proposed  agreement. 
And  that  the  said  Birkenhead,  Lancashire,  and  Cheshire  Junction 
Bailway  Company,  their  directors,  officers,  and  agents,  may  like- 
vfise  be  restrained  by  the  order  and  injunction  of  this  honourable 
Court  from  making  over  to  the  said  London  and  North  Western 
Bailway  Company,  their,  the  said  Birkenhead,  Lancashire,  and 
[  ♦570  ]  Cheshire  Junction  Bailway  Company's  lines  of  railway,  *plant,  or 
property,  or  any  part  or  parts  thereof,  upon  the  footing  of  the  said 
proposed  agreement,  or  otherwise.  And  that  the  said  London  and 
North  Western  Bailway  Company,  their  directors,  servants,  and 
agents,  may  be  restrained,  by  the  order  and  injunction  of  this 
honourable  Court,  from  taking  possession  of  the  said  lines  of 
railway,  plant,  and  property,  as  proposed  and  threatened,  or 
otherwise. 

None  of  the  circumstances,  as  above  stated,  were  denied  by  the 
affidavits  for  the  defendants. 

The  bill  having  been  filed,  an  interim  order,  restraining  the 
defendants,  in  the  terms  of  the  prayer  of  the  bill,  was  granted  on 
the  20th  of  May,  extending  over  the  24th  of  May.     This  order 
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was  continiied  until  after  the  hearing  upon  the    demurrer  and       winch 

motion.  BIBKBN- 

The  London  and  North  Western  Railway  Company  having  filed    h=^^»  '"^• 
a  demurrer  to  the  bill,  the  cause  now  came  on  for  argument  upon     Cheshikb 
this  demurrer;  and  at  the  same  time  upon  a  motion  by  the  plaintiff  bailwat  Co. 
for  an  injunction  in  the  terms  of  the  prayer  of  the  bill. 

Mr.  Bacon,  Mr.  Follett,  and  Mr.  J.  V.  Piior,  in  support  of  the 
demurrer,  on  the  following  grounds : 

First,  for  want  of  equity.  Second,  that  the  plaintiff  and  the 
persons  on  whose  behalf  he  sued,  had  not  common  interest  in  the 
subject  of  the  suit.  Third,  that  the  directors  of  the  Birkenhead, 
Lancashire,  and  Cheshire  Junction  Bailway  Company  were  necessary, 
but  had  not  been  made,  parties.  Fourth,  that  such  of  the  share. 
holders  of  the  Company  as  were  desirous  that  the  acts  which  the  bill 
sought  to  restrain  were  not  parties  to  the  suit.  And,  fifthly,  ore 
tenus,  that  the  London  and  North  Western  Railway  Company  were 
improperly  made  parties.  [They  cited  The  Shrewsbury  and  Chester 
Ruiltcay  Company  v.  The  Shrewsbury  and  Birmingham  Bailway 
Company  (i),  and  distinguished  Beman  v.  Bufford  (2).] 

The  agreement  itself  provides  that  as  to  such  parts  of  it  as  could  [  67i  ] 
not  be  carried  out  without  the  sanction  of  the  Legislature,  an 
application  to  Parliament  should  be  made.  So  far,  therefore,  as 
this  bill  complains  that  the  agreement  is  to  do  illegal  acts,  it  is 
merely  an  agreement  to  apply  to  Parliament  to  obtain  an  Act  of 
Parliament,  which  is  not  illegal. 

#  ♦  «  ♦  ♦ 

This  is  not  a  question  for  decision  in  Court ;  it  is  a  question  of       [  672  ] 
internal  regulation,  to  be  decided  by  the  plaintiff's  Company  them- 
selves, at  a  general  meeting,  in  which  the  majority  should  bind  the 
whole  Company. 

(They  cited  Foss  v.  Harbottle  (8),  Mozley  v.  Alston  (4),  Lord  v. 
The  Copper  Miners  Company  (r>).) 

Mr.  Bolt,  Mr.  Elmsley,  and  Mr.  Oifard,  in  support  of  the  bill, 
[cited  Beman  v.  Bufford  (2)]  : 

The  scope  of    the  agreement  is  an  entire  delegation  by  the 
plaintiff's     Company    to    the    London     ♦and    North     Western      [•sts] 

(1)  89  B.  E.  143  (1  Sim.  N.  &  410).    (4)  66  E.  E.  520  (1  Ph.  790). 

(2)  89  E.  E.  1S4  (1  Sim.  N.  S.  650),    (5)  78  R  R  270  (2  Ph.  740), 

(3)  62  R  R  185  (2  Hare,  461). 
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Winch      Railway    Company   of    all    the  privileges,    powers,  and    duties, 

BiRKEN-      which  the  Legislature  has  imposed  on  and  given  to  the  plaintiff's 

oashibk!^d  ^™P*^y»  leaving  only  to  them  the  mere  surplus  profit  of  working 

Cheshire  the  line.  *  ♦  ♦ 
Railway  Co.  It  is  objected  that  this  suit  is  improperly  framed.  The  principle 
[  574  ]  is,  that  any  shareholder  may  prosecute  a  suit  in  this  Court  to 
prevent  the  Company  from  doing  any  act  beyond  or  contrary 
to  its  powers  or  duties :  the  Company  is  answerable  as  a  corpora- 
tion. No  part  of  the  relief  asked  is  against  the  directors  personally; 
it  is  only  against  the  corporation,  and  it  is  altogether  unnecessary 
to  make  the  directors  parties  individually.  The  acts  of  the  directors 
are  the  acts  of  the  Company :  Bagshaw  v.  The  Eastern  Union  Rail- 
way Company  (i).  They  cited  also  Adiey  v.  The  WhiMable  Com- 
pany (2),  Bromley  v.  Smith  (3),  Preston  v.  The  Orand  Collier  Dock 
Company  {4)^  Colman  v.  The  Eastern  Counties  Railway  Company  {b). 
Ward  V.  The  Society  of  Attomies  (6),  and  Mozhy  v.  Alston  (7). 

[  675  ]  ji^^.  PqU^ii^  in  reply . 

*  *  The  real  object  of  this  bill  is  to  establish  the  agreement 
of  the  15th  of  October,  1851,  under  colour  of  establishing  the 
illegality  of  the  proposed  contract  with  the  London  and  North 
Western  Railway  Company.  But  it  is  submitted,  that,  if  this 
contract  is  illegal,  the  contract  of  1851  is  also  illegal. 

The  Yicb-Chancellor  said,  he  wished  to  hear  the  arguments  on 
the  motion  for  an  injunction  before  deciding  the  question  on  the 
demurrer. 

Mr,  Roltf  Mr.  Elmsley,  and  Mr.  Giffard,  in  support  of  the 
motion  for  an  injunction,  cited  Pickjoid  v.  The  Grand  Junction 
Canal  Company  (8),  and  The  Great  Northern  Railway  Company  v. 
The  Eastern  Counties  Railway  Company  (9). 

[676]  Mr.  Bethell  and  Mr.  G.  L.  RusseU,  for   the  defendants  the 

Great  Western  Railway  Company,  supported  the  motion  for  an 
injunction  on  the  ground  of  the  illegality  of  the  agreement,  and 
also  on  the  ground  that  it  was  inconsistent  with  the  obligations  of 
the  Birkenhead  Company,  under  the  agreement  of  October,  1851, 

(1)  86    E.   E.    148   (7   Hare,  114;  (5)  76  E.  R  78  (10  Beav.  1). 
affirmed,  2  Mac.  &  G.  389).                            (6)  66  E.  R  101  (1  CoU.  370). 

(2)  11  R  R  87  (17  Vea  316).  (7)  65  R  R  520  (1  Ph.  790). 

(3)  27  R  R  139  (1  Sim.  8).  (8)  10  M.  &  W.  399. 

(4^  54  R  R  380  (11  Sim.  327).  (9)  89  R  B.  456  (9  Hare.  306). 
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which  was  an  agreement  of  a  very  different  character  and  entirely       Wikch 

legal.     They  cited  Hichens  v.  Congreve  (i).  Birken- 

head, Lak- 

OA.RHTHIC   AWT) 

Mr.  Daniel  and  Mr.  Selwyriy  for  the  defendants  the  Birkenhead,     chbshibb 
Lancashire  and  Cheshire  Junction  Kailway  Company,  opposed  the  r]["iI^JyTo 
motion. 

Mr.  BacoUy  Mr.  Follett,  and  Mr.  J.  V.  Prior,  for  the  London 
and  North  Western  Railway  Company,  also  opposed  the  motion. 

In  the  course  of  the  argument  the  following  cases  were  cited  : 
The  Great  Western  Railicay  Company  v.  The  Birmingham  and  Oxford 
Junction  Railway  Company  (2),  fVare  v.  The  Grand  Junction  Water- 
works Company  (3),  Cohen  v.  Wilkinson  (4),  Stevens  v.  The  South 
Devon  RaUway  Company  (5),  The  Great  Northern  Railway  Company  v. 
The  Eastern  Counties  Railway  Company  (6),  Haines  v.  Taylor  (7). 

Mr.  Rolt  hegBLn  his  reply,  but  was  stopped  by  the  Court. 

The  Yicb-Chancellor  said,  he  might  perhaps  relieve  the  counsel 
in  support  of  the  motion  for  an  injunction  from  some  part  of  the 
reply.  With  respect  to  the  agreement,  beyond  that  part  of  it  which 
provided  for  an  application  to  Parliament,  *his  Honour  thought  it  C  *^^^  1 
was  not  within  the  powers  of  either  of  the  Companies,  as  the  agree- 
ment stood ;  they  could  not  perform  it  with  their  present  statutory 
powers.  He  wished  to  know  what  injunction  the  plaintiff  asked 
with  reference  to  the  other  parts  of  the  case. 

Mr.  Rolt  : 

All  that  we  desire  is,  that  the  defenc^ants  should  not  act  upon  that 
agreement. 

The  Vice-Chancbllor  : 

1  do  not  say  that  an  agreement  for  applying  to  Parliament  for 
these  powers,  or  an  agreement  not  to  come  into  effect  till  powers 
shall  have  been  obtained  from  Parliament,  is  illegal. 

Mr.  Rolt  : 

All  that  the  plaintiff  asks  is,  that,  in  the  terms  adopted  in  the 
eases  which  have  been  referred  to,  the  Court  should  not  permit 

(1)  32  R.  R.  173  (4  Buss.  562).  Mac.  &  G.  481). 

(2)  78  B.  R  209  (2  Pk  697).  (6)  88  E.  E.  418  (13  Beav.  48). 

(3)  34  B.  B.  136  (2  Baas.  &  My.  470).  (6)  89  B.  B.  456  (9  Hare,  306). 

(4)  85  E.  E.  54  (12  Beav.  138 ;  1  (7)  78  B.  B.  71  (2  Ph.  209). 
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Winch       the  defendants  to  apply  the  funds  of  the  Birkenhead,  Lancashire, 

BiBKBN.      fi'iid  Cheshire  Junction  Bailway  Company  towards  any  application 

HEAD,  LAN-    jjQ  Parliament.     The  plaintiff  does  not  want  to  restrain  them  from 

CASHlBEyAND  ^ 

Cheshikb     going  to  Parliament  to  get  such  an  agreement  as  that  now  nnder 

J  ONGTION 

Railway  Co.  discussion.  The  plaintiff  asks  that  the  defendants,  the  Birkenhead 
Company,  may  be  restrained  from  putting  the  seal  to  the  agreement 
in  question  until  it  shall  have  received  the  sanction  of  Parliament ; 
and  also  that  they  may  be  restrained  from  delivering  over  the  plant 
or  property,  unless  and  until  it  shall  be  sanctioned  by  Parliament 

The  Vicb-Chancbllor  : 

The  plaintiff  seeks  to  restrain  the  defendants  from  putting  their 
seal  to  or  otherwise  executing,  or  causing  or  permitting  the  execution 
of,  the  proposed  agreement  in  the  bill  filed  in  this  cause  mentioned, 
or  any  agreement  comprising  the  terms  of  the  heads  of  the  pro- 
posed agreement.  Now,  as  I  understand  the  agreement,  it  contains 
in  itself  a  clause  which,  subject  to  anything  that  may  be  urged  by 
the  plaintiff,  would  make  it  innocent.  There  are  two  distinct 
[  *578  ]  things,  one,  the  execution  *of  an  agreement,  and  the  other,  the 
acting  upon  it  by  delivering  over  the  property.  Subject  to  anything 
that  the  plaintiff  may  say,  I  should  feel  some  difficulty  in  deter- 
mining that  the  defendants  are  not  to  be  allowed  to  put  their  seal 
to  an  agreement,  if  it  is  an  agreement,  that  Parliamentary  powers 
are  to  be  applied  for,  for  the  purpose  of  enabling  them  to  do  that 
which  cannot  be  done  without  the  sanction  of  Parliament. 

Mr.  Rolt  : 

Any  member  of  a  Company  has  a  right  to  have  the  Company 
restrained  from  affixing  their  seal  to  an  illegal  agreement,  which 
does  not  contain  a  condition  that  it  shall  be  ineffectual  until  the 
sanction  of  Parliament  be  obtained.  The  agreement  now  under 
consideration  is  not  an  agreement  of  that  kind.  The  plaintiff  is 
also  entitled  to  an  injunction  to  restrain  the  Company  from  acting 
on  that  agreement,  or  making  over  their  railway,  plant,  or  property 
to  the  London  and  North  Western  Bailway  Company,  upon  the 
footing  of  the  proposed  agreement,  unless  and  until  that  agreement 
shall  have  received  the  sanction  of  Parliament.  The  plaintiff  will 
not  urge  that  the  words  "or  otherwise,"  in  the  notice  of  motion, 
should  form  part  of  the  injunction. 

Thb  Yige-Changbllor  : 

I  will  at  once  state  my  views  of  the  case. 
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There  is  here  an  agreement,  the  object  of  which  is,  that  the  Winoh 
London  and  North  Western  Bailway  Company,  for  a  terra  of  ninety-  birken- 
nine  years,  may  work  the  line  of  the  Birkenhead  Kailway  Company,  cabhirb'Ind 
using  the  property  and  plant  of  the  latter  Company,  except  the  Chbbhikb 
land  and  buildings  specified  in  the  first  schedule ;  and  the  property  Railway  Ck). 
and  plant  of  the  Birkenhead  Bailway  Company  is  to  be  valued  and 
restored  at  the  termination  of  the  agreement,  of  the  same  working 
value.  It  appears  to  me  to  be  quite  plain,  that,  in  this  undertaking 
to  work  the  line,  the  London  and  North  Western  *Bailway  Company  [  •S'^  ] 
undertake  at  least  all  that  part  of  the  business  of  this  Company 
which  is  carried  on  on  the  line  of  the  railway.  The  agreement 
expresses  that  the  London  and  North  Western  Bailway  Company 
are  to  run  the  trains,  with  an  express  provision  as  to  working 
expenses ;  pointing  out,  therefore,  that  what  is  meant  by  working 
is  the  maintenance  of  the  way,  and  making  good  the  depreciation 
of  the  way,  of  the  works,  and  of  the  plant.  The  Company  who 
work  the  other  railway  are  to  have  the  use  of  the  property  and 
plant  of  that  railway ;  and  that  must  mean  the  exclusive  use  of 
it  as  between  themselves  and  the  Birkenhead  Bailway  Company, 
because  it  is  clear,  that,  if  the  London  and  North  Western  Bailway 
Company  are  to  work  it  under  this  agreement,  the  Birkenhead 
Railway  Company  cannot  work  it ;  they  must  part  with  the  use 
of  their  property  and  plant,  with  the  exception  of  some  land  and 
buildings,  for  the  purpose  of  working  it,  to  the  other  Bailway 
Company.  I  think  that  it  is  impossible  that  that  can  be  carried 
out  without  delegation  or  transfer  to  the  London  and  North 
Western  Bailway  Company  of  some,  at  least,  of  the  duties  and 
powers  which  are  given  exclusively  to  the  Birkenhead  Bailway 
Company  by  their  Acts  of  Parliament.  It  appears  to  me,  although 
the  Birkenhead  Company  are  not  at  all  bound  to  be  carriers,  that 
what  is  called  working  the  line  is  a  duty  that  is  imposed  by  the  Act 
of  Parliament  upon  them ;  and  it  appears  to  me,  therefore,  that 
the  agreement  is,  that  they  shall  part  with  certain  statutory  powers 
which  they  have  no  authority  to  part  with,  and,  moreover,  that 
they  are  to  part  with  them  to  a  body  who,  by  their  constitution, 
cannot  accept  them.  The  London  and  North  Western  Bailway 
Company,  as  I  understand  its  constitution  and  objects,  cannot, 
^thout  further  authority  from  Parliament,  undertake  the  working 
of  another  line  of  railway.  Now,  it  was  said,  that,  if  that  had  been 
ft  question  of  simple  invalidity  of  the  agreement,  merely  resolving 
itself  into  *this,  that  the  agreement  is  not  mutual,  it  might  be       [  *C80  ] 
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WiNOH  said  that  it  was  for  the  Birkenhead  Railway  Company  to  couBider 
BiRKBK-  whether  they  would  or  not  enter  into  an  agreement  which  might 
HEAD,  Lak-  gQ  Qjj  Iqj.  ^  certain  time,  but  which  could  not  be  enforced. 
Cheshire  It  seems  to  me  that  it  is  not  a  simple  incapacity  on  thepftrtof 
Railwat  Co.  the  London  and  North  Western  Railway  Company  to  undertake 
the  working  of  this  railway,  but  that  it  is  against  the  policy  ot 
these  Acts  of  Parliament.  I  think,  therefore,  that  the  agreement 
making  the  property  over  to  them,  is  an  agreement  savoaring  of 
illegality,  which  any  shareholder  in  the  Birkenhead  Railway  Com- 
pany has  a  right  to  ask  this  Court  to  restrain.  It  is  impossible  to 
say  that  the  working  of  the  line  by  the  London  and  North  Western 
Railway  Company  can  be  authorised  by  the  87th  section  of  the 
Railways  Clauses  Consolidation  Act,  which  gives  them  limited 
power  to  run  a  portion  of  their  traflBc,  where  it  is  necessary  for 
the  purposes  of  their  own  traffic,  over  the  other  line.  I  cannot 
distinguish  an  agreement  of  this  kind  from  an  agreement  for  a 
lease.  It  is  true  that  a  lease  is  not  mentioned ;  but  this  agreement 
seems  to  me  to  have  all  the  attributes  and  consequences  of  a  lease; 
and  it  is  not  contended  that  a  lease  is  within  the  powers  conferred 
by  the  clauses  of  these  Acts  of  Parliament ;  so  that  it  appears  to 
me  that  further  statutory  powers  are  necessary,  either  to  enable 
the  one  Company  to  part  with,  or  to  enable  the  other  Company  to 
accept,  the  powers  which  are  proposed  by  this  agreement  to  be 
given  over. 

Now  the  agreement  itself  seems  to  contemplate  that  this  is  to 
be  done ;  for  it  says,  that  there  is  to  be  an  application  to  Parlia- 
ment, if  needful.  There  is  to  be  an  appointment  of  a  joint 
committee,  but  not  to  possess  or  exercise  powers  inconsistent  with 
the  Acts  of  Parliament  of  the  respective  Companies.  If  the 
agreement  were  for  an  application  to  Parliament  for  the  necessary 
[.•681  ]  powers,  or  it  it  were  an  agreement  *not  to  be  acted  upon  until  the 
necessary  powers  should  have  been  obtained,  it  would  be  an  innceent 
and  a  lawful  agreement,  and  one  with  the  execution  of  which  the 
Court  will  not  interfere.  It  appears  to  me,  not  only  on  the  alle^- 
tions  of  this  bill,  but  on  the  uncontradicted  affidavits,  which  the 
Court  proceeds  upon  on  motion,  that  there  was  an  intention  that 
the  agreement  should  be  so  acted  upon  without  the  authority  of 
Parliament,  and  before  the  authority  of  Parliament  could  be 
obtained,  if  the  shareholders  agreed  to  it;  and  the  statement  in 
the  bill  is,  that  they  were  about  to  agree  to  it ;  and  that,  at  a 
meeting  which  was  about  to  be  held,  there  was  no  doubt  that  the 
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shareholders  woald  agree  to  this ;  and  that  it  was  immediately  to       Winch 

he  acted  upon  by  handing  over  the  property  and  plant  of  the      bikkkn- 

Birkenhead  Company  to  the  other  Company.    I  cannot  doubt,  that,  c"  ^^i^lND 

if  this  bill  had  not  been  filed,  that  would  have  taken  place  on  the     Chbshirb 

^  .  Junction 

21st  or  22nd  of  this  month.    It  is  stated  that  there  was  the  mten-  railway  Co. 

tion  to  do  it,  and  that  intention  is  not  contradicted  on  the  affidavits. 
Now,  it  is  very  true,  that,  after  an  interim  order  had  been  made, 
the  consideration  of  proceeding  with  this  agreement  has  been 
adjourned ;  but  still  I  do  not  find  anything  in  the  affidavits  dis- 
claiming, on  the  part  of  either  Company,  the  intention  of  acting 
on  this  agreement,  if  the  sanction  of  their  shareholders  shall  be 
obtained  without  waiting  for  the  further  sanction  of  Parliament, 
which,  it  appears  to  me,  to  be  indispensable  they  should  have. 

Now  something  has  been  said  about  the  frame  of  the  bill.  I 
think  it  is  a  bill  correctly  framed  by  one  on  behalf  of  himself  and 
all  the  other  shareholders.  It  is  not  necessary  to  refer  to  any 
authority  further  than  the  very  forcible  language  of  my  Lord 
C&iNwosTH  in  that  case  of  Beman  v.  Ruffbrd  (i),  in  which  he  said 
than  any  one  shareholder  may  come  on  behalf  of  all  to  prevent 
what  he  calls  *an  infringement  of  the  law  of  the  concern.  I  do  [  *^^2  ] 
not  think  it  is  necessary  that  the  directors  should  be  parties.  The 
act  that  is  sought  to  be  restrained  is  the  act  of  the  Company.  It 
is  quite  sufficient  if  there  is  an  order  restraining  the  Company. 
The  Company  itself  cannot  act  except  by  means  of  its  officers.  It 
appears  to  me  that  the  suit  is  properly  framed,  by  the  relief  being 
sooght  against  the  Company  alone. 

A  good  deal  has  been  said  about  the  former  agreement  between 
the  other  associated  Companies.  That  agreement  is  not  by  any 
means  in  the  same  terms  as  this,  there  are  quite  different  observa- 
tions applicable  to  it.  There  is  here  no  attempt  to  conceal  the 
interest  which  the  Great  Western  Railway  Company  have  in  that 
other  agreement.  They  are  brought  before  the  Court  to  support 
that  interest.  I  can  see  nothing  in  all  that  has  taken  place  there 
to  prevent  Mr.  Winch,  who  is  a  shareholder  in  this  Company,  from 
coming  and  seeking  to  prevent  an  infringement  of  the  constitution 
of  this  Company  as  it  is  established  by  law.  However,  I  do  not 
think  it  is  necessary  to  grant  an  injunction  to  restrain  them  from 
putting  their  seal  to  it ;  that  part  will  take  care  of  itself.  The 
Agreement,  as  I  said  before,  in  its  terms,  if  acted  upon,  will  be  an 
^^^^^0^^  agreement  and  a  legal  one.  If  any  agreement  beyond 
(1)  89  B.  B.  184  (1  Sim.  N.  S.  550). 
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WiNOH       their  powers  is  execated,  it  will  be  time  enoagh  to  come  then  to 

BiBKEN-      ^^^  ^^6  Court  on  that  additional  fact  to  act.    But  seeing  that  upon 

oa8h?bb!and  *^^®  evidence  there  was  an  intention,  not  disputed  or  contradicted, 

Gheshikb     to  act  on  this  agreement,  on  obtaining  the  sanction  of  a  meeting  of 

Railway  Go.  shareholders,  without  going  to  Parliament,  I  think  the  plaintiff  is 

entitled  to  an  injunction  in  the  terms  of  his  notice  of  motion  to 

restrain  the  Birkenhead  Bailway  Company  from  making  over  to 

the  London  and  North  Western  Railway  Company  the  Birkenhead 

Railway  Company's  lines  of  railway,  plant,  or  property,  or  any  part 

or  parts  thereof,  on  the  footing  of  the  agreement ;  and  that  the 

[  •683  ]      London    and    *North  Western  Railway  Company  may,  in   like 

manner,  be  restrained  from  taking  possession  of  the  said  lines  of 

railway,  plant,  or  property,  or  any  part  thereof,  on  the  footing 

of  the  agreement.    I  overrule  the  demurrer. 

As  to  the  agreement  with  the  Great  Western  Railway  Company, 
it  appears  to  me  different  in  its  terms  from  this  agreement. 

The  injunction  was  in  the  terms  of  the  prayer  of  the  bill  and  of 
the  motion,  omitting  the  words  ''  as  proposed  and  threatened  or 
otherwise,"  and  substituting  in  their  place  the  words  "on  the 
footing  of  the  said  agreement." 


1862.  COPLEY  V.  SMITHSON. 

^!L!^'  (6  De  G.  &  Sm.  583.) 

y^^^^  An  infant  defendant  was  out  of  the  jurisdiction  until  after  a  decree  in 

*'  '  the  cause,  directing  a  reference  to  the  Master  to  take  accoimts,  which  was 

^         '  proceeding  when  he  came  within  the  jurisdiction.    The  proper  course  is  for 

the  infant,  on  motion,  to  obtain  an  order  appointing  a  guardian ;  and,  by 
a  separate  order,  to  obtain  a  reference  to  the  Master  to  inquire  whether  it 
is  for  the  infant's  benefit  to  adopt  the  proceedings ;  and,  if  so,  then  that 
the  infant  adopt  them,  and  attend  the  future  proceedings. 

This  was  an  administration  suit,  in  which  the  usual  decree  had 
been  obtained,  referring  it  to  the  Master  to  take  the  accounts ;  upon 
which  the  accounts  had  been  in  part  taken.  One  of  the  defendants, 
J.  M.  Copley,  was  an  infant,  out  of  the  jurisdiction.  Process  had 
been  prayed  against  him,  when  he  should  come  within  the  juris- 
diction of  the  Court.    He  had  recently  come  within  the  jurisdiction. 

Mr.  Prendergast  now  moved  on  behalf  of  the  infant,  that  the 
Court  would  appoint  him  a  guardian  on  his  appearance  in  Court 
He  also  asked  that  the  Court  would  direct  that  the  prooeedings 
might  be  adopted  on  behalf  of  the  infant. 
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ThB  YlCB-CHANCBIiliOR  : 

There  mast  be  two  orders.  A  guardian  mast  be  appointed  in 
the  first  instance,  which  I  will  now  do.  Upon  a  separate  motion,  I 
will  make  an  order,  directing  a  reference  to  the  Master,  to  inquire 
v^hether  it  is  for  the  benefit  of  the  infant  that  he  should  adopt  the 
proceedings,  and,  if  yea,  permitting  this  defendant  to  adopt  them, 
and  attend  the  future  proceedings. 
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Copley 
Smithson. 


BOSTOCK  V.  The  NORTH  STAFFORDSHIRE 
RAILWAY  COMPANY  (I). 

(5  De  G.  &  Sm.  584—590;  further  proceedings,  3  Sm.  &  G.  283—293  ;  S.  C.  25 

L.  J.  Ch.  325.) 

A  Bailway  Company  became,  by  conveyance  from  a  Canal  Company,  the 
owner  of  a  canal,  with  lands  acquired  from  several  owners  for  the  forma- 
tion of  a  reservoir,  from  which  to  supply  water  to  the  canal,  the  rights  of 
fifihing  and  sporting  over  the  reservoir,  and  for  no  other  purpose,  being 
reserved  to  the  former  owners.  The  Company  projected  and  held  a  regatta 
with  aquatic  sports  on  the  reservoir,  they  ran  cheap  trains,  and  thereby 
congregated  a  large  concourse  of  persons,  who  trespassed  on  the  park  sur- 
Tonnding  the  mansion-house  of  a  lady  and  adjoining  the  reservoir,  and 
injured  her  right  of  fishing  and  sporting  over  the  greater  part  of  the  reservoir. 
Notwithstanding  the  remonstrances  of  the  lady,  the  Company  announced  a 
aeoond  regatta.  Upon  motion  on  behalf  of  the  lady  in  a  suit  by  her  against 
the  Company,  the  latter  undertaking  not  to  hold  another  regatta  for  a 
limited  period,  the  Court  permitted  the  plaintiff  to  try  her  right  at  law 
against  the  Company.  On  a  trial  at  law,  the  jury,  not  agreeing,  were 
discharged ;  but,  on  a  second  trial,  a  verdict  was  given  for  the  plaintiff, 
with  nominal  damages.  Their  undertaking  having  expired,  the  Company 
announced  another  regatta  on  the  reservoir.  The  plaintiff  again  moved  for  an 
injunction :  Held,  that  the  regatta  was  a  nuisance  to  the  plaintiff's  property, 
and  an  injunction  was  granted  to  restrain  them  from  holding  the  regatta; 
and  the  Court  directed  an  issue  to  try  whether  the  Company  could  use  the 
reservoir  for  any  other  purpose  than  to  supply  their  canal  with  water. 

Whether,  where  land  has  been  obtained  by  Act  of  Parliament  expressly 
for  one  purpose,  it  can  be  used  for  any  other  purposes — Qucere, 

Bt  two  Acts  of  Parliament,  the  6  Geo.  III.  c.  xcvi.,  and  the 
87  Geo.  in.  c.  xxxvi.,  the  Company  of  Proprietors  of  the  Navigation 
from  the  Trent  to  the  Mersey,  were  authorised  to  form  a  canal  and 
branches,  and  to  sapply  the  same  from  springs  in  the  neighbour- 
hood, and  to  make  and  at  all  times  maintain  a  reservoir  in  a  vale 
lying  between  Horton  and  Budyard,  called  Budyard  Yale,  and  to 

(1)  Norton    V.    London   and  North  48  L.  J.  Oh.  258,  40  L.  T.  121 ;  Foster 

Western  By.  Co.  (1878)  9  Oh.  D.  623,  v.  London,  Chatham  and  Dover  By.  Co. 

47  L.  J.  Ch.  859,  39  L.  T.  25;  affd.  13  [1895]  1  a  B.  711,  64  L.  J.  Q.  B  65, 

Ch-  D.  268,  41  L.  T.  429;  MuUiner  v.  71  L.  T.  855. 
Midland  By.  Co.  (1879)  11  Ch.  D.  611, 


1852. 
May  25. 

PARKBB, 

V.-C. 

1866. 
Feb.  19. 

Stuart, 
V.-C. 

[584] 
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BosTooK      cat  a  trench  from  the  reservoir  for  sapplying    water  from  the 
Nobth'staf-  reservoir  to  their  canal  and  branches,  and  to  and  for  no  other  use  or 
FORDSHiRB    purposo  whatsoevcr. 

RAILWAY  CO,  

By  another  Act,  the  1  Will.  IV.  c.  Iv.,  the  powers  of  the  Company 
were  consolidated. 

By  another  Act,  the  9  &  10  Vict.  c.  Ixxxv.,  "  The  North  Stafford- 
shire Railway  (Pottery  Line)  Act,  1848,"  the  North  Stafifordshire 
Railway  Company  was  incorporated,  and  the  canal,  lands,  and 
property  of  the  Navigation  Company  were  vested  in  the  Railway 
Company,  and  all  the  powers  relating  to  the  navigation  and  obliga- 
tions in  respect  of  the  same  were  transferred  to  the  Railway  Com- 
pany. And,  by  a  subsequent  Act  of  the  10  &  11  Vict  c.  viii.,  all 
the  above  property  and  effects,  powers  and  obligations,  became 
vested  in  the  North  Staffordshire  Railway  Company. 

The  Navigation  Company,  in  pursuance  of  the  powers  contained 
in  the  Act  of  S7  Geo.  III.,  took  from  the  proprietors  of  the  land  in 
[  *585  ]  Rudyard  Vale  180  acres,  of  which  they  *took  104  acres  from  the 
ancestors  and  predecessors  in  title  of  Miss  Bostock;  and  they 
formed  thereon  the  reservoir,  called  the  Rudyard  Lake  or  Reservoir. 
Long  prior  to  the  2l8t  of  April,  1861,  and  subsequently.  Miss 
Bostock  was  possessed  of  a  mansion-house,  park,  and  estate 
adjoining  Rudyard  Lake,  and  was  entitled  to  the  exclusive  right  of 
fishing  in  the  104  acres,  part  of  the  lake,  and  of  taking  game  withiD 
the  same  limits ;  whilst  the  North  Staffordshire  Railway  Company 
were  possessed  of  the  land  covered  with  the  water  of  the  lake ;  and 
their  railway  passed  along  on  the  opposite  side  of  the  lake  in  close 
proximity  thereto. 

Although  the  canal,  including  the  reservoir,  was  vested  in  the 
Railway  Company  for  the  limited  purposes  expressed  in  the  several 
Acts  of  Parliament,  the  Company,  for  the  purpose  of  increasing  the 
traffic  on  the  railway,  and  not  for  any  legitimate  use  of  the  Rudyard 
Lake,  had  advertised  in  newspapers  and  handbills  the  celebration 
of  a  "  Grand  Fete  or  Regatta  **  on  Rudyard  Lake,  on  Easter  Monday, 
April  21st,  1861.  The  fete  to  commence  at  one  o'clock,  p.m.,  "  with 
a  grand  salute  from  a  park  of  artillery,  under  the  direction  oi 
Bombardier  King,  of  the  Royal  Artillery,  Manchester."  There  wert 
to  be  aquatic  sports,  to  be  under  the  management  of  the  Manchestel 
and  Salford  Regatta  Club  ;  a  skiff  race  was  also  advertised ;  and  il 
was  announced  that  a  beautiful  iron  steam-boat  would  ply  for  him 
on  the  lake  during  the  day.  The  beauty  of  the  scenery  was  enlarged 
on,  and  numerous  minor  amusements,  including  the  performance  d 
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a  brass  band,  were  advertised  as  intended  for  the  occasion.    Special     Bostock 
cheap  trains  were  announced  to  run  during  the  day  at  very  low  nobthStap- 
fares.    Miss  Bostock's  solicitors  remonstrated,  by  letter  addressed  r^i^^y"!^ 
to  the  secretary  of  the  Company,  who  persisted  in  holding  the  fete 
on  Easter  Monday.     Ten  thousand  persons  attended  the  fete,  the 
salate  was  fired  from  the  park  of  artillery,  and  five  races  were  con- 
tested by  upwards  of  twenty  boats,  and  the  iron  steamer  plied  on 
the  lake. 

The  privacy  and  retirement  of  Miss  Bostock  were  interfered  with  ;       [  586  ] 
she,  her  relations,  and  friends  were  grossly  insulted ;  her  grounds 
were  trespassed  upon,  her  plantations  and  fences  were  damaged, 
some  of  the  company  fished  in  the  lake,  and  her  right  of  fishery 
generally  was  injured. 

Immediately  after  the  regatta.  Miss  Bostock  again  remonstrated 
with  the  Company ;  who,  however,  disregarding  her  complaints, 
bsued  another  advertisement  for  a  "  Grand  Begatta  "  on  the  lake, 
on  Whit  Monday,  announcing  that  special  cheap  trains  would 
run  on  the  occasion.  On  the  6th  of  June,  1851,  Miss  Bostock 
instituted  the  present  suit  against  the  North  Staffordshire  Railway 
Company.  The  plaintiff's  bill,  after  stating  the  above  circumstances, 
and  charging,  that,  to  continue  to  hold  such  regattas  would  greatly 
injure  the  plaintiff  and  her  property,  and  would  compel  her  to  quit 
her  mansion  and  estate,  prayed  that  the  Railway  Company,  their 
tenants,  officers,  servants,  and  agents,  might  be  restrained,  by  the 
injunction  of  the  Court,  from  holding  the  proposed  regatta  or  any 
regatta  on  the  Budyard  Lake,  on  the  9th  of  June,  1851 ;  and  from 
in  any  manner  using  or  employing  the  lake  or  reservoir  on  that  day 
for  the  purposes  of  the  regatta,  or  for  any  aquatic  or  other  sports ; 
and  from  using  or  employing  any  steam  boats,  or  any  boats  or 
vessels,  on  or  upon  the  lake,  for  the  purposes  of  the  regatta,  or  for 
carrying  any  persons  for  hire  in  any  boats  or  vessels  on  the  lake  ; 
and  that  the  North  Staffordshire  Railway  Company,  their  tenants, 
officers,  servants,  and  agents,  might  also  be  restrained  by  the 
injunction  of  the  Court  from  at  any  time  thereafter  holding  any 
regatta  or  other  aquatic  sports  on  the  lake,  and  from  using  or 
employing  any  steam  boats,  or  other  boats  or  vessels,  on  the  lake, 
for  the  purposes  of  any  regatta  or  other  sports,  or  for  the  carrying 
of  any  persons  for  hire ;  and  from  fishing  or  sporting,  or  permitting 
any  persons  to  fish  or  sport,  in  or  over  the  lake ;  and  from  doing  or 
permitting  any  acts  which  might  damage  or  injure,  or  tend  to 
<laniage  *or  injure  the  rights  of  fishing  and  sporting  in  and  over  the       [  *587  ] 

R.R. — ^VOL.  xc.  11 
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BosTooK      lake,  and  from  using  the  lake  for  any  other  purpose  whatsoever, 

NoBTH  Staf-  except  for  the  supply  of  water  to  the  canals  and  branches  formerly 

Railway^  vested  in  the  Company  of  Proprietors  of  the  Navigation  from  tk 

Trent  to  the  Mersey,  and  then  vested  in  the  North  Staffordshire 

Railway  Company,  under  the  provisions  of  the  Act  of  the  said 

''  North  Staffordshire  Railway  (Pottery  Line)  Act,  1846." 

The  plaintiff  moved  on  the  3rd  of  July,  1851,  for  an  injunction 
against  the  defendants,  in  the  terms  of  the  prayer  of  the  bill.  The 
motion  was  discussed  at  great  length ;  and  upon  the  defendants 
undertaking  not  to  do  or  permit  any  of  the  acts  complained  of,  and 
in  particular  not  to  permit  any  boats  to  be  let  to  hire  until  after  this 
motion  should  be  disposed  of,  the  plaintiff  was  to  be  at  liberty  to 
bring  such  action  as  she  might  be  advised  in  respect  of  the  acts 
complained  of  in  the  bill ;  and  the  defendants  were  directed  to 
admit,  at  the  trial  of  such  action,  that  the  regattas  had  taken  pla<^ 
and  that  the  steam  boat  and  pleasure  boats  had  plied,  and  had  been 
let  for  hire  on  the  lake,  under  the  authority  of  the  defendants,  and 
execution  was  stayed.    On  these  terms,  the  motion  stood  over. 

An  action  on  the  case  for  a  nuisance  was  brought  by  the  plaintiff 
under  these  directions,  in  which  the  plaintiff  complained  of  the 
regatta  as  a  nuisance  to  her  mansion-house  and  premises,  and  as  a 
disturbance  of  her  right  of  fishing  on  the  lake.  The  action  was 
tried  at  the  Chester  Assizes  on  the  5th  of  August,  1851,  but  the  jury 
could  not  agree  on  the  verdict. 

In  December,  1851,  the  motion  of  the  plaintiff  for  an  injunction, 
in  the  terms  of  the  prayer  of  the  bill,  was  again  made ;  when  the 
Court  continued  the  order  of  the  8rd  of  July,  1851,  and  directed 
the  undertaking  of  the  defendants  to  be  continued  until  after  the 
then  next  Assizes. 
[  ♦688  ]  A  new  trial  was  had  at  Westminster  in  February,  1852,  *before 

Lord  Campbell,  Ch.  J.,  when  a  verdict  was  returned  for  the  plaintiff 
with  nominal  damages.  In  the  spring  of  the  year  1852,  the  defen- 
dants issued  handbills  and  advertisements,"announcing  another  and 
similar  regatta  to  be  held  on  Rudyard  Lake,  on  Whit  Monday. 

Under  these  circumstances,  the  plaintiff  now  moved  for  an 
injunction  in  the  terms  of  the  prayer  of  the  bill. 

Mr.  Russell  and  Mr.  Younge  in  support  of  the  motion : 

The  verdict  at  law  has  established  the  fact,  that  the  regatta  is  a 
nuisance  to  the  plaintiff ;  and  it  is  clear  upon  the  evidence  upon 
this  motion,  that  the  defendants  intend  to  repeat  the  nuisance. 
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This  is  such  an  annoyance  as  the  Court  will  prevent  by  injunction.      Bostock 
Althoagh  the  damages  upon  the  trial  of  the  action  were  nominal  north  Staf- 
only,  the  action  tried  and  the  verdict  established  the  right  of  the  railway  Co 
plaintiff;  and  further  damages  were  not  sought,   and   were  not 
necessary  to  entitle  the  plaintiff  to  an  injunction.     They  cited  The 
Rochdale  Canal  Company  v.  King  (i),  Soltati  v.  De  Held  (2). 

ilr.  McJins,  Mr.  Grove,  and  Mr.  BoviU,  for  the  defendants  : 
*    *    The  plaintiff's  legal  title  against  the  defendants  is  not  clear,       [  C89  ] 
and  no  serious  damage  has  been  proved.     *    *    * 

The  YicE-GHANCBiiLOB : 

The  plaintiff  is  entitled  to  an  injunction.  I  consider  that  it  has 
been  established  by  the  verdict  in  the  action  at  law,  that  the 
regatta  is  a  nuisance  to  the  plaintiff  as  the  owner  of  the  house  and 
grounds. 

In  summing  up  the  case  to  the  jury  upon  the  second  trial.  Lord 
Campbbll  expressed  a  very  decided  opinion,  that  such  an  injury  as 
that  of  which  the  plaintiff  complains,  is  a  nuisance. 

On  the  whole,  it  appears  to  me  that  the  regatta  is  such  a  nuisance 
and  injury  to  the  plaintiff's  property,  as  she  is  entitled  to  be  pro- 
tected from  by  injunction.  But  the  notice  of  motion  goes  beyond 
this ;  it  asks,  that  the  defendants  may  be  restrained  from  using  the 
lake  for  any  other  purpose  than  as  a  reservoir  for  supplying  their 
canaL    I  will  hear  the  plaintiff 's  counsel  on  that  point. 

Mr.  Rustell  : 

The  plaintiff  has  the  right  of  fishing  in  the  lake.  Now,  the 
letting  out  of  boats  to  be  used  on  the  lake  for  hire  interferes  with 
that  right  The  Acts  under  which  the  defendants  have  any  title, 
limit  their  rights  in  *the  lake  to  using  it  as  a  reservoir  for  supplying  [  •590  ] 
their  canal  with  water,  and  ''  to  and  for  no  further  or  other  use  or 
parpose  whatsoever." 

The  Yicb-Chancellob  inquired,  whether,  where  land  had  been 
obtained  under  the  authority  of  an  Act  of  Parliament  expressly  for 
one  parpose,  it  had  been  decided  whether  it  could  be  used  for 
another  purpose,  or,  generally,  for  all  purposes. 

Mr.  RmuU  and  Mr.  Malins,  in  reply,  said,  they  believed  not. 

(1)  S9  R  K  211  (2  Sim.  N.  S.  78).  (2)  89  B.  R  245  (2  Sim.  N.  S.  133). 
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Mr.  Russell  continued  his  reply. 

His  Honour  said,  he  would  grant  an  injunction  to  restrain  the 
threatened  regatta,  and  the  use  of  steam  or  other  vessels  or  boats 
for  the  purpose  of  any  regatta  or  other  public  amusement  on  the 
lake  or  reservoir ;  and  he  directed  a  case  for  the  opinion  of  the 
Court  of  Queen's  Bench  on  two  questions  :  first,  whether  the  defen- 
dants could  lawfully  let  out  boats  for  hire  on  the  lake  or  reservoir ; 
secondly,  whether  the  Company  could  lawfully  use  the  lake  or 
reservoir  for  any  other  purpose  than  for  supplying  their  canal 
with  water. 

As  to  the  costs  at  law,  his  Honour  gave  the  plaintiff  liberty  to 
issue  execution  on  the  judgment  at  law,  to  recover  them. 

[The  injunction  was  eventually  made  perpetual,  as  reported  in 
8  Sm.  &  G.  288,  where  the  judgment  of  Stuart,  V.-C,  is  stated 
as  follows :] 

The  Yice-Chancellob: 

The  majority  of  the  Judges  of  the  Court  of  Queen's  Bench  hare 
certified  their  opinion  that,  according  to  the  true  construction  of 
the  several  Acts  of  Parliament,  this  Railway  Company  cannot 
lawfully  let  out  pleasure-boats  for  hire  on  the  Budyard  Beservoir, 
and  cannot  lawfully  use  the  reservoir  for  any  other  purpose  than 
for  supplying  water  to  the  canal  and  branches. 

The  arguments  addressed  to  this  Court  against  the  adoption  of 
this  certificate  have  been  chiefly  based  on  the  proi)osition,  that  the 
defendants  are  the  owners  in  fee  simple  of  the  reservoir,  with  all 
the  rights  incident  to  an  absolute  ownership  in  fee,  subject  only  to 
a  superadded  duty  to  use  it  for  the  specified  purpose,  and  not  to 
use  it  so  as  to  defeat  that  purpose.  The  defendants  say,  that 
though  the  land  was  acquired  for  the  specified  purpose,  and  for  no 
other,  yet  the  fee  simple  given  and  acquired  for  that  purpose  is  to 
be  enjoyed  with  all  the  rights  incident  to  the  fee. 

They  say  that  the  specified  purpose  has  hitherto  been  fulfilled, 
and  will  continue  to  be  fulfilled.  Subject  to  the  duty  of  continuing 
to  fulfil  it,  they  insist  upon  a  right  to  use  this  property  as  owners 
of  the  fee  so  as  to  let  out  pleasure-boats  for  hire,  or  for  any  other 
purpose  not  restrained  by  the  law  of  nuisance. 

But  this  view  of  the  question  excludes  the  important  fact,  that 
the  fee  simple  interest  vested  in  the  defendants  was  acquired  under 
compulsory  powers  conferred  by  the  Legislature. 
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The  rights  incident  to  a  fee  simple,  which  Parliament  compels      Bostock 
a  landowner  to  give  for  a  particular  purpose,  are  qualified  by  its  north'staf- 
having  been  compnlsorily  taken  to  eflFect  that  purpose.    Acts  of  r^lway  co 
Parliament  of  this  kind,  by  which  landowners  are  compelled  to 
part  with  portions  of  their  estate  in  order  to  effect  certain  purposes 
considered  to  be  beneficial  to  the  public,  are  contracts  made  by  the 
Legislature  on  behalf  of  all  persons  interested  under  them.     The 
purposes  for  which  the  land  is  taken  are  of  the  essence  of  the 
contract. 

The  subscribers  on  the  one  part,  and  the  landowner  on  the  other 
part,  are  the  persons  whose  interests  are  to  be  regarded.  The 
subscribers,  whose  money  is  given  to  compensate  the  landowner, 
have  a  right  to  confine  the  exercise  of  the  ownership  to  the  specified 
purpose.  The  landowner,  also,  has  an  equal  right.  It  might  be  a 
great  surprise  on  the  subscribers  and  on  the  landowner  to  find 
other  purposes  not  contemplated  by  them,  or  by  the  Legislature 
grafted  on  an  ownership  thus  acquired.  It  might  not  only  be  a 
great  surprise,  but  a  great  injury.  Therefore,  when  in  this  Act  of 
Parliament  it  is  said  in  express  words  that  the  fee  simple  and 
inheritance  of  the  property  in  question  is  to  vest  in  the  Company, 
to  and  for  the  use  of  the  navigation,  '*  but  to  or  for  no  other  use  or 
purpose  whatsoever,"  it  is  impossible  not  to  feel  the  force  with 
which  the  Lobd  Chief  Justice  of  the  Queen's  Bench  has  said  that 
these  words  were  inserted  for  the  benefit  of  the  vendors  of  the  land. 

Indeed,  it  is  the  settled  doctrine  of  this  Court  that  the  rights 
of  ownership  in  fee,  conferred  on  public  Companies,  must  be 
restricted  and  qualified  by  the  terms  of  the  legislative  contract. 

In  Mr.  Blakeniore's  case  (1)  Lord  Eldon  said,  "  When  I  look  [  292  ] 
upon  these  Acts  of  Parliament,  I  regard  them  all  in  the  light 
of  contracts  made  by  the  Legislature  on  behalf  of  every  person 
interested  in  anything  to  be  done  under  them;  and  I  have  no 
hesitation  in  asserting,  that  unless  that  principle  is  applied  in 
construing  statutes  of  this  description,  they  become  instruments 
of  greater  oppression  than  anything  in  the  wijole  system  of 
administration  under  our  Constitution ; "  and  he  afterwards  says, 
that  those  who  come  to  Parliament  for  such  Acts  do,  in  effect, 
undertake  that  they  shall  do  and  submit  to  whatever  the  Legisla- 
ture empowers  and  compels  them  to  do,  and  that  they  shall  do 
nothing  else. 

It  has  been  said  that  the  purpose  of  letting  pleasure-boats  for 

(1)  Blakemore  v.  The  Glamorganshire  Canal,  36  K  R.  at  p.  292  (1  My.  &  K  162). 
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hire  is  an  innocent  purpose,  and  ought  not  to  be  objected  to.  Bat 
it  is  enough  that  the  purpose  is  not  contemplated  or  authorised  by 
the  Act  of  Parliament ;  for  if  it  be  objectionable  to  the  landowner, 
if  he  conceives  it  to  be  injurious  to  him  as  interfering  with  hia 
comfort,  or  even  as  distasteful,  he  has  a  right  to  confine  the 
enjoyment  within  the  essential  terms  of  the  contract. 

To  use  again  the  language  of  Lord  Eldon,  the  landowner  may 
object  ''  where  parties,  after  obtaining  from  the  Legislature  leave 
to  do  one  thing,  set  about  doing  another."  The  plaintiff  has 
instituted  this  suit  to  protect  a  legal  right.  That  right  has  been 
affirmed  by  the  court  of  law. 

It,  therefore,  only  remains  for  me  to  express  my  concurrence  in 
that  affirmance,  and  my  sense  of  the  soundness  of  the  doctrine  and 
of  the  reasoning  by  which  the  opinion  of  the  Lobd  Chisf  Justice 
and  the  majority  of  the  Judges  of  the  Court  of  Queen^s  Bench  has 
been  illustrated. 

The  duty  of  this  Court  is  to  protect,  by  its  injunction,  the  legal 
right  established  on  such  high  authority. 

There  must  be  a  perpetual  injunction  restraining  the  defendants— 

Ist.  From  holding  any  regatta  on  their  lake  or  reservoir ; 

2nd.  From  letting  out  boats  for  hire  upon  the  same ; 

And  Srdly,  From  using  it  to  the  injury  of  the  plaintiff,  or  for 
any  purposes  other  than  those  mentioned  in,  and  authorized  by,  the 
Acts  of  Parliament. 


1862. 
Jww  19. 

Pabker, 

v.-c. 

Affirmed. 
June  25. 

Enioht 
Bbucb,  L.J. 

Cranworth, 
L.J. 

[  5  De  G.  & 
Sm.  595  ] 


ENTHOVEN  v.  COBB. 

(5  De  G.  &  Sm.  595—598  ;  S.  C.  19  L.  T.  O.  S.  243 ;  affd.  2  D.  M.  &  G.  632— ^W : 
S.  C.  17  Jur.  81 ;  19  L.  T.  0.  S.  291.) 

Where  two  actions  had  been  brought  by  different  plaintiffs  against  the 
same  defendant  in  respect  of  similar  transactions,  and  the  attorney  of  the 
plaintiffs  in  one  action  had  lent  to  the  attorney  of  the  plaintiffs  in  the  other 
a  case  and  opini<ms,  with  permission  to  copy  them,  and  a  copy  had  been 
accordingly  made  :  Held,  that  the  defendant  at  law  was  not  entitled,  on 
filing  a  bill  of  discovery  against  the  plaintiffs  at  law,  to  whom  the  loan  had 
been  made,  to  have  the  copy  produced,  although  no  express  understanding 
had  been  come  to  when  the  document  was  lent  as  to  its  non-conununication. 

Affirmed  on  appeal  by  Knight  Bruce  and  Lord  Cranworth,  L.JJ..  as 
reported  in  2  D.  M.  &  G.  632 ;  S.  C.  17  Jur.  81,  on  the  ground  that  the  case 
and  opinion  were  entrusted  to  the  defendant  for  a  limited  purpose,  and  that 
the  interests  of  the  persons  to  whom  the  original  document  belonged  mad« 
the  employment  thereof  for  any  other  purpose  by  the  defendant  an  unlawful 
act  and  precluded  the  plaintiff's  claim  to  any  discovery  of  the  contents  thereof. 

This  was  a  motion  for  the  production  of  documents,  admitted  by 
the  answer  to  be  in  the  defendants'  custody. 
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The  bill  was  one  for  discovery  in  aid  of  the  plaintiff's  defence  Us  Enthovkn 
an  action  brought  against  him  by  the  defendants  in  equity  ;  and  it  qJ^^ 
stated,  in  effect,  that  John  Enthoven,  the  plaintiff  in  equity,  had 
lieen  the  owner  of  several  debentures  or  bonds,  granted  under  the 
seal  of  a  corporation,  called  "The  Governor  and  Company  of 
Copper  Miners  in  England,"  for  payment  of  600L  each,  with 
interest,  at  the  rate  of  51.  per  cent,  per  annum  ;  that,  in  the  year 
1845,  Mr.  Cunliffe,  the  banker  of  Mr.  Enthoven,  purchased  from 
him  some  of  these  debentures,  and  afterwards  resold  two  of  them 
to  the  defendants,  Timothy  Rhodes  Cobb  and  Edward  Cobb. 

The  bill  further  stated,  that,  upon  the  pretence  of  the  transac- 
tion being  not  a  purchase  but  a  loan  upon  the  security  *of  the  [  *696  ] 
debentures,  the  defendants  had  brought  an  action  against  Mr. 
Enthoven  in  the  Court  of  Exchequer  for  the  interest  then  due  upon 
the  two  debentures,  and  had  subsequently  commenced  a  second 
action  against  him  for  the  two  principal  sums  of  5001.  The  bill, 
after  charging  the  possession  by  the  defendants  of  books  and 
documents  relating  to  the  subject  of  the  action  at  law  and  the 
snit,  prayed  for  a  discovery  and  an  injunction  against  proceeding 
vith  the  action. 

The  defendants,  by  their  answer,  stated,  that  they  had  agreed 
with  Mr.  Cunliffe  to  advance  1,000Z.  on  two  of  the  debentures,  and 
^,500/.  on  seven  other  of  the  debentures,  on  account  of  two  ladies 
named  Hoyle,  upon  having  Mr.  Enthoven's  security  for  the  money 
advanced.  They  also  stated,  that  the  Misses  Hoyle  had  also  brought 
actions  at  law  against  the  plaintiff  for  recovery  of  the  amounts 
which  they  had  advanced  on  the  seven  debentures,  and  for  the 
interest  due  thereon,  in  which  a  writ  of  error  upon  a  bill  of 
eiceptions  was  pending  before  the  House  of  Lords. 

Among  the  documents  set  out  in  the  schedule  to  the  answer  of 
the  defendants,  was  a  copy  of  a  case  for  the  opinion  of  Mr.  Watson^ 
and  his  opinion  thereon,  and  also  the  opinion  of  Mr.  Peacock  on 
the  same  case. 

With  respect  to  this  case  and  the  opinions,  the  defendants' 
solicitor,  in  opposition  to  the  motion,  made  an  affidavit,  stating 
that  the  case  was  drawn,  submitted,  and  taken  by  the  solicitors  of 
the  Misses  Hoyle  on  their  behalf,  with  reference  to  their  claim 
against  Mr.  Enthoven,  in  respect  of  the  transaction  between  them 
and  the  plaintiff,  alluded  to  in  the  pleadings,  and  were  the  case 
and  opinions  upon  which  the  proceedings  commenced  by  the  Misses 
Hoyle  against  Mr.  Enthoven,  then  under  appeal  in  the  House  of 
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ExTHOYEN  Lords,  were  founded.  That  such  case  was  indorsed  "  Ex  part^ 
Cobb.  Hoyle^  Re  Enthoven;*'  and  that,  in  such  case,  coansel  were 
requested  to  advise  the  Misses  Hoyle.  That  such  case  and 
[  *o97  ]  opinions  were  lent  to  Messrs.  Cobb's  *said  solicitor  by  the  solicitors 
of  the  Misses  Hoyle,  on  account  of  the  great  similarity  and  identity 
(except  in  certain  small  particulars)  of  the  case  of  the  defendants 
against  the  said  plainti£f  with  the  case  of  the  said  Misses  Hoyle 
against  the  said  plaintiff;  and  that  Messrs.  Cobb's  solicitor  took  a  copy 
thereof  expressly  for  the  purposes  of  the  legal  proceedings  brought 
by  the  defendants  against  the  plaintiff  in  respect  of  the  transaction 
to  which  the  present  suit  refers.  That,  to  produce  such  case  and 
opinions  to  the  plaintiff,  would  be  a  direct  breach  of  the  impUed 
understanding  under  which  Messrs.  Cobb's  solicitor  was  permitted 
to  take  such  copies,  viz.  that  they  should  not  be  shown  to  the 
plaintiff  or  his  solicitors,  nor  used  to  the  prejudice  of  the  Misses 
Hoyle. 

Mr.  Wigram  and  Afr.  Rawlinson,  in  support  of  the  motion, 
cited  Desborough  v.  Rawlins  (i),  Greenough  v.  Gaskell  (2),  Whitbread 
V.  Oumey{s),  OoodaU  v.  Little  {4),  Glyn  v.  Caulfeild(b);  and  com- 
pared the  case  to  that  of  a  communication  between  co-defendants, 
to  which,  they  insisted,  protection  had  never  been  extended. 

Mr,  Malins  and  Mr.  Karslake,  for  the  defendants,  were  not 
called  on. 

The  Vicb-Chancbllor  : 

If  I  understand  the  facts  rightly,  they  are  these :  There  were  nine 
bonds  deposited  by  the  plaintiff  with  Mr.  Cunliffe,  seven  of  those 
passed  into  the  hands  of  the  Misses  Hoyle,  and  two  into  the  hands 
of  the  Cobbs,  r«nd  litigation  has  arisen  between  the  plaintiff,  the 
Misses  Hoyle,  and  the  Cobbs,  the  main  question  being,  what  was 
the  nature  of  the  transaction  between  the  plaintiff  and  Cunliffe 
[  •598  ]  in  the  *fir8t  instance.  There  is  an  action  still  pending  between 
the  present  plaintiff  and  the  Misses  Hoyle,  relating  to  some  of  these 
documents,  and  there  is  another  action  now  pending  between  the 
plaintiff  and  the  Cobbs  with  respect  to  others  ;  and  it  appears  that 
the  Misses  Hoyle,  with  a  view  to  their  defence  to  an  action, 
submitted  a  case  with  respect  to  the  seven  bonds,  through  their 

(1)  45  R  R  320  (3  My.  &  Cr.  621).     (4)  89  R.  R.  56  (1  Sim.  N.  S.  155). 

(2)  36  R  K.  258  (1  My.  &  K.  98).      (5)  87  R.  R  140  (3  Mac.  &  G.  463). 

(3)  34  R  R.  294  (Younge,  541). 
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o^m  solicitors,  to  their  counsel,  and  took  opinions  npon  it.  Now,  Enthoven 
beyond  all  doubt,  that  was  a  privileged  communication  as  between  cobb. 
the  plaintiff  and  the  Misses  Hoyle.  The  Misses  Hoyle*s  solicitors 
gave  a  copy  of  that  case  and  opinions  to  the  present  defendants, 
the  Gobbs.  The  case  of  the  Misses  Hoyle  being  a  common  case 
with  the  defendants  against  the  plaintiff,  it  must  be  assumed,  I 
think,  that  that  was  a  confidential  communication,  and  privileged 
as  between  the  plaintiff  and  the  Gobbs. 

Without  deciding  any  other  point,  I  dispose  of  this  case  simply 
on  the  ground  of  the  interest  of  the  Gobbs  in  the  documents.  I 
think  there  is  a  sufficient  objection  in  this,  that  the  Misses  Hoyle 
are  not  before  the  Gourt.  But  I  also  think  that  this  is  really 
in  substance  a  confidential  communication  between  the  present 
defendants  and  their  legal  adviser,  the  Misses  Hoyle  having  lent  it 
to  them  for  the  purpose  of  supporting  the  common  case  against  the 
plaintiff.  I  do  not  think  that  any  of  the  cases  which  have  been 
referred  to  bear  upon  the  point. 

There  will  be  no  order  as  to  costs.  Order  will  be  for  production, 
except  as  to  the  specified  documents. 

[This  decision  was  affirmed  on  appeal,  as  reported  in  2  D.  M.  &  G.         1852. 
632,  where  the  j udgments  of  the  Lords  Justices  are  stated  as  follows:]      •'•jw^S- 

Thb  Lord  Justice  Knight  Bruce  :  ^?l^'J1^; * 

The  document  in  question  is  a  copy  of  a  case  and  of  the  opinion 
of  counsel  upon  it,  taken  on  behalf  of  two  ladies  of  the  name  of 
Hoyle,  who  claimed  to  be  creditors  of  a  person  of  the  name  of 
Enthoven.  These  ladies  sued  him  at  law,  and  obtained,  as  I  under- 
stand, a  verdict  or  judgment  or  both  against  him,  the  effect  of 
which  Ib  suspended  by  a  bill  of  exceptions  now  before  the  House  of 
Lords ;  bo  that  the  possible  effect  of  the  writ  of  error  may  be  a 
r^Rir^  de  novo,  in  which  case  the  matter  in  dispute  would  have  to 
be  tried  again.  It  appears  that  Messrs.  Gobb,  who  are  the  defen- 
dants on  the  present  record,  also  claim  to  be  creditors  of  Mr. 
Enthoven,  the  same  gentleman,  and  are  suing  him  or  intending  to 
sue  him  at  law.  In  aid  of  his  defence  and  for  the  purpose  of 
discovery  this  bill  is  filed ;  but  the  circumstances  under  which  Messrs. 
Cobb  claim  to  be  creditors,  if  not  identical  with  those  under  which 
the  ladies  claim  to  be  creditors,  are  very  similar,  and  connected  with 
them  as  I  understand  ;  so  much  so,  that  the  ladies  have  through 
their  solicitor  taken  the  opinion  of  counsel,  and  communicated  that 
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Enthoyen  case  and  that  opinion  to  the  solicitor  of  Messrs.  Cobb  as  having  a 
Cobb.  common  cause  substantially  with  them  against  Mr.  Enthoven,  their 
common  object  of  pursuit.  Now  the  first  question  is,  for  what  par- 
pose,  with  what  view,  upon  the  materials  before  us,  we  oaght  to 
infer  that  the  case  and  opinion  were  communicated  with  permission 
to  copy  them.  In  my  opinion,  the  just  and  inevitable  inference  is, 
that  the  communication  was  not  made  for  the  purpose  of  allowing 
unlimited  publication  and  use,  but  was  made  in  confidence  for  the 
limited  and  restricted  purpose  of  assisting  them  in  that  claim  which 
[  •636  ]  ^as,  for  every  substantial  purpose,  common  with  *that  of  the  ladies, 
whose  solicitor  lent  it  to  them.  I  infer,  therefore,  from  the  materials 
before  the  Court,  that  it  would  be  an  unjust  and  unlawful  act  on  the 
part  of  the  present  defendants  to  allow  that  case  and  opinion,  or  a 
copy  of  it  which  is  the  same  thing,  to  be  published,  or  even  to  be 
communicated  in  any  manner,  except  for  thej)urpose  of  the  defence. 
I  consider  that  these  ladies  had  and  still  have  a  material  interest 
in  the  document,  the  production  of  which  to  their  own  adversary  is 
sought  by  this  application.  Without  entering  into  other  questions 
which,  with  propriety  and  ability,  have  been  discussed  upon  this 
motion,  it  is  sufficient  for  me  to  be  satisfied  that  the  interest  of  the 
ladies,  their  rights  with  respect  to  these  documents,  and  the  limited 
purposes  for  which  the  documents  were  communicated,  do  of  them- 
selves preclude  all  right  on  the  part  of  the  plaintiff  to  the  production 
of  the  documents  or  discovery  of  their  contents.  We  agree  entirely 
with  the  decision  of  the  Vicb-Chancbllor. 

The  Lord  Justicb  Lord  Cranwobth  : 

The  authorities  which  have  been  cited  are  beside  this  question. 
In  those  cases  the  question  has  been  between  the  plaintiff  and  the 
defendant.  In  this  case  the  defendant  has  no  right  as  between 
himself  and  a  third  person  to  produce  the  documents. 


1852.  HILL  r.  EDMONDS. 

•^^*-  (5  Do  G.  &  Sm.  603—607 ;  S.  C.  16  Jur.  1 133.) 

PARKERf  A  husband  and  wife  assigned  leasehold  premises,  of  which  the  husband 

*'^'  was  possessed  in  her  right,  to  a  mortgagee  for  securing  money  then  lent 

M  1^®  ^'  ^  and  interest,  by  a  deed  containing  a  proviso  for  redemption  by  the  husband 

™'        •'  and  wife,  or  either  of  them,  or  the  representatives  of  either.    The  husband 

subsequently  became  insolvent,  and  the  mortgagee  filed  a  claim  seeking  a 

foreclosure  against  the  assignee  in  insolvency,  and  the  insolvent  and  his 

wife.     The  mairied  woman  proved  that  her  husband  had  been  without 

employment,  and  that  she  and  her  child  were  destitute,  and  claimed  an 
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equity  to  a  settlement  out  of  the  mortgaged  property :  Held,  that  the  married         Hill 
woman  had  no  equity  to  a  settlement;  but  the  proviso  for  redemption  «. 

being  on  repayment  of  the  sum  advanced  by  the  insolvent  and  his  wife,      Edmonds. 
the  power  to  redeem  must  be  given  to  the  married  woman  as  well  as  to  the 
insoWent's  assignee. 

Mb.  Joseph  Bullock  and  Anne  his  wite  were  legally  possessed  in 
right  of  the  wife,  for  the  residue  of  a  term  of  700  years,  of  a  messuage 
and  premises  called  '*  The  New  Inn/'  and  they  were  also  legally 
fieised  in  her  right  *for  an  estate  of  inheritance  in  fee  simple  of      [  •604  ] 
certain  other  buildings  and  premises. 

By  an  indenture,  dated  the  19th  of  January,  1849,  made  between 
Mr.  Joseph  Bullock  and  Anne  his  wife  of  the  one  part,  and  Mr.  Edmund 
Hill  of  the  other  part,  Mr.  and  Mrs.  Bullock  assigned  the  leasehold 
premises,  and  all  their  estate  and  interest  to  Mr.  Edmund  Hill,  his 
executors,  administrators,  and  assigns,  for  all  the  then  residue  of  the 
term  of  700  years  therein,  for  securing  8001.  and  interest,  subject  to 
a  proviso  for  redemption  on  payment  by  Mr.  and  Mrs.  Bullock,  or 
either  of  them,  their  or  either  of  their  heirs,  executors,  or  adminis- 
trators, of  the  principal  money  and  interest  at  a  specified  time. 

By  another  indenture,  dated  the  same  19th  of  January,  1849,  and 
made  between  Mr.  and  Mrs.  Bullock  of  the  one  part,  and  Mr.  Edmund 
Hill  of  the  other  part,  Mr.  and  Mrs.  Bullock  demised  the  freehold 
buildings  and  premises  to  Mr.  Edmund  Hill,  his  executors,  adminis- 
trators, and  assigns,  for  the  term  of  1,000  years  from  that  date,  for 
securing  the  sum  of  1001.  and  interest,  subject  to  a  proviso  for 
redemption  on  payment  by  Mr.  and  Mrs.  Bullock,  his  heirs  executors, 
or  administrators,  of  the  said  principal  money  and  interest  thereon 
at  a  specified  time. 

Although  this  indenture  was  executed  by  Mrs.  Bullock,  it  was 
not  acknowledged  by  her  under  the  provisions  of  the  Act  for 
abolishin  g  Fines  and  Recoveries. 

Mr.  Bullock,  by  memorandum  in  writing,  dated  the  same  19th  of 
January,  1849,  admitted  that  the  title  deeds  of  and  relating  to  the 
freehold  buildings  and  premises  enumerated  in  the  schedule  thereto, 
were  deposited  with  Mr.  Edmund  Hill  as  a  further  security  for  the 
sum  of  300/.  and  interest  secured  by  the  first-mentioned  indenture 
of  assignment. 

Mr.  Edmund  Hill,  by  his  will,  gave  and  devised  unto  Mr.  William 
Clarke  and  John  Hurst  Wane,  and  their  heirs,  "^all  the  real  estate       [  *606  ] 
^hich  was,  at  the  time  of  his  decease,  vested  in  him  as  mortgagee, 
subject  to  the  equity  of  redemption  subsisting  therein,  and  appointed 
the  said  plaintiffs  Sarah  Hill,  William  Clarke,  and  John  Hurst  Wane 
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Hill  the  executors  of  his  will.  Mr.  Hill  died  on  the  16th  of  July,  1849, 
Edmonds.  ^^^  ^^^  executrix  and  executors  duly  proved  his  will.  Mr.  Bullock 
subsequently  created  an  incumbrance  on  all  the  premises  in  favour 
of  Charles  Edmonds,  James  Painter,  and  Thomas  Hall,  by  an 
agreement,  dated  the  28th  of  December,  1849,  by  which  he  secured 
the  payment  of  490L  and  interest  to  them. 

Mr.  Bullock,  in  1850,  took  the  benefit  of  the  Insolvent  Debtors 
Act,  and  his  estate  vested,  under  the  usual  order,  in  Mr.  Sturgis  the 
provisional  assignee.  The  above-named  Mr.  Hall  was  afterwards 
appointed  the  creditors'  assignee  under  the  insolvency.  Mr.  and 
Mrs.  Bullock  had  issue  born  alive,  capable  of  inheriting  the  free- 
.  hold  hereditaments ;  Mr.  Bullock  had  therefore  become  entitled,. in 
the  event  of  his  surviving  Mrs.  Bullock,  to  the  said  freehold  heredita- 
ments, as  tenant  by  the  courtesy.  Under  these  circumstances,  the 
plaintiffs,  Mrs.  Hill  and  Messrs.  Clarke  and  Wane,  the  personal 
representatives  of  Mr.  Hill,  filed  their  claim  against  Messrs. 
Edmonds  and  Painter,  the  subsequent  incumbrancers ;  Mr.  Hal], 
in  his  double  character  of  one  of  the  three  subsequent  incumbrancers 
and  of  creditors'  assignee  in  Bullock's  insolvency ;  Mr.  Sturgis,  the 
provisional  assignee ;  and  Mr.  and  Mrs.  Bullock. 

The  claim,  after  stating  the  above  facts  and  that  Mrs.  Bullock 
claimed  an  interest  in  the  hereditaments,  asked  in  the  usual  form, 
that  the  plaintiffs  might  be  paid  the  sums  of  8002.  and  lOOL,  with 
interest,  and  the  costs  of  the  suit.  And,  in  default  thereof,  the 
foreclosure  of  the  equity  of  redemption  of  the  mortgaged  premises 
was  asked. 

Upon  the  hearing  of  the  claim,  it  appeared  that  the  sums  raised 
[  *606  ]  by  the  mortgages  had  been  received  by  the  ^insolvent  Bullock,  and 
spent  by  him.  It  also  appeared,  that,  since  April,  1851,  he  had 
been  without  employment ;  and  that  from  that  time  he  had  not 
supported  his  wife  and  the  only  child  of  the  marriage ;  and  that 
they  were  wholly  dependent  on  the  kindness  of  friends.  It  also 
appeared,  that  there  had  been  no  settlement  or  agreement  for  a 
settlement  before  or  since  the  marriage. 

Mr.  Malins  and  Mr.  Hialop  Clarke,  for  the  plaintiffs. 

Mr.  James  Russell  and  Mr.  Sidney  Smith,  for  the  defendants 
Bullock  and  his  wife  : 

Mrs.  Bullock  claims  to  be  entitled  to  a  settlement  upon  her  out 
of  the  leasehold  estate :    Sturgis  v.  Champneys  (i)  and  Hanson  v. 
(1)  48  R.  R.  2^3  (5  My.  &  Cr.  97). 
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Keating  (i).  Wherever  a  plaintiff  seeks  the  aid  of  a  court  of  equity  Hill 
against  a  married  woman,  she  thereby  becomes  entitled  to  have  a  bdmonds. 
settlement  out  of  the  property,  upon  the  broad  principle,  that  those 
who  seek  equity  must  do  equity.  She  is  entitled  to  this  equity, 
whetlier  the  nature  of  the  property,  the  subject  of  the  suit,  be  legal 
or  equitable.  The  plaintiffs,  having  made  Mrs.  Bullock  a  defendant, 
have  subjected  themselves  to  the  rule.  (They  cited  Wortham  v. 
Pemberton  (2).) 

Thb  Vicb-Ghancbllob  : 

The  plaintiffs,  having  the  legal  estate  under  the  assignment  by 
way  of  mortgage  to  them,  are  entitled  to  come  here  to  give  each  of 
those  parties  who  have  a  right  to  redeem  an  opportunity  of  doing 
so,  or,  in  their  default,  to  foreclose  them.  In  the  cases  cited,  the 
plaintiff  came  to  assert  an  equitable  title  against  the  wife,  and  the 
CoiJBT  put  him  upon  terms  to  make  some  settlement  upon  her. 
Here  the  plaintiffs  come,  having  the  legal  title,  which  ^passed  to  [  ^^^^  ] 
them  by  the  assignment.  Now,  it  would  be  a  very  anomalous  thing 
that  the  husband  could  assign  the  legal  title  in  these  leasehold 
premises  by  way  of  sale,  so  as  to  destroy  the  wife's  equity,  and  yet, 
that  such  equity  should  not  be  affected  by  the  mortgage  made  by 
him  of  the  legal  estate.  In  a  suit  by  the  mortgagee  against  the 
husband  and  his  wife,  this  Court  will  not  give  the  wife  any  equity 
for  a  settlement  in  such  a  case  as  the  present. 

The  decree  will  require  great  care.  There  must  be  a  separate 
account  of  what  is  due  in  respect  of  the  800Z.  and  lOOZ.,  with 
interest ;  and  then,  taking  the  freeholds  first,  there  must  be  the 
common  decree,  that,  upon  payment  by  Sturgis  of  what  is  due  in 
respect  of  the  80M.  and  1002.  and  interest,  the  plaintiffs  shall  reconvey 
to  Mr.  Sturgis ;  with  power  to  the  subsequent  mortgagees  to  redeem 
Sturgis;  and  the  common  foreclosure  decree  against  them  in  default. 

Mrs.  Bullock  has  an  interest  in  the  equity  of  redemption  of  the 
leasehold  premises,  because  the  mortgage  reserves  it  to  her  and  her 
husband.  There  must  be  the  common  decree  of  foreclosure  as 
regards  the  leasehold  premises  as  to  800Z.  and  interest  only,  being 
all  that  is  secured  upon  them.  The  right  to  redeem  must  be  given 
to  the  subsequent  mortgagees,  Mr.  Sturgis,  and  Mrs.  Bullock,  or  any 
of  them;  and,  in  default,  there  must  be  a  foreclosure  against  all  of 
them. 

U)  67  B.  B.  1  (4  Hare,  1).  (2)  75  B.  B.  234  (1  De  G.  &  Sm. 

e44). 
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[B.B. 


Hill 

r, 

Edmonda. 


II  it  had  not  been  for  the  leaseholds,  Mrs.  Bullock  ought  not  to 
have  been  made  a  party  to  the  claim ;  but  she,  having  a  right  to 
redeem  the  leaseholds,  is  necessarily  brought  before  the  Court  on  a 
cUim  to  foreclose. 


1851 
PABK£B, 

v.-c. 

[619] 


DRAKE  V.  WHITMOEE. 

(5  De  G.  &  Sm.  619  ;  S.  C.  19  L.  T.  0.  S.  243.) 

A  testator  directed  monies  required  for  the  purposes  of  his  will  to  be 
raised  by  mortgage  of  part  of  his  real  estate ;  the  Master  found  that  tiie 
money  could  be  more  advantageously  raised  by  a  sale  of  part  of  the  estate ; 
but  the  Court  declined  to  direct  a  sale. 

The  testator  in  the  cause  had  by  his  will  directed  that  the  monies 
necessary  to  be  raised  to  provide  for  the  purposes  of  his  will,  shoald 
be  raised  by  a  mortgage  of  a  part  of  his  real  estate. 

The  Master,  by  his  report,  found  that  the  money  could  be  more 
advantageously  raised  by  a  sale  of  part  of  the  testator's  estate  than 
by  a  mortgage. 

Mr.   Q\M%e  and  Mr.  Faber  asked  that  the  Master's  report 
might  be  confirmed. 

The  Yigb-Ghancellor  thought  that  the  testator's  directions  should 
be  complied  with  in  the  mode  he  had  pointed  out ;  and  he  declined 
to  confirm  the  Master's  report. 


1852. 
June  26. 

Parkeb, 
V.-C. 

L  621  ] 


In  re  The  SOUTHAMPTON  and  DORCHESTER 

RAILWAY  COMPANY  (1). 

Ex  PARTE  KING'S  COLLEGE,  CAMBRIDGE. 

(5  De  Or,  &  Sm.  621.) 

Lands  being  taken  from  a  corporation  by  a  Railway  Company,  the 
Company  paid  the  price  into  Court.  The  corporation  asked  that  the 
amount,  with  other  monies  to  be  supplied  by  them,  might  be  laid  out  in 
a  specified  purchase :  Held,  that  the  order  should  direct  the  payment  of 
costs  according  to  the  Lands  Clauses  Consolidation  Act ;  and  that  it  should 
provide  that  the  corporation  should  pay  all  extra  costs  by  reason  of  the 
extra  amount  to  be  invested. 

The  above  Company  having  taken  lands  of  King's  College, 
Cambridge,  paid  the  purchase  money,  which  amounted  to  2902., 
into  Court,  under  the  Lands  Clauses  Consolidation  Act. 

This  was  the  petition  of  the  College,  asking  that  this  sum  of 

(1)  In  re  Clark  [1906]  1  Ch.  615,  75  L.  J.  Ch.  325,  95  L.T.  U3. 
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290/.,  together  with  a  further  sura  which  the  College  proposed  to        in  re 
supply,  might  be  invested  in  the  purchase  of  lands  at  the  price  of    southamp- 

1,80(M.  TON  AND 

Dorchester 

T^  ATT  VV  A  ^ 

Mr.  Glasse  in  support  of  the  petition.  Company, 

Mr.  (hborme  for  the  Company. 
Theonly  question  wasas  to  the  costs  under  the  above  circumstances. 

The  YiCE-CHANCBLiiOR : 

The  proper  order  to  make  is,  that  the  Company  should  pay  all 
the  costs  according  to  the  Act ;  but  that  the  College  should  pay  all 
such  extra  costs  as  may  be  incurred  in  consequence  of  the  sum  now 
being  laid  out  exceeding  the  290/.  which  the  Company  has  paid 
into  Court. 


LYON  V.  BAKEK.  I852. 

(5  De  G.  &  Sol  622—623.)  JuneSO, 

A  Bolicitor  trustee,  defendant  in  a  suit  for  the  administration  of  the  trust,       Pabkeb, 
whoae  defence  is  conducted  by  his  partner,  is  only  allowed  his  costs  out  of  * 

pocket  [622] 

This  was  a  suit  for  the  administration  of  the  estate  of  a  testator, 
instituted  by  one  of  the  trustees  of  the  will  against  his  co-trustee 
Mr.  Baker,  and  the  persons  beneficially  interested  under  the  will, 
several  of  whom  were  infants. 

The  cause  now  came  on  upon  further  directions. 

By  the  decree,  on  the  hearing,  the  costs  of  all  parties  had  been 
directed  to  be  taxed,  and  paid  as  between  solicitor  and  client. 

On  taxing*  the  costs  of  the  defendant  Mr.  Baker,  it  appeared  that 
he  was  a  solicitor,  and  that  his  defence  had  been  conducted  by  his 
partner ;  and  the  taxing  Master  refused  to  allow  Mr.  Baker's  costs 
beyond  those  out  of  pocket. 

3/r.  Wigram  and  Mr.  Smale  now  asked  the  Court  to  allow  Mr. 
Baker  his  costs.  In  Cradock  v.  Piper  (1),  it  was  held,  that,  when  a 
trustee,  being  a  solicitor,  acts  in  a  suit  for  himself,  and  his  co-trustees 
appearing  jointly  with  him,  he  should  be  allowed  the  full  costs, 
which  would  be  properly  chargeable  in  such  a  case  by  a  stranger 
to  the  trust,  the  rule  being  guarded  by  providing  that  the  costs  are  not 
to  be  increased  by  the  solicitor  being  one  of  the  parties ;  and  in  Lincoln 
V.  Windwor  (2),  the  yice-Chancellor  Turner,  after  citing  that  case, 
(1)  84  E.  B.  233  (1  Mac  &  G.  664).        (2)  89  £.  B.  371  (9  Hare,  168). 
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[BJL 


Lyon 

V. 

Bakek. 


[  •623  ] 


said,  **  If  a  solicitor,  being  a  trustee,  be  brought  in  and  made  a  party 
to  a  suit  owing  to  his  connection  with  the  trust,  and  the  costs  of  the 
suit  are  not  increased  by  any  conduct  of  his  own,  there  does  not 
appear  to  be  any  reason  why  he  should  not  be  allowed  his  costs. 
The  reason  of  the  general  rule  is  inapplicable  to  the  case  of  a  sait 
under  such  circumstances."  In  this  case  *Mr.  Baker  is  precisely 
in  the  situation  described  as  entitling  him  to  his  costs.  If  the 
Court  should  decline  to  allow  Mr.  Baker  his  costs,  they  asked  for 
an  inquiry  before  the  Master,  whether  Mr.  Baker's  having  employed 
his  partner  in  the  suit  had  not  been  for  the  advantage  of  all  parties 
to  the  suit. 


Mr.  ChancUess  and  Mi\  Hardy,  for  the  plaintiff;  and  3/r. 
Russell  and  Mr.  W.  W.  Cooper,  for  the  other  defendants,  did  not 
object ;  but,  as  infants  were  interested,  left  the  case  to  the  Court 

The  Vicb-Chancbllor  : 

It  is  the  established  rule  (whether  it  be  a  good  one  or  not,  is  not 
now  the  question),  that  a  solicitor  trustee,  acting  for  himself  as 
solicitor  in  the  trust,  can  be  allowed  costs  out  of  pocket  only.  An 
exception  has  been  made  in  the  case  of  two  or  more  trustees,  where 
one  of  them,  being  a  solicitor,  acts  for  himself  and  his  co-trustees 
in  a  suit ;  but  if  ordinary  costs  were  allowed  in  any  case  where  a 
solicitor  acts  in  a  suit  for  himself  alone,  or  what  is  the  same  in 
effect  acts  for  himself  alone  by  his  partner,  it  would  be  to  destroy 
the  rule  altogether.  I  must  decline  to  make  the  reference  asked : 
to  make  it  in  this  case  would  be  a  precedent,  on  which  the  Court 
would  have  to  make  it  in  every  case. 


1852. 
April  1. 
June  24. 

Park  KB, 
v.-c. 

[626] 


Ex  PARTE  The  INCUMBENT  of  BROMPTON(l). 

(5  De  G.  &  Sm.  626—636;  S.  C.  22  L.  J.  Ch.  281.) 

In  a  parish  divided  into  districts  under  the  Church  Building  Acts,  there 
were  certain  charities  distributable  among  the  whole  of  the  parishioners. 
These  charities  were  vested  in  separate  trustees,  but  were  subject  to  the 
administration  of  the  incumbent  and  churchwardens  and  parishioners  of 
the  ancient  parish  in  vestry  assembled :  Held,  upon  an  application  made 
under  the  8  &  i^  Vict  «c.  70,  that  these  charities  were  apportiouable  between 
the  several  district  parishes  and  the  remaining  parts  of  the  whole  parish. 

Held,  also,  that  the  sound  view  of  the  8  &  9  Vict  c.  70,  is,  that  the  Court 

(1)  In    re   The  Campden  ChaHtiee  (1883)  24  Ch.  D.  213,  52  L.  J.  Ch.  7S0, 
48  L.  T.  621. 
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has  a  discretioD,  in  exercising  which  it  should  be  guided  by  the  considera-       Ex  parte 
tion  whether  the  administration  of  the  charity  is  prejudicially  affected  by    The  Incum- 
the  division  of  the  parish  into  distiicts.  brxt  of 

A  testator,  200  years  ago,  gave  certain  funds  to  trustees  for  the  poor  of  ^ounos, 
the  town  of  K.  At  that  time  there  was  no  town  generally  known  by  that 
designation ;  there  was,  however,  a  village  there,  but  without  defined  limits. 
Frum  the  date  of  the  gift  the  trusts  were  treated  as  being  for  the  benefit  of 
the  whole  parish  of  K:  Held,  that,  the  word  **town"  being  of  flexible 
meaning,  the  parish  and  not  the  town  of  £.  was  intended. 

The  parish  of  St.  Mary  Abbotts,  Kensington,  had  been  divided 
into  district  parishes  under  the  provisions  of  the  Church  Building 
Acts,  and  constituted  the  several  district  parishes  of  Brompton, 
St.  John  Netting  Hill,  St.  James  Norland,  and  the  district  chapelry 
of  St.  Barnabas,  the  remaining  portions  of  the  parish  forming  one 
district  attached  to  the  old  parish  church  of  St.  Mary  Abbotts 
Kensington. 

By  an  order  made  on  the  81st  of  March,  1848,  in  this  matter, 
upon  the  petition  of  the  incumbent  and  churchwardens  of  the 
district  parish  of  the  Holy  Trinity  Brompton,  it  was  referred  to  the 
Master  to  inquire  what  charitable  devises,  bequests,  or  gifts  have 
been  made  or  given  to  or  for  the  use  of  St.  Mary  Abbotts  Kensington 
in  the  county  of  Middlesex,  within  the  meaning  of  the  Act  of 
Parliament  made  and  passed  in  the  8th  and  9th  years  of  the  reign 
of  her  present  Majesty ;  and  the  Master  was  ordered  to  inquire  and 
state  how  and  in  what  manner  the  said  charitable  devises,  bequests, 
or  gifts  respectively,  which  he  should  find  to  be  so  made  or  given, 
or  the  produce  thereof  respectively,  ought  to  be  apportioned  between 
the  district  parishes  of  the  Holy  Trinity  Brompton,  the  district 
parish  of  St.  John  Notting  Hill,  the  district  parish  of  St.  James 
Norland,  the  district  chapelry  of  St.  *Barnabas,  and  the  remaining  [  *627 
pjirt  of  the  parish  of  St.  Mary  Abbotts  Kensington,  according  to  the 
provisions  of  the  same  Act  of  Parliament.  And  the  Master  was 
ordered  to  settle  and  approve  of  a  scheme  for  distribution  of  the 
proportions  of  such  charitable  gifts  and  the  produce  thereof  among 
the  district  parishes,  the  chapelry,  and  the  remaining  part  of 
Kensington  parish. 

The  Master,  by  his  separate  report,  dated  the  22nd  of  November, 
1>'51,  found  that  there  were  several  devises,  bequests,  and  gifts. 
Amongst  them  were  certain  charities,  known  as  Lord  and  Lady 
Campden's  charities  and  Cromwell's  gift,  which  were  special 
charities,  managed  by  a  distinct  body  of  trustees,  apart  from  the 
other  mere  parish  charities,  which  latter  were  administered  by  the 
officers  of  the  parish  at  large.     The  Master  found,  as  to  Lord 
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Ex  parte      Gampden's  charity,  that  it  was  erected  by  the  will  of  his  Lordship, 

The  Incum-  *  •'  f 

BENT  OF  dated  the  16th  of  October,  1629,  and  proved  in  the  Prerogative 
Bkompton.  Qq^j-Ij  Qf  Canterbury  in  the  same  year.  The  beqaest  was  as 
follows:  ''And  I  do  also  give  and  bequeath  the  sum  of  200/.  ot 
lawful  money  of  England,  to  be  yearly  employed  for  the  good  and 
benefit  of  the  poor  of  the  town  of  Kensington  for  ever,  in  such 
manner  as  the  Bight  Honourable  Edward,  Lord  Noel,  and  Sir 
William  Blake,  Knight,  and  the  churchwardens  of  the  said  parish 
of  Kensington,  from  time  to  time,  shall  think  fit  to  establish,  for 
ever." 

By  a  feoffment,  dated  the  20th  of  October,  1635,  two  fields,  called 
Shearcrofts,  were  conveyed  to  Lord  Noel  and  other  feoffees,  in  trust 
for  the  use,  good,  and  benefit  of  the  poor  of  the  parish  of  Kensington, 
according  to  the  meaning  of  the  will  of  Lord  Campden,  with  a 
power  to  the  feoffees,  when  they  should  be  reduced  to  eight,  to 
appoint  other  feoffees.  To  that  deed  a  plan  was  attached,  u[K>n 
which  was  written  a  memorandum  ''  that  these  two  closes  above 
depicted  were  made  over  to  feoffees  in  trust  to  the  use  of  the  poor 
of  the  parish  of  Kensington." 

Lady  Garapden*s  charity  originated  in  the  gift  by  the  Dowager 
r  •628  ]  Lady  Campden,  the  widow  of  Lord  Campden,  *to  certain  trustees, 
of  2002.,  the  proceeds  to  be  applied  *'  for  and  towards  the  better 
relief  of  the  most  poor  and  needy  people  that  be  of  good  life  and 
conversation,  that  shall  be  inhabiting  within  the  parish  of  Ken- 
sington ;  and  for  putting  forth  one  poor  boy  or  more,  being  of  the 
said  parish,  to  be  apprentice  or  apprentices."  Buttsfield  was,  in 
1644,  purchased  with  this  legacy,  and  conveyed  to  trustees  upon  the 
trusts  of  the  will. 

Cromwell's  gift  was  reputed  to  have  been  a  gift  by  the  Protector 
Oliver  Cromwell.  The  first  deed  relating  thereto  was  dated  in  1651, 
whereby  a  parcel  of  land,  called  the  Gravel  Pits,  Kensington,  was 
conveyed  to  the  trustees  of  Lady  Campden's  charities. 

The  three  charities  shortly  afterwards  became  vested  in  the  same 
feoffees,  and  have  been  down  to  the  present  time  so  conveyed. 

By  a  private  Act,  the  17  Geo.  IH.  c.  Ixiv.,  after  reciting  that  the 
parishioners  of  Kensington  were  desirous  that  the  rents  and  profits 
of  so  much  of  the  charity  estates  as  belonged  to  the  poor  of  the 
parish,  should  be  applied  in  aid  of  the  poor  rates,  for  paying  the 
interest  of  monies  to  be  borrowed  for  erecting  a  workhouse  for  the 
parish  ;  the  annual  rents  of  the  three  charities,  beyond  54Z.  a  year, 
were  appropriated  towards  raising  money  to  build  a  workhouse ; 


TOL.XC.]        1862.    CH.    5  DE  G.  &  SM.  628— 631.  179 

and  after  paying  off  the  money  to  be  raised,  the  rents  of  the  charity      Ex  parte 

T  H  V  T  "KTO  f  7  If 

fands  were  directed  to  revert  to  the  uses  declared  of  the  charity  by      bent  of 
the  then  last  conveyance  thereof.  Buomptom. 

The  feoffees  and  trustees  have  usually  described  themselves  as 
the  trustees  of  the  parish  estates  belonging  to  the  poor  of  the  parish 
of  St.  Mary  Abbotts  Kensington.  The  deeds  and  papers  relating 
to  the  charity  estate  have  been  in  the  uncontrolled  custody  of  the 
feoffees  for  the  last  forty  years  and  upwards ;  but  the  feofifees  have 
been,  from  time  to  time,  appointed  by  the  vestry ;  and  the  dispo- 
sition of  the  funds  of  the  charity  money  has  been  made  in  vestry. 
The  monies  borrowed  under  the  Act  for  building  the  workhouse 
were  paid  off  in  1816 ;  and  after  litigation  *the  workhouse  became  [  *^'^'^  3 
vested  in  the  feoffees,  and  has  ever  since  so  continued. 

The  Master  found  that  there  was  no  municipal,  corporate,  or 
market  town  in  the  parish  of  St.  Mary  Abbotts  Kensington ;  that, 
at  the  date  of  Lord  Campden's  will,  there  was  a  place  called  the 
town  of  Kensington ;  and  that  there  are  Acts  of  Parliament,  viz. 
3  &  4  W.  &  M.  c.  xii.,  8  &  9  Will.  III.  c.  xxxvii.,  and  86  Geo.  III. 
c.  Ixxiv.,  all  of  which  relate  to  the  lighting  and  watching  of  the 
town  of  Kensington ;  that  there  now  is  a  place  which  is  called 
the  town  of  Kensington,  situate  in  the  parishes  of  St.  Mary  Abbotts 
Kensington  and  St.  Margaret's  Westminster ;  also  that  Kensington 
is  mentioned  and  described  as  the  village  of  Kensington  in  certain 
old  and  modern  topographical  works,  which  he  specified. 

And  the  Master  found,  that  the  place  called  the  town  of  Ken- 
sington has  not  any  known  or  defined  metes  or  bounds  to  disiin- 
goiah  it  from  the  other  parts  of  the  parish  of  St.  Mary  Abbotts 
Kensington. 

The  incumbent  and  churchwardens  of  Brompton  presented  the 
above  petition,  praying  a  declaration  that  the  Gampden  Charities 
and  other  gifts  mentioned  in  the  Master's  report  might  be  declared 
to  be  charitable  devises,  bequests,  or  gifts  for  the  use  of  the  parish 
of  St  Mary  Abbotts  Kensington,  within  the  meaning  of  the  8  &  9 
Vict  c.  70 ;  and  for  a  reference  back  to  the  Master  for  an  apportion- 
ment of  the  gifts  according  to  the  provisions  of  the  Act. 

The  petition  now  came  on  for  argument.  ^pf^i  u 

Mr.  Wigram  and  Afr.  Chapman  for  the  petitioners,  the  incum-       [  630  ] 
bent  and  churchwardens  of  Brompton. 

Mr.  Sdwyn  for  the  other  district  parishes  and  the  chapelry  of        [  ^31  ] 
St.  Barnabas. 

12—2 
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Ex  parte  the  Act  of  Parliament;  and  *if  that  be  so,  it  appears  io  me  that 
BENT  OF  ^^^  question,  whether  they  are  in  fact  to  be  apportioned,  is  a 
Bbompton.  question  that  is  not  open  upon  the  order  which  the  Cocbt  has 
made  ;  for  the  Court  directs  that  the  Master,  without  exercising 
any  discretion,  shall  at  once  proceed  to  settle  a  scheme  for  appor- 
tioning all  the  charities  that  he  shall  find  to  be  charities  within  the 
Act.  Now,  there  is  nothing  before  me  to  show  what  view  of  the 
statute  the  Court  took  in  making  the  order,  beyond  the  order  itself. 
There  is  no  report  referred  to  of  any  judgment  that  the  CorRi 
pronounced  in  making  the  order.  I  find,  in  the  case  of  The  Wfst 
Ham  Chanties  (i),  that  the  Yice-Chancbllor  was  of  opinion,  that, 
in  cases  of  this  kind,  the  Court  has  a  discretion  to  be  ezereised  as 
to  whether  the  charities  within  the  Act  are  to  be  apportioned  or 
not.  He  should  make  a  reference  that  the  Master  should  inquire 
''  whether  there  are  any  and  what  charitable  devises,  bequests,  or 
gifts  that  have  been  made  and  given  for  the  use  of  the  poor  of  the 
parish  of  West  Ham ;  and  whether  it  is  fit  and  proper,  haviug 
regard  to  the  state  of  the  parish,  that  such  devises,  beqaests,  or 
gifts  should  be  apportioned  between  the  district  of  St.  John's  and 
the  remaining  part  of  the  parish,  under  the  statute,  and  in  that 
case  to  approve  of  a  scheme  for  such  apportionment." 

Now,  it  does  appear  to  me,  that  this  case  of  The  West  Ham 
Charities  proceeds  on  what  I  may  call  a  sounder  view  of  the  Act 
of  Parliament  than  that  which  is  applied  in  the  present  order,  if 
the  order,  as  I  think  it  d6es,  regards  the  provisions  of  this  statute 
as  imperative,  as  provisions  binding  the  Court  to  apportion  all 
charities  coming  within  the  scope  of  the  Act.  The  language  of 
the  Act  is,  that  it  shall  be  lawful  for  the  Court  to  apportion  between 
the  remaining  part  of  the  parish,  and  the  district  and  separate 
parish,  or  district  parish,  or  district  chapelry,  any  charitable 
[  'cso  ]  *devises,  bequests,  or  gifts,  which  shall  have  been  made  or  given 
to  or  for  the  use  of  any  such  parish,  or  the  produce  thereof ;  and 
in  any  such  case  to  direct  that  the  distribution  of  the  proportions 
of  these  gifts  shall  be  made  and  distributed  by  the  incumbents  or 
spiritual  persons  serving  the  church,  or  by  the  churchwardens  of 
any  such  distinct  and  separate  parish,  and  so  forth,  as  the  Coort 
of  Chancery  may  think  expedient.  Now,  there  is  no  doubt,  that, 
in  construing  statutes,  words  of  permission  are  very  often  con- 
strued as  if  they  were  imperative  or  obligatory  on  the  Court ;  but 
this  is  by  no  means  an  universal  rule.  It  must  depend  on  the 
(1)  79  B.  B.  192  (2  De  G.  &  Sm.  218). 
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subject-matter  and  on  the  context  of  the  Act  of  Parliament.  The 
words  here  are,  '*  it  shall  be  lawful  to  apportion  any  charitable 
devise,  bequest,  or  gift,*'  and  ''  in  any  such  case  to  direct  that  the  dis- 
tribution of  the  proportions  of  such  devises,  bequests,  or  gifts,  or  the 
produce  thereof,  as  shall  be  $o  apportioned,"  shall  be  made,  &c. 
It  does  not  appear  to  me,  that  any  there  should  have  the  force  of 
fvery^  which  would  necessarily  follow,  if  the  provisions  of  the  Act 
are  to  be  imperative  on  the  Court.  And,  again,  it  appears  to  me, 
that  the  subject-matter  almost  forbids  the  construction  which 
renders  it  imperative  on  the  Court  to  make  the  apportionment ; 
because  it  cannot  have  been  the  intention  of  the  Legislature,  that 
every  parish  charity,  which  may  be  an  entire  thing,  for  instance, 
a  charity  for  founding  a  school  or  hospital,  should,  at  all  events, 
be  apportioned  under  the  provisions  of  this  Act  of  Parliament. 

It  appears  to  me  that  the  sound  view  of  the  Act  must  be,  that 
the  Court  should  have  a  discretion,  and,  in  exercising  that 
discretion,  that  the  Court  should  be  guided  by  the  consideration, 
whether  the  administration  of  the  charity  is  or  is  not  affected  by 
the  division  of  the  parish  into  districts,  to  the  prejudice  of  the 
inhabitants  of  the  new  district.  But,  on  the  present  order,  it 
appears  to  me,  that  the  Court  has  reserved  to  itself  no  discretion 
on  that  subject ;  *and,  being  of  opinion  that  these  are  gifts  within 
the  statute,  I  can  only  confirm  the  Master's  report;  and  the 
Master  must  then  proceed  imder  the  remaining  part  of  the  Yicb- 
Chancellob's  order. 


:pRr 

I  INC 


Thk  iNcnv- 

BENT  OF 

Brovpton. 


[  'ese  ] 


In  rk  RICHARDS'   TRUST. 

(5  De  G.  &  Sm.  636—637.) 

Upon  an  application  to  the  Court  to  appoint  a  new  trustee  it  is  generally 
necessary  to  serve  all  the  beneficiaries  who  are  not  applicants,  unless 
Boffident  reason  is  shown  for  dispensing  with  service  on  any  particular 
beneficiary. 

The  Beven  grandchildren  of  the  testator  were  together  as  a  class 
entitled  to  a  trust  fund  given  by  him. 

Six  of  the  seven  grandchildren  were  desirous  that  a  new  trustee 
of  the  fond  should  be  appointed. 

These  six  persons  deeming  themselves  to  be  entitled  under  the 
37lU  section  of  the  Trustee  Act,  1860,  to  apply,  exhibited  before  a 
Master  of  the  Court  a  statement  of  the  facts,  whereon  it  was  sought 
to  obtain  the  order  appointing  the  new  trustee ;  and,  upon  their 


1852. 
Juns  24. 

Pabkkb, 

v.-o. 
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request,  the  Master  certified  the  material  facts  which  he  had  found, 
and  his  opinion,  that  the  six  persons  were  entitled  to  an  order 
appointing  a  new  trustee,  in  a  form  which  he  certified.  This 
proceeding  was  had  under  the  S8th  section  of  the  Act. 

This  was  a  motion  for  an  order  to  the  efifect  set  forth  in  the 
Master's  certificate. 

The  motion  was  made  under  the  37th  and  39th  sections  of 
the  Act. 

Mr,  Harrison,  in  support  of  the  motion,  now  asked  that  an 
order,  in  the  terms  of  the  Master's  certificate,  might  be  made.  In 
answer  to  an  observation  by  the  Court,  he  suggested  that  the  Act 
did  not  require  that  all  persons  interested  in  the  fund  should  apply, 
but  that  the  application  was  to  be  made  by  "any  person  beneficially 
interested." 

The  Vicb-Chancellor  said,  these  applicants  did  not  suflBciently 
represent  the  class  of  persons  for  which  the  fund  was  held.  Prima 
facie  the  application  should  be  by  all  the  persons  interested  in 
the  fund.  Circumstances  might  render  an  application  by  all  the 
persons  impossible  ;  but  no  such  impossibility  had  been  suggested 
in  the  present  case,  and  the  fund  was  not  sufficiently  represented. 
The  certificate  must  therefore  be  referred  back  to  the  Master  for 
his  review. 


1862. 
June  26,  28. 

Parksb, 
V.-C. 

[644] 


In  re  KING'S  MORTGAGE  (I). 

(5  De  G.  &  Sm.  644—648;  S.  0.  21  L.  J.  Ch.  673;  16  Jur.  1153.) 

A  testator,  being  a  mortgagee  of  lands  in  fee,  gave  all  his  monies^ 
"  securities  for  money,"  and  all  his  personal  estate  and  effects,  to  his  wife, 
her  executors,  administrators,  and  assigns  absolutely,  she  paying  thereout 
all  his  debts ;  and  he  appointed  his  wife  executrix.  The  testator's  heir-at- 
law  was  an  infant.  The  mortgagor  sold  the  estate.  The  mortgagor  and 
the  executrix  of  the  mortgagee  petitioned  the  Court,  asking  that  the  mort- 
gaged lands  might  be  legally  yested  in  the  executrix,  to  enable  her  to 
convey  in  the  place  of  the  infant  heir :  Held,  that  the  legal  estate  passed 
to  the  executrix  by  the  will,  and  the  Coubt  declined  to  make  the  order 
asked. 

By  an  indenture,  dated  the  6th  of  June,  1840,  in  consideration 
of  600Z.  lent  by  John  Lin  ley  Sudbury  to  Mrs.  Elizabeth  Ann  King, 
she  granted  and  released  a  messuage  in  Green  Street,  Cambridge, 
unto  and  to  the  use  of  the  said  John  Linley  Sudbury,  his  heirs 


(1)  Copyhold    lands    to    which    a 
trustee  or  mortgagee    has  been  ad* 


mitted  are  still  subject  to  his  testa- 
mentary disposition. — 0.  A.  S. 
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'juad  assigns,  subject  to  a  proviso  for  redemption  on  payment  by         in  re 
the  said  Elizabeth  Ann  King,  her  heirs,  executors,  administrators,    moktoaoe. 
or   assigns,  onto   the   said   John   Linley  Sudbury,  his  executors, 
administrators,  or  assigns,  of  the  sum  of  600Z.  and  interest,  on  a 
day  therein  mentioned. 

John  Linley  Sudbury,  by  his  will,  dated  the  27th  of  April,  1848,  [  6^5  ] 
gave  and  bequeathed  all  his  monies,  securities  for  money,  and 
all  his  goods,  chattels,  personal  estate,  and  effects,  to  Frances 
Sudbury  (i)  absolutely,  she  paying  thereout  all  his  just  debts, 
funeral  and  testamentary  expenses ;  and  he  appointed  his  wife 
Frances  Sudbury  sole  executrix  of  his  will.  The  testator  died 
shortly  after  the  date  of  his  will,  which  was  proved  by  Mrs. 
Sudbury,  his  widow.  The  testator  left  his  son  John  Jackson 
Sudbury,  his  only  son  and  heir-at-law,  an  infant  of  the  age  of  five 
years.     Mrs.  King  contracted  to  sell  the  mortgaged  premises. 

This  was  the  petition  of  Mrs.  King  and  Mrs.  Sudbury,  by  which, 
after  stating  the  above  circumstances,  and  suggesting  that  the 
messuage  and  premises  comprised  in  the  above  mortgage,  of  which 
the  legal  estate  in  fee  had  vested  in  the  deceased  John  Linley 
Sudbury,  had  descended  to  and  had  become  vested  in  the  infant 
John  Jackson  Sudbury  as  the  heir-at-law  of  John  Linley  Sudbury 
the  testator,  it  was  prayed  that  it  might  be  ordered  that  the 
messuage  and  premises  comprised  in  the  said  mortgage  might  be 
and  become  legally  vested  in  the  petitioner  Frances  Sudbury,  for 
the  purpose  of  enabling  her  effectually  to  convey  the  premises  to 
the  intended  purchaser. 

3/r.  F.  W.  Clarke,  in  support  of  the  petition,  cited  Silberschildt 
V.  Schiott  (2),  In  re  Field's  Mortgage  (8),  and  GaUiers  v.  Moss  (4) ; 
and  submitted,  that  the  legal  estate  in  the  mortgaged  property  did 
not  pass  to  Mrs.  Sudbury  by  the  terms  of  this  will. 

The  Vice-chancellor  was  not  satisfied,  upon   the  authorities, 

that  the  mortgaged  estate  did  not  pass  by  the  words  "  securities  for 

money  "  used  in  this  will. 

(1)  The  words  *'her  executors,  ad-  mimBtrators  and  assigns  absolutely.** 

miiiifltrators,  and  assigns  "  appear  to  — O.  A.  S. 

hare  been  accidentally  omitted  in  this  (2)  3  Y.  &  B.  45.    See  judgment, 

short  abstract  of  the  will.    The  words  po9L 

appear  in  the  headnote,  which  cone-  (3)  89  E.  E.  512  (9  Hare,  414). 

spoodsvith  the  judgment;  and  see  the  (4)  9  B.  &  0.  267;   overruled  by 

Law  Journal  report,  21  L.  J.  Ch.  673,  subsequent  decisions.    See  judgment, 

where  the  words  given  are  **  to  hold  to  jpwt, 
Fimocee  Sudbury  her  executors   ad- 
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In  re  It  was  then  arranged  that  the  case  shonld  stand  over,  to  enable 

Kino's 

MoBTOAGE.    counsel  to  search  for  further  authorities. 

[  646  ]  Mr.  F.  W.  Clarke  now  said,  he  had  not  been  able  to  find  any 

authorities  on  the  point  beyond  those  which  he  had  previously 
cited. 

juHs 2S.      The  Vice- Chancellor: 

I  do  not  think  there  is  any  doubt.  I  think  that  the  words 
"  securities  for  money,"  in  Mr.  Sudbury's  will,  passed  the  legal 
estate  in  the  niortgaged  property.  Generally,  such  words  are 
sufficient  to  pass  the  legal  estate.  The  question  is,  whether  there 
is  anything  in  this  will  to  induce  the  Court  to  come  to  a  contrary 
conclusion.  It  has  been  said,  that  the  words  ''securities  for 
money  "  in  this  will  were  placed  among  words  relating  to  personal 
estate ;  but  that  is  the  place  in  the  will  in  which  they  might  be 
expected  to  be  found,  the  mortgage  money  being  in  fact  personal 
estate.  The  object  of  the  will  was  to  enable  the  executrix  to 
receive  the  money,  and  for  that  purpose  to  have  complete  dominion 
over  the  estate.  If  the  Court  were  to  put  the  construction  upon 
this  will  which  the  petition  asks,  it  would  be  to  defeat  the  object 
of  the  will.  It  has  been  suggested,  that  the  words  of  limitation  are 
applicable  only  to  personal  estate,  and  therefore  that  the  legal 
estate  in  the  mortgaged  property  will  not  pass.  This  argument 
proceeds  from  a  confusion  of  the  authorities  in  cases  where  general 
words  are  used,  which  may  or  may  not  mean  personal  estate 
merely,  and  there  the  words  of  limitation  became  very  important. 
The  word  "  property  "  may  be  confined  to  personal  estate  by  words  of 
limitation;  but  in  this  will  the  expression  is  "securities  for  money/' 
words  which  very  aptly  describe  the  legal  estate  in  the  property  in 
mortgage.  The  presumption  that  the  legal  estate  is  included,  is 
not  removed  by  the  addition  of  the  words  ''  executors  and  adminis- 
trators" used  in  this  will.  In  the  case  of  SilberachUdt  y.  Schiott  (i), 
[  ♦647  ]  Sir  WiLLUM  ♦Grant  said,  there  is  no  doubt  that  a  gift  of  the  money 
will  carry  the  mortgagee's  interest  in  the  land  on  which  it  was 
secured.  In  Renvoiae  v.  Cooper {2),  Sir  John  Leach  said:  "I  am 
of  opinion   that  the  mortgaged  fee  will  pass  to  the  wife  by  the 

(1)  3  y.  &  B.  45,  49.    That  case  longer  open  to  question  or  doubt.— 

and  the  following  cases  referred  to  in  0.  A.  S. 

the  above  j  udgment  contributed  to  the  (2)  6  MjbM,  373. 
final  settlement  of  a  point  which  is  no 
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subsequent  gift  of  mortgages  and  other  securities  for  money,  though  in  re 
coupled  with  personal  property.  In  substance,  money  secured  by  moktoaob. 
a  mortgage  in  fee  is  personal  property,  and  a  gift  of  a  mortgage 
security  for  money  is  a  gift  of  all  the  testator's  interest  in  the 
money  and  security,  and  will  therefore  pass  the  fee."  The  case  of 
Galliers  v.  Moss  must  be  considered  to  have  been  overruled  by  the 
subsequent  decisions.  The  question  came  before  the  late  Vice- 
Chancellor  of  England  in  a  case  of  Ex  parte  Barber  (1),  and  he  held 
that  "securities  for  money"  would  pass  the  legal  estate  when  the 
word  ''heirs"  was  also  used.  And  notwithstanding  Galliers  v. 
Moss,  in  Mather  v.  Thomas  (2)  the  Vicb-Changbllor  intimated  an 
opinion  that  under  a  similar  gift  the  legal  estate  would  pass,  and 
sent  a  ease  for  the  opinion  of  a  court  of  law;  and  the  Court  of 
Common  Pleas  came  to  the  same  conclusion  in  that  case  (s).  It  is 
true,  the  word  "heirs"  was  used  in  that  case;  but  the  gift  was  of 
"'messuages  or  dwelling-houses,  buildings,  chattels  real,  ready 
money,  securities  for  money,  debts  to  him  owing,  and  personal 
estate"  to  trustees,  their  heirs,  executors,  administrators,  and 
assigns ;  and,  reddtndo  singula  singulis,  it  is  quite  clear  the  word 
*' heirs"  referred  to  the  specifically  devised  real  estate,  and  not  to 
the  securities  for  money.  At  all  events,  I  think  it  would  be  laying 
too  great  a  stress  upon  that  case  to  say  that  the  word  ''heirs"  made 
that  difference  between  it  and  Galliers  v.  Moss.  In  the  late  case  of 
Dot  V.  Bennett  (4),  the  words  of  the  will  were :  "I  leave  my  wife  to 
receive  all  monies  upon  mortgage;"  the  Court  considered  the 
authorities,  and  came  to  the  conclusion  that  the  wife  took  the  legal 
estate  in  the  ^mortgage  in  fee.  It  would  be  throwing  the  law  on  [  *648  ] 
the  subject  back,  and  departing  from  a  very  convenient  rule  of  con- 
struction, if  it  were  held  in  this  case  that  by  a  gift  of  ''  securities 
ior  money"  the  legal  estate  of  the  mortgage  did  not  pass,  and 
I  must  decline  to  make  the  order  asked. 

(1)  5  Sim.  451.  (3)  See  10  Bing.  44. 

(2)  6  Sim.  115u  (4)  6  Ex.  892. 
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1862  GOUGH  V.   OFFLEY(l). 

'^!^'  (5  De  G.  &  Sm.  653--6o5;  8.  C,  17  Jur.  61-;  19  L.  T.  0..S.  324.) 

^^^*"»  Tlie  trustees  and  executors,  defendants  in  an  administration  suit,  admitted 

by  their  answer  the  possession  of  title-deeds  of  mortgage  securitifie,  in 
t        J  which  they  had  properly  invested  their  testator's  assets,  but  allege!  that 

the  mortgagors  objected  to  the  production  of  the  deeds,  and  would  prefer 
to  pay  off  their  debts,  and  they  objected  to  the  production  of  the  deeds  in 
the  suit  in  the  absence  of  the  mortgagors ;  on  a  motion  for  prodnctaon : 
Held,  that  the  deeds  must  be  produced. 

This  was  a  suit  for  the  administration  of  the  estate  of  a  testator 
named  Offley. 

Two  of  the  defendants,  James  Offley  and  Charles  Higgs,  by  their 
answer  admitted,  that  the  defendant  James  Offley  was  executor  and 
trustee,  and  that  the  defendant  Charles  Higgs  was  another  trustee 
of  the  testator  in  the  cause ;  and  that  the  testator's  estate  consisted 
of  a  large  sum  of  money,  of  which  the  principal  part  was  dae  on 
various  mortgages,  with  respect  to  which  they  stated  as  follows: 
''These  defendants  say,  that  the  whole  of  the  personal  estate  of  the 
said  testator  is  now  vested  in  the  defendant  James  Offley,  as  the 
sole  legal  personal  representative  of  the  said  testator ;  and  that  the 
defendant  James  Offley  has  in  his  possession  the  several  deeds  and 
documents  mentioned  or  referred  to  in  the  third  and  sixth  schedules 
hereto,  and  the  deeds  and  documents,  a  list  of  which  is  set  forth  in 
the  first  part  of  the  seventh  schedule  hereto,  which  they  pray  may 
be  taken  as  part  of  this  their  answer;  and  that  these  defendants 
have  in  their  possession,  on  behalf  of  themselves  and  their  said 
CO- trustees,  the  deeds  and  documents,  a  list  of  which  is  set  forth  in 
the  second  part  of  the  said  seventh  schedule  hereto.  That,  as  to  the 
deeds  mentioned  and  referred  to  in  the  said  third  and  sixth 
schedules,  the  same  are  the  title  deeds  of  the  various  persons  who 
are  entitled  to  the  equity  of  redemption  of  the  properties  comprised 
therein,  and  that  such  parties  are  not  parties  to  this  suit ;  and  these 
defendants  set  forth,  in  the  said  third  and  sixth  schedules  hereto,  a 
statement  of  the  annual  rental  and  estimated  value  of  each  of  the  said 
mortgaged  properties,  and  that  the  said  mortgaged  properties  are 
an  ample  security  for  the  monies  invested  thereon;  and  these 
[  •654  ]  defendants  submit,  that  it  would  be  a  great  injury  ♦to  the  parties 
entitled  to  the  equities  of  redemption  in  the  said  mortgaged  pro- 
perties, if  their  names  were  made  known,  by  means  of  this  suit,  to 
Balph  Dickenson  Gough,  the  husband  of  the  said  plaintiff,  who  is 
an  attorney  and  solicitor  carrying  on  business  at  Willenhall  in  the 

(1)  In  re  Cowin  (18S6)  33  Ch.  D.  179, 66  L.  J.  Ch.  78. 
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township  of  Wolverhampton  aforesaid,  in  the  immediate  neigh-  Qouob 
bourhood  of  the  said  mortgaged  properties ;  and  they  snbmit,  that,  Offlet. 
in  the  absence  of  such  parties,  the  defendant  James  Offley  cannot 
disclose  any  farther  particulars  relating  to  the  said  mortgage  and 
title  deeds,  ^thout  violating  the  confidence  reposed  in  him  as  the 
mortgagee,  or  executor  of  the  mortgagee  thereof ;  and  that  he  ought 
not  to  be  called  on  so  to  do ;  and  that  the  production  of  the  said 
deeds,  mentioned  or  referred  to  in  the  said  third  and  sixth  schedules, 
ought  not  to  be  ordered  in  this  suit,  but  that  the  same  ought  to  be 
protected  from  production." 

These  schedules  set  out  the  date  and  the  parties  to  each  mort- 
gage deed,  with  the  annual  rental  and  estimated  value  of  the 
property,  the  sum  advanced  on  the  security,  and  the  rate  of  interest 
on  each  security,  and  an  admission  of  the  earlier  title  deeds  relating 
to  each  mortgage,  in  the  following  terms:  ''And  also  the  title 
relating  to  the  above-mentioned  mortgaged  properties  respectively, 
delivered  at  the  time  of  the  execution  of  such  mortgage  deeds 
respectively,"  on  repayment  by  them  of  their  respective  mortgage 
debts. 

This  was  a  motion  for  the  usual  order,  for  the  production,  by  the 
defendants  Offley  and  Higgs,  of  the  documents  admitted  in  their 
answer  and  the  schedules  thereto  to  be  in  their  possession. 

By  an  affidavit,  filed  on  the  motion,  it  was  deposed  that  the 
mortgagors  objected  to  have  their  deeds  produced,  and  that  most  of 
them  would  pay  ofif  the  debts  they  owed  on  mortgage  rather  than 
allow  the  production  of  their  deeds  by  the  defendants  in  the  suit ; 
that  such  payment,  by  reason  of  the  low  rate  of  interest,  would 
involve  a  loss  to  the  ^estate,  and  that  the  mortgagors  had  deposited  [  *^^^  ] 
their  deeds  with  the  defendants  upon  an  undertaking  for  their 
redelivery  to  the  mortgagors  on  repayment  of  the  monies  lent 

Mr.  Moling  and  Mr.  Martindale  now  asked  for  the  usual  order. 

Mr.  Bailey  and  Mr.  Batten,  for  the  defendants,  submitted, 
that  as  mortgagees  they  could  not  be  compelled  to  produce  the 
title  deeds  of  the  mortgagors  in  their  absence.  Lambert  v.  Rogers  (i) 
and  Reid  v.  Langlois  (2)  were  cited. 

The  Vicb-Chancellob  : 

The  plaintiffs  have  a  right  to  see  all  the  securities.     As  to  the 

;i;  16  K.  B.  204  (2  Mer.  489).  (2)  84  E.  R.  207  (1  Mac.  &  G.  627). 
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GouoH       mortgagors,  when  they  parted  with  their  title  deeds  to  the  defendants 
Opflkt.      ih^y  sabjected  themselves  to  all  the  inconveniences  conseqaent  upon 
that.    This  case  does  not  come  within  any  of  the  exceptions  to  the 
ordinary  rule.    There  must  be  the  common  order  for  production. 


1852.  MIDDLETON  v.  MIDDLETON. 

'^!!!L^'  (6  De  G.  &  Sm.  656-657  ;  S.  C.  19  L.  T.  O.  S.  32a) 

^'^v  ^p  ^  ^^  heir-at-law  of  a  testator  obtained  posseesion  of  the  will  by  force,  and 

tore  it  up.    The  pieces  were  howeyer  collected  and   put  t<^ther,  sad 
^        -'  proved.    The  will  directed  that  the  real  estate  should  be  sold,  and  it  de- 

posed of  the  proceeds  of  sale,  but  it  contained  no  devise  of  the  real  estate, 
and  a  claim  was  filed  against  the  heir  to  enforce  a  sale.  On  the  heir's 
request,  the  Coubt  directed  an  issue  devUavit  vel  nmiy  when  the  will  was 
established :  Held,  that  the  heir  had  so  misconducted  himself,  that,  alUiough 
his  misconduct  had  not  increased  the  costs  of  the  issue,  he  must  pay  the 
costs  of  it. 

A  TESTATOR  by  his  will  directed  all  his  real  estates  to  be  sold,  and 
the  proceeds  to  be  divided  between  certain  persons ;  but  the  will 
contained  no  devise  of  the  estates. 

This  was  a  claim  by  one  of  the  persons  beneficially  entitled  under 
the  will  against  the  heir-at-law,  for  a  sale  of  the  devised  estates, 
and  the  distribution  of  the  proceeds  between  the  plaintiff  and  such 
of  the  defendants  as  were  beneficially  entitled. 

Affidavits  were  filed  in  support  of  the  claim,  from  which  it 
appeared,  that,  two  days  after  the  funeral  of  the  testator,  his  will 
was  produced  by  two  friends  of  the  family,  to  be  read  over  in  the 
presence  of  the  heir-at-law ;  and  that  he  (the  heir-at-law)  seized  the 
document  and  tore  it  in  pieces,  exclaiming  at  the  time  "  I  have 
removed  that  barrier,"  and  shortly  afterwards  "  I  have  done  it— I 
don't  care  if  I'm  hanged  for  it !  "  It  also  appeared  that  the  pieces 
of  paper  were  collected  and  put  together,  and,  the  writing  being  all 
on  one  side,  the  pieces  were  gummed  upon  another  sheet,  and  the 
will  in  that  state  was  proved.  At  the  hearing  of  the  claim  the 
defendant,  the  heir-at-law,  asked  for  an  issue  devUavit  vel  twn, 
which  the  Court  granted.  Upon  the  trial  of  that  issue  the  will  was 
established. 

The  claim  now  came  on  to  be  heard  on  further  directions. 

Mr.  Russell  and  Mr.  W.  H.  T.  Bagshawe^  for  the  plaintiff; 

and  Mr.  Robson,  for  defendants  in  the  same  interest  with  him: 

In  Bemey  v.  Eyre{\) ,  Lord  Habdwickb  said :  "  But  it  must  be  a  very 

(1)  a  Atk.  388. 
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strong  case  which  will  induce  the  Court  to  give  costs  against  him 
ithe  heir),  as  spoliation  or  secreting  *the  will."  The  tearing  of  the 
will  in  pieces  brings  the  defendant  within  the  spirit,  if  not  within 
the  precise  term  of  the  rule,  and  he  ought  to  pay  the  costs  of  the 
issue,  although  it  was  not  increased  by  the  conduct  complained  of» 
as  a  punishment  for  his  misconduct. 

Mr.  Stuai-t  and  Mr.  Faber,  for  the  defendant,  the  heir-at-law  : 

Referring  to  the  circumstances  of  the  case  cited  for  the  plaintiff, 
tliey  were  quite  as  unfavourable  for  the  heir  as  the  facts  alleged 
against  this  defendant ;  and  yet  all  that  Lord  Hardwioee  did  in  the 
case  before  him  was  to  decline  to  give  the  heir  his  costs.  In  this 
ease  no  actual  spoliation  was  effected,  the  identical  will  torn  is  the 
instrument  which  was  proved,  and  which  is  now  enforced  against 
the  heir.  It  was  at  most  the  act  of  a  man  in  a  passion,  openly 
done,  which  has  produced  no  ill  result. 

The  Vice-Chanckllor  said,  he  considered  the  misconduct  of  the 
heir  in  attempting  to  destroy  the  will  was  such,  that,  although  it 
had  not  increased  the  costs,  he  thought  that  the  costs  of  the  issue 
most  be  paid  by  him ;  and  he  should  so  order. 


MiDDLETON 

r. 
MiDDLETON. 

[♦«67] 


BLANN  V.   BELL. 

(5  De  G.  &  8m.  658—666.) 

[AFFntMBD  on  appeal,  as  reported  in  2  D.  M.  &  G.  775 ;  S.  C. 
22  L.  J.  Ch.  236, 16  Jur.  1108.] 


1852. 

Juns  25, 26, 

28. 

Parker, 
V.-C. 

[  658] 


In  re  THOMPSON'S  TRUST  (I). 
Ex  PARTE  JAMES  OLIVER. 

(5  De  6.  &  Sm.  667—671 ;  S.  0.  22  L.  J.  Ch.  273 ;  17  Jur.  16.) 

In  a  will  by  a  father,  giving  a  life  interest  in  a  fund  to  his  daughter  A., 
vith  words  importing  the  gift  of  a  vested  interest  in  remainder  after  her 
dcctmtn  to  her  child  and  children,  followed  by  these  words,  *'  in  case  the 
oaid  A.  shall  leave  no  child  or  children,  or,  having  such,  all  of  them  shall 
happen  to  die  under  age  without  issue,"  then  a  gift  over  in  that  event : 
Held,  that  it  requires  very  strong  words  to  take  away  the  effect  of  a  prior 

.1)  Jn  re  Cohboid  [1903]  2  Ch.  299,  on  app.  39  Ch.  Div.  426,  59  L.  T.  745  ; 
72  I^  /.  Ch.  588,  88  L.  T.  745,  C.  A. ;  Trehame  v.  Layton  (1875)  L.  B.  10 
lu   re  ffamUt  (1888)  38  Ch.  D.  183,      Q.  B.  459. 


1852. 
July  10. 

Pakkbr, 
V.-C. 

[667] 
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In  re  ^^^^  vested  gift ;  aod,  notwitbstandiDg  the  ordinary  sense  of  "  leaTe,"  thst 

THOMPSON'S  it  was  the  testator's  intention  to  give  the  fund  over  only  in  case  the  previous 

'^*^^^^*  limitations  should  fail ;  and  that  the  fund  vested  absolutely  in  the  only 

child  of  A.,  who  attained  21,  and  died  in  A.'s  lifetime. 

By  his  will,  dated  in  1818,  the  testator,  Mr.  Thompson,  after 
devising  his  real  estate,  gave  his  personal  property  to  Mos^ 
Mitchell  Silvester  and  his  son  Thomas  Thompson,  upon  trast  for 
his  wife  for  her  life,  and  then  after  her  decease  upon  trust  to  pay 
the  income  of  2,000Z.,  part  thereof,  to  his  daughter  Martha  Oliver, 
for  her  separate  use,  with  trusts  over,  in  the  following  words :  ''  And 
from  and  after  the  decease  of  the  said  Martha  Oliver,  upon  trust 
that  they  my  said  trustees,  or  the  survivor  of  them,  shall  and  do 
pay,  apply,  assign,  and  transfer  all  and  singular  the  said  sum  of 
2,000Z.,  and  the  dividends,  interest,  profits,  and  produce  thereof, 
unto  and  amongst  all  and  every  the  child  and  children  of  the  said 
Martha  Oliver,  if  more  than  one,  share  and  share  alike  as  tenants 
in  common,  when  and  as  she  or  tliey  shall  severally  attain  his,  her, 
or  their  respective  age  or  ages  of  twenty-one  years ;  and  in  case  any 
of  the  said  children  shall  happen  to  depart  this  life  before  his,  her, 
or  their  share  or  shares  shall  respectively  become  payable,  leaving 
issue  of  his,  her,  or  their  body  or  bodies  lawfully  begotten,  then  I 
direct  that  the  share  or  shares  of  him,  her,  or  them  so  dying, 
whether  original  or  accruing  by  survivorship,  shall  go  and  be  paid 
unto  and  amongst  such  his,  her,  or  their  respective  issue,  equally, 
share  and  share  alike  as  tenants  in  common,  when  and  as  ihev 
shall  respectively  attain  the  age  of  twenty-one  years ;  but  in  case 
any  of  the  said  children  shall  happen  to  die  before  his,  her,  or  their 
share  or  shares  shall  become  payable,  leaving  no  lawful  issue,  then 
I  direct  that  the  share  or  shares  of  him,  her,  or  them  so  dying,  shall 
[  ♦ees  ]  go  and  *be  paid  to  and  amongst  the  survivors  and  survivor  of  them, 
at  such  time  and  times  as  his,  her,  or  their  original  share  or  shares 
shall  respectively  become  payable,  and  so  as  often  as  any  such  child 
or  children  shall  happen  to  die  before  his,  her,  or  their  share  or 
shares  shall  become  payable,  leaving  no  lawful  issue,  such  share  or 
shares,  whether  original  or  accruing  by  survivorship,  shall  go  and 
be  paid  to  the  survivors  and  survivor  of  the  said  children  at  the  time 
aforesaid  ;  but,  in  case  the  said  Martha  Oliver  shall  leave  no  child 
or  children,  or,  leaving  such,  all  of  them  shall  happen  to  die  under 
age  and  without  issue,  then  I  direct  that  my  said  trustees  or  the 
survivor  of  them,  his  executors  or  administrators,  shall  and  do  pay, 
apply,  assign,  and  transfer  the  interest,  dividends,  profits,  and 
produce  of  the  said  sum  of  2,000/.  and  also  the  said  sum,  in  such 
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manner  as  the  sum  of  2,0002.  hereinafter  next  mentioned  is  directed        In  re 
to  be  applied,  wiih  the  interest,  dividends,  profits,  and  prodace       trust. 
thereof  respectively."    The  trusts  of  the  2,0002.  above  referred  to 
in  the  will  as  next  mentioned  were  similar  trusts  for  the  testator's 
daaghter  Agnes  Shaw,  with  limitations  over,  and  with  an  ultimate 
trust  for  the  testator's  own  next  of  kin. 

The  testator  died  in  1821,  and  his  wife  died  in  1882.  Mrs. 
Martha  Oliver,  the  testator's  daughter,  had  one  child  only,  named 
Martha  Elizabeth  Oliver;  she  attained  twenty-one,  and  died 
umnarried  in  the  lifetime  of  her  mother,  who  died  in  1861.  The 
Burviving  trustee  invested  the  2,000Z.,  of  which  the  income  had  been 
given  to  Mrs.  Oliver  for  her  life,  in  the  purchase  of  2,046Z.  Os.  Sd. 
Three-and-a-quarter  per  cent.  Annuities,  and  transferred  that  sum 
into  Court  under  the  provisions  of  the  Trustee  Belief  Act. 

Mr.  James  Oliver,  the  husband  of  Mrs.  Oliver,  obtained  letters  of 
administration  to  his  deceased  daughter  Martha  Elizabeth  Oliver  in 
April,  1852;  and  by  this  petition,  which  stated  the  above  facts, 
pnyed  that  the  2,0462.  Os.  Sd.  Three-and-a-quarter  per  cent. 
Annuities  might  be  transferred  to  him. 

Mr.  MaUns  and  Mr.  W.  RudaU,  in  support  of  the  petition,  sub-  [  ^^^  ] 
mitted  that  the  will  contained  a  complete  gift  to  such  daughter  of 
Mrs.  Oliver  as  attained  twenty-one ;  which  Martha  Elizabeth  Oliver 
having  done,  the  title  of  the  petitioner  in  her  right  was  perfect,  and 
vas  not  cut  down  by  the  subsequent  limitation,  which,  of  itself, 
might  have  imported  a  failure  of  issue  of  Mrs.  Oliver  living  at  her 
death.  (They  cited  Janes  v.  Jones  (i),  Butterworth  v.  Harvey  (2), 
and  In  re  Williams  (a).) 

Mr.  Craig,  for  some  parties  who  claimed  under  the  limitations 
over  on  the  death  of  the  daughter  without  issue ;  and  Mr.  J.  V. 
l*ri,r  for  another  party  in  the  same  interest,  [distinguished 
J'^net  V.  Jones,  and  cited  Woodcock  v.  The  Duke  of  Dorset  (4) 
aud  Svcijt  v.  Swift  (5)]. 

(His  Honour  referred  to  Maitland  v.  Ghalie  (6),  in  which  the  words 
of  the  gift  over  were  similar  to  those  in  the  present  case.) 

ITiere  were  additional  words  in  that  case,  as  appears  in  the  report,       [  670  ] 
tiiough  the  Coubt,  in  its  judgment,  did  not  particularly  refer  to  them. 

1)  eo  R.  E.  402  (13  Sim.  661).  (4)  3  Br.  0.  C.  669. 

-I  73  R.  R.  303  (9  Beav.  130).  (5)  42  R.  R.  145  (8  Sim.  168). 

;^i  H5  R.  R  105  (12  Bear.  317).  (6)  23  R.  R.  209  (6  Madd.  243). 

R.a,— VOL.  xc.  18 
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Thompson's 

Trust. 


t •671  ] 


1852. 
Juno  30. 
July  2. 

Pabkbb, 
V.-C. 

[676  1 


Thb  Yigb-Ghancbllob  (without  hearing  a  reply) : 

I  think  that  this  case  comes  within  the  authorities  cited  in  support 
of  the  petition.  The  will  gives  a  life  estate,  and  then  clearly  a 
vested  interest  to  the  children  ;  and  if  any  child  dies  under  twenty- 
one  leaving  issue,  to  the  issue  of  that  child.  Thus  far,  every  thinj 
vested ;  and  then  occurs  the  clause,  "in  case  the  said  Martha  Olivtr 
shall  leave  no  child  or  children,  or,  leaving  such,  all  of  them  shall 
happen  to  die  under  age  and  without  issue,"  in  which  case  he  gives 
the  fund  over.  It  is  said,  that,  if  the  word  ''  leave  "  be  understotd 
in  its  ordinary  sense,  the  gift  over  takes  effect ;  for  Martha  Oliver 
had  no  child  who  survived  her.  It  appears  to  me  that  the  testator's 
intention  was  to  give  this  fund  over  only  in  case  the  previous  limi- 
tations should  fail ;  but  I  may  observe,  an  observation  that  Diay 
always  be  made  in  cases  where  there  is  this  kind  of  question,  tbit 
the  testator  never  contemplated  the  event  which  has  happened,  of  a 
child  attaining  twenty-one  years  and  dying  in  the  lifetime  of  the 
tenant  for  life.  He  assumed  that  the  children,  if  any,  would  all 
survive  the  tenant  for  life,  and  then  provided  for  the  event  of  there 
being  infants  at  her  death.  I  think  that  the  construction  is  clear 
according  to  the  authorities.  Maitland  v.  Chalie  appears  to  me  U) 
be  closely  in  point.  There  is  also  a  case  of  Casamajor  v.  Strode  {l\ 
in  which  the  gift  was  to  certain  persons  for  life,  and  on  their 
respective  deaths  to  their  children,  to  be  paid  to  sons  at  twenty-one. 
and  to  daughters  at  twenty-one  or  marriage ;  and  in  case  of  the 
death  of  any  of  the  tenants  for  life,  ''  without  leaving  any  children 
or  child,"  the  share  to  go  over ;  and  there  the  Vice-Chancellob  of 
^England  said,  that  nothing  could  be  more  clear  than  that  that  gave 
a  vested  interest  to  the  children  upon  their  attaining  twenty-one  or 
marriage.  (His  Honour  read  the  judgment  in  that  case  at  length, 
and  proceeded  :)  Marshall  v.  Hill  (2)  is  a  case  to  the  same  effect 

The  order  made  was  according  to  the  prayer  of  the  petition. 


WAITE  V.   COMBES  (8). 

(5  De  G.  &  Sm.  676—680 ;  S.  C.  21  L.  J.  Ch.  814  ;  17  Jur.  loo.) 

A  testator,  after  expressing  his  intention  to  make  a  settlement  of  bi5 
affairs,  appointed  A.  £.  and  C.  D.  his  executors,  to  take  and  receive  aL 
monies  that  might  be  in  his  possession  or  due  to  him  at  the  time  of  k^ 
decease,  and  to  prosecute,  if  necessary,  for  the  recovery  thereof,  to  be  br 

(1)  69  R.  R.  899  (s  Jur.  14).  (3)  In   re  Cadogan  (1883)  2)  Ob.  T- 

(2)  15  E.  R.  367  (2  M.  &  S.  G08).     lo4,  53  L.  J.  Ch.  207,  49  L.  T.  M- 
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them  placed  in  the  Britiali  funds,  or  otherwise  laid  out  upon  such  security        Waits 
as  they  should  deem  sufficient.     On  a  question  whether  a  sum  of  stock  was  v- 

disposed  of  by  the  will :  Held,  that  the  will  operated  as  a  complete  disposi-       (Combes. 
tion  of  all  the  personal  estate,  even  if  the  word  **  monies  "  were  to  receive 
only  the  strict  construction ;  but  that,  on  the  context  of  this  will,  the  word 
««  monies  "  must  be  taken  to  include  stock  in  the  funds. 

Thomas  Staking  made  his  will,  dated  the  19th  of  August,  1844, 
in  the  words  following :  "  I,  Thomas  Staning,  of  Portsea,  being  at 
this  time  of  sound  mind  and  good  understanding,  and  desirous  of 
making  a  settlement  of  my  affairs,  do  accordingly  declare  the  con- 
tents of  this  paper  to  be  those  of  my  last  will,  putting  aside  and 
totally  doing  away  with  any  previous  will  or  wills  made  by  me ;  and 
therefore  appoint  William  Combes,  of  &c.,  and  George  Glode, 
of  4&e.,  my  executors,  to  take  and  receive  all  monies  that  may  be  in 
my  possession  or  due  to  me  at  the  time  of  my  decease,  and  to 
prosecute  for  the  recovery  of  the  same,  if  it  be  found  necessary,  to 
lie  by  them  placed  in  the  British  funds,  or  otherwise  laid  out  upon 
such  security  as  they  shall  deem  sufficient ; "  and  the  testator 
directed  the  interest  to  be  paid  to  his  wife  for  her  life,  and  at  her 
decease,  be  directed  his  executors  to  divide  the  capital  equally 
between  his  two  nieces. 

The  testator  died  on  the  26th  of  May,  1846 ;  and,  at  his  death, 
his  property  consisted  of  the  following  particulars:  Household 
furniture  and  stock  in  trade,  which  realised  about  601. ;  a  cash 
balance  of  15s.  id.  at  his  bankers ;  and  a  sum  of  1,2002.  Consols. 
Tlie  clear  residue,  after  the  testator's  debts  and  funeral  and  testa- 
mentary expenses  had  been  paid,  was  the  sum  of  1,0002.  Consols ; 
iLe  dividends  of  which  were  paid  by  the  executors  to  the  widow  for 
her  life.  Upon  her  death,  which  took  place  in  October,  1851, 
doubts  were  for  the  first  time  entertained,  whether  the  Consols  had 
Uren  disposed  of  by  the  testator's  will ;  and  a  claim  was  filed  by 
tile  plaintiff's  two  nieces,  referred  to  in  the  testator's  will,  for  having 
the  point  decided. 

At  the  date  of  his  will,  the  testator  had  no  property  in  the  funds. 

Mr.  WebsUr^  for  the  plaintiffs,  submitted  that  the  testator  had       [  677  ] 
expressed  a  clear  intention  to  dispose  of  all  his  property ;  and  that, 
on  the  context,  there  was  enough  to  make  the  word  ''  monies " 
iiiclude  the  stock  :    Kendall  v.  Kendall  (i),  Legge  v.  AsgUl  (2),  Glen- 
dauntj  V,  Glendaiing  (8). 

'i;  28  B.  £.  125  (4  Buss.  369).  (3)  73  B.  B.  368  (9  Beay.  324). 

•)  24  £.  B.  51  (1.  &  B.  265,  n.). 

13—2 
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Waits  Mr.  Dretci-y  for  some  of  the  next  of  kin,    [distinguished  the 

Combes,      cases  cited  and  referred  to  Omvianney  v.  Butcher  (i)  and  Hastings  v. 
Hane  (2)] . 

Mr.  H.  Cadman  Jones  for  the  personal  representative  of  the 
widow : 

[  678  ]  *     *     In  every   case  in  which  stock  has  been  held  to  pass 

under  the  word  "  money,"  the  gift  has  been  of  "  money  that 
remained/'  the  will  containing  previous  gifts  not  confined  to 
money:  Legge  v.  Asgill  (3),  Rogers  v.  Thomas  (4),  Dowson  v. 
Gaskoin  (6),     *     *     * 

Mr.  Webster,  in  reply,     *     »     * 

July%.         The   ViCE-CHANCELLOa : 

This  is  a  claim  in  which  a  question  of  construction  arises  upon 
an  exceedingly  informal  will.  It  appears  that  the  testator,  at  the 
time  of  his  death,  had  a  sum  of  1,2002.  Consols  standing  in  his 
name,  a  very  small  sum  of  money  at  his  bankers,  and  some  furni- 
ture and  stock  in  trade  worth  about  80Z. ;  and  that  was  the  whole 
of  his  estate*  The  question  is,  whether  the  Consols  are  or  are  not 
[  *679  ]  disposed  *of.  Upon  reading  this  will,  I  think  that  the  Court  ought 
to  come  to  the  conclusion,  that  it  disposes  of  the  whole  property. 
I  think,  that,  if  it  were  necessary  to  decide  the  point,  it  would  not 
be  unsound  to  hold,  that  the  whole  property  passed  by  the  will, 
though  the  words  used  should  be  held  to  point  only  to  a  specific 
portion  of  it.  The  testator  commences  his  will  thus :  ''  I,  Thomas 
Staning,  being  of  good  understanding,  and  desirous  of  making  a 
settlement  of  my  affairs,  do  accordingly  declare  the  contents  of  this 
paper  to  be  those  of  my  last  will."  This  is  the  language  of  a  man 
who  is  about  to  make  a  complete  disposition  of  the  whole  of  his 
property.  The  will  then  contains  no  words  of  gift  to  the  executors, 
the  testator  apparently  assuming  that  they  would  take  the  whole 
personal  estate  by  virtue  of  their  appointment;  and  he  then 
proceeds:  I  appoint  these  persons  "my  executors,  to  take  and 
receive  all  monies,"  &c.  If  necessary,  I  think  that  the  Court,  even 
if  holding  that  money  here  meant  nothing  but  money  properly  so 
called,  might,  on  the  general  scope  of  the  will,  hold,  that  all  the 
personal  estate  was  disposed  of.  In  addition  to  the  cases  cited, 
I  may  refer  to  Boys  v.  Morgan  (6),  as  an  authority  to  show  how 

(J)  24  E.  R.  42  (T.  &  E.  260).         (4)  44  E.  E.  173  (2  Keen,  8). 

(2)  38  R  E.  79  (6  Sim.  67).  (6)  44  E.  E.  176  (2  Keen.  14). 

(3)  24  E.  E.  51  (T.  &  K.  265,  n.).      (6)  45  E.  E.  337  (3  My,  &  Or.  661). 
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anxious  the  Courts  are  to  lay  hold  of  anything  to  prevent  the 
testator's  intention  to  die  testate  from  being  defeated.  I  think, 
however,  that  the  case  need  not  be  decided  on  that  ground ;  but 
that  the  words  used  are  sufficient  to  pass  the  Consols.  There  is 
DO  doubt  upon  the  authorities  that  the  word  "  monies  '*  may  pass 
Block  in  the  funds,  it  being  a  question  of  construction  upon  the 
whole  will  whether  the  testator  meant  to  use  the  word  in  that  sense 
or  not.  I  cannot  doubt  that  the  words  "  take  and  receive  all 
monies  in  my  possession,  or  due  to  me  at  the  time  of  my  decease," 
looking  at  the  general  scope  of  the  will  and  the  authorities  on  the 
subject,  were  sufficient  ♦to  pass  this  stock.  Then,  it  was  said,  with 
considerable  point,  that  the  direction  to  take  and  receive  all  monies 
in  his  possession,  or  due  to  him  at  the  time  of  his  decease,  cannot 
mean  to  refer  to  stock,  because  the  testator  goes  on  to  direct  the 
executors  to  prosecute  for  the  recovery  of  the  same,  if  it  be  neces- 
sary, to  be  by  them  placed  out  in  the  British  funds,  or  otherwise 
laid  out  upon  such  security  as  they  shall  deem  sufficient.  To 
consider  that  this  direction  destroys  the  generality  of  the  word 
"  monies,"  as  applicable  to  the  stock,  would  be  to  take  advantage 
of  a  slip  of  the  testator  in  wording  his  will,  while  his  meaning  is 
obvious.  If  he  intended  his  executors  to  invest  monies  not  then 
invested,  a  fortiori,  he  must  have  intended  monies  which  he  had 
himself  invested  to  pass  by  the  will,  if  the  words  were  sufficient 
to  carry  them,  as  I  think  they  are.  Upon  the  executors  admitting 
that  the  debts  and  funeral  expenses  of  the  testator  have  been 
paid,  declare  that  the  plaintiffs  are  entitled  to  the  Consols  in 
moieties. 


Waitk 

r. 
Com  BBS. 


[•680] 


SAWREY   V.   RTJMNEY. 

(5  De  G.  &  Sm.  698—701 ;  S.  C.  17  Jur.  83 ;  19  L.  T.  0.  S.  337.) 

By  her  will,  a  testatrix  gave  1,000/.  stock  to  trustees,  upon  trust  to  apply 
the  dividends  for  the  maintenance  of  her  granddaughter  until  she  attained 
twenty -two,  and  then  in  trust  for  her  absolutely ;  but  if  she  died  under 
twenty-two,  then  in  trust  for  the  testatrix's  children  living  at  the  grand- 
daughter's death.  By  a  codicil,  the  testatrix  revoked  the  above  trusts,  and 
in  lieu  thereof  directed  the  trustees  to  apply  the  dividends  for  the  main- 
tenance of  the  granddaughter  until  she  attained  twenty -two,  and  then  in 
trust  for  her  for  life,  for  her  separate  use ;  and,  in  the  event  of  her  dying 
either  above  or  under  twenty-two  leaving  lawful  issue,  in  trust  for  her 
children  equally ;  but  if  she  died  without  leaving  lawful  issue,  then  in 
trust  for  the  testatrix's  children  living  at  the  granddaughter's  death,  and 
the  children  of  any  child  who  had  previously  died.     By  a  subsequent 


1862. 
July  8, 14. 

Parkbr, 
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Bawbrt  codicil,  the  testatrix  dedared  that  she  had  altered  her  views  respecting  h^f 

V.  granddaughter  as  to  the  1,000/.  left  in  the  will,  which  (the  testatrix  dot 

BUMKBT,  thought)  might  prove  a  snare  for  her,  and  the  testatrix  left  oOOi.  for  schoolin? 

and  board :  Held,  that  the  legacy  of  500Z.  was  given  in  addition  to  and  not 
in  substitution  for  that  of  1,000/.  given  by  the  earlier  codicil. 

The  question  in  this  case  was,  whether  a  legacy  of  50M.. 
bequeathed  by  a  third  codicil,  was  given  in  substitution  for  one  of 
1,000L  given  by  a  second  codicil. 

The  testatrix,  Catherine  Rumney,  by  her  will,  dated  in  1847, 
bequeathed,  among  other  things,  as  follows :  ''  I  give  and  bequeath 
unto  the  said  John  Fenwick  and  Jonathan  Thompson  the  sum  of 
1,000Z.  91.  per  cent.  Consolidated  Bank  Annuities,  other  part  of  the 
stock  standing  in  my  name  in  the  said  books  of  the  Governor  &Dd 
Company  of  the  Bank  of  England,  upon  trust  to  pay,  apply,  aod 
dispose  of  the  said  dividends  and  annual  proceeds  thereof  as  and 
when  the  same  shall  become  due  and  payable,  for  and  towards  the 
maintenance  and  education  of  my  granddaughter  Catherine  Lowdon, 
until  she  attains  the  age  of  twenty-two  years ;  and  when  and  bo 
soon  as  my  said  granddaughter  attains  her  said  age  of  twenty-two 
years,  then  in  trust  for  her  my  said  granddaughter  Catherine 
Lowdon,  her  executors,  administrators  and  assigns,  for  ever.  But 
in  case  my  said  granddaughter  Catherine  Lowdon  shall  depart 
this  life  before  she  attains  her  said  age  of  twenty-two  years,  then 
in  trust  for  my  children  living  at  the  time  of  her  death,  and  the 
children  of  such  of  my  children  as  may  then  have  departed  this 
life,  in  equal  shares  and  proportions,  for  ever ;  such  children  of  my 
said  deceased  children,  nevertheless,  taking  only  per  stirpes  and  not 
per  capita,*' 
[  699  ]  There  was  a  first  codicil,  dated  the  7th  of  December,  1849,  which 

did  not  affect  the  above  bequest. 

The  second  codicil  was  dated  the  22nd  of  February,  1850,  and 
was,  so  far  as  material,  as  follows :  "  And  whereas  I  have  by  mj 
said  will  bequeathed  unto  John  Fenwick,  of  the  town  and  conntj 
of  Newcastle-upon-Tyne,  attorney-at-law,  and  Jonathan  Thompson, 
of  Longmarton,  yeoman,  the  sum  of  1,000Z.  8i.  per  cent.  Consoli- 
dated Bank  Annuities,  part  of  the  stock  standing  in  my  name  io 
the  books  of  the  Governor  and  Company  of  the  Bank  of  England, 
upon  trust  to  pay,  apply,  and  dispose  of  the  dividends  and  annual 
proceeds  thereof  as  and  when  the  same  shall  become  due  and 
payable,  for  and  towards  the  maintenance  and  education  of  mj 
granddaughter,  until  she  attains  the  age  of  twenty-two  years;  and 
when  and  so  soon  as  my  said  granddaughter  Catherine  Lovdon 
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ahoold  attain  her  age  of  twenty-two  years,  then  in  trust  for  her  my      sawret 
said    granddaughter  Catherine  Lowdon,   her  executors,  adminis-      humnbt. 
trators,  and  assigns,  for  ever.     But  in  case  my  said  granddaughter 
Catherine  Lowdon  should  depart  this  life  before  she  should  attain 
her  said  age  of  twenty-two  years,  then  in  trust  for  my  children 
living  at  the  time  of  her  death,  and  the  children  of  such  of  my 
children  as  might  then  have  departed  this  life,  in  equal  shares 
and  proportions  for  ever;    such   children  of   my  said  deceased 
chUdren,  nevertheless,  taking  only  per  stirpes  and  not  per  capita  : 
Now,  I  hereby  confirm  the  said  bequest  of  1,000Z.  SI.  per  cent. 
Consolidated  Bank  Annuities,  except  as  to  the  trust  upon  which  the 
fiame  was  so  bequeathed,  and  which.  I  hereby  revoke;   and,  in 
lieu  thereof,  I  will  and  direct  that  the  said  John  Fenwick  and 
Jonathan  Thompson   shall  stand  possessed  of  the  said  sum  of 
1,000/.  so  bequeathed  to  them  as  aforesaid,  upon  the  trusts  follow- 
ing, that  is  to  say,  upon  trust  to  pay,  apply,  and  dispose  of 
the  dividends  and  annual  proceeds  thereof  as  and  when  the  same 
^hall  become  due  and  payable  for  and  towards  the  maintenance 
^and  education  of  my  said  granddaughter  Catherine  Lowdon,  until       [  *700  ] 
she  attains  the  age  of  twenty-two  years ;  and  when  and  so  soon 
ad  my  said  granddaughter  attains  the  age  of  twenty-two  years, 
apon  trust  to  pay  the  dividends  and  annual  proceeds  thereof  as 
and  when  the  same  shall  become  due  and  payable  unto  my  said 
trranddaughter  Catherine  Lowdon,  to  and  for  her  own  use  and 
)>enefit,  without  the  same  being  subject  or  liable  to  the  control, 
debts,  or  engagements  of  any  husband  she  may  marry,  for  and 
during  the  term  of  her  natural  life ;  and,  in  the  event  of  my  said 
granddaughter  Catherine  Lowdon  dying,  either  under  or  above  the 
a^e  of  twenty-two  years  leaving  lawful  issue,  then  in  trust  for  all 
^x  any  of  the  children  or  child  of  my  said  granddaughter  Catherine 
Lowdon,  and,  if  more  than  one,  in  equal  shares  as  tenants  in 
Common:  But  in  case  my  said  granddaughter  Catherine  Lowdon 
tihall  depart  this  life  without  leaving  lawful  issue,  then  in  trust  for 
my  children  living  at  the  time  of  her  death,  and  the  children  of 
such  of  my  children  as  may  then  have  departed  this  life,  in  equal 
shares  and  proportions  for  ever,  such  children  of  my  said  deceased 
children,  nevertheless,  taking  only  per  stirpes  and  not  per  capita.*' 

The  third  codicil  was  dated  the  8rd  of  March,  1851,  and  was 
as  follows:  ''I  declare  this  is  the  last  codicil  to  the  will  of  me 
Catherine  Rumney,  of  Brough,  Westmoreland,  widow,  to  say  I 
bave  altered  my  views  respecting  my  dear  granddaughter  Catherine 
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Lowdon,  respecting  the  1,000Z.  as  left  in  my  will,  and  which  I  now 
think  might  prove  a  snare  for  her.  I  now  leave  500Z.  for  schoolmg 
and  board ;  when  at  a  proper  age  to  be  sent  to  a  respectable  place 
for  useful  teaching,  under  the  sanction  of  my  trustees  and  frieuds, 
Mr.  John  Fenwick  of  Newcastle  and  Mr.  Jonathan  Thompson  of 
Longmarton,  which  my  other  friends  and  her  aunt  will,  I  hope, 
approve  on." 

Mr.  Forster,  Mr.  Giffard,  and  Mr.  Martineau,  appeared  for  the 
parties  beneficially  interested. 

Mr.  Malins  and  Mr.  Smythe  for  the  trustees. 

The  following  cases  were  cited  :  Heming  v.  Clutterhuck  (l),  Frtuer 
V.  Byng  (2),  Kidd  v.  N(yrth  (8),  and  Russell  v.  Dickson  (4). 

The  Vicb-Chancbllor  : 

The  Court  cannot  of  course  be  sure  that  it  is  putting  upon 
instruments  like  these  such  a  construction  as  will  carry  into  effect 
the  testatrix's  intention.  (After  reading  the  portions  of  the  will 
and  codicil  above  set  out,  his  Honour  continued:)  In  the  third 
codicil  there  is  no  reference  made  to  the  second,  nor  does  tlie 
testatrix  declare  any  alteration  of  her  views,  as  expressed  in  the 
former  codicil,  but  only  of  those  expressed  in  the  will.  Without 
speculating  on  a  revocation,  I  see  nothing  to  revoke  the  provisions 
made  for  the  children  of  the  legatee  by  the  second  codicil.  Wliether 
she  had  the  codicil  before  her  or  not  I  cannot  tell.  She  continues. 
"I  now  leave  500Z.  for  schooling  and  board,  when  at  a  proper  age 
to  be  sent  to  a  respectable  place  for  teaching."  Whether  she  meant 
5002.  in  addition  to  the  1,000/.,  or  in  substitution  for  500L  part  of 
the  1 ,000Z.  I  am  unable  to  say ;  but  the  conclusion  of  law  I  take  to 
be,  that  there  is  nothing  to  revoke  the  gift  contained  in  the  codiciK 
and  that  the  500Z.  is  not  by  law  a  substitutionary  gift  for  the  gift 
in  the  codicil,  being  given  upon  different  trusts  and  for  another 
purpose.  I  think  that  the  BOOL  is  given  substantively  in  addition 
to  the  1,000Z.  given  by  the  former  codicil. 


1852. 

Jan.  15,  16, 

19,  25,  28. 

July  16. 

Parker, 
V.-C. 

'  '^02  ] 


DERBISHIRE  v.   HOME. 

(6  De  G.  &  Sm.  702—717.) 
[Affirmed  on  appeal,  as  reported  in  S  D.  M.  &  G.  80.] 
(1)  30  E.   E.   66  (1    Bligh,   N.   S.  (3)  78  E,  E.  32  (2  Ph.  91). 


479). 


(2)  32  E.  E.  154  (1  Euss.  &  My.  90). 


(4)  59  R  E.  674  (2  Dr.  &  War.  133\ 
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WATERS  V.  WOOD.  wsj. 

Jvljf  18. 
(5  De  a.  &  Sm.  717—721 ;  8.  C.  22  L.  J.  Ch.  206 ;  17  Jur.  33.)  

P.A.RIC  BK 

A  testator  gave  to  his  oieoe  "  1 ,000/.  and  all  the  policies  of  life  insurance  y  _q  ' 

which  I  have  effected  in  the  Union  and  Law  Life  Insurance  Offices,  and  the 
monies  payable  in  respect  thereof;  and  I  direct  the  same  to  be  paid  to 
her  '*  in  a  specified  mann.er.  He  then  gave  to  his  wife  *'  the  other  policies 
of  life  insurance  which  I  have  effected  in  any  other  offices ;  "  and  the  gift 
of  bis  residuary  personal  estate  to  his  wife  contained,  in  its  enumeration, 
''shares  in  public  Companies."  The  testator  never  had  any  *' policies'* 
effected  on  his  life  in  the  Union  or  Law  Life  Insurance  Offices,  but  he  had 
**  shares  "  in  those  offices  and  in  other  offices,  as  well  as  two  policies  on  his  life 
in  one  other  insurance  office.  On  a  case  stated  between  the  niece  and  widow 
of  the  testator:  Held,  that  the  testator,  imagining  in  error  that  he  had 
policiee  in  two  offices,  meant  to  give  those  policies.  That  where  he  meant 
to  give  shares  he  has  so  described  them ;  and  that,  as  it  could  not  be  known 
what  will  the  testator  would  have  made  if  he  had  not  committed  this  error, 
the  Court  held,  that  the  shares  did  not  pass  under  the  description  of 
policies. 


This  was  a  special  case,  stated  between  Mr.  and  Mrs.  Waters, 
in  right  of  Mrs.  Waters  (formerly  Harriet  Taylor),  as  plaintiffs,  and 
the  widow  and  residuary  legatee  of  Mr.  Wood,  and  the  executors 
under  his  will,  as  defendants. 

The  will  of  the  testator  Mr.  John  Wood,  dated  the  28th  of  April, 

1841,  after  the  appointment  of  executors,  and  after  some  pecuniary 

l/equesis,  was  in  the  following  terms :  "  I  give  and  bequeath  to  the 

said  Harriet  Taylor  '*  (now  Harriet  Waters,  the  plaintiff)  "  the  sum 

of  1,000/.,  and  all  the  policies  of  life  insurance  which  I  have  effected 

in  the  Union  and  Law  Life  Insurance  Offices,  and   the  monies 

payable  in  respect  thereof ;  and  I  direct  the  same  to  be  paid  to  her 

in  like  manner "  as  previously  directed.    And  the  will  proceeded 

thus :  **  I  give  and  bequeath  to  my  said  wife  all  and  singular  the 

other  policies  of  life  insurance  *which  I  have  effected  in  any  other       C  *^^^  ] 

ofBce  or  offices,  and  the  money  payable  in  respect  thereof,  to  and  for 

her  own  absolute  use  and  benefit ;  "  and  after  other  pecuniary  legacies 

and  the  devise  of  freehold  estates,  the  will  described  the  testator's 

residuary  estate  thus  : ''  And,  as  to  all  singular  my  leasehold  estates, 

ready  money,  debts  due  and  owing  to  me,  funds  and  securities  for 

money,  goods,  chattels,  shares  in  public  Companies,  and  the  money  to 

become  due  and  recoverable  in  respect  thereof,  and  all  the  rest, 

residue,  and  remainder  of  my  personal  estate;"  and  the  testator 

gave  and  bequeathed  the  same  to  his  wife  for  her  absolute  use  and 

benefit 

The  testator  afterwards  made  a  codicil  to  his  will,  dated  the  80th 
of  July,  1841,  in  which  the  following  recital  and  disposition  were 
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Waters  contained  :  "  And  whereas  I  have,  in  and  by  my  said  will,  given 
Wood.  ^^^  bequeathed  certain  life  insurances  therein  mentioned  unto  my 
said  wife  absolutely.  Now,  I  do  hereby  revoke  the  said  bequest  to 
my  said  wife,  and  bequeath  the  said  insurances  and  also  all  my 
shares  in  the  Life  Insurance  Office  called  the  Sun,  unto  my  said  wife 
for  her  life ;  and,  after  her  decease,  I  bequeath  the  same  unto  the 
said  Harriet  Taylor  '*  (now  Harriet  Waters,  the  plaintiff) ;  and 
except  as  his  will  was  varied  by  that  codicil,  the  testator  ratified  and 
confirmed  the  same. 

The  testator  afterwards  made  another  codicil  to  his  will,  dated 
the  12th  of  July,  1843,  which,  after  a  recital  that  the  testator  was 
possessed  of  certain  Long  Annuities,  and  after  setting  out  the 
residuary  bequest  in  his  will,  proceeded  as  follows  :  **  Now,  I  hereby 
revoke  and  make  void  the  hereinbefore  recited  residuary  bequest, 
so  far  and  only  so  far  as  respects  the  said  Long  Annuities." 

The  testator  afterwards  made   two  other  codicils   to  his  will, 
which  did  not  affect  the  questions   raised  in  the  case,  and   died 
in  1847 ;  and  his  will  and  the  four  codicils  were  proved  in  1848. 
[  •719  ]  The  testator  had  never  effected  any  policy  of  assurance  *on  his 

life,  either  in  the  Union  Life  Insurance  Office  or  in  the  Law  Life 
Insurance  Office ;  but  at  the  date  of  his  will,  and  up  to  the  time  of 
his  decease,  he  was  entitled  to  twenty  shares  in  the  Law  Life 
Insurance  Office,  and  to  twenty  shares  in  the  Union  Life  Insurance 
Office,  and  to  sixteen  shares  in  the  Sun  Life  Insurance  Office,  and  to 
seven  shares  in  the  Sun  Fire  Insurance  Office.  He  had  not  any 
share  in  any  other  public  Company  at  either  of  these  periods.  The 
only  policies  of  life  insurance  he  ever  had  were  two  policies  on  his  own 
life  in  the  London  Life  Association,,  effected  before  the  date  of  his  will 
The  question  for  the  opinion  of  the  Court  was,  whether  the 
twenty  shares  in  the  Union  Life  Insurance  Office,  and  the  twenty 
shares  in  the  Law  Life  Insurance  Office,  passed  to  the  plaintiff 
Harriet  Waters,  formerly  Harriet  Taylor,  by  the  bequest  to  her  of 
all  the  policies  of  life  insurance  which  the  testator  had  effected  in 
the  Union  and  Law  Life  Insurance  Offices,  and  the  monies  payable 
in  respect  thereof. 

Mr.  Daniel  and  Mr.  Speed  for  the  plaintiffs: 

The    shares  passed    to    Mrs.    Waters,    although    the    testator 

inaccurately  described  these  shares  as  policies;  it  is  clear    that 

the  testator  intended  to  give  to  her  some  beneficial  interest  by  the 

words  he  has  used,  "the  policies  of  life  insurance  which  I  have 
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effected  in  the  Union  and  Law  Life  Insurance  Offices,  and  the  watbbb 
monies  payable  in  respect  thereof."  The  Court  will  struggle  to  wood. 
give  some  meaning  and  effect  to  every  bequest  in  a  will,  and  will 
here  read  policies  as  meaning  shares,  for  the  testator  never 
had  any  other  interest  than  shares  in  the  Companies  he  named. 
[They  cited  Selwood  v.  Mildmay  {i),  Dohaon  v.  Wateitnan  {2)^ 
Pmiicost  V.  Ley  (a),  and  other  cases.] 

Mr.  Campbell  and  Mr.  Kenyan  for  the  widow  of  the  testator  and       [  72o  ] 
his  residuary  legatee.     ♦     *     * 

Thb  Vicb-Chancellob  : 

It  is  quite  apparent  upon  this  will  and  the  codicils  that  the 

testator  made  his  will   under  the  belief  that  he  had  policies  of 

insurance  in  the  Union  and  Law  Life  Insurance  Offices,  and  that 

what  he  intended  to  give  were  those  policies  which  he  imagined  he 

had.    That   being  his  intention,   the  testator's  shares   in    these 

Companies  would  not  pass  under  the  gift  of  policies.     This  case  is 

then  very  different  from  those  in  which  the  testator,  meaning  to 

give  what  he  possessed,  has  misdescribed  it.    The  cases  cited  for 

the  plaintiffs  belong  to  that  class  of  misdescriptions.     Here  the 

testator  believed  he  had  a  thing  which  he  had  not ;  and  a  gift  of 

that  thing  would  not  pass  the  thing  which  he  had.    Look  at  the 

words  of  the  testator  in  his  will,  which  may  properly  be  referred  to 

in  order  to  apply  them  to  the  property  which  the  testator  possessed. 

He  says  very  expressly  "  all  the  policies  which  I  have  effected  in 

the  Union  and  Law  Life  Insurance  Offices,  and  the  *monies  payable       [  ^721 J 

in  respect  thereof,  and  I  direct  the  same  to  be  paid  to  her,''  &c. 

Every  word  of  that  would  be  appropriate  to  the  testator's  having 

effected  policies  on  his  own  life,  which  would  produce  a  capital  sum 

of  money  at  his  decease,  which  he  directs  his  executors  to  pay. 

Money  payable  in  respect  of  shares  would  not  be  an  appropriate 

expression    to    describe  them.     The  will   would  rather  direct  a 

transfer  of  the  shares  to  be  made  to  the  legatee.     In  the  next  line 

of  the  will  I  find  the  words  ''  I  give  and  bequeath  to  my  said  wife 

all  and  singular  the  other  policies  of  life  insurance  which  I  have 

effected  in  any  other  office  or  offices."     There  the  testator  means 

the  policies  in  the  London  Life  Association,  and  they  are  put  in 

opposition  to  the  shares,  showing  plainly  that  by  policies  he  meant 

(i;  4  B.  B.  i  (3  Veg.  306).  See  also  Lingren  v.  Lingren,  73  E.  E. 

•  2;  3  Yw.  308,  n.;  Me  22  B.  B.  105,  38d   (9   Beav.  358),   and   Quennell  y. 

106.  Turner,  88  B.  B.  466  (13  Beav.  240). 
(3)  22  B.  B.  104  (2  J.  &  W.  207). 
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policies.  The  testator  in  the  will,  and  in  each  of  the  codicils, 
mentions  shares,  plainly  meaning  shares.  We  cannot  say  how  the 
mistake  came  to  be  in  the  testator's  mind ;  bat  we  do  not  know 
what  will  he  would  have  made  if  he  had  not  committed  this  error. 
The  principle  upon  which  I  decide  this  case  is,  that  the  testator, 
imagining  erroneously  that  he  had  policies,  meant  to  give  those 
policies,  and  has  described  them  as  such,  and  the  Court  could  not 
give  the  legatee  shares.  Where  the  testator  meant  to  give  shares 
he  has  so  described  them. 

The  question  must  be  answered  in  the  negative. 


1852. 
July  13. 

Pabkbb, 

v.-c. 

[  723  ] 


[  •724  ] 


MEYER  V.   SIMONSEN(l). 

(5  De  a  &  Sm.  723—727 ;  S.  C.  21  L.  J.  Oh.  678;  19  L.  T.  0.  S.  337.) 

A  testator  gave  the  residue  of  his  real  and  personal  estate  to  trustees, 
upon  trust,  to  pay  or  permit  his  widow  to  receive  the  income  and  profits ; 
and  after  her  death  he  gave  the  capital  over.  The  will  contained  no  direc- 
tion as  to  the  conversion  of  his  estate.  Part  of  the  te6tator*8  estate  consisted 
of  12,000Z.,  invested  in  a  partnership.  Under  a  stipulation  in  the  deed  of 
partnership,  the  surviving  partner  gave  a  warrant  of  attorney  to  the  exe- 
cutors of  the  testator,  securing  payment  of  the  12,000/.  by  instalments  of 
1 ,500/.  a  year,  with  interest  at  5/.  per  cent,  on  the  unpaid  balances :  Held, 
that  the  rule  laid  down  in  Howe  v.  Lord  Dartmouth,  as  applied  to  this  case, 
required  the  trustees  not  to  convert  the  property  but  to  set  a  value  upon 
it,  and  to  give  the  tenant  for  life  41,  per  cent,  on  the  value,  and  to  invest 
the  residue  of  the  surplus  income,  paying  the  income  of  these  investments 
to  the  tenant  for  life,  and  appropriating  the  corpus  to  the  remainderman. 

This  was  a  special  case,  of  which  the  following  statement 
sufficiently  sets  out  the  will  and  facts  on  which  the  questions 
arose : 

Solomon  Meyer,  by  his  will,  made  in  1849,  after  directing  his 
debts  to  be  paid,  and  after  giving  some  specific  and  pecuniary 
legacies  and  an  annuity,  gave  his  freehold  and  leasehold  estates, 
situate  in  Hull,  unto  his  wife  Gusta  Meyer,  so  long  as  she  should 
continue  his  widow ;  and  after  her  decease  or  second  marriage,  the 
testator  gave  the  same  freehold  and  leasehold  estates  unto  his 
children.  And  the  testator  then  proceeded  in  the  following  terms : 
**'  I  give,  devise,  and  bequeath  all  the  rest,  residue,  and  remainder 
of  my  real  and  personal  estate  and  effects,  whatsoever  and  where- 
soever, unto  my  said  wife,  and  to  any  person  or  persons  who  may 
be  executor  or  executors,  trustee  or  trustees  of  this  my  will,  and 


(I)  Approved,   Wentworth  v.    Weni-      13,  81  L.  T.  682 ;  Brotvn  ▼.  GtllaUy 
worth  [1900]  A.  0.  163,  69  L.  J.  P.  C.      (1867)  L.  R.  2  Ch.  751,  17  L.  T.  131. 
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Iheir  heirs,  executors,  and  administrators,  for  and  during  the  term       Mbtbr 
of  her  natural  life,  if  she  shall  so  long  continue  my  widow,  upon     simokbek. 
trust  to  pay  to  or  permit  her,  my  said  wife,  to  receive  the  income 
and  profits  thereof  for  her  use  and  benefit,  so  long  as  she  shall 
continue  my  widow;  and  from  and  after  her  decease  or  second 
iz^^^^ftgOy  I  give,  devise,  and  bequeath  the  same  unto  my  children." 

The  testator  died  in  the  year  1850,  without  having  altered  the 
devises  and  gifts  contained  in  his  will,  which  was  proved  by  the 
said  Gusta  Meyer,  the  widow,  alone. 

Under  articles  of  partnership,  dated  in  January,  1850,  between 
the  testator  Solomon  Meyer  and  his  son  Meyer  Meyer,  by  virtue  of 
which,  upon  the  decease  of  the  testator,  it  was  agreed,  to  the  effect, 
that  the  accounts  of  the  partnership  should  be  made  up  and 
balanced  yearly,  on  or  before  the  Ist  day  of  January  in  every 
year  after  the  year  1850,  during  the  continuance  of  the  partnership ; 
and  that,  in  case  either  of  the  said  parties  should  depart  this  life, 
the  share  of  the  testator  in  the  partnership,  amounting  to  12,0002., 
should  become  vested  in  the  son,  upon  his  giving  a  warrant  of 
attorney  to  the  personal  representative  of  the  testator,  subject 
to  a  defeasance,  by  which  provision  was  made  for  the  gradual 
liquidation  of  the  amount  by  yearly  instalments  of  1,5002.  each, 
untQ  the  whole  of  the  12,0002.  should  be  fully  discharged,  with 
interest,  to  be  yearly  paid  in  the  meantime  at  52.  per  cent,  per 
annum. 

On  the  22Dd  of  January,  1851,  the  son  duly  executed  a  warrant 
of  attorney  to  Mrs.  Gusta  Meyer,  the  widow,  for  securing  the  said 
debt  of  12,0002.  and  interest,  by  instalments,  according  to  the 
provisions  of  the  partnership  deed. 

The  son  duly  paid  the  first  instalment  of  1,5002.,  with  *6002.,  a       [  •726  ] 
year's  interest  at  the  rate  of  52.  per  cent,  per  annum  on  12,0002., 
to  Mrs.  Meyer,  in  August,  1851,  when  it  became  due. 

The  questions  for  the  opinion  of  the  Court  were,  in  substance, 
first,  whether  the  plaintiff,  Mrs.  Gusta  Meyer,  as  tenant  during 
widowhood  of  the  testator's  residuary  estate,  was,  as  between 
herself  and  the  testator's  children,  to  have  the  6002.,  the  interest 
produced  during  the  first  year  from  the  principal  sum  of  12,0002., 
for  her  own  use,  as  yearly  income  of  the  testator's  estate,  or  whether 
it  ought  to  be  treated  as  part  of  the  capital  of  the  testator's  estate  ? 
And  secondly,  whether  the  plaintiff,  Mrs.  Gusta  Meyer,  as  such 
tenant  during  widowhood,  would  be  entitled  (as  between  herself 
and  her  children)  to  have  the  whole  of  the  future  payments  of 
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Metbb       interest  accruing  during  her  widowhood  upon  bo  much  of  the 
SmoMBBK.     principal  sum  of  12,0002.  as    should  from  time  to  time  remain 
unpaid,  or  any  and  what  part  thereof. 

Mr.   Waley  for  Mrs.  Meyer,  the  widow : 

*  *  Under  the  contract  which  the  testator  has  entered  into, 
the  executrix  has  no  power,  by  calling  in,  to  convert;  and  until 
conversion,  the  tenant  for  life  is  entitled  to  the  income. 

Mr.  Ooldsmid  cited  Howe  v.  Lard  DartmoiUh  (i). 

[  726  ]       The  Vice- Chancellor  : 

The  principal  question  raised  in  this  case,  which  is  one  familiar 
to  the  Court,  is  correctly  laid  down  in  Howe  v.  Lord  Dartmouth  (i). 
The  only  difficulty  that  has  occurred  is  as  to  the  mode  of  applying 
that  principle  to  the  several  cases  as  they  arise.  There  are  three 
distinct  classes  of  cases  to  which  the  principle  applies :  First,  where 
the  subject-matter  of  the  bequest  is  either  invested  in  the  funds  or 
in  some  security  of  which  the  Court  approves  ;  there  conversion  is 
not  necessary,  and  the  tenant  for  life  takes  the  interest  of  the  fund 
as  it  is,  and  the  coiyus  belongs  to  those  in  remainder.  The  second 
class  is,  where  part  of  the  estate  can  be  sold  and  converted  so  as 
not  to  sacrifice  the  interest  of  the  tenant  for  life  or  of  the  remainder- 
man ;  such  a  case  is  one  of  partial  conversion,  and  the  proceeds  of 
the  part  converted  must  be  laid  out  on  the  permanent  securities 
approved  of  by  the  Court,  of  which  the  tenant  for  life  will  take  the 
interest,  and  the  remainderman  the  corpus.  The  third  class  is, 
where  property  is  so  laid  out  as  to  be  secure,  and  to  produce  a  large 
annual  income,  but  is  not  capable  of  immediate  conversion  without 
loss  and  damage  to  the  estate,  as  in  Oibson  v.  Bott  (2)  and  Caldecott 
V.  Caldecott  (s) ;  there,  the  rule  is  not  to  convert  the  property,  but 
to  set  a  value  upon  it,  and  to  give  to  the  tenant  for  life  4Z.  per  cent 
on  such  value,  and  the  residue  of  the  income  must  then  be  invested, 
and  the  income  of  the  investment  paid  to  the  tenant  for  life,  but 
the  corpus  must  be  secured  for  the  remainderman. 

The  present  case  comes  within  the  last  class.     The  testator  has 

entered  into  such  an  arrangement  as  to  part  of  his  estate  as  may 

be  considered  beneficial.    A  sum  of  money  is  to  be  paid  off  to  his 

[  *727  ]       estate  by  instalments  in  eight  *years,  and  the  money  remaining 

(1)  6  B.  R.  96  (7  Ves.  137).  (3)  57  R.  E.  345  (1  Y.  &  0.  a  C, 

(2)  6  R.  E.  87  (7  Ves.  89).  312). 
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due  is  to  bear  interest  at  5/.  per  cent.  Now,  suppose  this  arrange-  Meter 
ment  had  been  made  to  extend  the  time  of  payment  over  twenty  simonsek. 
years,  and  that  10/.  per  cent,  had  been  the  interest  payable  in  the 
interval,  it  could  not  be  contended  that  the  tenant  for  life  would  be 
entitled  to  the  whole  of  that  interest,  nor  is  she  entitled  to  the 
whole  interest  at  51,  per  cent.  The  usual  rule  is,  that  the  tenant 
for  life  is  entitled  to  interest  at  the  rate  of  42.  per  cent. ;  that  rule 
most  be  applied  here. 

The  declaration  must  be,  that  the  tenant  for  life  is  entitled  to 
interest  at  the  rate  of  41.  per  cent,  on  the  sum  from  time  to  time 
remaining  due ;  that  the  difference  between  the  41.  per  cent,  and 
5/.  per  cent,  must  be  invested ;  and  that  the  dividends  on  these 
investments,  as  they  shall  be  made,  must  be  paid  to  the  tenant  for 
life ;  and  it  must  be  declared  that  the  legatees  in  remainder  are 
entitled,  after  the  death  or  second  marriage  of  the  tenant  for  life, 
to  the  corpus  of  the  original  fund,  and  the  corpm  of  the  fund  to 
be  produced  by  the  investments  of  the  surplus  interests  beyond 
5/.  per  cent,  from  time  to  time. 


HAKRISON   V.   BKOWN.  i862. 

(5  De  G.  &  Sm.  728—735.)  •^''^'  ^• 

A  joint-stock  Banking  Company,  subsisting  under  the  7  Geo.  IV.  c  46,       Parkbe, 
having  become  insolvent,  and  ceased  to  carry  ou  business,  the  public  officer  '*  * 

instituted  a  suit,  charging  certain  of  the  directors,  as  defendants,  with  L  728  j 
losses  during  the  time  when  the  business  was  carried  on,  by  reason  of 
unauthorised  speculations  in  shipping  and  collieries,  and  of  a  fraudulent 
trmnsaction  by  a  deed  of  arrangement  with  a  debtor  to  the  Company,  who 
was  also  made  a  defendant;  and  praying  relief  in  respect  of  all  these 
matters,  and  particularly  to  have  the  deed  set  aside.  On  the  demurrer  of 
one  of  the  directors :  Held,  that  the  suit  was  properly  instituted  by  the 
public  officer,  although  the  Company  had  ceased  to  carry  on  business ;  that 
it  was  not  necessary  to  make  the  directors  and  trustees,  who  were  not 
charged  with  the  improper  transactions  and  fraud,  parties ;  but,  it  appearing 
that  the  manager  was  mixed  up  in  the  transactions,  that  it  was  necessary 
to  make  him  a  party. 

This  was  a  bill  filed  by  the  plaintiff,  as  the  public  officer  of  the 
Sonderland  Joint-stock  Banking  Company,  against  Messrs.  Bobert 
Brown,  Hill,  Parker,  Clay,  and  Watson,  being  some  of  the  directors 
of  the  Company,  and  against  Mr.  Thomas  Brown. 

The  bill  stated  several  undertakings  of  the  directors  in  the 
porchaae  of  ships  and  collieries,  by  means  of  which  the  Banking 
Comp^dy  bad  become  insolvent ;  and  transactions  with  the  defen- 
dant Thomas  Brown,  the  brother  of  the  defendant  Bobert  Brown, 
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Bbown. 


Harrison  in  the  course  of  which  Thomas  Brown  became  largely  indebted  to 
the  Company ;  and  that  Thomas  Brown  became  bankrupt  The 
bill  alleged,  that,  upon  the  bankruptcy  of  the  defendant  Thomas 
Brown,  the  defendants  Robert  Brown,  Hill,  Parker,  Clay,  and 
Watson,  foresaw  that  the  investigation  of  the  affairs  of  the  defen- 
dant Thomas  Brown,  under  the  bankruptcy,  would  necessarily  lead 
to  a  public  disclosure  of  the  true  state  of  the  affairs  at  the  Bank, 
and  the  improper  dealings  and  transactions  of  the  directors  in 
connection  therewith ;  and  that  the  defendants,  accordingly,  with 
a  view  to  obviate  such  a  result,  devised  and  entered  into  a  scheme 
that  the  creditors  of  the  defendant  Thomas  Brown,  other  than  the 
said  Banking  Company  and  the  defendant  Robert  Brown,  whose 
debts  amounted  to  about  4,851L  15«.  Id.,  should  be  paid  a  com- 
position, which  they  were  willing  to  accept,  of  10s.  in  the  pound 
upon  the  amount  of  their  debts  ;  and  that  thereupon  the  bankruptcy 
of  Thomas  Brown  should  be  annulled  ;  that  Robert  Brown  should 
[  *729  J  advance  the  ^amount  of  such  composition,  and  be  repaid  as  to 
half  thereof  by  the  Banking  Company ;  that  Robert  Brown  and 
Thomas  Brown  should  relinquish  in  favour  of  the  Company  certain 
portions  of  the  property  which  had  been  conveyed  and  assigned  to 
him  Robert  Brown  by  the  defendant  Thomas  Brown  ;  that  Thomas 
Brown  and  Robert  Brown  should  be  released  from  all  debts  and 
liabilities  to  the  Banking  Company  ;  and  that  the  whole  of  the  debt 
of  30,5612.  Os.  6d,,  due  to  the  Banking  Company,  should  be  treated 
as  the  sole  debt  of  the  defendant  Thomas  Brown  ;  and  that  Robert 
Brown  should  also  be  released  from  all  claims  and  demands  of  the 
Banking  Company  in  respect  of  any  dealings  and  transactions 
between  the  Company  and  the  defendant  Thomas  Brown ;  that 
the  arrangement  was  carried  out  by  a  deed  dated  the  21st  of  August, 
1851,  which  was  set  out  in  the  bill ;  and  it  also  stated  that  the 
bankruptcy  of  Thomas  Brown  was  superseded.  The  bill  stated  a 
meeting  of  the  directors  of  the  Company,  held  on  the  21st  of  Aagnst, 
1851,  at  which  the  defendants  Robert  Brown,  Parker,  Clay,  and 
Watson  were  present,  when  resolutions  were  passed  confirming  the 
arrangement  and  carrying  it  out,  so  far  as  the  Company  were 
concerned. 

The  bill  charged,  that,  at  the  date  of  the  indenture  of  the  21st 
of  August,  1851,  the  debts  and  liabilities  of  Thomas  Brown  to  the 
said  Banking  Company,  including  the  said  sum  of  80,561Z.  0«.  6ef., 
mentioned  in  the  deed,  amounted  to  40,0002. ;  and  that  the  property 
which  the  deed  purported  to  assign  to  or  for  the  benefit  of  the 
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Banking  Company,  would  not,  if  realised,  produce  a  dividend  of     habbibon 
5#.  in  the  pound  upon  the  amount  of  the  debt  of  Thomas  Brown  to      bbown. 
the  Banking  Company. 

The  bill  stated,  that  the  Banking  Company  stopped  payment  in 
1851,  and  had  ceased  to  carry  on  business  since  that  date,  except 
for  the  purpose  of  winding  up  its  affairs. 

It  appeared  upon  the  statements  and  charges  in  the  bill,  ""that       [  *730  ] 
the  manager  of  the  Company  had  taken  part  in  the  transactions  by 
making  entries  of  them  in  the  books  of  the  Company. 

As  to  certain  of  the  transactions,  the  bill  charged  some  only  of 
the  defendants  as  primarily  liable ;  and  as  to  other  transactions,  it 
charged  others  of  them  as  primarily  liable;  but  as  to  all  the 
defendants,  it  charged  a  general  liability  to  the  Company. 

The  prayer  was  for  a  declaration  that  the  indenture  of  the 
21st  of  August,  1851,  and  the  resolutions  of  the  directors  of  the 
Company  of  that  date,  were  void  as  against  the  Company;  and 
that  each  of  the  defendants  might  be  charged  with  any  balance 
due  from  or  answerable  by  the  others  of  them,  and  with  all  losses 
sustained  by  the  Company  in  consequence  of  the  use  of  the  funds 
of  the  Compan}^  in  the  purchase  of  any  ships  or  collieries,  or  in  the 
navigation  of  any  ships,  or  the  working  of  any  collieries,  and  with 
all  losses  sustained  by  the  Company  through  any  breaches  of  trust 
in  the  several  transactions  on  the  part  of  the  defendants  or  either 
of  them,  or  through  their  default,  and  with  all  losses  sustained 
since  the  year  1847. 

This  was  the  demurrer  of  the  defendant  Robert  Brown  for  want 
of  equity ;  and  on  the  ground  that  the  Sunderland  Joint- Stock 
Banking  Company  was  a  necessary  party  to  the  bill,  but  that 
the  shareholders  were  not,  nor  were  there  any  parties  to  the  bill 
who  could  properly  represent  the  Company ;  and  also  on  the  ground 
that  the  several  other  directors  and  trustees  during  the  period  of 
the  transactions  questioned,  and  the  present  directors  and  the 
trustees  of  the  Company,  were  necessary  parties. 

Mr.  Rmsell,  Mr.  Terrell,  and  Mr.  Martindale  in  support  of  the 
demurrer : 

This  demurrer  for  want  of  equity  is  good.     The  public  ofl&cer  is 
not  authorised  on  behalf  of  the  Company  to  sue  a  director  as  such. 
This  is  a  joint-stock  Company,  carrying  on  business  as  bankers 
under  the  provisions  ♦of  the  7  Geo.  IV.  c.  46.     The  9th  section       [  •vsi  ] 
of  that  Act  authorises  such  Company  to  sue  in  the  name  of  the 
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Habbisok  public  officer,  but  its  object  was  to  obviate  a  difficulty  in  suits  us 
Brown.  between  the  Company  and  their  customers,  and  the  persons 
entering  into  transactions  with  the  Company  as  an  individual,  and 
not  in  relation  to  internal  liability  as  between  the  members  of 
the  quasi  corporation.  It  has  been  decided  in  Seddon  v.  ConneU{l), 
that  a  shareholder  in  a  Company  cannot  sue  the  Company  in  the 
name  of  the  public  officer  in  respect  of  a  fraud  charged  to  have 
been  practised  on  him,  in  inducing  the  shareholder  to  purchase  the 
shares ;  and  the  present  is  the  converse  of  that  case,  and  most 
depend  on  the  same  principle. 

But,  even  if  the  public  officer  were  competent  to  sue  the 
[  *782  ]  defendants  in  respect  of  claims  such  as  the  present,  his  ^authority 
would  cease  as  soon  as  the  Company  had  ceased  to  exist  as  a 
Banking  Company.  The  11th  section  of  the  7  Geo.  IV.  c.  46, 
expressly  contemplates  the  suits  against  public  officers  to  be 
against  them  as  the  officers  of  a  "Co-partnership  carrying  on 
business  under  the  provisions  of  this  Act."  This  passage  is  an 
exposition  of  the  suits  authorised  in  the  9th  section,  and  clearly 
indicates  that  the  Legislature  intended  the  intervention  of  a  public 
officer  to  be  limited  to  the  period  whilst  the  Company  was  carrying 
on  business,  and  that  his  right  to  sue  ceased  on  the  ceasing  of  the 
Company  to  carry  on  business.  When  a  joint- stock  Banking 
Company  has  ceased  to  carry  on  business,  the  authority  of  the 
public  officer  to  sue  ceases,  and  the  suit  must  be  by  one  or  more 
of  the  members  of  the  Company  on  behalf  of  all  except  the 
defendant,  as  in  ordinary  cases  of  large  Companies. 

The  transactions  involved  in  this  suit  expressly  afifect  acts  in 
which  the  manager  took  part,  and  he  is  a  necessary  party  to  the 
suit.  More  remotely  they  afifect  all  the  other  directors  and  the 
trustees,  and  they  ought  to  have  been  made  parties. 

[They  also  objected  that  the  bill  was  multifarious.] 

[  733  ]  Mr.  DanieJl  and  Mr.  T.  Stevens  in  support  of  the  bill : 

The  plain  meaning  of  the  enactment  is,  to  give  the  public  officer 
authority  to  sue  in  all  matters,  in  relation  as  well  to  the  internal 
management  of  the  Company  as  to  its  transactions  with  strangers. 
The  case  of  Seddon  v.  Connell  was  a  case  of  litigation  between  one 
member  of  a  joint-stock  Company  against  other  members  of  the 
Company,  charging  fraud,  and  seeking  relief  in  respect  of  fraud, 
with  which  the  whole  Company  was    not    chargeable;    it    was 

(I)  51E.  E.  209  (10  Sim.  68). 
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unnecessary  and  improper  in  such  case  to  make  the  public  officer  Habriboh 
a  party  in  such  a  suit.  Here  it  is  the  Company  that  charges  the  bbowk. 
defendant  with  fraud,  and  seeks  relief  against  losses  occasioned 
thereby.  The  public  officer  properly  represents  the  Company,  by 
authority  of  the  Act,  and  is  therefore  properly  the  plaintiff.  The 
fraud  is  charged  against  those  only  who  are  made  parties  as 
defendants,  and  no  other  members  of  the  Company  are  necessary 
parties.  In  Davidson  v.  Cooper  {!),  Mr.  Baron  Parke  intimated 
an  opinion  that  a  public  officer  could  sustain  an  action  after  the 
Banking  Company  had  ceased  to  carry  on  business. 

Mr.  Russell,  in  reply. 

Thb  Vicb-Chancbllob  now   delivered  judgment.     (After  shortly       Jniy9. 
stating  the  case  made  by  the  bill  and  its  prayer,  he  proceeded :) 

Robert  Brown,  one  of  the  defendants,  has  demurred  to  *this  bill  [  •734  ] 
on  various  grounds :  the  first,  and  most  important,  being  that  for 
want  of  equity.  It  has  been  argued,  that  the  plaintiff,  as  the 
public  officer  of  the  Company,  is  not  the  proper  person  to  institute 
the  present  suit,  and  that  he  could  not,  in  that  character,  maintain 
it.  I  have  considered  the  objection  raised  by  this  demurrer,  and 
am  of  opinion  that  it  cannot  be  sustained.  The  object  of  the  suit 
is  to  recover  from  the  defendants,  who  must  still  be  taken  to  be 
partners  in  the  Bank,  certain  amounts,  which,  according  to  the 
allegations  in  the  bill,  they  were  liable  to  pay  and  make  good  to 
the  funds  of  the  partnership.  The  Joint-stock  Banking  Act  (the 
7  Geo.  rV.  c.  46,  s.  9),  under  which  the  Sunderland  Joint-stock 
Banking  Company  exists,  provides,  that  all  proceedings  at  law  or 
m  equity  to  be  commenced,  for  or  on  behalf  of  any  such  co-partner- 
ship as  that  Act  related  to,  against  any  person  or  persons,  bodies 
politic  or  corporate,  or  others,  whether  members  of  such  co-partner- 
ship or  otherwise,  for  recovering  any  debts  or  enforcing  any  claims 
or  demands  due  to  such  co-partnership,  or  for  any  other  matter 
relating  to  the  concerns  of  such  co-partnership,  shall,  or  lawfully 
may,  after  the  passing  of  that  Act,  be  commenced,  or  instituted,  or 
prosecuted  in  the  name  of  the  public  officer  for  the  time  being 
of  such  co-partnership,  for  and  on  behalf  of  such  co-partnership. 

The  present  suit  appears  to  me  to  be  precisely  within  the  scope 

of  this  provision, — and  why  not  ?    It  has  been  contended,  that  the 

suit,  if  instituted  at  all,  should  have  been  a  suit  by  some  one  or 

more  of  the  partners  on  behalf  of  all;  but  nothing  has  been 

(1)  63  B.  E.  766  (U  M.  &  W.  778). 
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Harrison  suggested  showing  that  any  sabstantial  or  practical  good  could 
Brown.  arise  from  a  suit  so  framed,  rather  than  from  a  suit  constituted  ks 
the  present.  The  rights  of  the  Banking  Company  coald  be 
enforced  with  as  much  effect  in  the  present  suit  as  in  a  suit 
in  any  other  form ;  as  regards  the  defendants,  they  are  in  no 
[  •^ss  ]  worse  *condition  from  being  proceeded  against  in  this  form,  and 
there  is  no  ground  of  defence  of  which  they  could  have  availed 
themselves  in  any  other  form  of  proceeding  which  is  not  open  to 
them  in  this  suit.  The  frame  of  the  present  suit  appears  to  be 
more  beneficial  for  the  defendants,  inasmuch  as  any  decree  or  order 
in  it  will  personally  bind  all  the  partners,  and  might  be  enforced 
against  them.  This  view  is  in  accordance  with  the  case  of 
Seddon  v.  Connell  (1),  a  decision  in  which  I  concur.  There  is 
nothing,  therefore,  in  the  defence  for  want  of  equity. 

The  second  objection  is,  that  the  suit  is  multifarious;  but  it 
would  lead  to  a  mischievous  multiplicity  of  suits  if  the  demands 
against  these  persons  were  to  be  divided,  and  I  must  overrule  the 
demurrer  on  this  ground. 

The  last  ground  of  demurrer  is,  for  want  of  parties.  Under  the 
particular  circumstances  of  this  case,  the  manager  is  a  necessary 
defendant,  and  the  demurrer  must  be  allowed  on  this  ground,  but 
without  costs,  and  with  liberty  to  the  plaintiff  to  amend. 


[737] 


18B2.  BRYAN  V.   MANSION. 

July  19. 
-i—  (5  De  G.  &  Sm.  737—743 ;  S.  C.  22  L.  J.  Ch.  233 ;  17  Jur.  202 ;  19  L.  T.  O.  S.  362.; 

y  ,Q  A  testatrix  gave  a  fund  to  trustees,  upon  trust  to  pay  the  diyidends  to 

her  niece ;  and,  after  her  decease,  if  her  husband  should  suryiTe  her,  and 
she  should  leave  no  '*  issue  "  living  at  her  decease,  then  to  the  husband  for 
life ;  but  if  she  should  leave  "issue,"  then  upon  trust  to  pay  a  moiety  of 
the  dividends  to  the  husband,  and  to  apply  the  other  moiety,  during  his 
life,  for  the  benefit  of  **  such  issue,"  during  their  minorities.  After  the 
decease  of  the  niece  as  to  one  moiety  of  the  fund,  and  after  the  decease  of 
the  survivor  of  her  and  her  husband  then  as  to  the  whole  of  the  fund,  the 
trust  was  to  transfer  and  divide  the  same  unto  and  amongst  the  '^  children  ** 
of  the  niece,  the  shares  of  sons  to  be  vested  at  twenty-one,  and  of  daughters 
at  that  age  or  marriage  with  consent,  with  survivorship  in  case  of  the  death 
of  any  child  before  his  portion  should  become  vested,  with  a  provision  for 
maintenance  for  *'  children  "  during  minority ;  and,  in  case  the  niece  should 
die  in  the  lifetime  of  the  husband  leaving  issue,  and  all  should  die  and 
unmarried,  then  the  trust  was  to  pay  the  whole  of  the  dividends  unto  the 
husband.  *'  And  from  and  after  the  decease  of  my  said  niece  and  her  hus- 
band, and  the  survivor  of  them,  and  failura  of  issue  of  my  said  nieoe.  upon 
trust  to  transfer  the  fund  to  other  persons :  Held,  that  the  word  ''issue"  in 

(1)  61  E.  B.  209  (10  Sim.  58). 
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pFerioos  parts  of  the  will  obviously  meant  "  children/'  and  that  the  gift        Bryan 
over  on  failure  of  *'  issue"  meant  a  failure  of  '*  children  ;  "  and  that  the  t, 

gift  over  took  effect.  Mansion. 

It  ia  a  rule  of  construction  that  where  there  is  a  gift  to  some  only  of  a 
claBSy  and  then  a  gift  over  upon  failure  of  all  the  class,  it  is  to  be  construed 
upon  failure  not  of  the  whole  class,  but  of  those  only  who  are  specified  before. 

Janb  Clementina  Bryan  by  her  will,  dated  the  10th  of  Aagust, 
1819,  among  other  things,  gave  to  four  trustees  (all  since  deceased) 
the  capital  sum  of  29,558/.  85.  10c/.,  4/.  per  cent.  Annuities,  subse- 
quently converted  into  3J  per  cent.  Annuities,  upon  certain  trusts, 
in  the  *following  terms :  "  That  they  and  the  survivors  and  sur-  [  ♦738  ] 
vivor  of  them,  and  the  executors  and  administrators  of  such 
survivor,  do  and  shall  pay  and  apply  the  dividends  and  produce 
thereof  when  and  as  the  same  shall  be  received  unto  my  niece 
Mary  Doyle,  wife  of  Sir  John  Milley  Doyle,  K.C.B.,  for  her  life ; 
and  after  her  decease,  in  case  her  husband,  the  said  Sir  John 
Milley  Doyle,  shall  survive  her,  and  she  shall  have  no  issue  living 
at  her  decease,  then  to  the  said  Sir  John  Milley  Doyle  for  his  life ; 
but  in  case  she  shall  leave  issue,  then  one  moiety  or  half  part  only 
of  such  dividends  and  produce  to  be  paid  to  the  said  Sir  John 
Milley  Doyle  for  his  life,  and  the  other  moiety  thereof  to  be  applied 
daring  his  life  to  or  for  the  benefit  of  such  issue  of  my  said  niece, 
or  for  their  maintenance,  education,  or  advancement  during  their 
respective  minorities  as  my  said  trustees  for  the  time  being  shall 
think  fit  and  proper ;  and  from  and  after  the  decease  of  my  said 
niece,  then  as  to  one  moiety  or  half  part  of  the  said  capital  stock, 
and  after  the  decease  of  the  survivor  of  my  said  niece  and  of  her 
said  husband,  then  as  to  the  whole  of  the  said  capital  stock,  upon 
trust,  to  pay,  transfer,  and  divide  the  same  respectively  unto, 
between,  and  amongst  the  children  of  my  said  niece,  either  by  her 
said  present  or  any  future  husband,  in  the  shares  and  proportions 
and  in  the  manner  following :  that  is  to  say,  if  there  shall  be  only 
cue  such  child,  the  whole  to  such  only  child  ;  but  if  there  shall  be 
a  son  and  one  or  more  younger  child  or  children,  then  one-half 
part  thereof  to  such  son,  and  the  other  half  part  thereof  unto  and 
equally  amongst  such  younger  children,  the  shares  of  sons  to 
become  vested  at  their  respective  ages  of  twenty-one,  and  of 
daughters  at  their  respective  ages  of  twenty-one  years,  or  at  their 
marriage  with  the  consent  of  his  or  their  parents  or  guardians, 
vhich  shall  first  happen;  and  in  case  of  the  death  of  any  such 
child  before  his  or  her  portion  shall  become  vested,  the  same  to  be 
divided  equally  between  the  brothers  and  ♦the  sisters  of  the  child      L  *^^^  3 
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Bbtak  80  dying,  and  to  become  payable  in  like  manner  as  their  original 
Mansion,  shares ;  and  in  case  there  shall  be  only  daughters,  the  whole  to  be 
divided  equally  between  such  daughters,  and  to  be  paid  and  pay- 
able at  the  times  and  in  the  manner  hereinbefore  mentioned ;  and 
my  will  is,  that  my  said  trustees  for  the  time  being  shall,  duriDg 
the  minority  of  any  of  the  children  of  my  said  niece,  apply  all  or 
any  part  of  the  interest  of  the  expectant  portion  of  such  children  in 
or  towards  their  respective  maintenance,  education,  or  advance- 
ment, as  my  said  trustees  for  the  time  being  shall  think  fit ;  and  in 
case  my  said  niece  shall  depart  this  life  in  the  lifetime  of  her  said 
present  husband  leaving  issue,  and  all  such  issue  shall  depart  this 
life  under  age  and  unmarried  during  the  lifetime  of  her  said 
husband,  then,  in  trust,  to  pay  the  whole  of  the  said  dividends  and 
interests  to  the  said  Sir  John  Milley  Doyle.  And  after  the  decease 
of  my  said  niece  and  of  the  said  Sir  John  Milley  Doyle,  and  the 
survivor  of  them,  and  on  failure  of  issue  of  my  said  niece,  upon 
trust  to  pay  and  transfer  the  whole  of  the  said  capital  stock  unto 
and  equally  between  and  among  all  the  daughters  and  younger 
children  of  my  nephew  George  Bryan,  Jun.,  Esq.,  to  become  vested 
and  payable  to  such  daughters  and  younger  children  at  such  ages 
and  times,  and  in  such  manner,  and  with  such  powers  of  main- 
tenance, as  are  hereinbefore  directed  with  respect  to  the  children 
of  my  said  niece ;  and  the  dividends  to  accumulate  until  such  child 
or  children  of  my  said  nephew  shall  become  entitled  thereto  under 
this  my  will,  or  until  the  decease  of  my  said  nephew,  which  shall 
first  happen.  And  in  case  my  said  nephew  shall  depart  this  life 
without  any  child  or  children  who  shall  become  entitled  under  this 
my  will,  then  I  direct  that  my  said  trustees  or  trustee  shall  pay 
and  transfer  the  whole  of  the  said  capital  stock  unto  and  amongst 
such  person  or  persons  as  shall  be  then  my  next  of  kin,  entitled 
under  the  Statute  of  Distribution  of  an  intestate's  estate."  And  as 
[  ^740  ]  to  all  the  residue  of  her  *effects,  the  testatrix  gave  the  same  to  her 
said  niece,  Lady  Doyle. 

The  testatrix  died  in  1819.  The  trust  funds,  after  her  decease, 
were  transferred  into  the  names  of  the  four  trustees,  and  the 
dividends  were  paid  to  Lady  Doyle. 

In  a  suit,  commenced  in  1844,  by  the  daughters  and  younger 
children  of  Mr.  George  Bryan,  by  their  father  as  next  friend,  as 
having  contingent  interests  in  the  trust  fund,  the  fund  was  paid 
into  Court ;  and  the  dividends  continued  to  be  duly  paid.  In  1851 
Lady  Doyle  died,  without  having  had  any  issue. 
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This  was  the  petition  of  Sir  John  Milley  Doyle,  setting  out  the       Bbtah 
will  of  the  testatrix,  and,  among  others,  the  facts  above  stated ;  sub-     makbion. 
mitting  that  the  gift  over  to  or  in  favour  of  the  plaintiffs  was  void  in 
law,  and  that,  in  the  events  that  had  happened,  the  petitioner  had 
become  entitled  to  the  fund  in  Court ;  and  the  petition  asked  that 
the  fund  might  be  directed  to  be  paid  to  him  accordingly. 

Mr.  Russell  and  Mr.  J.  S.  Moored  in  support  of  the  petition ; 
and  Mr.  Busk  for  other  parties  in  the  same  interest  with 
the  petitioner : 

The  gift  over  in  favour  of  the  plaintiffs  is,  "  after  the  decease  of 
my  said  niece  and  of  the  said  Sir  John  Milley  Doyle,  and  the 
survivor  of  them,  and  on  failure  of  issue  of  my  said  niece."  This 
gift  is  by  express  words  to  take  effect  after  failure  of  issue,  which 
must  mean  a  general  failure  of  issue ;  and  it  is,  therefore,  void. 
There  is  nothing  in  the  will  to  connect  the  word  "  issue  "  here  with 
the  preceding  limitations  in  favour  of  the  ''  children,"  so  as  to 
induce  the  Court  to  read  the  word  ''issue"  as  "children,"  or  to 
interpolate  the  word  "  such "  before  "  issue."  The  words  " children" 
and  *'  issue  "  in  the  preceding  parts  of  the  will  create  a  confused 
mass  of  limitations.  It  would  be  a  most  dangerous  rule  to  limit 
this  gift  over,  which  is  couched  in  words  having  a  clear  and  distinct 
meaning,  by  ^reference  to  the  preceding  confused  apd  indistinct  [  *7^i  ] 
clauses,  by  which  there  is  nothing  to  indicate  that  the  testatrix 
intended  it  to  be  governed  or  limited.  [They  cited  Hockley  v. 
Maurbeyd),  Leeming  v.  Sherratt(2),  Carter  v.  Bentall{s),  Head  v. 
Randall  (4),  Ellicombe  v.  Oompertz  (6),  Bankes  v.  Holme  (6),  Morse  v. 
Lfrd  Ormond  (7),  and  some  earlier  cases.] 

The  VicB'Chancbllob  referred  to  Lady  Lanesboraugh  v.  Fox  (8), 
and  suggested  that  the  authority  of  Morse  v.  Lord  Ormond  on  this 
point  had  been  doubted. 

Mr.  Malins  and  Mr.  Renshaw  for  the  plaintiffs,  who  claimed 
under  the  gift  over : 

The  word  *'  issue  "  in  the  gift  over  must  mean  such  issue  as  were 
before  mentioned,  and  as  were  included  in  the  previous  limitations, 
and  not  issue  in  general.  The  Court  will  read  a  will  so  as  best  to 
give  effect  to  its  provisions.    In  this  case,  it  will  either  read  the 

l)  i  B.  B.  93  (1  Veg.  Jr.  143).  (5)  45  E.  R.  234  (3  My.  &  Cr.  127). 

•::)  62  B.  £.  1  (2  Hare,  14).  (6)  25  E.  E.  79  (1  Buss.  394,  n.). 

'3)  jO  B.  B.  283  (2  Boav.  551),  (7)  25  B.  B.  85  (1  Buss,  382). 

•4)  60  B.  B.  128  (2  Y.  &  C.  C.  0. 231).  (8)  Oaa.  t  Talb.  262. 
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Brtak       clause  in  question  as  if  the  word  "  such  **  were  inserted  before  the 

Mammon,     word   "issue,"   or   it   will   read  the  word   "issue"  as   meaning 

"  children."    Either  mode  will  sustain  the  gift  over.    [They  cited 

Malcolm  v.   Taylm'{\)y  Baker  v.    Tticker{2),  Trickey  v.  Trickey[^^, 

Ellis  V.  Selby  (4),  and  some  earlier  cases.] 

[  742  ]       The  Vicb-Chancbllor  : 

I  am  of  opinion  that  the  failure  of  issue  on  which  the  gift  over 
occurs  in  this  will,  is  not  a  general  failure  of  issue,  but  of  the  issue 
who  were  to  take  under  the  previous  limitations.     The  testatrix 
has  provided  for  all  the  children  of  Lady  Doyle,  whom  she  intended 
to  take  vested  interests,  sons  at  their  respective  ages  of  twenty-one 
years,  and  daughters  at  their  respective  ages  of  twenty -one  years, 
or  at  their  marriages  with  the  consent  of  their  parents  or  guardians. 
She  did  not  mean  any  son  to  take  who  might  have  married  and 
died  under  twenty-one  leaving  issue.     It  is  a  rule  of  construction, 
not  now  to  be  controverted,  that,  where  there  is  a  gift  to  some  only 
of  a  class,  and  there  is,  subsequently,  a  gift  over  upon  failure  of  all 
that  class,  it  is  to  be  construed  upon  failure  not  of  the  whole  class, 
but  of  those  only  who  are  mentioned  before.     It  it  is  necessary  to 
support    this  proposition  by  authority,  the  cases    of   Malcolm  v. 
Taylor  (1)  and  Salkeld  v.   Vernon  (5)  seem  to  me  to  supply  that 
authority.     The  case  of  Doe  v.  Lucraft  (6)  has  been  cited,  in  which 
TiNDAL,  Ch.  J.,  was  pressed  by  that  rule ;  and  it  appears  to  me  that 
he  did  not  dissent  from  it.     He  only  said  he  would  not  apply  it  i" 
that  case,  so  as  to  make  it  include  the  ''  issue  "  mentioned  before, 
with  the  restrictions  which  accompanied  the  mention  of  such  issue 
in  the  preceding  part  of  the  will.     He  then  proceeded  to  say, "  If  we 
were  to  import  such  a  restriction  into  this  part  of  the  will,  we  should 
manifestly  do  violence  to  the  intention  of  the  testator  expressed  in 
another  part." 

Now,  I  do  not  feel  sure  that  in  this  will  I  am  obliged  to  call  in 
aid  that  rule  of  construction.  The  gift  here  is  on  failure  of "  issue," 
and  I  think  that  the  word  *'  issue,"  in  this  will  means  **  children." 
It  is  obvious,  that,  in  many  parts  of  this  will,  the  testatrix  by  the 
word  **  issue  "  must  mean  children.  The  testatrix  first  disposes  i 
the  income  of  the  fund  during  the  lives  of  Sir  John  and  Lady  Dovle 
[  *743  ]       and  the  survivor  of  them,  and  then  she  proceeds  to  dispose  *of  the 

(1)  34  R.  R.  117  (2  Ru88.  &  My.  416).  (4)  40  R.  R.  160  (7  Sim.  352). 

(2)  8S  R.  R.  60  (3  H.  L.  C.  106).  (5)  1  Eden,  64. 

(3)  41  R.  R.  126  (3  My.  &  K.  660).  (6)  8  Bing.  386. 
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capital ;  and  the  application  which  she  makes  of  that  is,  that  during 
the  life  of  Sir  John  Milley  Doyle  one  half,  and  after  the  decease  of 
the  survivor  of  them,  the  whole,  is  given  to  the  children  of  Lady 
Doyle ;  with  a  provision  for  the  maintenance  of  the  children  until 
they  come  of  age.  That  is  obviously  a  repetition  of  that  part  of  the 
provision  for  the  application  of  the  income  during  the  lives  of  them 
and  the  survivor  of  them.  In  case  she  should  leave  issue,  then  one 
moiety  or  half  part  only  of  the  dividends  is  to  be  paid  to  Sir  John 
Milley  Doyle  for  life,  and  the  other  moiety  thereof  is  to  be  applied 
during  his  life  for  the  benefit  of  such  issue  of  the  testatrix's  said 
niece,  or  for  their  maintenance,  education,  or  advancement  during 
their  respective  minorities.  And  then  she  proceeds,  during  the 
life  of  Sir  John  Milley  Doyle,  to  give  half  the  capital  for  the  benefit 
of  the  "  children  of  her  said  niece.*'  It  is  obvious  that  she  did  not 
mean  a  different  class  to  take  under  the  latter  bequest  to  children 
from  those  who  were  to  benefit  by  the  former  gift  to  issue.  She 
makes  the  same  provision  for  children,  eo  nomine,  as  she  before 
made  for  issue,  meaning,  according  to  my  judgment,  children  ;  and 
then  the  word  "  issue  "  in  the  clause  which  follows,  "  in  case  my 
said  niece  should  depart  this  life  in  the  lifetime  of  her  now  present 
husband  leaving  issue,  and  all  such  issue  should  depart  this  life 
under  age  and  unmarried,"  obviously  means  children,  and  confirms 
this  construction.  I  therefore  think,  that,  without  calling  in  aid 
the  general  rule,  there  is  enough  in  this  will  to  show  that  the  failure 
of  issue  here  mentioned  means  a  failure  of  children ;  and  therefore 
the  gift  over  takes  effect. 

The  order  must  declare  that  the  petitioner.  Sir  John  Milley  Doyle 
Ls  entitled  to  the  income  of  the  fund  in  Court  for  his  life ;  and  that, 
subject  to  his  life  interest,  the  plaintiffs  are  entitled  to  the  coiyvs. 


Brtan 

V. 

Mansion. 


WHITE  V.  BAKKER(l). 

(5  Do  G.  &  Sm.  746—753  ;  S.  C.  17  Jur.  174  ;  20  L.  T.  0.  S.  152.) 
Defendants,  husband  and  wife,  having  answered  a  bill,  seeking  the 
aocounU  of  a  business  in  question  in  the  suit  extending  over  upwards  of 
Uiijiy  years,  in  which  the  plaintiff  had  been  a  partner  with  the  defendant, 
the  husband,  for  the  last  ten  years,  an  order  was  made,  under  which  the 
plaintiff  obtained  access  to  all  the  documents.    The  plaintiff  amended  his 


;i}  LotkeU  V.  LodsHt  (1869)  L.  R  4 
To.  336;  and  now,  under  Order  31, 
rr.  6,  7  and  20,  a  defendant  may  pro- 
Uct  himself  from  interrogatories  which 


are  not  strictly  relevant  or  which  are 
oppressive,  imnecessary,  or  prema- 
ture.— O.  A.  S. 


1852. 
July  23. 

Park  KB, 
V.-C. 
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Wh  ite  biU,  introduciDg  interrogatories  as  to  minute  particularB  of  the  dealings  aid 

«•  accounts  ;  the  defendants,  by  their  answer  to  the  amended  bill,  stated  tha 

Babkeb.  ^jjgy  Yiod  no  means  of  ascertaining  the  particulars  inquired  after,  except  by 

the  books  in  the  defendants'  possession  which  were  eighty  in  number,  and 
the  books  in  the  possession  of  plaintiff  and  defendant,  which  were  ttxty  in 
number ;  and  alleged  that  the  plaintiff  had  had  access  to  all  the  documeuta, 
and  that  the  plaintiff's  professional  accountant  had  examined  them,  and 
made  many  extracts  therefrom ;  and  also  that  the  books  were  oidiaarr 
business  books,  kept  with  regular  entries;  and  that,  to  set  forth  tk 
accounts  as  required,  would  subject  the  defendants  to  an  oppressiye  amount 
of  labour ;  and  they  submitted  that  they  were  not  boimd  to  answer  such 
in ten-ogatories  in  detail.  Upon  the  plaintiff's  exception  to  this  answer: 
Held,  that,  though  the  answer  was  technically  insufficient,  yet  the  Court 
having  regard  to  the  bill  and  answer,  was  bound  to  consider  what  object 
the  plaintiff  could  gain  by  a  more  full  answer;  and  in  tbe  abeenoe  of  an 
allegation  that  anything  had  been  fraudulently  or  erroneously  inserted  in 
or  omitted  from  the  accounts,  the  Court  could  not  see  any  object  to  be 
gained  by  the  plaintiff  by  a  more  full  answer,  and  overruled  the  exception. 

The  plaintiff  in  this  suit,  Mr.  Bobert  Foulder  White,  was  one  of 
the  children  of  James  White,  who  died  intestate  in  1820.  The  prin- 
cipal defendants  were  Mr.  Bichard  Barker,  and  Margaret  his  wife, 
who  had  been  the  widow,  and  was  the  administratrix  to  the  estate 
of  James  White,  her  deceased  husband.  She  was  also  the  plaintiff's 
mother ;  the  other  children  of  the  intestate  were  the  other  defendants. 

Disputes  having  arisen  between  the  plaintiff  and  Mr.  and  Mrs. 
Barker,  this  suit  was  instituted  in  1851,  seeking  an  account  of  the 
intestate's  estate,  and  for  a  declaration  that  the  business  of  the 
intestate  which  Mr.  and  Mrs.  Barker  had  carried  on,  and  the  good- 
will thereof,  formed  part  thereof,  and  for  an  account  in  respect 
thereof. 

The  defendants,  Mr.  and  Mrs.  Barker,  answered  the  original  bill 
Exceptions  were  taken  to  this  answer,  which  were  argued  before  the 
Vice-Chancellor  Knight  Bruce  on  the  27th  of  June,  1851,  when,  by 
an  order  made  by  consent,  the  exceptions  were  overruled,  without 
prejudice  to  any  question  in  the  cause;  and  the  costs  of  the 
exceptions  were  reserved ;  and  the  defendant  Mr.  Barker  was 
ordered  to  produce  on  oath  all  the  papers  mentioned  in  the  schedule 
to  the  answer  of  himself  and  wife,  for  the  inspection  of  the  plaintiff, 
and  to  permit  him  to  make  copies  and  extracts.  The  defendant 
[  '747  ]  accordingly  produced  all  the  documents,  *and  the  plaintiff  and  bis 
professional  accountant  fully  inspected  them,  and  made  all  oucb 
extracts  as  they  thought  necessary. 

The  bill  was  then  amended.  From  the  statements  therein,  it 
appeared  that  Mr.  White,  the  intestate,  carried  on  the  business  of 
a  newspaper  and  advertising  agent  in  Fleet  Street,  London ;  that 
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he  died  intestate,  and  that  the  defendant  Mrs.  Barker,  then  White 
Margaret  White,  the  widow  of  the  intestate,  obtained  letters  of  babkeb. 
administration  to  the  estate  of  the  intestate ;  and  that,  in  1882,  she 
manied  the  defendant  Mr.  Barker ;  that  the  business  of  the  intes- 
tate was  carried  on  up  to  the  second  marriage  by  Mrs.  Barker ;  but 
that,  daring  that  period,  Mr.  Barker  had  interfered  in  it ;  and  that, 
subsequent  to  the  marriage,  Mr.  Barker  carried  on  the  business  in 
his  own  name. 

It  also  appeared,  that,  in  November,  1822,  new  business-books 
were  commenced  ;  that,  in  1881,  the  plaintiff,  being  sixteen  years 
of  age,  was  taken  into  the  office  as  a  clerk,  at  a  small  salary  ;  and 
that,  in  January,  1887,  the  defendant  Mr.  Barker  gave  one-tenth  of 
the  business  to  the  plaintiff,  and  in  1841,  Mr.  Barker  increased  the 
plaintiff's  share  to  one-fourth ;  that,  in  1848,  the  plaintiff  having 
married,  he  purchased  another  fourth  share  in  the  business  of  the 
defendant  Mr.  Barker,  paying  him  2,000Z.  for  it,  when  a  deed  of 
partoersbip  between  the  defendant  Mr.  Barker  and  the  plaintiff  was 
executed  by  them. 

The  accounts  of  the  intestate's  estate  were  made  up,  and  a  sum 
of  1,852/.  11«.  4d.  was  paid  to  the  plaintiff  as  his  share  thereof; 
whereupon  he  executed  a  release  in  respect  of  the  estate  to  the 
defendants  Mr.  and  Mrs.  Barker. 

The  amended  bill  contained  numerous  and  very  minute  interro- 
gatories as  to  the  business  and  the  profits  thereof,  and  the 
particulars  of  sums  received  therefrom  or  employed  therein,  and 
of  cheques  given  or  paid  in  carrying  on  the  business,  and  the 
names  of  the  persons  connected  with  *the  transactions  or  otherwise  [  *748  ] 
in  conducting  the  business.  The  scope  of  these  interrogatories  will 
appear  fully  in  the  extract  from  the  defendants'  answer  inserted 
below. 

The  relief  prayed  by  the  amended  bill  was,  that  it  might  be 
declared  that  the  release  and  deed  of  partnership  of  1848  were 
fraudulent  and  void,  and  that  they  might  be  set  aside ;  and  for  a 
declaration  that  the  defendant  Mr.  Barker  could  not  acquire  the 
goodwill  of  the  intestate's  business,  except  for  the  benefit  of  the 
plamtiff  and  the  defendant,  his  brothers,  and  sisters ;  and  that  the 
Imsiness  and  profits  formed  part  of  the  intestate's  estate ;  and  that 
Mr.  Barker  might  be  charged  with  the  2,0002.  paid  by  plaintiff  to 
him,  with  interest,  and  also  with  the  plaintiff's  share  of  the  business 
of  the  intestate ;  and  for  accounts  and  general  relief  on  that  footing. 

The  defendants'  answer  to  this  amended  bill  contained  the 
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White       following  passage :    *'  This  defendant   Bichard   Barker  says,  and 

Barker.      ^^^^  defendant  Margaret  his  wife,  believes  it  to  be  true,  that  seTeral 

of  the  interrogatories  to  the  said  amended  bill,  and  particularly  the 

interrogatories  numbered  respectively  6,  7,  8,  16,  17, 18,  19, 20, 21, 

28,  82,  and  88,  contain  inquiries  as  to  all  or  some  of  the  matters 

following ;  that  is  to  say,  the  results  of  accounts  relating  to  the  said 

business,  the  profits  thereof  or  of  some  part  or  parts  thereof,  the 

particulars  of  sums  received  therefrom  or  employed  therein  or  taken 

out  therefrom,  or  of  cheques  given  or  paid  in  carrying  on,  or  the 

names  of   persons  connected  with  or  receiving  money  from,  or 

entries  made  in  the  books  of  or  otherwise  relating  to,  the  said 

business,  or  the  profits  thereof,  or  the  mode  of  conducting  the  same; 

and  these  defendants  say,  that  they  are  unable  to  answer  sach 

inquiries,  and  humbly  submit  they  cannot  be  required  so  to  do,  for 

the  reasons  following,  which  reasons  are  hereinafter  referred  to  as 

the  '  several  reasons  hereinbefore  given ; '  that  is  to  say,  that  the 

said  inquiries  relate  to  a  vast  number  of  particulars,  all  of  which 

[  ^yis  ]       particulars  relate  to  *matters  which  occurred  many  years,  and  more 

than   seven  years  ago;    and    these  defendants,   R  Barker  and 

Margaret  his  wife,  have  no  means  of  ascertaining  these  particulars 

mentioned  or  inquired  after  by  such  inquiries,  except  by  the  books 

in  the  possession  of  the  defendant  B.  Barker,  which  books  are 

numerous,  and  amount  to  upwards  of  eighty  in  number,  and  extend 

over  a  long  series  of  years,  and  the  books  in  the  office  of  the  said 

business  in  Fleet  Street,  which  are  in  the  joint  possession  of  the 

said  plaintiff  and  this  defendant  B.  Barker,  about  sixty  in  number ; 

and  this  defendant  B.  Barker  says,  that  he  is  willing  to  produce  all 

the  said  books  which  are  in  his  own  possession,  and  which  are  all 

particularly  described  in  the  second  schedule  to  the  said  former 

answer  of  these  defendants,  for  the  inspection  of  the  said  plaintiff 

and  his  accountant  or  accountants;   and  is  also  willing  to  permit 

and  has  never  interfered  with  the  inspection  by  the  said  plaintiff 

and  his  accountant  of  all  the  said  books  in  the  joint  possession  of 

the  said  plaintiff  and  this  defendant  B.  Barker,  and  which  latter 

books  are  also  very  numerous,  and  extend  over  a  series  of  years : 

and  in  fact  all  the  said  books,  as  well  those  in  the  possession  of 

this  defendant  B.  Barker,  as  those  in  such  joint  possession  as  afore- 

said,  have  from  time  to  time  when  required  been  produced,  at  all 

reasonable  times,  to  a  Mr.  Franklin,  an  accountant  employed  by  the 

said  plaintiff,  and  such  accountant  was  engaged,  as  these  defendants 

have  been  informed  and  believe,  for  a  considerable  period  in  the 
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jear  1850,  in  inspecting  some  of  the  said  books  in  the  joint  pos-  White 
session  of  this  defendant  R.  Barker  and  the  said  plaintiff,  and  was  barker. 
employed  from  the  latter  end  of  the  month  of  July  last  for  several 
months  in  inspecting  all  these  said  books  in  the  sole  possession  of 
this  defendant  B.  Barker,  as  well  as  many  of  the  said  books  in  the 
joint  possession  of  the  said  defendant  and  the  said  plaintiff;  all 
which  last-mentioned  books  have  also  been  produced  since  the  said 
month  of  *July  last  for  the  inspection  of  the  said  Mr.  Franklin,  f  *^^^  ] 
who,  as  these  defendants  are  informed  and  believe,  has,  during  that 
period,  made  copies  of  various  parts  of  several  of  the  books  so  pro- 
duced for  his  inspection,  and  also  very  many  extracts  therefrom. 
And  these  defendants  say,  that  they  are  not  professional  accountants, 
and  they  believe  it  would  require  a  professional  accountant  several 
months'  continuous  labour  to  ascertain  from  the  said  books  such  of 
the  various  particulars  inquired  after  by  the  said  amended  bill,  or 
mentioned  in  such  inquiries,  as  can  be  ascertained  therefrom.  And 
this  defendant,  B.  Barker,  says,  that  he  believes,  and  this  defendant 
Margaret,  his  wife,  is  informed  and  believes,  that  the  books  relating 
to  the  said  business  from  the  time  of  the  marriage  of  the  defendants 
till  the  present  time,  were  ordinary  business  books,  and  that  all 
matters  relating  to  the  said  business,  and  usually  entered  in  respect 
of  businesses  of  a  like  nature,  were,  as  these  defendants  believe, 
regularly  entered  therein;  and  that  all  the  books  of  the  said 
business,  from  the  said  1st  of  November,  1825,  to  the  present  time, 
are  now  in  existence  and  ready  to  be  produced  to  the  said  plaintiff; 
and  that  the  said  plaintiff,  as  well  by  himself,  he  having  for  many 
years,  namely,  from  1837  to  the  present  time,  been  engaged  in 
making  entries  in  the  said  business  books,  and  having  had  access 
daring  a  great  part  of  that  period  to  all  such  of  the  books  of  the 
said  business  as  were  kept  before  1887,  as  by  his  said  accountant, 
who  has  had  such  inspection  as  aforesaid,  has  had  ample  means  of 
informing  himself  of  the  contents  of  all  such  books.  And  these 
defendants  humbly  submit  to  this  honourable  Court,  that  it  would 
be  oppressive  and  unreasonable,  and  would  lead  to  no  satisfac- 
tory results,  to  require  these  defendants,  or  either  of  them, 
to  go  through  the  said  books  themselves  ;  and  that  it  would 
lead  to  great  and  useless  expense  if  they  were  to  employ  an 
accountant  so  to  do,  inasmuch  as  they  could  only  state  the 
resultB  which  such  accountant  had  arrived  at,  the  accuracy  of 
^which  results  they  would  not  be  able  to  test  without  going  through  [  *76i  ] 
the    said   books   themselves.      And    this   defendant,  B.   Barker, 
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v/MiTi       says,  that  he  has  attempted  to  make  out  from  the  said  books  the 
Barkbb.      necessary  accounts  to  enable  him  to  answer  the  interrogatories  in 
the  said  amended  bill,  and  had  also  endeavoared  previoasly  to 
make  oat  some  of  the  said  particulars,  as  will  appear  by  an 
inspection  of  the  papers  contained  in  the  bundle  referred  to  in  the 
said  second  schedule  to  the  said  former  answer  of  the  defendants,  a 
particular  description  of  the  contents  of  which  bundle  has  since 
been  verified  by  affidavit  by  this  defendant,  R.  Barker ;  but  this 
defendant,  R.  Barker,  says,  that  the  results  stated  in  many  of  such 
papers  are  not  accurate ;  and  although  he  has  endeavoured  to  make 
out  such  accounts  as  aforesaid,  he  has  found  it  so  difficult,  from  the 
immense  length  and  particularity  of  such  accounts,  for  him  to  make 
out  the  accounts  required  in  order  to  answer  the  inquiries  in  the 
said  amended  bill ;  that,  after  employing  much  time  and  labour,  he 
has  felt  himself  unable  to  do  so,  and  has  been  compelled  to  desist 
from  the  attempt;  and  these  defendants  say,  that  they  do  not  know, 
and  are  unable  to  set  forth,  as  to  their  belief  or  otherwise,  and 
humbly  submit,  that,  for  the  several  reasons  hereinbefore  given,  thev 
cannot  be  required  to  set  forth  what  sums  or  sum  this  defendant, 
R.  Barker,   received  in  respect  of,  and  in  any  and  what  way 
connected  with,  the  said  business  in  the  year  1822,  or  how  he 
applied  the  sums  or  sum  which  he  so  received,  or  in  what  particular 
books  there  were  or  are,  or  was  or  is,  any  and  what  entries  or  entry 
in  respect  thereof,  except  that  this  defendant,  R.  Barker,  believes 
that  all  such  sums  that   were  received  on  and  after  the  Ist  of 
November,  1822,  are  regularly  entered  and  accounted  for  in  some  of 
the  said  books  in  his  own  possession,  and  in  the  joint  possession  of 
himself  and  the  said  plaintiff;  and  that  the  only  entries  in  respect 
thereto  are  in  the  following  books  mentioned  in  the  second  schedule 
[  *752  ]       to  the  said  answer  *of  the  defendants  to  the  said  original  bill,  viz.  the 
cash  books,  Nos.  8, 9, 18 ;  the  cash,  bill,  and  banker's  account  book, 
No.   86 ;  and  the  general  cash  book.  No.   89 ;  and   probably  in 
some  other  of  the  said  books  relating  to  the  said  business,  which 
the  said  defendant,  R.  Barker,  cannot  specify ;  but  as  to  the  par- 
ticulars of  all  such  entries  the  defendants  crave  leave  to  refer 
to  the  said  books.    And   these  defendants  humbly  submit   that 
they  cannot  be  required  to  answer  further  the  sixth  interrc^tory 
to  the  said  amended  bill  for  the  several  reasons  hereinbefore 
given." 

The  plaintiff,  by  his  first  exception,  excepted  to  this  part  of  the 
answer. 


White 
Barker. 
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Mr.  Russell  and  Mr.  Oifard,  for  the  exceptions. 

Mr.  Malins  and  Mr.  Jessel,  for  the  defendants. 

The  Vicb-Ghancbllor  said : 

If  the  qaestion  were  as  to  the  technical  and  formal  snfficiency  of 
this  answer,  it  is  very  possible  that  the  Court  would  allow  this 
exception.  In  this  case  these  defendants  were  required  by  the  bill 
to  set  forth  the  accounts  in  question  in  the  suit,  with  a  measure  of 
detail  which  they  state  on  their  oath  would  involve  a  most  oppres- 
sive amount  of  labour,  and  would  also  occupy  much  time  ;  and  it  is 
urged  by  these  defendants,  that  the  plaintiff  himself,  by  exercising 
a  certain  amount  of  labour  and  attention,  would  be  able  to  obtain 
all  the  information  which  he  seeks.  Now,  the  Court  is  bound  to 
coneider  what  object  the  plaintiff  would  gain  by  compelling  these 
defendants  to  incur  the  labour  he  requires  of  them.  These 
defendants  have  stated  where  the  *materials  may  be  found  for  [  *763  ] 
obtaining  the  information  sought,  viz.  in  the  books  and  papers 
mentioned  in  the  schedule  to  their  answer.  They  say,  that  the 
plaintiff  has  always  bad  access  to  these  documents,  and  that 
they  have  been  investigated  by  his  accountant.  It  is  not  alleged 
)»y  the  plaintiff  that  anything  has  been  fraudulently  or  erroneously 
inserted  or  omitted.  No  object  would  be  gained  by  compelling 
these  defendants  to  give  all  the  accounts  in  detail  in  the  manner 
asked  for  by  the  bill. 

This  exception  must  be  overruled,  the  costs  to  be  costs  in  the 
cause. 

There  were  fourteen  other  exceptions,  which   involved  similar 
questions,  and  were  not  pressed. 


BAEKER  V.   BARKER  (I). 

(i  De  O.  A  Sm-  753—760 ;  S.  C.  21 L.  J.  OL  704 ;  17  Jur.  125 ;  19  L.  T.  0.  S.  268.) 

A  testator  gave  a  sum  of  money  to  trustees  in  trust,  to  pay  the  interest  to 
his  daughter  for  life,  and  after  her  decease  to  divide  the  principal  between 
all  and  every  the  children  of  his  said  daughter,  who  should  be  living  at  the 
time  of  her  decease,  and  the  lawful  issue  of  such  of  them  as  should  be  then 
dead  leaving  issue,  so  as  that  the  issue  of  each  child  so  dying  should  take 
the  share  which  their  deceased  parent  would  have  taken  if  living ;  and  so 
as  that  such  issue  of  each  child  so  dying  should  take  equally  share  and 
•hue  alike,  to  be  paid  to  all  such  children  and  issue  upon  their  respectively 

(1)  JUartin  r.  Hdgaie  (1866)  L.  E.  1  H.  L.  175,  35  L.  J.  Oh.  789. 
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Babkek  attaining,  and  in  case  they  should  live  to  attain,  the  age  of  twenty-oM 

V*  years,  with  clauses  directing  the  application  of  the  income  for  the  xiuuntb&- 

Babkbb.  ^jjjj^  ^j£  ^j^q  children  and  issue  as  the  trustees  might  think  fit.    One  of  the 

children  of  the  tenant  for  life  died  in  her  lifetime,  leaving  children,  sooieof 
whom  died  in  the  lifetime  of  the  tenant  for  life :  Held,  that  the  time  of  the 
death  of  the  child  of  the  tenant  for  life,  and  not  the  time  of  the  death  of  tbf 
tenant  for  life,  was  the  period  for  ascertaining  the  class  of  his  iasoe  who 
were  to  take ;  and  that  the  children  of  the  deceased  child  hving  at  hi? 
death,  though  they  subsequently  died  in  the  lifetime  of  the  tenant  for  life, 
took  vested  interests. 

Philip  Frotheboe,  by  his  last  will  and  testament,  dated  the  80th 
of   August,  1808,  gave  and    bequeathed   unto    his  sons  Edward 
Protheroe  and  Philip  Protheroe,  his  executors,  the  sum  of  22,000/.. 
upon  trust  to  place  the  same  out  at  interest  on  security,  and  to  pay 
the  income  thereof   unto  his  daughter  Elizabeth  Barker,  wife  of 
William  Barker,  for  her  life ;  and,  after  her  decease,  upon  trusts  in 
the  following  terms     *'  Then  in  trust,  as  to  the  said  principal  siun 
[  •754  ]      of   22,000?.,  to  divide  the  same  equally  *between  all  and  every 
the  children  of  my  said  daughter  Elizabeth  Barker  who  shall  be 
living  at  the  time  of  her  decease,  and  the  lawful  issue  of  such  of 
them  as  shall  be  then  dead  leaving  issue,  so  as  that  the  issue  of  each 
child  so  dying  shall  take  the  part  or  share  which  their  deceas^^i 
parent  would  have  taken  if  living:    And  so  as  that  such  issue o! 
each  child  shall  take  equally,  share  and  share  alike,  to  be  paid  to 
all  such  children  and  issue  upon  their  respectively  attaining,  and  in 
case  they  shall  live  to  attain,  the  age  of  twenty-one  years:    Aniin 
the  meantime,  I  order  and  direct  that  my  said  executors  shall  apply 
all  or  any  part  of  the  interest  and  income  of  the  said  sum  of  22,0001. 
for  and  towards  the  support,  maintenance,  and  education,  or  other- 
wise for  the  use  and  benefit,  of  such  children  and  issue  respectively 
as  my  executors  shall  think  fit."     The  testator,  by  his  will,  gave  all 
the  residue  of  his  real  and  personal  estates  unto  the  said  Edvaw 
Protheroe    and    Philip    Protheroe,  and    their    respective   beirs. 
executors,   administrators,  and  assigns,  as  tenants  in  common. 
The    testator    died    in    September,    1803^  and  Messrs.  Edwarf 
Protheroe  and  Philip  Protheroe,  the  executors,  shortly  afterward*' 
proved  his  will. 

Philip  Protheroe,  the  son,  and  his  son  Mark  Davis  Protherfr- 
became  bankrupts  in  1843,  and  Richard  Boucher  Callendar  ^^ 
Edward  Mant  Miller  became  the  assignees  under  the  ./Jo/.  Tha 
tenant  for  life  died  on  the  4th  of  August,  1844,  up  to  which  tinJ« 
the  annual  income  of  the  trust  funds,  representing  the  Bum  « 
22,000i.,  was  duly  paid  to  her.    The  tenant  for  life  had  evM 
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children,  and  no  more,  namely,  Mary  Barker,  who  was  born  on  the      Barker 

16^h  of  October,  1798,  and  died  on  the  2Srd  of  May,  1885,  a     bar^ker. 

spinster ;  Philip  Barker,  who  was  born  on  the  20th  of  January, 

1600,  and  died  on  the  13th  of  May,  1838,  leaving  a  widow  him 

surviving,  and  having  had  five  children,  of  whom  foar  survived 

him;  Elizabeth  Barker,  who  was  bom  on  the  1st  of  March,  1801, 

and  intermarried  with  Patrick  Miller,  and  *died  on  the  23rd  of       [  •Tss  ] 

April,  1851,  without  having  had  any  child ;  Eleanor  Barker,  who 

was  bom  on  the  25th  of  December,  1804,  and  died  on  the  14th  of 

Jane,  1836,  a  spinster ;  William  Barker,  who  was  bom  on  the  17th 

of  June,  1806,  and  died  on  the  3l8t  of  December,  1841,  without 

having  been  married;  Susan  Barker, bom  on  the  16th  of  December, 

1807,  and  still  living ;   Gertrude  Barker,  who  was  born  on  the  3rd 

of  May,  1810,  and  died  on  the  8th  of  December,  1832,  a  spinster ; 

and  Caroline  Barker,  who  was  born  on  the  4th  of  December,  1811, 

and  died  on  the  20th  of  June,  1841,  having  intermarried  with  the 

Rev.  Thomas  Shelford,  but  she  died  without  having  had  a  child. 

Philip  Barker,  the  father,  married  Mary  Ann  Taylor,  who  survived 

iiim,  and  afterwards  became  the  wife  of  Count  Alexandre  Marie  de 

Riencourt.     The  said  Philip  Barker  had  issue  five  children,  and  no 

more,  namely,  the  plaintiff  William  Henry  Barker,  who  was  born 

on  the  30th  of  December,  1830 ;  Mary  Ann  Barker,  who  was  born 

on  the  2nd  of  May,  1833,  and  died  on  the  30th  of  May,  1849,  a 

spinster  and  an  infant;  Elizabeth  Barker,  born  on  the  10th  of 

April,  1835,  and  still  an  infant ;  Philip  Barker  the  son,  who  was 

bom  on  the  10th  of  July,  1836,  and  died  on  the  29th  of  March, 

1887,  an  infant ;  and  Sarah  Caroline  Barker,  who  was  born  on  the 

24th  of  October,  1837,  and  died  on  the  14th  of  May,  1843,  an  infant. 

Letters  of  administration  of  the  respective  estates  and  effects  of  the 

said  Mary  Ann  Barker,  Philip  Barker  the  son,  and  Sarah  Caroline 

Barker,    were    duly    granted    to    their    mother    Mary    Ann    de 

Riencourt. 

This  was  a  special  case,  stated  for  the  opinion  of  the  Court, 
between  William  Henry  Barker,  as  plaintiff,  and  Elizabeth  Barker, 
an  infant,  appearing  by  Patrick  Miller  under  the  special  order  of 
the  Court  as  her  guardian,  and  the  said  Mary  Ann  de  Biencourt, 
the  said  Philip  Protheroe  and  Mark  Davis  Protheroe,  and  Bichard 
Boacher  Callendar  and  Edward  Mant  Miller,  their  assignees  under 
their  bankraptcy,  as  defendants,  setting  forth  the  testator's  will  and 
^the  above  circumstances,  and  asking  the  opinion  of  the  Court  on  [  *7S^  ] 
the  following  questions :    Whether   the   said   Mary  Ann   Barker, 
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Babksb      Philip  Barker  the  son,  and  Sarah  Caroline  Barker,  or  any  and     I 
Bamkxb,      which  of  them,  took  vested  interests  under  the  bequests  of  the  snm 
of  22,000Z.  ?  and  who  were  the  parties  entitled  to  or  interested  in 
the  several  sums  of  stock,  representing  the  one-third  to  which  the 
said  Philip  Barker  deceased,  in  case  he  had  survived    the  said 
Elizabeth  Barker  the  elder,  would  have  been  entitled,  of  the  trust 
funds  subject  to  the  trusts  of  the  will  ?  and  who  were  the  parties 
entitled  to  the  fund  and  cash  representing  the  unapplied  income  of 
such  one-third  on  the  80th  of  December,  1851  ?  and  what  were  the 
rights  and  interests  of  the  parties  who  might  be  declared  to  be 
entitled  to  or  interested  in  the  several  funds  and  cash? 

Mr.  Russell  and  Mr.  Metcalfe  for  the  plaintiffs : 
Those  only  of  the  issue  of  Elizabeth  Barker,  the  tenant  for  life, 
who  were  alive  at  her  death,  are  entitled  to  the  fund.  As  to  the 
children  of  Elizabeth  Barker,  it  is  clearly  a  condition  that  thev 
should  be  alive  at  her  death,  to  entitle  them  to  take.  Philip,  the 
father,  could  have  been  entitled  only  in  case  he  were  alive  at  that 
time;  and  the  clause  substituting  his  issue  in  case  of  his  death 
must  be  read  as  being  subject  to  a  similar  condition.  The  gift  in 
Beimett  v.  Merriman  (i)  is  similar  to  the  present,  the  decision  in 
which  must  govern  this  case. 

To  be  alive  at  the  death  of  the  tenant  for  life  is  a  condition 
precedent :  Knight  v.  Cameron  (2).  It  is  true,  that  the  words  **  and 
not  otherwise "  occur  in  that  case ;  they,  however,  do  not  alter, 
they  only  repeat  the  preceding  language :  Lister  v.  Bradley  (3) 
refers  to,  and  recognises.  Knight  v.  Cameron. 

Mr.   Elmsley  and  Mr.   Carter  for  defendants   in   the  sftiue 
[  •767  ]  *interest  with  the  plaintiff: 

[[  Here  the  only  gift  to  the  class  is  in  the  direction  to  divide  and 
pay  the  fund  among  the  class  upon  the  death  of  the  tenant  for  life; 
those  only  take  who  survive  the  tenant  for  life :  Beck  v.  Bush  \^\ ; 
and  in  Bull  v.  Prichard  (6),  it  was  laid  down,  under  a  gift  of  real 
estate  to  children  of  a  daughter  who  should  live  to  attain  the  age 
of  twenty-three  years,  that  no  one  could  claim  who  could  wi 
predicate  of  himself  that  he  was  of  the  age  specified,  and  tbit 
otherwise  the  description  failed. 

(1)  63  K.  E.  110  (6  Beav.  360),       (4)  64  R  R  130  (7  Beav.  492). 

(2)  14  Ves.  389.  (5)  71  R.  B.  229  (5  Haw,  567). 

(3)  c8  B.  B.  7  (1  Hare,  10). 
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Mr.  Walker  and  Mr.  Hanson  for  the  defendants,  the  repre-  Barkkk 
seniatives  of  the  children  of  Philip,  who  had  died  in  the  babkbb. 
lifetime  of  the  tenant  for  life  : 

There  is  in  this  case  a  clear  gift  in  the  first  instance,  with  a  time 
fixed  for  payment  superadded  to  the  gift.  If  this  be  the  proper 
description  of  the  gift,  then  the  share  of  Philip  vested  in  his 
children  immediately  on  his  decease:  Packham  v.  Gregory  (l), 
Bahjer  v.  Mackell  (2),  Kevern  v.  Williams  (3),  Massey  v.  Hudson  (4), 
TfmpUman  v.  Warrington  (5),  Davies  v.  Fisher  (6),  Harrison  v. 
Grimwood  (7),  Vize  v.  Stoney  (s).  There  was  no  gift  over  in  this 
case  as  in  Vawdry  v.  Geddes  (9).  (They  also  cited  Booth  v. 
BiH^th  (10).) 

Mr.  Bacon  and  Mr.  C.  Hall,  for  the  residuary  legatees,  referred 
to  Leake  v.  Robinson  (li),  and  Hanson  v.  Graham  (12). 

Mr.  Piggoit  for  the  assignees  of  Philip  Protheroe,  the  son. 

Mr.  Metcalfe,  in  reply. 

The  question  as  to  the  title  to  the  income  of  the  shares  of  the  issue       [  768  ] 
daring  their  minorities  was  also  argued ;  but,  in  the  event,  that 
question  did  not  arise. 

The  Vice-Chancellor,  in  the  course  of  the  argument,  said, 
there  was  a  different  construction  in  the  case  of  a  legacy  which  was 
severed,  from  that  in  which  it  was  not  severed.  This  was  a 
severed  legacy.  He  also  remarked,  that  there  was  this  distinction 
between  the  present  case  and  that  of  Leake  v.  Robinson :  that,  in 
that  ease,  there  was  no  prior  life  estate;  but  the  will  now  in 
question  created  a  prior  life  estate  in  the  fund. 

At  the  end  of  the  argument,  his  Honour  said  :  The  questions  in 

this  case  are  two :  The  first  is,  what  is  the  class  which  takes  under 

the  gift  contained  in  the  will.     The  second  question  is,  whether  the 

individuals  of  that  class  do  or  do  not  take  interests  which  vested  at 

the  death  of  the  tenant  for  life.    The  gift  is,  that,  after  the  death 

(>{  the  tenant  for  life,  the  fund  shall  be  equally  divided  between  all 

n)  67  a  R.  98  (4  Hare,  396).  (8)  58  R.  R.  282  (1  Dr.  &  War.  337). 

n\  5  Ve«.  509,  (9)  32  R.  R.  196  (1  Russ.  &   My. 

. «;  36  R.  R.  132  (5  Sim.  172).  203). 

;4,  16  R  R.  158  (2  Mer.  130).  (10)  4  R.  R.  235  (4  Vcb.  399). 

^;  60  R.  R.  336  (13  Sim.  267).  (11)  16  R.  R.  168  (2  Mer.  363). 

r^.  59  R.  R.  468  (5  Beav.  201).  (12)  5  R.  R.  277  (6  Ves.  239). 
;:,  »  R.  R.  66  (12  Beav.  192). 
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BABKEB      the  children  of  the  tenant  for  life  who  should  be  living  at  the  time 
barkbb.      ^*  ^®^  death,  and  the  lawful  issue  of  any  child  then  dead  leaving 
issue.    As  to  the  children  living  at  the  death  of  the  tenant  for  life 
no  question  arises.     But  as  to  the  issue  of  any  child  then  dead  two 
constructions  have  been  contended  for ;  one  is,  that  the  issue  of  a 
deceased  child  who  are  to  take,  are  a  class  to  be  ascertained  at  the 
death  of  the  tenant  for  life.     The  other  construction  would  include 
a  child  of  a  child  surviving  his  parent,  but  dying  in  the  lifetime  of 
the  tenant  for  life.    The  Court  has  to  determine  between  these  two 
constructions;   and   it   is  a  question  of    considerable  doubt  and 
difficulty.      The   general  rule   of   law  is,  not   to    import  a    con- 
tingency into  gifts  of  this  kind ;  and  there  could  be  no  doubt,  if  ihe 
gift  had  stood  alone  to  the  issue  of  such  child  as  should  die  in  the 
lifetime  of  the  tenant  for  life  leaving  issue,  that  the  class  would 
include  all  the  children  left  by  the  child  who  died,  and    would 
[  ♦Tsa  ]       *not  be  confined  to  the  children  only  who  happened  to  be  in  exist- 
ence at  the  time  of  division.     That  is  the  general  rule.     The  qaestion 
is,  whether,  in  the  words  of  the  will,  there  can  be  found  enough — 
not  upon  a  conjectural  ground  merely — to  take  the  death  of  the 
tenant  for  life  as  the  period  for  ascertaining  the  class,  and  not  the 
death  of  the  stirps,  concerning  whose  issue  there  is  this  question. 
I  do  not  think  there  is  enough  in  this  will  to  confine  the  gift.     If 
the  words  *'  leaving  issue  "  could  be  read  as  referring  to  issue  living 
at  the  death  of  the  tenant  for  life,  then,  no  doubt,  that  might  be 
the  period  for  ascertaining  the  class.    After  a  careful  consideration 
of  the  words  in  this  will,  I  think  **  leaving  issue  "  means  at  the 
death  of  the  child  whose  death  is  contemplated,  and  not  at  the 
death  of  the  tenant  for  life ;  and  that,  consequently,  the  time  for 
ascertaining  the  class  is  the  death  of  such  child.     No  doubt  the 
testator,  with  respect  to  the  children  of  the  tenant  for  life,  provides 
that  those  only  are  to  take  who  are  living  at  the  period  of  division. 
It  might  well  happen  that  grandchildren,  whose  parents  are  dead, 
might  have  had  issue  in  the  lifetime  of  the  tenant  for  life ;  and 
making  the  gift  to  the  grandchildren  conditional,  in  the  same  way, 
would  take  it  away  altogether  in  that  event,  without  substituting 
their  issue.     I  cannot  see  how  to  import  this  additional  contingency 
into  this  gift.    It  appears  to  me,  in  this  case,  that  the  class  to  take 
are  the  children  left  by  Philip  at  the  time  of  his  decease,  who  were 
four  in  number,  and,  therefore,  that  Mrs.  Miller  and  Susan  each 
takes  one-third,  and  the  four  children  of  Philip  take  the  remaining 
one-third   among  them.      The  question    remains    whether  these 
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children  of  Philip  took  vested  or  contingent  interests,  there  being 
a  clear  gift  to  them  ;  and  I  think  this  is  the  ordinary  case  of  a  gift, 
with  a  direction  to  pay  superadded  JK)  it,  which  has  not  the  effect  of 
divesting  the  gift,  although  words  of  contingency  are  attached  to 
the  directions  to  pay  at  the  age  of  twenty-one  years.  A  gift  to 
^parties,  to  be  paid  to  them  at  twenty-one,  is  not  materially  different 
from  a  gift  to  be  paid  to  them  if  they  attain  twenty-one,  or  in  case 
they  attain  twenty-one.  These  interests,  therefore,  vested  in  the 
children  of  Philip  who  were  living  at  his  decease. 

It  becomes  unnecessary  to  consider  the  question  which  has  been 
raised  as  to  the  intermediate  income.  I  may  say,  however,  that  it 
seems  hardly  possible  to  distinguish  this  case,  on  that  point,  from 
MasUrs  v.  Scales  (i). 

I  consider  that  the  questions  upon  this  will  are  very  doubtful. 


Rabk&b 

9. 

Barker. 


[  •760  ] 


STOCKS  V.   DOBSON. 

(5  De  G.  &  Sm.  760—768.) 
[Affirmed  on  appeal,  as  reported  in  4  D.  M.  &  G.  11 ;  S.  C.  22 
L.  J.  Ch.  884,  17  Jur.  589.] 


1852. 
July  27. 

Parker, 
V.-C. 
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CLAY  V.  RUFF0RD(2). 

(5  De  G.  &  Sm.  768—785.) 

By  the  terms  of  the  deed  of  settlement  of  a  joint- stock  Salt  Company,  it 
vaf(  declared  that  the  Company  was  formed  for  the  purpose  of  manufacturing 
tmlt  on  their  works,  and  on  such  other  hereditaments  near  thereto  as  might 
be  purchased,  and  for  vending  the  salt.  Power  was  given  to  the  directors 
to  eelU  exchange,  and  lease  all  or  any  of  the  partnership  property,  and  to 
enter  into  any  contract ;  and  the  receipt  clause  provided  that  no  lessee  or 
purchaser  should  be  bound  to  ascertain  the  regularity  of  any  proceeding 
nzider  the  authority  of  that  deed.  It  was  also  provided,  that  no  new  rule 
or  regulation  altering  the  fundamental  constitution  of  the  partnership 
i«Hould  be  binding,  unless  confirmed  by  two  thirds  of  the  votes  of  the 
partners  present  at  two  successive  general  meetings.  The  Company  pur- 
chajFed  works  and  carried  on  the  manufacture  of  salt.  In  consequence  of 
the  rivalry  of  the  joint-stock  Alkali  Company,  the  business  was  can-ied  on 
at  a  loas.  After  negotiation,  the  managing  director  on  behalf  of  the  Salt 
Company,  and  a  director  on  behalf  of  the  Alkali  Company,  entered  into  and 
sapied  an  agreement,  dated  in  May,  1846,  whereby  the  former  agreed  to 
lea^se  for  the  term  of  twenty-one  3'ears  all  their  works  to  the  latter  at  a 
specified  rent.  It  was  a  term  of  the  agreement  that  the  lease  should  contain 
an  option  to  the  Alkali  Company  to  purchase  the  works  at  any  time  within 


f  1)  m  B.  R.  424  (13  Beav.  60). 

'2)   Oa^ntc  SUam  Navigation  Co,  v. 


Sutherherry  (1880)  16  Ch.  D.  i?36,  50 
L.  J.  Ch.  308,  43  L.  T.  743. 


1852. 
JuneV,  12, 

26. 
July  2,  30. 

Parker, 
V.-C. 
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Clay  twenty-one  years  at  a  price  named ;  the  agreement  was  to  be  subject  to  tke 

«.  consent  of  the  proprietors  of  the  Salt  Company.     At  a  meeting  of  pn>- 

BuFFORD.  prietors  properly  convened,  held  in  June,  1846,  it  was  unanimously  rwoWed 

that  the  agreement  should  be  confirmed.  The  Alkali  Company  entered 
into  possession  of  the  works ;  disputes  arose  as  to  the  state  of  the  repain, 
and  the  managing  director  for  and  ou  behalf  of  the  Salt  Company,  by  bill 
alleged  that  the  parties  to  the  agreement  were  respectively  duly  authorised 
by  their  respective  Companies  Ho  enter  into  the  agreement,  and  also  the 
confirmation  thereof  by  the  general  meeting  of  the  Salt  Company,  and 
sought  to  enforce  the  specific  performance  of  the  agreement.  The  an^ver 
admitted  the  due  authority  of  the  director  of  the  plaintiffs*  Company  to 

y  enter  into  the  negotiation,  and  that  the  general  meeting  authorised  its 

being  carried  out,  and  no  objection  was  taken  to  the  agreement  as  being 
ultra  vires :  Held,  that  the  directors  had  a  power  to  lease  or  sell,  or  to  do 
both ;  but  that  the  giving  an  option  to  the  Alkali  Company,  extending  over 
twenty-one  years,  to  purchase  or  not,  at  a  price  now  fixed,  was  beyond  the 
powers  of  the  managing  body ;  and  that  a  confirmation  by  a  meeting  of  the 
shareholders  could  not  effectually  sanction  the  contract;  also,  that  the 
consent  of  every  member  of  the  Company  was  necessary  to  give  validity  to 
the  contract ;  and  that  this  objection  was  available  to  the  defendant  at  th^ 
hearing,  notwithstanding  the  admissions  in  the  answer,  and  that  it  had  not 

t  been  taken  on  the  pleadings.    The  Court  wais  willing  to  give  the  plaintif!> 

an  opportunity  to  obtain  the  consents  of  each  proprietor  individually ;  but« 
it  being  admitted  that  some  of  them  were  under  disability,  it  dismissed  the 
bill  without  costa  The  defendant's  case  was,  that  a  verbal  agreement  wa^ 
added  to  the  written  agreement,  as  a  part  of  it,  as  to  repairs,  and  that  the 
plaintiffs  had  not  done  the  repairs  agreed  on,  which  disentitled  them  to 
enforce  specific  performance ;  and  he  filed  a  cross  bill  to  obtain  discovery 
and  evidence  in  support  of  this  defence.  This  ground  not  being  in  acconl- 
ance  with  the  view  which  the  Court  took  of  that  defence,  the  cross  bill  was 
dismissed  with  costs. 

Where  specific  performance  of  a  binding  contract  is  sought,  and  there  i« 
a  reference  to  the  Master  to  look  into  the  title,  or  to  ascertain  who  the  partita 
to  the  conveyance  are,  that  reference  enables  the  vendor  to  make  good  any 
defect  in  his  own  title,  or  to  procure  a  conveyance  up  to  the  date  of  the 
Master's  report  and  of  the  decree  ;  and  there  are  cases  in  which  an  Act  i*f 
I Wliament  has  been  obtained  to  remove  defects ;  but  when  the  Court  had 
come  to  the  conclusion  upon  the  evidence  that  there  was  no  binding: 
contract,  and  refused  to  decree  specific  performance,  on  the  ground  that 
the  assent  of  the  proprietors  was  a  term  of  the  contract,  and  that,  at  the 
hearing,  such  consent  was  not  proved,  the  Court  declined  to  refer  it  to  tht 
Master  to  inquire  whether  the  required  consent  could  be  obtained,  (»r  t<> 
make  any  reference  to  the  Master. 

Where  a  plaintiff  has  failed  at  the  hearing  to  prove  his  title  to  a  decrtv 
for  a  specific  performance  on  a  point  not  raised  by  the  pleadings,  the  Court 
dismisses  the  bill,  without  prejudice  to  any  other  bill  that  the  plain  tiff  ma} 
be  advised  to  file. 

This  was  a  suit  by  Mr.  Clay  and  others,  suing  on  behalf  of  them- 
selves and  the  other  members  of  the  Droitwich  Patent  Salt  Company, 
against  Mr.  Thomas  Bufford. 
[  769  ]  The  following  is  a  short  statement  of  the  circumstances  out  of 

which  this  suit  arose,  as  they  were  represented  on  behalf  of  the 
plaintiffs. 
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The  Droitwich  Patent  Salt  Company,  a  joint-stock  Company  con-        Clay 
sisting  of  many  hundred  members,  was  constituted  by  an  indenture     rubtobd. 
dated  the  Ist  of  March,  1826. 

Tlie  claases  in  this  indenture,  so  far  as  they  are  important  in 
reference  to  the  questions  in  this  suit,  are  stated  with  sufiScient 
particalarity  in  the  judgment  of  thelfiOE-CHANCBLLoa  (i). 

Mr.  Francis  Bufford,  the  sole  defendant,  was  one  of  the  board  of 
directors,  and  a  trustee  and  member  of  the  British  Alkali  Company, 
and  was  duly  inroUed  as  such  in  pursuance  of  the  provisions  of  'the 
Joint-stock  Companies  Act.  And  by  an  Act  of  Parliament,  passed 
in  the  year  1886,  the  British  Alkali  Company  was  enabled  to  sue 
and  be  sued  in  the  name  of  the  secretary,  or  of  any  one  member  for 
the  time  being  of  the  Company ;  and  Mr.  Bufiford  was  made  the  sole 
defendant  as  representing  that  Company. 

The  Droitwich  Patent  Salt  Company  carried  on  the  manufacture 
of  salt  on  the  premises  at  Droitwich  until  the  month  of  May,  1846, 
at  which  period  the  Company  was  entitled  to  certain  parcels  of 
lands,  messuages,  and  buildings,  brine  springs,  pits,  wells,  salt 
works,  lead  works,  and  wharfs,  subject  to  an  equitable  lien  for  the 
sum  of  3,0002. ;  *and  the  Company  was  also  possessed  of  a  plant,  [  *770  ] 
steam-engines,  and  other  apparatus,  stock  of  salt,  boats,  and 
machinery  used  in  carrying  on  the  manufacture  and  trade  of  the 
Company.  A  negotiation  was  at  that  time  opened  between  the 
Droitwich  Patent  Salt  Company  and  the  British  Alkali  Company 
for  a  lease  or  some  other  transfer  by  the  Droitwich  Patent  Salt 
Company  of  all  their  property  and  works  at  Droitwich  to  the  British 
Alkali  Company ;  and  such  negotiation  was  carried  on  by  William 
Clay  on  behalf  of  the  Droitwich  Patent  Salt  Company,  and  by 
Francis  Bufford  on  behalf  of  the  British  Alkali  Company ;  and  the 
last  named  plaintiff  and  the  said  defendant  were  duly  authorised  by 
the  Companies  to  which  they  respectively  belonged,  to  enter  into 
such  negotiation,  and  to  execute  the  contract  hei*einafter  set  forth. 

An  agreement,  dated  the  5th  day  of  May,  1846,  was  drawn  up  in 
writing  and  signed  by  the  last-named  plaintiff  and  the  said  defen- 
dant Francis  Bufford,  in  the  words  and  figures  or  to  the  purport 
and  effect  following,  that  is  to  say :  "  Heads  of  an  agreement  between 
William  Clay,  on  behalf  of  the  Droitwich  Patent  Salt  Company, 
and  F.  Bufford,  Esq.,  on  behalf  of  the  British  Alkali  Company. 
The  Droitwich  Patent  Salt  Company  to  lease  for  twenty-one  years 
to  the  British  Alkali  Company,  at  a  net  yearly  rent  of  4,0002.,  the 
(1)  Bee  post,  pp.  236—238. 
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Clat  whole  of  their  property  and  works  at  Droitwich,  aubject  to  the 
EuPFOBD.  agreement  subsisting  between  the  Company  and  Lord  Somers,  J.  H. 
Bradley,  and  J.  A.  Fardon.  The  British  Alkali  Company  to  take 
the  stock  of  salt,  moveable  utensils,  boats  and  barges,  and  materials 
useful  for  the  trade,  at  a  valuation  in  the  usual  way,  to  be  paid  to 
by  two  bills,  half  at  three  months,  and  half  at  six  months,  and  also 
to  give  a  bill  at  twelve  months  for  3,000{.,  the  amount  of  a  mortgage 
secured  on  the  works.  The  lease  to  contain  an  option  to  the  British 
Alkali  Company  to  purchase  the  works  at  any  time  within  the 
twenty-one  years,  should  they  see  fit,  for  a  sum  of  80,0001.  The 
t  •^Tl  ]  *title  which  the  Droitwich  Patent  Salt  Company  possesses  to  be 
accepted  as  sufiQcient ;  and  if  the  purchase  should  be  completed 
within  ten  years  from  the  date  of  the  lease,  an  abatement  of  3,00(K. 
should  be  made  from  the  purchase-money.  The  agreement  to  be 
subject  to  the  consent  of  the  proprietors  of  the  Droitwich  SaU 
Company.  May  5th,  1846."  The  plaintifiFs,  in  due  conformity  with 
the  stipulations  of  the  deed  of  settlement  of  the  1st  day  of  March, 
1826,  convoked  an  extraordinary  general  meeting  of  the  partners  of 
the  Droitwich  Patent  Salt  Company  to  be  held  on  Tuesday  the  2nd 
of  June,  1846,  to  consider  and  determine  on  the  agreement;  and 
such  meeting  was  duly  held,  and  the  agreement  made  with  the 
British  Alkali  Company  was  submitted  to  the  consideration  of  sneh 
meeting ;  and  a  resolution  was  come  to  thereat,  and  drawn  up  in 
writing  and  signed  by  all  the  persons  present  who  were  partners  in 
the  Company,  whereby  it  was  resolved,  and  the  partners  signing 
the  resolution  did  thereby  signify  their  full  approval,  consent,  and 
authority  to  the  managing  partners  of  the  said  Company  granting 
the  proposed  lease  under  the  conditions  and  terms  mentioned  in 
such  proposals,  as  by  the  said  resolution  will  appear. 

The  defendant  RufiFord  wrote  a  letter,  dated  the  8rd  of  July,  1B46, 
to  the  plaintiff  Clay,  on  behalf  of  the  Droitwich  Patent  Salt  Com- 
pany, to  the  following  purport:  "Dear  Sir, — ^As  considerable 
inconvenience  must  necessarily  arise  if  we  are  prevented  taking 
possession  of  the  works  of  the  Droitwich  Company  at  Droitwich  in 
conformity  with  our  agreement,  pending  the  legal  preparations  to 
give  to  my  Company  legal  possession,  may  I  request  from  yon  'Jn 
behalf  of  your  Company  that  you  will  give  us  possession  on  suffer- 
ance ;  and  I  will  engage,  when  called  upon  so  to  do,  to  give  up  the 
possession,  and  to  leave  the  works  in  the  same  state  and  condition 
in  which  we  received  them ;  or  otherwise,  in  case  of  any  deteriora- 
tion arising  to  the  works  by  the  temporary  occupation  of  the  same 
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by  *my  Company,  to  make  your  Company  ample  compensation  for        Clay 
the  same."    And  in  reply  to  that  letter,  the  plaintiflf  Clay,  on  the     ruppord. 
[same  day],  sent  to  the  defendant  Bufford  a  letter  to  the  following       [  *772  ] 
effect:  "In  reply  to  your  letter  of  this  date,  I  consent,  on  behalf  of 
the  Droitwich  Salt  Company,  to  grant  you  the  temporary  possession 
of  the  works  on  the  terms  contained  in  your  letter." 

The  British  Alkali  Company  then  entered  into  possession  of  and 
Qsed  the  works,  springs,  pits,  and  premises  agreed  to  be  leased  and 
sold  to  that  Company  by  the  Droitwich  Patent  Salt  Company,  and 
continued  in  such  possession. 

The  plaintiffs'  solicitors  prepared  a  draft  of  a  deed,  to  be  executed 
in  pursuance  of  the  above  agreement;  and  on  the  15th  of  July, 
1846,  it  was  delivered  to  the  solicitors  of  the  British  Alkali 
Company. 

On  the  14th  of  August,  1846,  the  draft  was  materially  altered, 
and  negotiations  respecting  the  contract  and  the  draft  took  place. 
Among  other  stipulations  which  the  British  Alkali  Company  insisted 
on,  they  claimed  a  right,  upon  the  completion  of  the  purchase 
agreed  to  be  made  by  them,  to  have  the  property,  premises,  and 
works  agreed  to  be  assigned  to  them  put  into  good  repair. 

The  prayer  of  the  bill,  that  the  British  Alkali  Company  might  be 
decreed  specifically  to  perform  the  agreement  of  the  6th  of  May, 
1846 ;  and  that  the  Company,  or  the  directors  or  trustees  thereof, 
might  be  directed  to  accept  from  the  plaintiffs  a  lease  of  the  pre- 
mises and  the  property  comprised  in  the  agreement;  and  for  a 
declaration  that  the  plaintiffs  were  not  liable,  as  the  condition  of 
their  acceptance  of  such  lease,  to  execute  any  repairs  of  the  pre- 
mises ;  and  for  a  decree  directing  the  British  Alkali  Company  to 
pay  rent  to  the  plaintiffs  for  the  premises  during  their  occupancy  ; 
and  for  the  appointment  of  a  receiver;  and  an  injunction  by  way 
of  additional  relief. 

The  sole  defendant  Bufford  by  his  answer  admitted,  *that  he  [  'TTS  ] 
represented  the  British  Alkali  Company,  and  the  agreement  of  the 
!>th  of  May,  1846;  but  he  set  up  as  an  additional  term  of  the 
agreement,  by  parol,  that  all  the  property  to  be  comprised  in  the 
lease  was  to  be  in  fair  tenantable  condition,  with  pannage  for  the 
manafacture  of  salt  in  fair  working  order ;  and  he  insisted,  that  the 
document  of  die  6th  of  May,  1846,  contained  the  heads  of  the  pro- 
posed agreement,  so  far  only  as  the  same  related  to  matters  of 
finance.  He  admitted  his  own  authority  to  enter  into  the  agree- 
ment, and  that  the  plaintiff  Clay  was  duly  authorised  by  the 
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Clat  Droitwich  Patent  Salt  Company  to  enter  into  the  negotiation  and 
RuFFOBD.  agreement ;  and  that  at  a  special  meeting  of  the  members  of  the 
Droitwich  Patent  Salt  Company,  held  on  the  2nd  of  Jane,  1846, 
**the  proprietors  of  the  said  Company  approved  of  and  confirmed 
the  said  agreement,  and  duly  authorised  and  empowered  the  plain- 
tiffs Clay  and  John  Wheley  Lea,  as  two  of  the  managing  partners 
of  the  Company,  or  either  of  them,  to  carry  the  same  into  foil  and 
complete  e£fect."  The  main  defence  set  up  by  the  answer  was. 
that  ''the  said  buildings  and  works  were  not  in  fair  tenantable 
condition,  but  were  much  in  want  of  repair ;  and  that  the  salt  pans 
of  and  belonging  to  the  said  works  were  also  not  in  fair  working 
condition,  but  wanted  considerable  repairs ;"  and  the  answer  stated 
several  meetings  on  behalf  of  the  two  Companies  for  arranging  the 
repairs  to  be  done,  but  that,  up  to  the  time  of  filing  the  bill,  tie 
premises  had  not  been  put  in  repair.  The  answer  also  stated  applica- 
tions for  the  abstract  of  title,  showing  that  the  plaintiffs'  title  had 
not  been  accepted.  And  the  defendant,  on  behalf  of  the  Britisii 
Patent  Alkali  Company,  submitted  to  perform  the  agreement  on  a 
title  being  shown,  and  on  the  repairs  being  done. 

The  defendant  filed   a  cross-bill  against  the  plaintifiis  in  the 
original  bill,  for  discovery,  in  aid  of  the  defence  as  to  the  non-repair 
[  •774  ]       of  the  premises,  and  that  the  putting  them  ♦into  repair  was  a  con- 
dition of  the  agreement  come  to  between  the  parties. 

The  cause  was  argued  at  great  length  before  the  Vice-Chancellor 
Wigram,  on  the  14th,  15th,  17th,  and  18th  of  December,  1B49; 
and  his  Honour  delivered  judgment,  holding,  on  the  evidence,  that, 
as  between  the  two  Companies,  the  agreement  of  the  5th  of  Mar* 
1846,  was  binding  between  the  parties;  and  that  the  defendaot 
was  precluded  from  setting  up  the  want  of  repair  as  a  defence  to 
the  plaintiffs'  claim;  but  at  the  defendant's  request  his  Honour 
directed  a  case  to  be  settled  for  the  opinion  of  a  court  of  law  on  the 
question  of  the  validity  of  the  agreement  of  the  5th  of  May,  1B46. 

The  hearing,  with  the  judgment  of  the  Vice-Chancellor  Wigius 
thereon,  is  reported  in  the  8th  Vol.  of  Mr.  Hare's  Reports,  p.  *^^- 

A  case  was  subsequently  settled  by  the  parties,  and  was  argued 
before  the  Court  of  Exchequer ;  but  that  Court  was  of  opinion  that 
the  case,  as  stated,  did  not  sufficiently  raise  the  question  of  the 
binding  effect  of  the  contract  between  the  parties,  and  declined  to 
give  any  opinion  on  that  case. 

The  cause  was  thereupon  set  down  to  be  reheard  before  thi> 
Court :  it  now  came  on  for  argument. 
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Mr.  Bethell,   Mr.    WiUcock,  and   Mr.    Teirell,  were  for  the        clay 
plaintiffs. 


RnFFORD. 


The  Solicitor-General  and  Mr.  Speed  were  for  the  defendant. 

The  case  was  discussed  on  various  points.  The  decision  of  the 
Coart  was  confined  to*the  question  of  the  validity  of  the  contract^ 
as  being  ultra  vires  the  directors  of  the  Droitwich  Patent  Salt 
Company,  the  plaintiffs. 

On  this  point  it  was  suggested  that  the  right  to  enter  *into  and       [  *775  ] 
I)erform  the  contract,  so  as  to  bind  all  the  members  of  the  plaintiffs' 
Company,  was  at  least  very  doubtful,  and  that  specific  performance 
would  not  be  enforced.     On  this  point,  Marlow  v.  Smith  (l),  and 
StiiptfUon  V.  Scott  (2),  were  cited. 

The  Vice-chancellor  said,  the  case  must  stand  over  till  the 
sittings  after  Term.  He  thought  that  the  option  which  the  contract 
gave  the  defendant  during  the  term  to  purchase  was  the  main 
difficulty  in  the  plaintiffs'  case. 

The  Solicitor- General  replied. 

The  Vice-Chancbllor  :  July  2. 

This  is  a  bill  for  the  specific  performance  of  a  contract  to  grant 
a  lease  by  the  Droitwich  Patent  Salt  Company  to  the  British  Alkali 
Company.  The  contract  is  dated  the  5th  of  May,  1846.  His  Honour 
stated  the  purport  of  the  agreement,  and  continued :  Now,  upon 
the  bill  which  was  filed  for  the  specific  performance  of  this  agree- 
ment, the  cause  came  on  to  be  heard  before  the  Vice- Chancellor 
WiG&uf ,  and  he,  disposing  of  some  of  the  points  which  were  argued, 
thought  it  right  to  direct  a  case  for  the  opinion  of  the  Court  of 
(Ixchequer.  The  question  to  be  submitted  to  the  Court  upon  that 
case  was,  whether  the  plaintiff,  as  managing  partner  of  the  Droit- 
wich Patent  Salt  Company,  had  power  to  enter  into  the  agreement 
of  the  5th  of  May,  1846.  That  case  was  argued  before  the  Court  of 
Licheqaer.  It  is  sufficient  to  say  that  the  Court  declined  to  give 
any  opinion  upon  the  case ;  so  that  the  cause  could  not  be  disposed 
of  upon  the  decree  in  the  manner  which  the  Court  contemplated  at 
that  time,  and  the  result  has  been  a  petition  of  re-hearing,  on  which 
the  cause  has  been  re-heard  before  me. 

(1)2?.  Wnw.  198,  201.  (2)  10  R.  B.  179  (16  Ves.  272). 
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Clay  Yarions  defences  were  made  by  the   defendant  upon  ♦the  re- 

BuFTORD.     bearing,  the  first  of  whicb  was,  tbat  it  was  part  of  tbe  agreement 

[  *776  ]  that  the  works  should  be  in  a  fair,  tenantable  condition ;  and  that 
in  point  of  fact  they  were  not  so,  and  for  that  reason  the  plaintifis 
were  not  entitled  to  a  specific  performance  of  the  agreement. 

Upon  the  consideration  of  the  evidence,  Sij;  Jambs  Wigram  came 
to  the  conclusion  that  the  defendant  had  failed  to  prove  that  it  was 
a  term  of  the  agreement,  that  the  works  should  be  in  a  fair  working 
condition.  The  agreement  itself  is  silent  upon  the  subject,  and  be 
came  to  the  conclusion  that  the  defendant  had  failed  to  make  ont 
a  case  entitling  him  to  use  a  parol  term  of  an  alleged  agreement  as 
a  defence  to  specific  performance,  and  that  that  defence  failed ;  and, 
having  considered  the  evidence,  I  entirely  concur  in  the  view  which 
the  Yice-Chancellor  Wioram  took  with  respect  to  that  point.  The 
argument  before  me  mainly  turned  upon  the  power  of  the  managing 
director  with  the  sanction  of  the  general  meeting  to  enter  into  this 
contract,  so  as  to  bind  the  Company ;  and  that  was  the  point  upon 
which  Sir  James  Wioram  thought  it  right  to  have  the  determination 
of  a  court  of  law,  and  on  which  the  court  of  law  declined  to  give 
an  opinion,  upon  the  ground,  as  it  has  been  stated,  that  the  learned 
Barons  considered  that  the  question  was  purely  one  of  equitable 
construction. 

The  power  of  the  directors  to  enter  into  this  agreement  depend? 
entirely  upon  the  provisions  of  the  deed  of  settlement  of  the  Droit- 
wich  Patent  Salt  Company,  which  is  dated  the  1st  of  March,  182«i. 
That  deed,  which  is  between  the  partnership  at  large  of  the  first 
part  and  the  trustees  of  the  second  part,  after  reciting  that  certain 
parties  present  at  a  meeting  had  agreed  to  form  themselves  into  a 
Company  in  the  nature  of  a  partnership,  and  to  become  partners 
for  the  purpose  of  making  salt  at  or  near  Droitwich,  in  the  county 
of  Worcester,  and  for  vending  the  same ;  and  that  it  was  agreed 

r  'TT?  ]  that  a  deed  should  *be  prepared  containing  the  usual  clauses  for 
regulating  the  partnership,  and  that  the  capital  should  l)eof  agiven 
amount;  recited  that  the  partners  had  entered  into  a  treaty  or 
agreement  with  certain  persons  for  the  purchase  of  certain  freehold 
and  leasehold  estates  situated  in  Droitwich,  containing  springs  of 
well  saturated  brine  ;  and  that  they  had  obtained  a  license  to  earn' 
on  their  works.  The  substantive  part  of  the  agreement  (so  far  a$ 
is  material)  is,  first,  that  the  parties  "  and  several  other  persons  after 
mentioned  should  be  and  continue  partners,  under  the  provision^ 
thereinafter  mentioned,  for  making  salt  on  the  said  several  works  and 
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premises  of  the  Droitwich  Patent  Salt  Company,  and  sach  other  Olay 
Lereditaments  near  thereto  as  might  he  purchased  and  occupied  on  ruffobd. 
behalf  of  the  said  partnership  under  the  provisions  of  the  now  stating 
indenture,  and  for  vending  the  same  salt."  The  fourth  clause  declares, 
that  eight  of  the  said  persons  shall  act  as  managing  partners  ;  that 
is  to  say,  shall  have  the  whole  and  sole  management  and  direction  of 
the  mode  of  carrying  on  the  works  at  or  near  Droitwich ;  and  then, 
among  other  powers,  they  are  to  have  **  the  power  to  sell,  exchange, 
and  lease  all  or  any  of  the  property  for  the  tune  being  of  the 
partnership,  and  to  enter  into  any  contract,"  and  so  forth.  The 
only  other  provisions  that  were  referred  to,  and  that  seemed  to  be 
of  importance,  was  the  twenty-fifth,  which  is  the  common  clause 
providing  that  the  receipts  of  the  trustees  should  effectually 
discharge  the  person  or  persons  paying  monies  from  being  obliged 
to  see  to  the  application  thereof,  or  from  being  answerable  for  the 
misapplication  or  nonapplication  of  that  money ;  and  the  following, 
*'  that  no  tenant,  lessee,  mortgagee,  purchaser,  or  other  assignee  or 
assignees,  shall  be  bound  to  ascertain  or  show  the  regularity  of  any 
proceeding  under  the  authority  of  the  now  reciting  indenture, 
which  might  otherwise  be  necessary  to  verify  his  or  their  title." 
Then  the  forty-sixth  is  a  clause  providing  '*  That  no  new  rules  or 
regulations  in  any  *manner  altering  the  fundamental  principles  or  [  *778  ] 
constitution  of  the  partnership  shall  be  binding,  unless  the  same 
shall  be  confirmed  by  two-thirds  of  the  votes  of  the  partners  present 
in  person  or  by  proxy  at  two  successive  general  meetings,  to  be 
specially  called "  in  the  manner  pointed  out.  The  forty-ninth 
claose  provides  for  the  absolute  and  entire  dissolution  of  the 
partnership  to  take  place  pursuant  to  the  resolution  of  two  meetings 
called  for  the  purpose.  I  may  state,  that  the  thirty-third  clause 
also  provides  for  calling  extraordinary  general  meetings  of  the 
partners  for  purposes  which  are  to  be  particularly  stated  in  the 
requisition  calling  the  meeting ;  but  no  other  business  except  that 
mentioned  in  the  requisition  is  to  be  transacted  at  the  meeting. 
Those  are  the  provisions  of  the  deed  which  seem  to  be  material. 

With  regard  to  the  power  of  the  managing  partners  to  enter  into 
the  agreement  two  points  were  taken.  The  first  was,  that  they  had 
no  authority  to  grant  a  lease  at  all ;  because  it  was  said  that 
granting  a  lease  would  put  an  end  to  and  suspend  the  whole  concern ; 
that  the  powers  of  the  deed  are  for  carrying  on  the  concern  as  a 
ealt  work,  and  for  no  other  purpose ;  and  that,  therefore,  you  must 
construe  the  power  to  sell  or  lease  all  or  any  part  of  the  property  in 
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Clay  some  way  diflferent  from  the  natural  import  of  those  words.  Now, 
fivrrouD.  I  certainly  cannot  accede  to  that  view  of  the  deed.  We  find  a 
trading  Company  purchasing  real  estate,  they  form  themselves  into 
a  Company  for  carrying  on  the  trade  ;  and  it  is  foreseen,  thai,  at 
some  future  time,  they  may  be  able  to  sell  or  let  the  real  estate,  the 
whole  or  any  part,  to  advantage,  or  that  circumstances  may  arise 
which  may  be  such  as  to  make  it  proper  in  the  management  of  the 
concern  that  the  whole  or  part  should  be  let  or  sold. 

The  fourth  clause,  in  words  as  clear  as  can  be  expressed, 
authorises  the  managing  body  '*  to  sell,  exchange,  or  lease  all  or 
any  part  of  the  property  for  the  time  being  to  the  partnership.*^ 
[  *779  ]  Why  are  those  words  to  be  struck  out  of  *the  deed  ?  It  is  said,  that, 
to  grant  a  lease  of  the  whole  or  to  sell  the  whole,  is  inconsistent  with  the 
general  objects  of  the  deed.  But  I  see  no  inconsistency.  It  may 
very  well  be,  that  they  may  think  it  proper  to  sell  or  to  let,  and  yet 
not  think  it  proper  finally  to  wind  up  and  dissolve  the  partnership 
under  the  power  for  that  purpose  contained  in  the  deed. 

This  is  a  trust,  or  power  in  the  nature  of  a  trust,  and  no  doubt 
every  authority  of  this  kind  may  be  abused  or  turned  to  improper 
purposes  by  those  in  whom  it  is  vested.  But,  where  the  authority 
is  given,  you  are  to  presume  that  the  parties  exercising  it,  are 
exercising  it  properly ;  you  are  not  to  presume  the  contrary.  And, 
at  all  events,  the  managing  partners  having  obtained  the  sanction  of 
a  general  meeting,  to  do  that  which,  in  my  opinion,  is  within  the 
scope  of  the  powers  of  the  deed,  have  entirely  relieved  themselves 
from  the  possible  imputation  that  they  are  making  an  improper  use 
of  those  powers  ;  so  that,  if  it  had  turned  upon  that  part  of  the  deed 
alone,  I  should  have  no  hesitation  in  saying,  that  the  lease  was 
within  the  powers  of  the  deed.  But  then  the  contract  has  another 
clause,  which  is,  that  the  lease  is  to  contain  an  option  to  the  British 
Alkali  Company  to  purchase  the  works  at  any  time  within  the 
twenty-one  years,  should  they  see  fit,  for  the  sum  of  80,0002.  Now, 
upon  the  best  consideration  that  I  can  give  to  the  case,  I  think  thai 
that  is  a  term  of  the  agreement  which  the  managing  partners  had 
no  authority  to  enter  into. 

It  is  an  agreement  under  which  the  defendants,  the  lessees,  are 
entirely  free.  There  is  no  obligation  upon  them  to  purchase  at  all, 
but  it  is  contemplated  that  the  managing  partner  for  the  time  being 
shall  be  bound,  at  any  time  during  the  whole  term  of  twenty-one 
years,  to  sell  this  property  to  the  defendants  for  80,0001.,  if  the 
defendants  think  fit  to  desire  it.    The  governing  body  for  the  time 
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l>eing  are  to  exercise  no  discretion  at  the  time,  as  to  whether  *that        Glat 
sale  is  for  the  benefit  of  the  Company   or  not.     They  may  be     rufford. 
persoaded  that  it  is  most  injurious  to  the  Company  to  sell,  or  to       [*780] 
sell  at  that  price ;  but  yet  they  are  to  be  bound  by  the  agreement 
entered  into  by  their  predecessors,  that  that  sale  shall  take  place ; 
and  in  addition  to  that,  during  the  whole  of  that  term,  they  are 
precluded  from  selling  any  part  of  the  property  to  any  one  but  the 
lessees,  however  beneficial  in  their  judgment  such  a  transaction 
might  be. 

In  my  opinion,  such  a  contract  cannot  be  entered  into  by  the 
managing  body  under  the  powers  contained  in  this  deed.  The  deed 
contains  a  simple  trust  for  sale ;  and  under  a  simple  trust  or  power 
for  sale,  I  take  it  to  be  too  clear  for  argument,  that  the  trustee 
cannot  enter  into  a  contract  of  this  kind,  binding  those  who  may 
succeed  him  in  the  trust,  to  sell  at  a  future  time,  at  a  price  now 
fixed,  without  exercising  any  judgment  whether  the  thing  is 
l^eneficial  or  not  at  the  time.  Then  in  answer  to  that,  it  was 
contended  that  this  contract  had  the  sanction  of  a  meeting  of  the 
bhareholders  of  the  plaintiflfs'  Company. 

Now,  having  regard  to  the  general  principles  applicable  to  a 
flobject  of  this  kind,  and  also  to  the  provisions  of  the  deed  of 
settlement,  that  the  sanction  of  a  general  meeting  could  not  confer 
apon  the  governing  body  the  power  to  enter  into  a  contract  of  this 
kind,  I  think  that  the  meeting  could  not  confer  upon  the  managing 
l>ody  authorities  beyond  those  which  were  conferred  upon  them  by 
the  deed.  If  it  was  found  that  those  authorities  were  insufficient, 
some  measures  must  have  been  taken  for  altering  the  powers  of  the 
deed.  But,  in  my  opinion,  the  persons  present  at  the  meeting, 
although  they  may  bind  themselves,  could  not,  even  if  they 
constituted  a  majority  of  the  Company,  bind  the  minority,  nor 
could  they  bind  absent  parties  to  a  disposal  of  the  real  property 
of  this  Company,  in  a  way  not  contemplated  by  the  deed  of 
settlement 

It  may  be,  that  the  consent  of  every  member  of  the  ^Company  [  *7^^  ] 
would  be  sufficient ;  and  if  it  had  been  a  feature  in  this  case,  that 
the  consent  of  every  member  had  been  obtained  to  this  contract, 
yoo  would  have  had  the  absolute  owners  dealing  with  their  property 
in  a  way  competent  for  the  absolute  owners  to  do,  and  the  case 
would  have  been  free  from  doubt. 

On  this  part  of  the  case,  it  was  submitted,  on  behalf  of  the 
plaintifls,  that  it  was  not  open  to  the  defendants  at  the  hearing  to 
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Clat  take  this  objection,  because  it  was  admitted  upon  these  pleadings, 
BuFvoBD.  ^^^^  what  was  done  was  regularly  done  in  such  a  way  as  to  bind 
every  member  of  the  partnership,  and  consequently  that  this 
objection  could  not  be  taken  by  the  defendants.  It  is,  therefore, 
necessary  to  look  carefully  into  the  pleadings  ;  and  the  condosion 
I  draw  from  them  and  the  evidence  is  this,  that  Mr.  Clay,  who  vu 
the  person  who  entered  into  this  contract  on  behalf  of  the  plaintiffs' 
Company,  had  all  the  authority  the  managing  body  could  give  him, 
and  all  the  authority  that  the  special  meeting  of  the  Company 
could  give  him,  but  not  the  authority  that  the  individual  consents 
of  each  member  could  give  him.  The  bill  states,  that  Clay  and  the 
defendant  were  duly  authorised  by  the  Companies  to  which  they 
respectively  belonged  to  enter  into  such  a  negotiation  and  execute 
the  contract  in  question.  It  also  states,  that,  in  conformity  with 
provisions  contained  in  the  contract,  the  plaintiffs,  immediately 
after  the  execution  thereof,  proceeded  to  take  the  necessary  steps 
for  obtaining  the  consent  thereto  of  the  proprietors  of  the  Droii- 
wich  Patent  Salt  Company ;  and  that,  accordingly,  the  plaintiffs, 
in  due  conformity  with  the  stipulations  of  the  deed  of  settlement 
of  the  1st  of  March,  1826,  convened  an  extraordinary  general 
meeting  of  the  partners  of  the  Droitwich  Patent  Salt  Company,  to 
be  held  on  Tuesday,  the  2nd  of  June,  to  consider  and  determine  on 
the  agreement.  The  meeting  was  duly  held ;  and  the  agreement 
so  made  with  the  British  Alkali  Company  was  submitted  to  the 
[  *782  ]  ^consideration  of  such  meeting ;  and  a  resolution  was  come  to 
thereat,  and  drawn  up  in  writing,  and  signed  by  all  the  persons 
present  who  were  partners  of  the  Company,  whereby  it  was 
resolved,  in  substance,  that  that  agreement  should  be  carried  iuto 
effect.  Now,  that  is  the  simple  statement,  that  all  persons  partners 
in  the  Company  present  at  a  meeting  confirmed  it.  There  is  no 
statement  that  there  were  individual  consents  obtained,  beyond  the 
consents  of  those  who  were  present  at  the  meeting.  Then,  the 
answer  which  was  relied  upon  on  this  part  of  the  case  admits  that 
the  defendant  was  authorised  by  the  British  Alkali  Company  lo 
enter  into  the  negotiation  and  agreement:  "  The  defendant  believes 
that  the  plaintiff  Clay  was  also  duly  authorised  by  the  Droitwicb  j 
Patent  Salt  Company  to  enter  into  the  negotiation ;  and  he  believes 
that  a  special  meeting  of  the  proprietors  of  the  said  Droitwich 
Patent  Salt  Company  was  held  on  the  2nd  day  of  June,  1846;  ^^ 
that  at  such  meeting  the  proprietors  of  the  Company  approved  ol 
and  confirmed  the  agreement,  and  duly  authorised  and  empowere^i 
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the  plaintiffs,  as  two  of  the  managing  partners,  to  carry  the  same  Glat 
into  fall  and  complete  effect."  Mr.  Bampstead,  the  secretary,  was  rufford. 
examined ;  and  he  proved  what  is  consistent  with  the  pleadings, 
that  the  meeting  was  called,  and  that  the  sense  of  the  meeting  was 
unanimous  in  favour  of  carrying  out  this  agreement ;  but  he  does 
not  attempt  to  prove — it  would  not  be  consistent  with  the  facts  of 
the  ease  if  he  had — that  the  consents  were  obtained  from  each 
individoal  member  of  the  Company.  It  therefore  appears  to  me, 
it  cannot  be  said  that  it  is  a  feature  in  this  case,  that  the  consents  ' 
of  the  individual  members  had  been  obtained.  It  rests  upon  the 
resolution  of  the  general  meeting,  and  on  nothing  else.  But  it  was 
said,  that  this  point  is  not  made  upon  the  pleadings :  it  is,  indeed, 
not  suggested  upon  the  pleadings  that  this  agreement  is  idtra  vires 
of  the  Company,  but  that  is  not  material.  The  Court  is  asked  to 
order  the  defendant  *to  accept  a  lease,  which  is  to  be  executed  by  [  *783  ] 
the  trustees,  with  a  covenant  that  the  trustees  for  the  time  being 
shall,  at  any  time  within  twenty-one  years,  sell  the  whole  property 
for  80,000/.  Now,  the  Court  cannot  compel  the  defendant  to  enter 
into  a  contract  of  that  kind,  unless  the  Court  is  of  opinion  that  this 
is  a  covenant  which  the  trustees  for  the  time  being  would  be  bound 
to  perform,  so  that  the  defendant  will  be  sure  of  having  what  he 
BtipuUted  for.  It  is  with  great  regret,  that  I  come  to  this  con- 
clusion ;  bat  it  does  appear  to  me,  that  the  trustees  of  this  day, 
and  the  managing  body  of  this  day,  have  no  authority  to  enter  into 
a  covenant,  which  shall  bind  the  trustees  or  managing  body  for  the 
time  being,  during  twenty-one  years,  to  sell  under  these  terms. 
The  litigation  that  has  taken  place  in  this  case  is  greatly  to  be 
regretted ;  but,  taking  the  view  which  I  do  of  it,  I  can  only  dismiss 
the  original  bill,  but  without  costs. 

There  was  a  cross  bill,  which  seems  to  have  been  directed  to 
obtaining  discovery  and  evidence  as  to  the  fact  of  the  parol  contract 
with  respect  to  repairs,  and  also  as  to  the  negotiations  which  took 
place  in  the  spring  of  the  year.  With  respect  to  those  repairs,  the 
view  taken  by  the  defendant  in  filing  the  cross  bill  is  not  in 
aeoordance  with  the  view  which  Sir  Jambs  Wigbam  took  of  the  case, 
in  which  I  concur ;  and  the  plaintiff  in  the  cross  suit  must  pay  the 
costs  of  it 

Mr.  Betheli  now  said,  that  the  decision  of  the  Court  had  turned      July  so. 
on  an  objection  to  the  power  of  the  directors,  and  of  any  meeting 
of  the  plaintiffs'  Company  to  bind  the  absent  members,  which  had 
».».— VOL.  xc.  16 
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Glat  not  been  distinctly  raised  by  the  answer,  to  which  point  the  atten- 
BuFFOBD.  tion  of  the  plaintiffs  had  not  been  directed ;  he  therefore  asked,  on 
the  part  of  the  plaintiffs,  that  the  Court  would  not  dismiss  the  bill, 
but  refer  it  to  the  Master  to  inquire  whether  the  consent  of  the 
[  •TSi  J  ♦proprietors  of  the  plaintiffs'  Company  to  the  agreement  could  in 
any  and  what  manner  be  obtained,  with  liberty  to  state  speci&l 
circumstances. 

He  suggested,  that  the  members  of  the  Company  which  the 
defendant  represented  had  become  possessed  of  some  shares ;  and 
that,  in  case  it  should  turn  out  that  these  persons  were  the  sole 
dissentients,  or  that  some  of  the  shares  were  in  the  hands  of 
proprietors  being  under  any  incapacity,  then  the  plaintifb  would 
ask  for  an  opportunity  to  apply  for  an  Act  of  Parliament  to  enable 
them  to  sell  without  the  consent  of  any  of  the  members  of  the 
defendant's  Company  who  might  be  proprietors,  or  of  any 
incapacitated  proprietors. 

The    Solicitor  -  Qeneral^    for    the    defendant,    opposed    the 
application. 

The  Yige-Changbllor  said: 

I  think  the  principles  of  the  Court  applicable  to  cases  of  this 
kind  are  very  clear.  Where  there  is  a  binding  contract,  of  which 
specific  performance  is  sought,  and  there  is  a  question  on  the  title, 
or  the  means  of  making  the  conveyance,  in  order  to  complete  the 
contract,  there  is  a  reference  to  the  Master  to  look  into  the  title,  or 
to  ascertain  who  the  parties  to  the  conveyance  are ;  and  that 
reference  necessarily,  from  its  form  and  according  to  the  principles 
of  the  Court,  enables  the  vendor  to  make  good  any  defects  in  his 
own  title  or  in  his  means  of  procuring  a  conveyance  up  to  the  time 
the  Master  makes  his  report ;  and  we  know  there  are  cases  in 
which  an  Act  of  Parliament  has  been  obtained  after  the  decree  and 
before  the  Master's  report  has  been  made,  in  order  to  remove  those 
defects.  It  appears  to  me  that  this  is  not  such  a  case.  This  is  a 
case  in  which  the  plaintiffs  are  filing  a  bill  for  specific  performanee 
of  a  contract  which  the  plaintiffs  represent  is  binding  on  the  Com- 
pany on  whose  behalf  they  sue.  And  the  Court  has  come  to  the 
[  ^786  ]  conclusion,  *upon  the  evidence  before  it,  that  the  contract  is  not 
binding  upon  that  Company,  and  upon  that  ground  it  refuses 
specific  performance  of  the  contract.  Now,  it  appears  to  me  the 
contract  contains  a  term,  that  the  assent  of  the  shareholders  in  the 
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plamtiffs'  Company  should  be  obtained.  I  think  it  was  the  office 
of  the  plaintiffs  to  prove  that  assent  affirmatively  at  the  hearing, 
to  entitle  them  to  a  decree.  The  case  presents  this  feature,  that 
the  point  which  was  urged  at  the  Bar,  and  upon  which  the  decision 
of  the  Court  has  proceeded,  is  a  point  which  was  not  taken  upon 
the  pleadings.  The  bill  states,  and  the  answer  appears  to  admit, 
that  an  assent,  which  I  thought  was  not  a  sufficient  assent,  had 
been  given,  and  both  parties  have  proceeded  upon  that  assumption ; 
bat  upon  the  principles  of  the  Court  I  think  the  plaintiffs  have 
failed,  at  the  hearing,  to  prove  such  a  title  as  to  justify  a  decree 
for  specific  performance.  All  that  can  be  done,  under  such  circum- 
stances, ia,  in  dismissing  this  bill,  to  dismiss  it  without  prejudice 
to  any  other  bill  that  the  plaintiffs  may  be  advised  to  file.  That 
is  the  coarse  which  the  Court  takes  where  the  plaintiffs'  title 
miscarries  on  a  question  of  pleading  merely. 

The  bill  must  be  dismissed  without  costs  and  without  prejudice 
to  any  other  bill  being  filed. 


Clay 

RUFFORD. 


PYRKE   V.  WADDINGHAM(l). 

(10  Hare,  1— U.) 

On  a  yendor's  bill  for  specific  performance,  the  opinion  of  the  Coubt  was 
mnch  in  favour  of  the  title,  the  qiieation  on  which  turned  on  the  construc- 
tion of  a  particular  will;  but  the  Court,  being  unable  to  found  that 
opinion  uxK)n  any  general  rule  of  law,  or  upon  reasoning  so  conclusive  as 
to  satisfy  the  Court  that  other  competent  persons  might  not  entertain  a 
different  opinion,  or  that  the  purchaser  taking  the  title  might  not  be 
exposed  to  substantial  and  not  merely  idle  litigation,  refused  to  decree  a 
specific  performance. 

A  doubtful  title,  which  a  piurchaser  will  not  be  compelled  to  accept,  is 
not  only  a  title  upon  whidi  the  Court  entertains  doubts,  but  includes 
also  a  title  which,  although  the  Court  has  a  favourable  opinion  of  it,  yet 
may  reasonably  and  fairly  be  questioned  in  the  opinion  of  other  competent 
persons ;  for  the  Court  has  no  means  of  binding  the  question  as  against 
adverse  claimants,  or  of  indemnifying  the  purchaser,  if  its  own  opinion  in 
favour  of  the  title  should  turn  out  not  to  be  well  founded. 

If  the  doubts  as  to  a  title  arise  upon  a  question  connected  with  the 
general  law,  the  Court  is  to  judge  whether  the  general  law  on  the  point  is 
or  is  not  settled ;  and  if  it  be  not,  or  if  the  doubts  as  to  the  title  may  be 
affected   by  extrinsic  circumstances,   which  neither   the   purchaser   nor 
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(1)  The  principles  here  laid  down 
were  approved  but  the  decision  itself 
was  not  followed  in  MuUingt  v.  Trinder 
(1870)  L.  B.  10  Eq.  449,  39  L.  J.  Ch. 


833,  23  L.  T.  580;  Palmer  v.  Locke 
(1881)  18  Ch.  D.  at  p.  388,  51  L.  J. 
Ch,  124,  45  L.  T.  406.— 0.  A.  S. 
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Ptrkr  ^6  Court   can    Batiafactorily   investigate,   specific   perfonnanoe    vill  be 

9.  refused. 

Wadding-  t^^  ^^l^  reg|;8  upon  the  principle  that  every  purchaser  is  entitled  to 

^  require  a  marketable  title. 

It  is  the  duty  of  the  Court,  on  questions  of  title  depending  on  the 
possibility  of  future  rights  arising,  to  consider  the  course  whidi  would  be 
taken  if  the  rights  had  actually  arisen,  and  were  in  course  of  litigation. 

A  vendor's  bill  for  specific  performance.  The  title  was  derived 
under  the  will  of  Thomas  Pyrke,  dated  the  27th  of  February,  1752, 
which,  after  directing  his  debts  and  funeral  expenses  to  be  paid 
within  a  year  after  his  decease,  providing  for  the  confirmation  of 
leases  which  he  had  made  of  parts  of  his  Notgrove  estate,  bequeath- 
[  *2  J  ing  *some  legacies,  and  giving  to  Priscilla  Bromwich  40L  a  year  for 
her  life,  to  be  paid  out  of  his  estate  quarterly  after  his  wife's  death, 
but  not  before,  he  proceeded :  "  I  give  to  my  dear  wife  Dorothy, 
who  I  appoint  executrix  of  this  my  last  will  and  testament,  all  my 
manors,  lands,  tenements,  goods  and  chattels,  and  stock  of  what 
nature  soever,  with  all  my  ready  money,  and  the  interest  of  all 
securities  for  money,  for  the  term  of  her  natural  life ;  and  when 
she  dies,  her  funeral  expenses  to  be  paid  by  my  heir  according  to 
such  directions  as  she  shall  give  before  her  death  or  leave  behind 
her  in  writing."  **  I  give  (after  my  wife's  death)  all  my  manors, 
lands,  tenements,  and  interest  of  all  my  money  and  securities  for 
money — I  mean  only  the  interest  of  them — ^and  chattels,  to  my 
nephew  Joseph  Watts,  for  his  life,  with  liberty  to  make  a  jointure 
of  any  part  of  the  estate,  and  also  to  make  leases  of  any  part 
thereof  not  exceeding  twenty-one  years,  reserving  the  best  rent  he 
can  get  for  the  same  premises  so  leased,  and  having  all  usual 
covenants  inserted  in  such  leases  on  the  lessees'  part  to  be  done 
and  performed,  and  such  lessee  or  lessees  executing  counterparts 
of  such  leases ;  and  if  the  said  Joseph  Watts  shall  die,  and  leave 
one  or  more  son  or  sons,  I  give  my  said  estate  to  his  eldest  and 
every  other  sons,  the  eldest  to  take  place  before  the  younger, 
according  to  their  priority  of  birth.  If  the  said  Joseph  Watts  should 
happen  to  die  and  leave  no  son,  but  only  one  or  more  daughters,  I 
give  him  power  to  charge  the  estate  with  5,000Z.,  and  no  more,  for 
their  provision ;  and  if  the  said  Joseph  Watts  shall  die  and 
leave  no  son,  then  I  give  my  estates  to  Bobert  Pyrke,  son  of 
the  late  Rev.  William  Pyrke,  and  nephew  to  Mrs.  Collier,  upon  the 
same  terms  and  conditions  as  I  gave  it  to  Joseph  Watts.  And  if 
the  said  Bobert  Pyrke  shall  die  and  leave  no  son,  but  shall  leave 
one  or  more  daughters,  I  give  him  leave  to  raise  4,0002.  out  of  the 
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estate  for  their  provision.    I  then  give  my  said  estate  and  estates        Ptbke 

to  the  first,  second,  *and  other  sons  of  the  late  Mr.  John  Skippe,     wadding 

upon  the  same  conditions  as  before  mentioned  to  Joseph  Watts  and 

Bobert  Pyrke  ;  and  in  case  all  those  sons  shall  die  without  issue 

male,  then  I  give  my  said  estates  to  the  eldest  and  every  other  son 

and  sons  of  Mr.  George  Skippe  successively,  and  their  heirs,  for 

ever,  paying  to  their  brother  Thomas  Skippe  500Z.,  and  to  their 

sister  Kitty  the  same  sum.    When  I  mention  sons,  I  mean  those 

which  are  lawfully  begotten.     It  is  my  intent  and  meaning,  and  I 

do  hereby  order  and  appoint,  that,  in  case  any  of  the  person  or 

persons  to  whom  I  have  given  my  said  estate  under  the  limitations 

aforesaid,  shall  be  under  the  age  of  twenty -four  years  when  they 

have  a  right  to  the  estate,  that  then  the  rents  and  profits  of  my 

estates  shall  be  received  by  Mrs.  Whitchurch,  the  Bev.  Mr.  Yate, 

and  Mr.  John  Robinson,  who  I  appoint  trustees  of  this  my  will,  in 

trast,  that  they  shall  apply  a  reasonable  part  of  such  rents  for  the 

maintenance  and  education  of  such  person  as  shall  have  a  right  to 

the  estate,  but  under  the  age  of  twenty-four  years,  namely,  not 

exceeding  SOI.  a  year  till  they  are  at  the  age  of  twenty-one  years, 

and  low.  a  year  until  they  are  of  twenty-four  years  of  age.    I  give 

to  my  trustees  20/.  each.    I  also  order  and  appoint,  that,  after 

dedacting  all  necessary  expenses  belonging  to  their    trust,  my 

trustees  shall  put  out  to  interest  money  that  shall  be  due  for  rent 

or  on   my   securities,   till  Joseph   Watts,   or  any  other    person 

entituled,  shall  attain  the  age  of  four-and-twenty  years;  and  if 

Joseph  Watts  attains  that  age,  that  then  he  shall  have  possession 

of  all  my  estates  and  securities  for  money,  after  he  has  discharged 

aU  legacies  and  payments  ordered  by  this  my  will  to  be  paid  and 

discharged  upon  the  conditions  aforesaid.     I  also  order,  that  if  the 

said  J.  Watts,  or  any  of  the  Skippes,  shall  be  entituled  to  the  estate 

by  this  my  will,  that  they  should  change  their  names   to  that 

of  Pyrke  within  two  years,  otherwise  the  estate  shall  go  to  the 

persons  next  entituled  to  it." 

The  testator  then  gave  directions  as  to  the  bringing  up  of  Joseph  f  ^  ] 
Watts  to  the  profession  of  the  law,  if  his  wife  should  live  until  he 
sboald  be  fit  to  leave  school ;  and  directed,  that,  after  his  wife's 
death,  the  person  entitled  to  his  estate,  or  his  trustees,  should  lay 
out  70Z.  for  a  monument,  to  be  erected  in  the  church  of  Little  Dean, 
in  memory  of  himself,  his  wife,  and  children. 

The  testator  died  the  7th  of  March,  1752,  leaving  Dorothy,  his 
widow,  and  Joseph  Watts,  his  great  nephew  and  heir-at-law.    The 
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Ptbkk       widow  died  in  1762 ;  Joseph  Watts  attained  twenty-four  in  17&4, 
Wadding-     ^^^  ^^^^  entered  into  possession  of  the  devised  estates,  and  took 

»**•  the  name  of  Pyrke.  Joseph  Pyrke  (distinguished  as  the  elder),  on 
his  marriage  in  1766,  conveyed  the  devised  estate  to  uses  in  favour 
of  himself  for  life,  with  remainder  to  Charlotte,  his  wife,  for  life, 
with  divers  remainders  over.  By  a  feoffment,  and  a  fine  levied  in 
1798,  a  conveyance  of  the  estate  was  made  to  the  use  of  Joseph 
Pyrke  the  elder,  in  fee ;  and  a  recovery,  suffered  in  the  same  year, 
in  which  Joseph  Pyrke  the  younger,  the  eldest  son  and  afterwards 
the  heir  of  Joseph  Pyrke  the  elder,  was  vouchee,  was  declared  to 
enure  to  the  use  of  Joseph  Pyrke  the  elder,  in  fee.  Joseph  Pyrke 
the  elder  died  in  1803,  having,  by  will,  devised  the  estate  to 
Charlotte  his  wife  for  her  life,  with  remainder  to  his  son  Joseph 
Pyrke  the  younger,  in  fee;  and  leaving  also  five  younger  sons. 
A  recovery  suffered  of  the  estate,  in  1806,  was  declared  to  enure, 
in  the  first  place,  to  confirm  the  life  estate  of  Charlotte,  the  widow  ; 
and,  subject  thereio,  to  the  use  of  Joseph  Pyrke  the  younger,  in  fee. 
By  a  deed,  dated  hi  February,  1806,  the  younger  sons  of  Joseph 
Pyrke  the  elder  released  to  Joseph  Pyrke  the  younger  all  remain- 
ders and  other  estates,  interests,  or  claims,  under  the  wills  of 
Thomas  Pyrke  the  testator,  Dorothy  his  widow,  or  Joseph  Pyrke 
the  elder.    Charlotte,  the  widow,  died  in  1885.    Joseph  Pyrke  the 

[  *6  1        younger  died  in  1851,  having,  *by  his  will  and  codicil,  devised  his 
estates  to  the  plaintiff,  his  son,  in  fee. 

The  plaintiff  contracted  to  sell  the  Notgrove  estate  to  the 
defendant,  and  the  present  bill  was  filed  for  specific  performance 
of  the  contract.  The  purchaser  by  his  answer  insisted  ^  that, 
according  to  the  true  construction  of  the  will  of  Thomas  Pvrke, 
the  devise  was  to  Joseph  Watts,  for  his  life,  with  remainder  to  his 
first  and  other  sons  successively,  with  certain  vested  remainders 
over,  upon  the  death  of  the  survivor  of  such  sons,  three  of  whom 
were  still  living. 

At  the  hearing, 

Sir  W.  P.  Wood,  Mr.  Baily,  and  Mr.  Bevir,  for  the  plaintiffs, 
argued,  that  any  construction  which  gave  to  Joseph  Pyrke  the 
elder,  or  to  any  of  his  sons,  an  estate  of  inheritance,  whether  in 
fee  or  in  tail,  would  give  the  plaintiff  a  good  title ;  and  that  any 
construction  which  led  to  an  intestacy,  by  which  the  estate  would 
be  undisposed  of  at  the  decease  of  the  plaintiff,  would  also  give 
the  plaintiff  a  good  title,  as  taking  under  the  heir-at-law  of  the 
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testator.     [They  cited  MellUh  v.  Melli$h{l),   Doe  d.   Oarrod  v.       Pteki 
Garrod  (2),  Doe  d.  Jones  v.  Daviea  (3),  Do«  d.  Ne$myth  v,  Knawh  (4),     waddihq- 
Doe  d.  Burrin  v.  Charlton  (5),  Raggett  v.  l?Mfy  (6)  and  other  cafles.]  "^''• 

Afr.  ^Z<,  iT/r.  C.  Barber,  and  Afr.  £ddw,  for  the  defendant, 
submitted,  that  the  will  gave  an  estate  for  life  to  *  Joseph  Pyrke  t  *•  3 
the  elder,  with  remainder  to  his  sons  in  succession  for  life,  and 
vested  remainders  over.  The  word  "  estate  "  did  not  describe  the 
interest,  but  the  land.  The  leaning  of  the  Court  was  always  in 
favour  of  the  vesting  rather  than  of  the  contingency  of  remainders. 
[They  cited  Barnacle  v.  Nightingale  (7),  Earl  of  Scarborough  v. 
Savile  (8),  Doe  d.  Jean-ad  v.  Bannister  (9),  Baker  v.  Tucker  (10),  and 
other  cases.]  And  they  contended  also,  that,  whatever  the  better 
construction  of  the  will  might  be,  still  the  case  was  one  of  so  much 
doubt,  that  the  Court  would  not  enforce  specific  performance  of 
the  contract.    *     *    ♦ 

The  Yicb-Chancellob  :  •'«««  »•. 

The  bill  in  this  case  is  filed  by  a  vendor  against  a  purchaser,  for 
specific  performance;  and  the  question  in  the  cause  is,  whether 
the  vendor  has  shown  such  a  title  as  the  Court  will  compel  the 
purchaser  to  accept. 

It  is  not  disputed,  that  the  vendor  has  shown  a  good  title,  if, 
upon  the  true  construction  of  the  will  of  Thomas  Pyrke,  the 
testator,  it  is  clear  either  that  Joseph  Watts,  who,  after  the 
death  of  the  testator,  assumed  the  name  of  Pyrke,  and  became 
Joseph  Pyrke  the  elder,  took  an  estate  tail  in  possession,  or  even 
in  remainder  expectant  upon  the  estates  given  to  his  sons ;  or  that 
the  sons  of  Joseph  *Pyrke  the  elder,  who  had  several  sons,  some  of  [  *7  ] 
who  are  yet  living,  took  estates  either  in  tail  or  in  fee ;  or  lastly, 
that  the  remainders  in  favour  of  Bobert  Pyrke  and  the  Skipper 
are  contingent,  and  not  vested  remainders :  hut  the  titles  of  thf^ 
vendor  is  questioned  upon  all  these  points. 

It  has  now  for  so  long  a  time  been  the  settled  rule  of  courts  of 
equity  not  to  compel  a  purchaser  to  accept  a  doubtful  title,  that  it 
is  quite  unnecessary  for  me  to  make  any  observations  upon  that 
subject ;  but,  in  considering  this  case,  I  have  found  it  necessary 
to  look  into  the  question,  what  titles  are  to  be  considered  as 

(1)  26  R.  B.  436  (2  B.  &  C.  520).  (6)  30  B.  B.  587  (2  Moo.  &  P.  512). 

(2)  36  B.  B.  4S8  (2  B.  &  Ad.  87).  (7)  65  B  B.  630  (14  Sim.  456). 

(3)  38  B.  B.  218  (4  B.  &  Ad.  43).  (8)  42  B.  B.  306  (3  Ad.  &  El.  897). 

(4)  35  B  B.  320  (1  B.  &  Ad.  324).  (9)  56  B.  B.  71  (7  M.  &  W.  292). 

(5)  56  B.  B,  424  (1  Man.  k  G.  429).  (iQ)  88,  B.  B,  50  (3  H.  L,  0.  106), 
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Ptrkb       doubifal  within  the   meaning  of  this    rule.    Whether  the  mle 
Wadding-    ftppU^B  only  in  those  cases  in  which  the  Court  itself  entertains 
°^^'        doubts  upon  the  title,  or  whether  it  extends  further  to  cases  in 
which,  although  the  Court  itself  may  entertain  an  opinion  in  favoiir 
of  the  title,  it  is  satisfied  that  that  opinion  may  fairly  and  reason- 
ably be  questioned  by  other  competent  persons.    I  have,  therefore, 
examined  the  cases  upon  this  point ;  and,  upon  examining  them, 
I  do  not  think  that  the  question  is  open  to  much  doubt;  for  in 
Marlow  v.  Smith  (i),  one  of  the  earliest,  and  in  Price  v.  Strange  (2), 
one  of  the  latest  cases  on  the  subject,  there  are  distinct  opinions 
upon  the  question.    In  Marlow  v.  Smith,  the  then  Masteb  of  the 
Bolls  not  merely  expresses  his  own  opinion  against  the  title,  bat 
adds,  and,  "  there  being  the  opinion  of  learned  men  against  the 
title,  I  will  not,  nor  do  I  think  it  reasonable  that  a  court  of  eqnitj 
should,  compel  the  purchaser  to  accept  the  purchase ;  '*  and  in 
Price  V.  Strange,  Sir  John  Leach,  though  he  expressed  his  opinion 
in  favour  of  the  title,  declined  to  compel  the  purchaser  to  accept  it. 
There  is  also  the  case  of  Rose  v.  Calland  (s),  in  which  I  find  the 
[  *9  ]        LoBD  Chancellor  saying,  '*  I  should  be  in  a  strange  ^situation  in 
desiring  a  purchaser  to  take  this  title,  because  I  think  the  point 
a  good  one,  though   the  Court  of   Exchequer  have  determined 
against  it.    It  is  telling  him  to  try  my  opinion  at  his  expense  "  u>- 
And  these  dicta  and  decisions  seem  to  accord  with  the  principle  on 
which  the  rule  appears  to  be  founded ;  for  it  may  be  collected  from 
what  fell  both  from  Lord  Eldon  and  Lord  Bedbsdale  in  Blasse  v. 
Lord  Clanniorris  (5),  and  afterwards   from  Lord   Eldon  in  Lord 
Braybroke  v.  Imkip  (6),  that  the  rule  rests  upon  this,  that  every 
purchaser  is  entitled  to  require  a  marketable  title :  by  which  I 
understand  to  be  meant,  a  title  which,  so  far  as  its  antecedents  are 
concerned,  may  at  all  times,  and  under  all  circumstances,  be  forced 
upon  an  unwilling  purchaser.     I  think,  therefore,  that  in  these 
cases  it  is  the  duty  of  the  Court  not  to  have  regard  to  its  own 
opinion  only,  but  to  take  into  account  what  the  opinion  of  other 
competent  persons  may  be ;  and  that  this  is  the  true  rule  to  be 
applied  in  such  cases,  is,  I  think,  the  more  apparent,  from  the 
repeated  decisions  that  the  Court  will  not  compel  a  purchaser  to 
take  a  title  which  will  expose  him  to  litigation  or  hazard,  of 

(1)  2  P.  Wms.  198.  (4)  6  R.  R  19  (5  Ves.  188). 

(2)  22    R.   R.  266    (6  Madd.   159,  (5)  3  BUgh,  62,  71. 

164).  (6)  7  B.  R.  106  (8  Ves.  417). 

(3)  6  Ves.  186;  see  6  R.  R.  19  n, 
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which  Cooper  v.  Denn«(i),  Crewe  v.  Dicken(2\  Roake  v.  Kidd{s),       pyRKE 
Sharp  V.  Adtock  (4),  and  Price  v.  Strange  (5),  may  be  mentioned     wadding- 
as  instances.  ham. 

Sach,  then,  being  the  rule  by  which  the  Court  is  to  be  guided  in 
enforcing  or  refusing  to  enforce  specific  performance  in  cases  of 
this  nature,  it  may  well  be  asked  by  what  scale  are  the  doubts 
which  may  be  entertained  upon  the  title  to  be  measured ;  and  the 
eases,  I  think,  throw  some  light  upon  this  question  also.  If  the 
doubts  arise  upon  a  question  connected  with  the  general  law,  the 
Court  is  to  *judge  whether  the  general  law  upon  the  point  is  or  is  [  *9  ] 
not  settled,  enforcing  specific  performance  in  the  one  case,  as  in 
Moody  V.  WaUer8(i^)  and  Biscoe  v.  Perkins  (7);  and  refusing  to 
enforce  it  in  the  other,  as  in  Blosse  v.  Lord  Clanmoms  (s)  and 
supper  y.  Fish  (o).  If  the  doubts  arise  upon  the  construction  of 
particular  instruments,  and  the  Court  is  itself  doubtful  upon  the 
points,  specific  performance  must  of  course  be  refused,  as  in 
Shffield  V.  LordMtdgrave  (lo),  WMcoxw.  BeUaers  (a),  and  Jei-voise  v. 
The  Duke  of  Northumberland  (12),  the  doctrine  in  which  case  has 
been  followed  by  the  Vice-Chancellor  Knioht  Bruce  in  The  Earl  of 
Lincoln  v.  A  rcedeckne  (is)  ;  and  even  though  the  Court  may  lean  in 
favour  of  the  title,  its  duty  is  either,  as  expressed  by  Lord  Eldon 
in  JerroUe  v.  The  Duke  of  Northumberland,  following  in  effect  what 
had  been  said  in  Sheffield  v.  Lord  Mulgrave,  to  consider  whether  it 
would  trust  its  own  money  upon  the  title,  or,  at  least,  as  stated 
by  the  same  learned  Judge  in  Lord  Braybroke  v.  Inskip  (u),  with 
reference  to  the  doubt  upon  the  legitimacy,  lo  weigh  whether  the 
doubt  is  so  reasonable  and  fair  that  the  property  would  be  left  in 
the  purchaser's  hands  not  marketable.  If  the  doubts  which  arise 
may  be  affected  by  extrinsic  circumstances,  which  neither  the 
purchaser  nor  the  Court  has  the  means  of  satisfactorily  investi- 
gating, specific  performance  is  to  be  refused,  according  to  Lowes  v^ 
Lush  (lb).  Hartley  v.  Smith  (16),  and  Smith  v.  Death  (i7). 

It  may  be  thought,  perhaps,  that,  if  the  Court  is  of  opinion  in 

i\)  4  Br.  C.  C.  80.  (10)  2  Ves.  Jr.  526,  629. 

(2)  4  V«.  97 ;  4N»  19  B.  B.  86.  (11)  T.  &  R.  491,  495. 

(3)  5  Tea.  647.  (12)  21  R  R.  229  (1  J.  &  W.  559, 
M)  4  Rum.  374.  569). 

•V  n  K.  B.  266  (6  Madd.  159).  (13)  1  Coll.  98. 

(6,  16  V«.  283,  312.  (14)  7  R.  R.  106  (8  Ves.  417). 

.',  12  R.  R.  279  (1  V.  &  B.  485,  (15)  9  R.  R.  344  (14  Ves.  547). 

<^r.  (16)  Buck's  B.  Cas.  368. 

c^j  3  Bligb,  62.  (17)  21   B.  B.   314  (5  Madd.  371, 

>;  2  V.  A  B.  145.  372). 
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Ptbkb  favour  of  the  title,  a  specific  performance  ought  necessarily  to  be 
Wadding-  decreed ;  and  the  cases  of  Rmhton  v.  Craven  (1)  *and  of  ChoHton  v. 
HAM.  Craven  (2),  mentioned  in  it,  were  cited  in  support  of  that  position, 
-'as  was  also  Clonmert  v.  Whitaker  (3)  ;  but  in  those  cases  the  opinioo 
of  the  Court  had  been  fortified  by  the  opinion  of  a  court  of  law; 
and,  looking  at  the  other  cases  to  which  I  have  referred,  I  cannol 
venture  to  hold,  that,  because  this  Court  is  of  opinion  in  favoor  a! 
the  title,  a  purchaser  is  to  be  compelled  to  accept  it.  I  think  that 
each  case  must  depend  upon  the  nature  of  the  objection,  and  the 
weight  which  the  Court  may  be  disposed  to  attach  to  it ;  and  that, 
in  determining  whether  specific  performance  is  to  be  enforced  or 
not,  it  must  not  be  lost  sight  of,  that  the  exercise  by  the  Conrt  oi 
its  jurisdiction  in  cases  of  specific  performance,  is  discretionary: 
and  that,  as  was  observed  in  Cooper  v.  Denne,  and  Sheffield  v.  LW 
Midgrave,  the  Court  has  no  means  of  binding  the  question  as 
against  adverse  claimants,  or  of  indemnifying  the  purchaser,  if  its 
own  opinion  should  ultimately  turn  out  not  to  be  well  founded. 

It  remains  for  me  only  to  apply  these  principles  to  the  present 
case. 

The  question  upon  this  title  depends,  I  think,  principally,  if  not 
wholly,  upon  the  construction  of  this  particular  will,  and  not  npoo 
any  general  rule  of  law.  I  have  fully  considered  the  questions, 
and  the  authorities  which  were  referred  to  in  the  argument.  Mj 
opinion,  I  do  not  hesitate  to  say,  is  much  in  favour  of  the  title, 
more  especially  upon  the  point  as  to  the  remainders  being  con- 
tingent; but  I  find  myself  unable  to  base  that  opinion  uponanj 
general  rule  of  law,  or  upon  any  reasoning  so  conclusive  as  fully  to 
satisfy  my  mind,  that  other  competent  persons  may  not  entertain 
a  different  opinion,  or  that  the  purchaser,  if  compelled  to  take  the 
title,  might  not  be  exposed  to  substantial  and  not  merely  idle 
C  *^n  litigation,  or  even  that  he  would  be  free  from  ♦all  possible  haaard. 
Upon  'these  grounds,  therefore,  I  am  of  opinion,  that  a  specific 
performance  ought  not  in  this  case  to  be  decreed ;  and  I  am  the 
more  strongly  of  that  opinion,  because  I  think,  that,  in  cases  ol 
this  nature,  where  titles  may  be  affected  by  rights  which  may  here* 
after  arise,  it  is  the  duty  of  the  Court  to  consider  how  it  would  act 
if  those  rights  had  actually  arisen,  and  were  in  the  eourse  of  active 
litigation  ;  and  I  am  satisfied,  that,  if  the  questions  which  noaj 
arise  upon  this  title  were  now  in  active  litigation  between  the 

(1)  12  Price,  599.  (3)  2  Jarm.  Wills,  373, 

(2)  Cited,  12  Price,  619, 
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plaintiff  and  adverse  claimants,  I  should  not  feel  myself  justified 
in  disregarding  that  litigation,  and  decreeing  a  specific  performance 
daring  its  pendency. 

It  was  pressed  in  argument,  that,  if  I  should  arrive  at  this  con- 
clusion, a  case  might  be  directed ;  but,  the  defendant  objecting  to 
that  course,  the  plaintiff  has  no  right  to  insist  upon  a  case.  The 
CocET  refused  to  send  a  case  both  in  Roake  v.  Kidd,  in  WiUcox  v. 
BfUaeri,  and  in  Sharp  v.  Adcock;  and  in  Sheffield  v.  Lord  Mvlgrave^ 
where  a  case  had  been  directed,  the  Court  refused  to  act  upon 
the  certificate  against  the  purchaser.  I  take  the  rule  of  the  Court 
upon  this  subject  to  be,  that  it  will  not,  against  a  purchaser,  send 
a  case  upon  a  doubtful  question  of  law,  any  more  than  it  will 
direct  an  inquiry  upon  a  doubtful  question  of  fact,  and  for  the 
same  reason,  that  adverse  claimants  would  not  be  bound  by  the 
result. 

The  conclusion,  therefore,  at  which  I  have  arrived  is,  that  this  bill 
most  be  dismissed.  I  repeat,  that  I  dismiss  it,  not  from  any 
opinion  against  the  title, — my  opinion  being  in  favour  of  it, — ^but 
upon  the  grounds  which  I  have  stated.  The  bill  being  dismissed, 
I  must  give  the  defendant  the  costs.  The  case  of  Blosse  v. 
Lfyrd  Clottmorris  is,  I  think,  decisive  upon  that  point. 


Ptbkb 

V. 

Wadding- 
ham. 


In  re  The  TRUSTS  op  the  WILL  of  NEWTON 
BARTON  (J). 

(10  Hare,  12—16 ;  S.  0.  16  Jur.  631.) 

Marriage  did  not  sever  the  joint  tenancy  of  the  wife  in  a  reversionary 
interest  in  personal  property  under  the  old  law  of  husband  and  wife. 

X.  Babton,  formerly  of  New  College,  Oxford,  by  his  will,  dated  in 
1808,  bequeathed  to  Mrs.  Barton,  his  mother,  widow,  the  residue  of 
bis  property  for  her  life,  and  after  her  decease  2,000{.  to  Frederick 
Ekins ;  in  case  of  his  decease  before  that  of  Mrs.  Barton,  the  same 
to  his  children.  Frederick  Ekins  died  in  1842,  in  the  lifetime  of 
Mrs.  Barton,  leaving  foar  children ;  one  of  whom,  Caroline  Isabella, 
in  February,  1844,  married  J.  L.  Loraine.  In  July,  1844,  J.  L. 
Loraine  became  bankrupt.  In  February,  1847,  Caroline  Isabella 
<lied.    Mrs.  Barton  died  in  May,  1849. 

The  trustees  of  the  fund  in  1861  paid  into  Court  500{.,  being  one 


(1)  /«  re  BuUer'i  TrwUs  (1888)  38 
<1l  a  286,  67  L.  J.  Ch.  843,  but  the 
koiUnd  might  effectually  dispose  of  his 


wife's  revei-sionary  interest  in  chattels 
real:  In  re  Bellamy  (1883)  26  Oh.  D. 
620,  63  L.  J.  Ch.  174.— 0.  A.  S. 


1862. 
June  11, 26. 

Turn  KB, 
V.-C. 

[12] 
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In  re        fourth  of  the  2,000Z.,  together  with  the  dividends  received  on  the 

BAmo^s     one  fourth  after  the  decease  of  Mrs.  Barton.    The  three  children  d 

Will.       Frederick  Ekins  (other  than  Caroh'ne  Isabella  Loraine)  presaateJ 

their  petition  for  payment  of  one  third  of  the  fund  out  of  Goart  to 

each  of  them. 

Mr.  Campbell  and  Mr.  Druce  for  the  petitioners  [claimed  as 
surviving  joint  tenants]. 

[  13  ]  Mr.  Faber  for  the  husband. 

Mr.  Bacon,  for  the  assignees  [contended  that  there  had  been  a 
severance  of  the  joint  tenancy  by  the  marriage. 

The  cases  cited  were  not  referred  to  in  the  judgment.] 

Thb  Vice-Chancellor  : 

I  have  taken  occasion,  since  the  case  was  opened,  to  look  int^ 
the  authorities  on  this  singular  case,  and  they  appear  to  me  to  be 
decisive  of  the  question.  The  four  children  of  Frederick  Ekin  took 
the  legacy  of  2,000Z.  as  joint  tenants ;  and  the  first  question  is,  what 
is  the  effect  of  the  marriage  of  Mrs.  Loraine  on  the  joint  tenancy  of 
her  and  the  other  children.  There  is  a  passage  in  Coke's  Com- 
mentary upon  Littleton,  which  appears  to  me  to  have  a  material 
bearing  on  this  case.  The  passage  I  refer  to  is  this :  "  Two  femes, 
joint  tenants  of  a  lease  for  years :  one  of  them  taketh  husband,  and 
dieth,  yet  the  term  shall  survive ;  for  though  all  chattels  real  are 
given  to  the  husband,  if  he  survive,  yet  the  survivor  between 
the  joint  tenants  is  the  elder  title,  and  after  the  marriage  the  kW'' 
continued  sole  possessed  ;  for  if  the  husband  dieth,  the  feme  shall 
[  *i^]  have  it,  and  not  the  executors  of  the  husband.  But  ^otherwise  it 
is  of  personal  goods  "  (^).  The  authority  referred  to  by  Lord  Coke 
is  the  case  of  Bracehridge  v.  Cooke  (2).  In  that  case,  after  stating. 
that,  if  a  woman  having  a  term  of  years  takes  a  husband,  the 
husband  cannot  devise  the  term  to  another  by  his  will ;  for  the 
wife,  at  the  time  of  the  death,  and  before  the  death,  had  the  estate 
in  her,  which  will  prevent  and  frustrate  the  devise ;  and  if  the 
husband  had  in  his  life  granted  a  rent-charge  out  of  the  term,  the 
wife  surviving  should  avoid  the  charge,  and  all  other  incumbrances, 
for  she  surviving  is  remitted  to  the  term,  of  which  she  is  not  divested 

(1)  Co.  Litt.  186  b.  (2)  Plowd,  417. 
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by  ttie  coverture — ^it  is  said :  but  otherwise  it  is  of  chattels  personal ;        in  re 
toT  ii  a  woman  who  has  personal  goods  takes  a  husband,  the  law     barton's 
divests  the  property  out  of  the  wife  and  vests  it  in  the  husband  '^'" 

only ;  and  so  it  is  if  a  stranger  gives  personal  goods  to  a/e^ne  covert 
and  to  a  stranger,  the  jointure  is  presently  severed  by  the  law,  so 
that  the  survivor  of  the  wife  or  of  the  other  shall  not  have  the 
whole,  but  the  husband  and  the  other  are  tenants  in  common 
presently,  and  the  title  of  such  of  them  as  first  dies  shall  go  to  the 
executors ;  for  chattels  personal  are  esteemed  in  law  of  less  value 
and  are  of  a  baser  degree  than  chattels  real,  and  so  there  is  a 
diversity  between  them  :  and  it  is  added,  that  the  case  being  one  of 
a  chattel  real,  the  coverture  of  the  wife  makes  no  severance  of  the 
jointure,  nor  is  it  any  impediment  to  the  plaintiff  having  the  whole 
as  survivor.  And  then  the  report  proceeds  on  the  other  points  of 
the  case.  Thus  it  appears,  that,  in  the  case  of  chattels  real,  the 
joint  tenancy  is  not  severed  by  the  marriage,  because  the  pro- 
perty does  not  vest  in  the  husband;  but  in  the  case  of  chattels 
personal,  it  is  severed  by  the  marriage,  because  the  property  does 
vest  in  her. 

Now,  in  the  present  case,  the  property  was  a  mere  chattel 
personal,  but  the  wife's  interest  was  reversionary ;  and,  *there-  t  *^^  ] 
fore,  the  title  of  the  husband  or  his  assignees  could  not  arise 
till  after  the  death  of  the  wife  in  his  lifetime.  The  case,  there- 
fore, seems  to  me  to  fall  within  the  principle  of  the  rule  which 
applies  to  chattels  real,  and  not  of  the  rule  which  applies 
to  chattels  personal ;  and,  consequently,  the  joint  tenancy  was 
not  severed  by  the  marriage,  but  continued  till  the  death  of  the 
wife. 

The  case  is  then  brought  to  the  simple  point,  whether,  upon  the 
death  of  the  wife,  the  right  of  the  husband  or  that  of  the  other 
joint  tenants  first  attached ;  and  this  question  is,  I  think,  decided 
by  a  distinction  which  I  find  taken  in  the  same  page  of  Coke 
Littleton,  from  which  I  have  already  quoted :  Littleton,  having 
stated  that  a  devise  by  one  joint  tenant  shall  not  prevail  against 
the  surviving  joint  tenant,  says,  "  And  the  cause  is,  for  that  no 
devise  can  take  effect  until  after  the  death  {post  mortem)  of  the 
devisor;  and,  by  his  death  (per  mortem)^  all  the  land  presently 
comeih  by  the  law  to  his  companion  "  (i).  "  Here,"  says  Lord  Coke, 
"  both  their  claims  commence  at  one  instant,  and  although  an 
instant  est  unum  indivisibUe  tempore^  quod  non  est  tempus  nee  pars 

(1)  Sect.  287. 
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temporis,  ad  quod  tamen  partes  temporis  connectuntur ;  and  that 
instaTis  est  finis  unitis  temporis  et  principium  alterius,  jet  in 
consideration  of  law,  there  is  a  priority  of  time  in  an  instant,  as  here 
the  survivor  is  preferred  before  the  devise ;  for  Littleton  saith,  that 
the  cause  is,  that  no  devise  can  take  effect  till  after  the  death  of  the 
devisor,  and  by  his  death  all  the  land  presently  cometh  by  the  kv 
to  his  companion ;  whereby  it  appeareth,  that  Littleton,  by  these 
words  *po8t  mortem  et  per  moi-tem^'  though  they  jump  at  one 
instant,  yet  alloweth  priority  of  time  in  the  instant,  which  he 
distinguisheth  by  per  and  post ;  and  the  reason  of  this  priority  is, 
that  the  survivor  claimeth  by  the  first  feoffor  *(as  hath  been  said), 
and  therefore,  in  judgment  of  law,  his  title  is  paramount  to  the 
title  of  the  devisee  "  (i). 

Putting,  therefore,  the  present  case  on  the  narrow  question, 
whether  the  survivorship  took  effect  in  favour  of  the  husband  or  in 
favour  of  the  surviving  joint  tenants,  I  think  the  distinction  vhieh 
is  thus  taken  is  decisive  of  that  question  ;  and  the  authorities  being 
in  favour  of  the  older  title,  where  two  titles  of  different  dates  come 
into  possession  at  the  same  moment,  I  must  hold,  that  the  joint 
tenants  and  not  the  husband  or  his  assignees  are  entitled. 


1852. 

June  29,  30. 

1853. 

Feb.  24. 

TUBKRB, 
V.-O. 

[19] 


ROBINSON    V.   The    GOVERNORS   of    the    LONDUX 

HOSPITAL. 

(10  Hare,  19—30 ;  S.  C.  22  L.  J.  Ch.  764.) 

Under  a  devise  and  bequest  of  freehold,  copyhold,  and  leasehold  estate. 
upon  trust  for  sale,  with  a  direction  that  the  proceeds,  after  payment  of  all 
costs,  charges,  and  expenses  attending  the  same,  shall  be  considered,  to  all 
intents  and  purposes,  as  part  of  the  testator's  personal  estate ;  and  a  gift  of 
the  residue  of  his  money,  London  Assurance  stock,  securities  formoDeT,&c- 
to  the  London  Hospital,  for  the  purposes  of  the  charity :  Held,  that  the 
real  and  personal  estate  were  thrown  into  one  mass ;  and  that  the  charge 
of  debts,  legacies,  and  costs  were  to  be  apportioned  between  the  real  and 
personal  estate  pro  rata, 

A  direction  that  the  proceeds  of  the  real  and  leasehold  estate  ahonki  k 
considered  as  part  of  the  personal  estate,  does  not  take  away  the  right  of 
the  heir ;  nor  does  the  addition  to  that  direction,  that  the  real  estate  shall 
be  taken  to  be  personal  estate  '*to  all  intents  and  purposes,'*  take  avaf 
that  right. 

Where  the  charter  of  a  corporation  has  been  granted  with  certain  tems 
or  provisions,  and  the  charter  is  subsisting  and  unimpeached,  notvith- 
standing  it  might  be  open  to  the  Attomey-Oeneral  or  the  Crown  to  tak« 


(1)  Co.  Litt  186  b. 
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prooeedmgs  for  setting  it  aside,  the  Court  will  still  deal  with  the  corporation 
as  baying  all  the  rights  and  powers  of  an  existing  body. 

On  the  apportionment  of  charges  between  real  and  pei-sonal  estate,  the 
lespectiye  values  of  the  real  and  personal  estate  are  to  be  taken  as  they 
are  when  the  apportionment  is  made,  and  not  the  values  at  any  anterior 
time  (1). 

D.  T.  Powell,  by  his  will,  dated  in  1847,  gave  and  bequeathed 
all  his  real  estate,  freehold,  copyhold,  and  leasehold,  whatsoever 
and  wheresoever,  unto  and  to  the  use  of  trustees,  upon  trust  for  sale, 
and  proceeded : 

"  And  I  declare  that  the  money  arising  by  such  sale,  after  pay- 
ment of  all  costs,  charges,  and  expenses  attending  the  same,  shall 
be  considered  to  all  intents  and  purposes  as  part  and  parcel  of  my 
personal  estate."  (The  testator  then  gave  some  legacies  and  again 
proceeded : )  "All  the  rest,  residue,  and  remainder  of  my  money. 
Bank  stock,  Government  Funds  and  Annuities,  London  Assurance 
stock,  securities  for  money,  goods,  chattels,  and  personal  estate, 
whatsoever  and  wheresoever,  and  not  hereinbefore  by  me  disposed 
of,  after  payment  of  my  debts,  funeral  and  testamentary  expenses, 
and  securities  or  legacies  I  may  by  *these  presents,  or  by  any 
codicil  hereto,  think  proper  to  give,  I  give  and  bequeath  to  the 
treasurer  or  other  proper  officer  for  the  time  being  of  the  London 
Hospital,  to  be  applied  for  the  charitable  purposes  of  that 
institution." 

The  bill  was  filed  in  July,  1848,  by  the  trustees  against  the 
Governors  of  the  London  Hospital,  the  heir-at-law  and  customary 
heir,  and  the  next  of  kin  of  the  testator ;  and  it  stated  that  the 
testator  was,  at  his  death,  seised  of  a  messuage  and  land,  partly 
freehold  and  partly  copyhold,  at  Tottenham,  and  some  leasehold 
estate;  and  that  he  was  possessed  of  shares  in  the  London 
Assurance  Company,  Bank  stock,  and  other  stock  or  funds,  money 
at  his  bankers,  books,  and  plate  and  furniture ;  that  the  heir-at- 
law  and  customary  heir  claimed  the  real  estate,  on  the  ground  that 
the  devise  was  void;  and  that  the  next  of  kin  insisted  that  the 
real  estate  was  converted  out  and  out  into  personal  estate,  and  that 
the  same  ought  to  be  sold  and  divided  amongst  the  next  of  kin ; 
and  that  the  same  defendants  insisted  that  the  shares  in  the 
London  Assurance  Company  could  not  be  devised  or  bequeathed  to 
charitable  uses,  as  a  large  portion  of  the  profits  thereon  arose  from 
real  estate. 

(1)  This  point  has  been  overruled,  of  the  testator :  see  Calvert  y.  Armi- 
The  apportionment  is  now  calculated  tage  (1S63)  1  H.  &  M.  446,  8  L.  T. 
on  the  value  of  the  assets  at  the  death     269. — O.  A.  S. 


HOBIKSON 

r. 

GOVERKOBS 
OFTHK 

London 
Hospital. 


[•20] 


266 


1852.    CH.    10  HARE,  20—21. 


[B.B. 


ROBINBON 

r. 

OOVRRVORS 

OF  THE 

London 
Hospital. 


[♦21] 


The  London  Assurance  Company  was  incorporated  by  a  charier 
of  King  George  I.,  for  marine  assurance,  without  any  redtricUon 
against  the  investment  of  any  portion  of  their  capital  in  real  estate, 
but  with  a  declaration  that  the  shares  in  the  capital  stock  of  the 
corporation  should  be  deemed  and  adjudged  in  all  courts  of  law 
and  equity  and  elsewhere  to  be  personal  and  not  real  estate,  and 
should  go  to  the  executors  or  administrators,  and  not  to  the  heirs, 
of  the  person  or  persons  dying  possessed  thereof  or  entitled  thereto. 
The  state  of  the  property  of  the  testator  was  found  by  the  report, 
as  was  also  the  fact  that  the  London  Assurance  Company  was 
seised  of  lands  to  a  certain  value,  and  had  lent  money  on  mortgage 
of  real  estate ;  *and  that  the  Bank  of  England  also  held  lands  and 
houses  for  the  purposes  of  their  business,  and  had  lent  money  on 
mortgages  which  were  made  to  trustees  for  the  Bank. 

Mr.  Schomberg  and  Mr.  A.  J.  Lewis  for  the  plaintiffs,  the 
trustees. 

Mr.  Bacon  and  Mr.  Cotton  for  the  London  Hospital. 

Sir  W.  P.  Wood  and  Mr.  Fooks  for  the  heir-at-law. 

Mr.  Elderton  for  the  next  of  kin. 

Mr.  W.  M.  James  for  the  Attomey-OeneraL 

The  points  argued  were :  First,  whether  shares  in  the  London 
Assurance  Company  and  the  Bank  stock  were  to  be  regarded  as 
pure  personalty,  or  personalty  affected  with  land  (i).  [In  support 
of  the  argument  that  this  property  was  pure  personalty,  March 
V.  Attomey-Oeneral  (2),  Thompson  v.  Tliompson  (3),  Sparling  v. 
Parker  (4),  Hilton  v.  Giravd  (6),  Walker  v.  MUne  (6),  and  Do(  d. 
My  ait  v.  The  St.  Helen's  and  RuncoiJi-gap  Railway  Company  (7),  were 
cited ;  and  also  Ashton  v.  Lord  Langdale  (s),  which  it  was  stated  was 
about  to  be  the  subject  of  appeal  to  the  House  of  Lords.  On  the 
other  side,  that  it  was  personalty  savouring  of  realty,  Knapp  v. 
Williams  (9),  Howse  v.  Chapman  (JO)  Finch  v.  Squire  (ii),  and  Myert  v. 
Perigal  (12).] 


(1)  See    now   the    Mortmain    and 
Charitable  Uses  Act,  1891. 

(2)  59  B.  B.  550  (5  Beay.  433). 

(3)  66  B.  B.  109  (1  Coll.  381). 

(4)  73  B.  B.  403  (9  Beav.  450). 

(5)  75  B.  B.  86  (I  De  G.  &  Sm.  183). 

(6)  88  B.  B.  243  (11  Beav.  507). 

(7)  57  B.  B.  699  (2  Q.  B.  364). 


(8)  87  B.  B.  420  (4  De  Q.  &  Sol 
402). 

(9)  4  B.  B.  252  (4  Vee.  430,  ».). 

(10)  4  B.  B.  292  (4  Vea.  542), 

(11)  7  B.  B.  377  (10  Vee.  41). 

(12)  16  Sim.  533;  since  levened. 
2  D.  M.  &  G.  699. 
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(The  Yicb-Chancbllor,  on  this  point,  intimated,  that,  if  he  were 
to  consider  the  question  as  open,  and  to  review  the  authorities,  it 
would  be  proper  that  he  should  defer  his  judgment  until  the  House 
of  Lords  had  come  to  a  decision  on  the  question  which  was  stated 
to  be  now  before  them.) 

Secondly,  the  question  of  apportionment  of  the  debts,  legacies, 
&c.,  between  the  real  and  personal  estate.  On  this  point  Roberts  v. 
Walker  (i),  Shallcross  v.  Wright  (2),  Boughton  v.  Boughtan  (8),  Falkner 
V.  Grace  (4),  were  cited. 

Thirdly,  the  question  of  the  claims  of  the  heir-at-law  and  next 
of  kin  of  the  testator,  to  the  portion  of  the  residue  as  to  which  the 
charitable  bequest  failed:  Phillips  v.  Phillips  (5),  Green  v.  Jackson  (6), 
Smith  V.  Claxton  (7),  Fitch  v.  Weber  (8). 

Pourthly,  the  question,  whether  the  London  Hospital  was  not 
Limited  by  the  charter  to  a  revenue  of  4,000Z.  per  annum. 

And,  fifthly,  on  the  point  of  the  right  to  a  cy-pres  application  to 
charitable  purposes  of  the  property  well  given  by  the  will,  if  the 
gift  to  the  London  Hospital  should  fail :  Hayter  v.  Trego  (9),  Reeve 
V.  Attorney-General  (lo). 

The  Vice-chancellor: 

There  are  three  questions  which  I  have  now  to  decide, — the  ques- 
tion arising  upon  the  apportionment,  the  question  as  to  the  extent 
of  the  charter,  and  that  between  the  heir  and  the  next  of  kin.  I 
must,  at  present,  leave  undecided  the  question  as  to  the  Bank  stock 
and  the  London  Assurance  shares. 

With  regard  to  the  question  of  apportionment,  I  do  not  think  this 
case  is  affected  by  the  question  in  the  House  of  Lords,  in  the  case  of 
Boughton  v.  James  (ii).  There  was  a  long  series  of  cases  in  this 
Court  antecedent  to  Boughton  v.  James,  in  which  it  was  held,  that 
where  the  real  and  personal  estate  were  driven  into  one  mass,  and 
made  subject  to  one  general  set  of  charges,  these  charges  were  to  be 
borne  by  the  real  and  personal  estate  pro  ratd,  according  to  their 
relative  values ;  and  the  decision  in  Boughton  v.  James,  as  I  under- 
stand it,  does  not  affect  that  state  of  circumstances.   It  went  expressly 


(1)  32  B.  R  318  (1  Euas.  &  My.  7d2). 

(2)  85  K.  E.  155  (12  Beav.  505). 

(3)  73  R  B.  116  (1  H.  L.  C.  406). 

(4)  89  B.  E.  444  (9  Hare,  280). 

(d)  36  E.  E.  413  (1  My.  &  K  649). 
(6)  34  E.  E.  75  (5  Buss.  35 ;  2  B.  & 
M.  238). 

B.B. — VOJj.  XC. 


(7)  20  B.  K  320  (4  Madd.  484). 

(8)  77  B.  B.  56  (6  Hare,  145). 

(9)  29  B.  B.  13  (5  Buss.  113). 

(10)  64  B.  B.  260  (3  Hare,  191). 

(11)  Boughtan  y.  Boughton  (73  E. 
116)  was  reported    below  under 
title  of  Boughton  v.  James, 
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upon  the  ground,  that,  by  the  constitution  of  the  will  which  vaB 
before  the  Court  in  that  case,  the  real  and  personal  estate  were  not 
thrown  into  one  mass.  Whether  that  principle  was  or  was  not  rightly 
applied  in  the  case  of  Boughton  v.  James  depended  upon  the  construc- 
tion of  that  particular  will ;  but  that  decision  left  wholly  unaffected 
the  decisions  which  have  been  held  in  the  Courts  below,and  affirmed 
by  the  Courts  above,  that,  where  the  real  and  personal  estate  were  con- 
stituted into  one  mass,  and  that  mass  was  made  subject  to  charges, 
those  charges  were  to  be  borne  by  the  several  descriptions  of  pro- 
perty, according  to  their  relative  value.  What,  therefore,  I  feel  it 
to  be  my  duty  to  hold  in  this  case  is,  that  there  is  to  be  &n 
apportionment. 

The  next  question  arises  upon  the  charter  under  which  *the  Lon- 
don Hospital  was  incorporated ;  and  I  do  not  think  that  it  is 
necessary  for  me  to  give  any  opinion  on  that  charter.  The  charter 
is  a  subsisting  charter:  it  is  valid  until  it  is  impeached  and 
disturbed ;  and  the  parties  have  the  right  to  receive  money  under  it 
so  long  as  that  charter  stands.  What  might  be  the  result  of  pro- 
ceedings by  the  Attomey-Oeneral  or  by  the  Crown  for  the  purpose 
of  setting  aside  the  charter,  if  the  Crown  thought  fit  to  take  such 
proceedings,  is  one  question ;  and  what  this  Court  is  to  do  in  the 
meantime,  while  the  charter  stands,  is  another  and  a  totally  different 
question.  Here  is  a  legally  constituted  body,  having  the  right  to 
receive  money  by  its  own  constitution ;  and  so  long  as  that  con- 
stitution exists,  I  think  it  is  the  duty  of  this  Court  to  deal  with  it  as 
an  existing  body. 

I  do  not  make  these  observations  for  the  purpose  of  shrinking 

from  any  decision  of  what  is  the  effect  of  this  charter.    Looking  at 

the  charter,  I  am  not  disposed  to  think  that  the  corporation  is  limited 

to   4,000Z.      Without  meaning  to  prejudice  any  other  proceeding 

which  may  be  taken,  I  will  state  what  I  think  the  true  construction 

of  this  charter  to  be :  The  section  referred  to  divides  itself  into  ivo 

heads — first,  the  power  given  to  the  corporation  to  accept  and  take; 

and,  secondly,  the  power  which  is  given  to  other  persons  to  give,  for 

the  benefit  of  the  corporation.     The  first  part  of  the  provision  k 

"  that  the  corporation  and  their  successors  shall  and  may,  for  ever 

hereafter,  be  persons  able  and  capable  in  law,  and  may  have  power, 

notwithstanding  the  Statutes  of  Mortmain,  to  purchase,  have,  take, 

hold,  receive,  and  enjoy,  to  them  and  their  successors,  manors, 

messuages,  lands,  rents,  tenements,  annuities,  and  hereditaments," 

applying  therefore  to  real  estate,  "  of  what  nature  or  kind  soever,  Id 
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fee  and  in  perpetuity,  or  for  terms  of  lives  or  years,  not  exceeding  Robikson 
the  yearly  valae  of  4,000/.  in  all  issues  beyond  reprises,  *so  far  as  govebkobs 
they  are  not  restrained  by  law."    I  agree  with  the  observation  made      London 

Hospital. 


at  the  Bar,  that  the  construction  of  this  passage  is,  that  they  are  to 
take  in  the  form  prescribed  by  the  statutes  called  the  Mortmain  Acts, 
between  which  and  the  Act  of  King  George  the  Second  a  distinction 
is  drawn  in  this  charter  :  **  notwithstanding  the  Statutes  of  Mort- 
main, to  purchase,  have,  take,  &c.,  not  exceeding  the  yearly  value  of 
4,0001.  in  all  issues  beyond  reprises,  so  far  as  they  are  not  restrained 
by  law."  That  is  a  power  to  purchase  and  take,  so  far  as  the  law 
created  by  the  Statutes  of  Mortmain  does  not  prohibit  them  from 
porehasing  and  taking ;  and  it  is  a  power,  therefore,  to  purchase 
and  take  land,  provided  the  grant  of  land  is  made  in  the  form 
prescribed  by  the  Statutes  of  Mortmain. 

The  clause  then  proceeds  to  empower  the  corporation  to  take 
''all  manner  of  goods,  chattels,  and  things  whatsoever,  of  what 
nature  or  kind  soever,  for  the  better  support  and  relief  of  the  poor 
nnder  their  care."  It  therefore  gives  them  a  power  to  take  any 
personal  chattels,  which  may  by  law  be  given  to  charities,  of  what 
nature  or  value  soever,  to  any  extent.  But,  having  given  to  the 
corporation  the  power  to  take,  the  Grown  seems  to  have  contem- 
plated that  there  was  a  further  thing  to  be  provided  for — the  power 
of  other  persons  to  give ;  and  therefore  the  charter,  after  providing 
for  the  powers  of  the  corporation  to  deal  with  the  property  which 
they  have  taken,  proceeds  to  authorise  parties  to  give,  and  the 
Crown  then  grants  "special  license,  full  power,  and  lawful  and 
absolute  authority  to  any  person  or  persons,  bodies  politic  or 
corporate,  their  heirs  and  successors  respectively,  to  give,  grant, 
sell,  aUen,  assign,  devise,  bequeath,  or  dispose  of  in  mortmain  in 
perpetuity  or  otherwise,  to  or  for  the  use  and  benefit  of,  or  in  trust 
for,  the  governors  of  the  London  Hospital  and  their  successors, 
any  manors,  messuages,  *lands,  tenements,  rents,  hereditaments, 
annuities,  sum  and  sums  of  money,  goods  and  chattels  whatsoever, 
not  exceeding  the  yearly  value  of  4,0002.  above  all  charges  and 
reprises,  for  the  charitable  purposes  above  mentioned,  in  any 
manner  not  repugnant  to  or  made  void  by  the  statute  "  9  Geo.  II. 
e.  36.  Now,  it  is  clear  that  the  corporation  is  entitled  to  take  "  in 
mortmain  in  perpetuity,"  if  any  person  will  so  give  to  them ;  which 
shows  that  the  Crown  was  looking  at  property  which  could  not  be 
given  in  mortmain.  The  words  **  devise,  bequeath,  or  dispose  of  in 
mortmain  in  perpetuity,  or  otherwise,  to  and  for  the  use  and  benefit 
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of,  or  in  trast  for,  the  governors  of  the  London  Hospital  and  their 
successors,  any  manors,  messuages,  lands,  tenements,  rents, 
hereditaments,  annuities,  sum  and  sums  of  money,  goods  and 
chattels  whatsoever,  &c."  must  be  considered  with  reference  to  the 
provisions  of  the  Statute  of  Mortmain,  and  as  applying  to  what,  by 
that  statute,  could  not  lawfully  be  given.  It  enables  persons  to 
give  property,  which  by  the  Mortmain  Act  could  not  be  given,  to 
the  extent  of  4,000Z.  a  year.  If,  therefore,  it  were  necessary  for  me 
to  decide  the  question  upon  the  charter,  I  should  feel  very  little 
difficulty.  My  opinion,  however,  is,  that  it  is  not  necessary,  in  the 
present  case,  to  arrive  at  any  decision  upon  it.  A  charter  being  in 
existence  and  in  force,  this  Court  must  adopt  the  charter  as  it  finds 
it,  and,  so  long  as  it  exists,  must  enforce  the  right  of  the  persons 
who  are  authorised  under  that  charter  to  take  property  which  is 
given  to  them. 

The  third  question  is  that  which  arises  between  the  heir  and  the 
next  of  kin ;  and,  upon  that,  I  do  not  think  that  any  reasonable 
doubt  can  be  entertained. 

The  first  argument  is,  that  this  is  a  gift  of  real  estate  to  be  sold* 
and  the  proceeds  of  which,  it  is  declared,  shall  be  considered  as,  to 
all  intents  and  purposes,  part  and  parcel  *of  the  personal  estate. 
It  was  very  fairly  admitted  in  the  argument,  that  a  mere  direction 
that  the  proceeds  of  the  real  estate  should  be  considered  as  part  of 
the  personal  estate,  will  not  take  away  the  right  of  the  heir ;  but, 
fixing  upon  the  words,  *'  to  all  intents  and  purposes,"  it  vas 
argued,  that,  by  force  of  these  words,  it  is  to  be  considered  as 
personal  estate,  not  merely  as  between  the  parties  interested  under 
the  will,  but  as  between  the  heir-at-law  and  the  next  of  kin  of  the 
testator. 

The  first  question  which  strikes  me  upon  that  is,  what  difference 
does  the  insertion  in  this  will  of  the  words  "  to  all  intents  and 
purposes  '*  make  ?  Let  us  suppose,  that  the  testator  had  said 
simply  that  it  should  be  part  of  his  personal  estate,  would  it  not 
be  part  of  his  personal  estate  '*  to  all  intents  and  purposes  whatso- 
ever?" I  think  so  clearly.  If  the  case  had  rested  upon  the 
clause  of  the  will,  that  it  shall  be  considered  to  all  intents  and 
purposes  as  part  of  his  personal  estate,  and  no  further  disposition 
whatever  had  followed,  there  might  have  been  a  question,  whether 
you  could  not  infer  that  it  was  to  go  to  the  next  of  kin ;  but, 
another  answer  to  the  argument,  founded  on  the  words  ''  to  all 
intents  and  purposes,"  is,  that  those  words  are  followed  by  a  gift  of 
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all  the  personal  estate  and  effects.  (His  Honour  read  the  residuary 
gift,  supra,  p.  255,  from  "  all  the  rest,"  &c.,  to  "  London  Hospital.") 
Having,  therefore,  first  made  this  part  of  the  personal  estate,  the 
testator  has  given  the  personal  estate  to  the  London  Hospital ;  and 
it  becomes,  in  this  disposition,  part  of  the  residue  of  the  personal 
estate  which  is  so  given. 

Now,  was  it  the  intention  of  the  testator,  that  his  next  of  kin 
should  take  under  this  will  any  other  part  of  the  residue  of  the 
personal  estate,  not  derived  from  the  proceeds  of  the  real  estate 
which  be  had  constituted  part  of  the  residue ;  and  if  the  next  of 
kin  could  not  take  any  other  part  of  the  ^residue  of  the  personal 
estate  under  the  disposition  contained  in  the  will,  how  could  they, 
under  such  disposition,  take,  as  part  of  the  residue  of  the  personal 
estate,  the  proceeds  of  the  real  estate,  which  the  testator  has  made 
part  of  that  residue.  The  truth  is,  that  this  argument  has  pro- 
ceeded upon  a  fallacy  on  the  part  of  those  who  have  argued  in 
favour  of  the  next  of  kin;  they  have  applied  words  which  the 
testator  has  applied  to  a  case  of  testacy  to  a  case  of  intestacy,  as  if 
the  testator  meant  them  to  apply  to  a  case  of  intestacy.  I  think 
DO  rule  is  clearer  than  this,  that  every  testator,  when  he  makes  his 
vill,  must  be  presumed  to  consider  that  the  dispositions  which  he 
has  made  by  that  will  are  valid  and  effectual.  You  cannot  impute 
to  a  testator  that  he  gives  upon  the  assumption  that  the  dispositions 
contained  in  his  will  cannot  take  effect.  If,  then,  the  testator  has 
given  upon  the  assumption  that  the  dispositions  contained  in  his 
^1  can  take  effect,  he  has  in  truth  disposed  of  the  whole  of  the 
residue  of  the  personal  estate ;  and  if  he  has  so  done,  how  can  it 
be  said  that  he  meant,  by  the  words  ''  to  all  intents  and  purposes," 
to  give  the  residue  to  the  next  of  kin  ;  and,  if  he  did  not  mean  to 
give  the  residue  to  the  next  of  kin,  I  cannot  consider  upon  what 
possible  ground  the  next  of  kin  can  take  any  portion  of  that  estate 
vhich  he  has  constituted  part  of  the  personal  estate. 

It  was  said,  that  the  effect  of  this  disposition  would  be  to  strike 
out  of  the  will  the  words  "  to  all  intents  and  purposes."  That  is 
by  no  means  the  effect  of  the  construction.  The  effect  is  so  to 
construe  these  words  as  to  apply  them  to  the  purposes  to  which 
the  testator  has  applied  them, — to  the  testamentary  purposes  of 
the  testator, — and  not  to  strike  them  out  of  the  will.  I  am  of 
opinion  that  the  heir-at-law  is  entitled  to  the  monies  arising  from 
the  B&le  of  the  real  estate,  subject,  of  course,  to  the  charges. 

I  confess,  that,  upon  the  reserved  point,  unless  the  case  should 
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be  altered  by  the  House  of  Lords,  I  should  have  felt  myself  bound 
by  the  authorities.  If,  therefore,  the  decision  in  the  House  of 
Lords  goes  to  confirm  the  previous  cases,  it  may  be  considered  that 
this  suit  is  disposed  of ;  but  if  not,  it  must  be  put  into  the  paper 
again,  to  be  spoken  to  upon  that  point,  after  the  decision  in  the 
House  of  Lords. 


1863. 
Feb,  24. 


The  case  of  Myers  v.  Pe)igal(i)  was  decided  by  Lord  St. 
Leonards  on  the  certificate  of  the  Court  of  Common  Pleas,  hia 
Lordship  overruling  the  decision  of  the  YicE-CHANCBLiiOB  of 
England  ;  and  the  appeal  in  Aihtaii  v.  Lord  Langdale  was  stated 
to  have  been  abandoned.  The  London  Assurance  shares  and 
Bank  stock  were,  therefore,  taken  as  personal  estate,  without 
further  argument. 

A  question  was  then  suggested,  whether,  in  the  apportionment 
of  the  charges  between  the  real  and  personal  estates,  the  respective 
values  of  such  estates  should  be  taken  at  the  death  of  the  testator, 
at  the  date  of  the  decree,  or  at  the  time  when  the  apportion- 
ment might  happen  to  be  made.  The  testator  died  in  1848, 
and  the  funds  had  risen  considerably  in  price  since  that  time. 
No  precedent  was  produced  of  any  decree  fixing  a  particular 
time  at  which  the  value  should  be  taken  for  the  purpose  of 
apportionment. 


[•30  J 


The  Vice-Chancellor  (2) : 

It  appears  to  me  that  there  might  be  great  inconvenience  and 
difficulty  in  going  back  to  the  death  of  the  testator,  or  to  any 
period  anterior  to  the  time  when  the  apportionment  is  made,  for 
the  purpose  of  fixing  the  value  of  the  property.  The  state  of 
investment  of  the  personal  estate  at  the  testator's  death  might 
be  such  as  to  render  it  of  great  value  ;  but  it  does  not  follow,  that 
such  value  must  be  sustained ;  and,  on  the  contrary,  it  might 
*have  become  perfectly  valueless  at  the  time  of  the  administration 
of  the  estate.  If  that  were  so,  the  charges  would  of  necessity  lie 
thrown  exclusively  on  the  real  estate.  The  proper  course  seems  to 
be,  that  the  apportionment  should  be  made  on  the  value  as  it  is  at 
the  time  the  proportions  of  the  charges  are  settled,  and  the  parties 
interested  will  then  bear  their  share  of  the  liabilities  in  proportion 
to  the  benefit  they  derive  from  the  estate. 


(1)  December  1,  1852. 

(2)  Sir  W.    P.  Wood.     See  note, 


anU^   p.  255,  stating  the  reversal  of 
this  point. 
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(10  Hare,  30—50  ;  S.  C.  22  L.  J.  Ch.  289 ;  17  Jur.  30 ;  20  L.  T.  0.  S.  303.)         "^"'{[ggg  ^^ 
A.  debtor  executed  a  deed,  expressed  to  be  for  the  better  management  of  his        May  28. 

affairs  and  for  the  liquidation  of  his  debts  and  engagements,  and  he  thereby  

conveyed  and  assigned  his  real  and  personal  estate  and  effects  to  one  of  his      TimrBR, 

creditors,  leaving  it  to  the  discretion  of  the  creditor  in  what  order  and  in         r  '^\ 

favour  of  what  creditors  the  proceeds  should  be  applied,  and  giving  him  powers         L  »0  J 

of  management  and  sale,  and  to  negotiate  and  enter  into  arrangements  and 

apply  the  proceeds  of  the  estate  and  property  in  carrying  them  into  effect, 

such  powers  to  terminate  with  his  life  or  upon  his  resignation ;  and  the  debtor 

then  went  abroad,  that  the  arrangement  of  his  affairs  might  be  facilitated  by 

his  absence.     The  Ck>uiiT,  upon  such  circumstances,  held,  that  the  deed  was 

not  framed  to  secure  any  debt  due  to  the  creditor  to  whom  the  conveyance 

and  assignment  was  made ;  and  that  the  deed  (independently  of  the  grantee 

being  a  creditor,  and  of  any  communications  with  other  creditors,)  was  a 

mere  deed  of  management ;  that  it  was  competent  to  the  debtor  to  revoke 

it ;  and  that  it  was  fraudulent  and  void  against  other  creditors. 

A  debtor  cannot  vest  his  property  in  one  of  his  creditors  for  the  purpose 
of  protecting  himself  against  his  other  creditors.  A  deed  executed  for  such 
a  purpose  is  fraudulent  and  void  against  the  latter,  and  the  creditor  taking 
such  a  conveyance  is  a  party  to  the  fraud,  and  cannot  be  in  a  better  position 
than  the  debtor. 

In  the  case  of  a  deed  vesting  property  in  trustees  upon  trust  for  the 
benefit  of  particular  persons,  the  deed  cannot  be  revoked,  altered,  or  modified 
by  the  party  who  has  created  the  trust ;  but,  in  cases  of  deeds  purporting 
to  be  executed  for  the  benefit  of  creditors,  the  question,  whether  the  trusts 
can  be  revoked,  altered,  or  modified,  depends  on  the  circumstances  of  the 
case  ;  and  therefore,  when  it  appeared  that  communications  had  taken 
place  with  creditors  of  the  grantor  not  parties  to  the  deed,  the  Coubt,  in 
treating  the  deed  as  against  the  parties  to  it  as  fraudulent,  directed  inquiries 
as  to  the  interests  of  the  creditors  not  parties. 

A  deed  which  a  debtor  has  power  to  revoke,  and  which  he  attempts  to 
use  as  a  shield  against  his  creditors,  cannot  be  otherwise  than  fraudulent 
and  void  against  them. 

The  Court  only  interferes  in  aid  of  the  legal  right  when  the  party  has 
proceeded  at  law  to  the  extent  necessaiy  to  give  him  a  complete  title ;  and 
therefore,  where  the  plaintiff  had  obtained  judgment,  but  had  not  sued  out 
an  dtgit,  it  was  held,  that  he  was  not  entitled  to  the  aid  of  the  Court  as 
against  the  freehold  estate  of  the  debtor;  that  he  did  not  under  the 
Judgments  Act,  1838  (1  &  2  Vict.  c.  110),  s.  13,  become  entitled  to  such 
aid  until  the  expiration  of  one  year  from  the  time  of  entering  up  his  judg- 
ment ;  and  that  this,  being  an  objection  that  the  plaintiff's  title  was 
incomplete,  was  therefore  not  removed  by  a  resort  to  the  jurisdiction  of  the 
Court  to  relieve  against  fraud  in  respect  to  the  freehold  estate. 

An  original  and  a  supplemental  suit  by  Messrs.  Smith,  Payne,  and 
Smith,    against    Robert    Henry    Hurst,    Henry    Padwick,    *and        [  *3i  ] 
F.    0.    Byrne.     The    original    bill    was    filed     on    the     1st   of 
February,  1846,  and  stated,  that  in  October,  1844,  the  defendant, 
Bobert  Henry  Hurst,  was   tenant  for  life  under  the  will  of  his 

(1)  New,  France  and  Garrard's  Trustee  v.  Hunting  [1897]  2  Q.  B.  19,  66  L.  J. 
Q.  B.  554,  C.  A. 
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father  of  considerable  freehold,  copyhold,  and  leasehold  estates, 
subject  to  incumbrances,  and  entitled  absolutely  to  other  freehold, 
copyhold,  and  leasehold  estates,  subject  to  incumbrances,  and 
was  possessed  of  considerable  personal  estate;  that,  being  (hen 
largely  indebted  to  the  plaintiffs  and  to  other  persons,  he  determined 
to  make  a  conveyance  to  Fadwick,  his  solicitor  and  confidential 
agent,  under  the  pretence  of  making  provision  thereby  for  the 
payment  of  his  debts,  but  in  reality  for  his  private  convenience, 
and  for  the  purpose  of  hindering,  delaying,  and  defeating  his 
creditors,  and  particularly  the  plaintiffs ;  and  that,  accordingly. 
a  conveyance  and  assignment  was  made  by  him  to  Padwick,  by  a 
deed  dated  the  29th  of  October,  1844 ;  that  the  deed  was  kepi 
secret  from  the  plaintiffs  and  the  other  creditors ;  that  Hurst,  not- 
withstanding the  execution  of  the  deed,  continued  ;n  possession  of 
the  property ;  but  that  he  soon  afterwards  went  abroad ;  and  that 
after  he  had  gone  abroad  it  was  communicated  to  the  plaintiffs  by 
Fadwick's  agent,  that  the  conveyance  and  assignment  bad  been 
made  to  Fadwick,  in  trust  for  creditors ;  but  that  the  deed  was  not 
produced(i) ;  that  the  plaintiffs,  on  the  28th  of  November,  *1844, 


(1)  The  deed,  dated  the  29th  of 
October,  1844,  was  made  between 
Bobert  Henry  Hurst,  of  the  one  part, 
and  Padwick,  of  the  other  part.  It 
recited  the  title  of  Hurst  to  the  estates, 
or  the  equity  of  redemption  thereof; 
and  that  Hurst  had  made  and  executed 
to  divers  persons  various  mortgages, 
grants  of  annuities,  &c. ;  and  that  he 
was  indebted  to  divers  persons  upon 
judgment,  bond,  simple  contract,  &c. ; 
and  that  Hurst,  in  order  to  the  better 
arrangement  of  his  affairs,  and  the 
adjustment  and  liquidation  of  his 
debts  and  engagements,  was  desirous 
of  vesting  all  his  property,  real  (other 
than  copyhold)  and  personal,  in  Pad- 
wick, upon  the  trusts  thereinafter 
expressed  ;  and  then  followed  the 
grant  of  the  estates  to  which  Hurst 
was  entitled  under  the  will  of  his 
father,  for  a  term  of  100  years,  if 
Hurst  should  so  long  live;  and  the 
assignment  of  the  leasehold  estate,  to 
Padwick,  his  executors,  administrators, 
and  assigns,  upon  the  trusts  therein- 
after declared  ;  and  an  appointment 
of  the  remainder  in  fee  of  Hurst  imder 
the  will  of  his  father,  and  all  other  his 


estates  in  fee,  to  Padwick,  his  heirs, 
and  assigns ;  and  an  assignment  of  ill 
his  household  goods,  books,  pictai«s 
&c.,  bills,  securities  for  money,  tnd 
all  other  his  personal  estate  (exoeptiDg 
wearing  apparel),  with  a  power  oi 
attoniey  for  getting  in  and  reolifiiDg 
the  same,  upon  trust,  that  Padvick 
should  let,  set,  and  manage  the  free 
hold  and  leasehold  estates,  propertie». 
and  premises,  in  such  way  and  manner 
as  he  should,  in  his  absolute  and  no- 
controlled  judgment  and  discretioD, 
think  fit  and  most  conducive  fortb« 
objects  and  purposes  of  the  deed,  vith 
powers  of  ende,  &o.,  and  should  pay 
and  apply  the  surplus  proceeds  of 
sales,  and  the  rents  and  profits,  alter 
satisfying  the  incumbrances  an^ 
charges,  in  or  towards  the  paymeDt 
and  discharge  of  the  interest  of  all  or 
any  or  either  of  the  mortgage  a:^ 
other  debts  of  Hurst,  or  in  or  towards 
payment  of  the  principal  of  such  debts. 
whether  with  or  without  reference  to 
this  order  of  charge  or  priority,  or  ant 
part  or  parte  of  such  principal  or 
interest,  according  to  the  absolute  aod 
uncontrolled  discretion    of    Padvi<^ 
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braoght  an  action  against  'Hurst  for  12,000^.  and  upwards,  the  smith 
balance  due  to  them  on  a  banking  account.  The  bill  stated  a  hurst. 
correspondence  which  ensued  pending  the  action,  in  the  course  of 
which  an  ofiier  was  made  on  the  part  of  Fadwick  to  give  the 
plaintiffs  security  on  Hurst's  life  interest,  and  on  a  life  interest  in 
remainder,  to  which  the  son  of  that  defendant  was  entitled ;  and 
in  one  of  these  letters  it  was  stated,  that  no  creditor  was  a  party  to 
the  deed  except  Padwick,  and  that  he  was  not  a  party  in  that 
character.  The  bill  stated,  that  a  consent  was  given  to  judgment 
being  signed  in  the  action  in  default  of  the  debt  being  paid  on  or 
before  the  21st  of  January,  1845 ;  and  that,  the  debt  not  having 
been  paid,  judgment  *was  signed  on  the  22nd  of  January,  and  a  [  *33  ] 
A. /a.  issued;  but  that  the  execution  of  the  ji,  fa.  was  prevented  by 
Padwick,  who  was  in  possession  of  the  property,  and  had  produced 
the  deed  to  the  sheriff's  officer,  and  told  him  that  the  sheriff  must 
return  nvUa  botia^  and  that  under  the  circumstances  the  sheriff 
would  make  that  return. 

The  bill  then  contained  allegations  to  the  effect,  that  the  fi.  fa. 
had  not  been  returned,  and  that  no  writ  of  elegit  could  be  issued 
until  it  was  returned ;  and  that,  if  a  return  of  nulla  bona  was  made, 
other  creditors  of  Hurst,  who  had  obtained  judgments  and  issued 
executions,  would  acquire  a  prior  right  at  law  against  the  personal 
effects  of  Hurst;  that  all  the  freehold,  copyhold,  and  leasehold 
estates  were  in  mortgage,  and  the  legal  estate  outstanding  in  the 
mortgagees;  and  that  the  plaintiff's  judgment  had  been  duly 
registered.  The  bill  charged  that  the  deed  was  executed  merely  for 
the  private  purposes  and  for  the  convenience  and  accommodation  of 
Hurst,  and  not  in  consequence  of  any  agreement  or  arrangement 
made  between  him  and  any  of  his  creditors;  and  that  no  such 
creditor  had  executed  the  deed,  or  assented  to  or  agreed  to  adopt  or 
be  bound  thereby ;  that  the  deed  was  revocable  at  the  sole  will  and 
pleasure  of  Hurst ;  and  that  the  total  value  of  the  real  and  personal 
property  comprised  in  the  deed,  and  the  whole  personal  estate  and 
effects  of  the  defendant  Hurst,  were  not  sufficient  for  the  payment 
of  his  debts. 

uid  u  he  might  from  time  to  time  and  among  other  provisions  was  one, 

yid^  to  be  requisite  or  proper  and  that  the  trusts  of  the  deed  should  be 

moMt  eooductTe  to  the    objects  and  personal  to  Padwick,  and  should  ter- 

purpMet  of  the  deed ;  and,  subject  to  minate  with  his  death  or  upon  his 

^^h  tracts  and  purposes,  in  trust  for  resigning  the  trusteeship,   which  he 

Uurtt,  his  heirs,  executors,  adminis-  was  to  be  at  liberty  to  do. 
^nt'^n,    and    •amgns,    reepectively ; 
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Smith  The  bill  prayed  that  the  deed  of  the  29th  of  October,  1844, migb 

HuHST.       be  declared  to  be  fraudulent  and  void,  as  against  the  plaintiffs: 
that  the  defendants  might  be  decreed  to  do  all  necessary  acte  for 
vacating  and  setting  aside  the  deed  in  favour  of  the  plaintiffs;  and 
that  the  plaintiffs  might  be  declared  entitled   to  a  lien  for  the 
[  *34  ]       amount  *of  their  judgment  debt,  and  interest  upon  all  the  equitable 
and  beneficial  estate  of  Hurst  in  the  property  comprised  in  the 
deed,  and  to  have  equitable  execution  against  the  same ;  that  an 
account    might    be    taken    of    the    property    comprised  in  the 
deed ;    and  that  the  plaintiffs  might  be  paid    the  principal  and 
interest  upon  their  judgment  out  of  the  personal  chattels,  goods. 
and  effects  comprised  in  the  assignment,  so  far  as  the  same  woold 
extend  ;  or  that  the  plaintiffs  might  be  at  liberty  to  levy  execution 
thereupon  after  the  assignment  was  set  aside ;   that  the  plaintifs 
might  be  at  liberty  to  sue  out  writs  of  elegit  against  the  freehold, 
copyhold,  and  leasehold  estates  of  Bobert  Henry  Hurst,  after  the 
fieri   facias   should  have  been   returned,   and   might  have  such 
equitable  execution  thereof  as  they  would  have  been  entitled  to,  i 
they  had   sued  out  the   same  immediately  upon  the  failure  oi 
execution  under  their  writ  of  fieri  facias;  and  that  so  much  of  the 
plaintiffs'  judgment  as  should  not   be  satisfied   by  the  personal 
chattels  and  effects,  might  be  paid  by  the  rents  and  profits,  or  by  a 
sale  of  the  real  and  leasehold  estate  comprised  in  the  deed.    The 
bill  also  prayed  an  injunction  to  restrain  alienation  and  waste  of  the 
estate,  and  for  a  receiver. 

A  receiver,  who  was  to  have  possession  of  the  personal  estate. 
furniture,  and  chattels,  was  appointed  in  March,  1845. 

The  supplemental  bill  was  filed  on  the  30th  of  January,  1846,  and 
brought  forward  the  facts  of  the  expiration  of  the  year  from  the 
period  of  the  registration  of  the  plaintiffs'  judgment,  and  of  the 
defendant  Hurst  being  entitled  to  some  estates  not  comprised  in  the 
deed  ;  and  it  prayed  that  the  12,106/.  18s.  4d.,  for  which  judgment 
[  *3o  ]  was  recovered  by  the  plaintiffs,  with  interest,  might  be  declared  *to 
be  well  charged,  by  virtue  of  the  stat.  1  &  2  Vict.  c.  110,  upon  all 
the  freehold,  copyhold,  and  leasehold  estates  of  Hurst,  includiu;; 
those  comprised  in  the  deed  ;  and  that  Hurst  might  be  decreed  to 
pay  such  judgment  debt,  interest,  and  costs  at  law  and  in  eqaitv.bv 
a  short  day ;  or,  on  default,  that  the  same  might  be  raised  and  paiJ 
to  the  plaintiffs  by  a  sale  of  all  such  estates  or  a  compet^i^t 
part  thereof.  And  the  supplemental  bill  prayed,  that,  in  the  mean 
time,  and  for  the  purpose  of  securing  to  the  plaintiffs  the  benefit  of 
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their  judgment  and  charge,  the  defendants  might  be  restrained  Smith 
from  waste  or  alienation  of  the  real  estates  of  Hurst,  and  for  a  hubat. 
receiver  of  all  such  real  and  leasehold  estates. 

The  defendant  Padwick  [by  his  answer]  insisted,  that  he 
(Pad wick),  under  a  certain  deed  which  he  referred  to,  was  in 
possession  of  the  house  on  behalf  of  certain  mortgagees,  inasmuch 
as  he  had  been  constituted  receiver  of  *the  estates  contempo-  [  *36  ] 
raneoQsly  mortgaged  to  them  ;  and  that,  under  the  circumstances 
appearing  in  his  answer,  he  was  then,  and  had  ever  since  been, 
and  was,  in  possession  of  the  furniture,  goods,  and  effects  in  and 
about  the  house,  but  whereof  the  greater  part  had  belonged  to 
Robert  Hurst,  deceased,  of  whom  the  defendant  Hurst  was  the  sole 
acting  executor  and  residuary  legatee,  and  certain  of  whose  (Robert 
Hurst's)  debts  and  legacies  were  still  unpaid.     *     *     ♦ 

He  admitted  that  no  creditor  of  Hurst,  nor  any  other  person 
eieept  Hurst  and  himself  (Padwick),  ever  executed  the  deed,  or 
was  in  any  manner  a  party  or  privy  to  the  deed  at  or  before  the 
time  when  the  same  was  made  and  executed;  save  that  Mr.  Philpotts 
was  not  only  privy  to  it  and  was  an  attesting  witness  thereto,  but  it 
was  upon  and  at  his  express  advice  and  urgent  instance  that  the 
same  was  made  and  executed  by  Hurst ;  and  that,  in  consequence 
thereof  and  reliance  thereon,  Mr.  Philpotts  had  abstained  from 
takmg  out  execution  on  his  judgment;  and  also  save  that  the 
defendant  Padwick  himself  was  before  the  date  of  the  deed,  and 
Btill  is,  a  large  creditor  of  Hurst,  not  only  by  mortgage  for  8,000{. 
and  interest,  but  also  by  simple  contract  *for  money  lent  and  paid,  [  *87] 
and  professional  business  done  for  Hurst  to  the  amount,  as  defen- 
^t  estimated  and  believed,  of  l,500i.  and  upwards,  with  interest ; 
l/esides  which,  the  defendant  was  surety  for  Hurst  to  various 
creditors  of  that  defendant,  and  for  the  payment  of  such  last- 
mentioned  debt,  and  against  defendant's  risk  and  liability  under 
buch  suretyship,  the  defendant  then  had  no  other  security,  indemnity, 
or  protection  than  what  he  might  derive  from  the  deed,  and  than 
his  lien,  as  the  attorney  and  solicitor  of  the  defendant  Hurst,  on 
the  deeds  and  papers  which  defendant  in  that  character  had  in  his 
i^jwer  or  custody ;  and  of  which  lien,  as  well  as  of  the  security  and 
indemnity  or  protection  to  be  derived  by  him  from  or  by  means  of 
the  deed,  the  defendant  claimed  the  full  benefit.  Besides  which, 
ti**  said,  that,  at  the  time  when  such  deed  was  proposed  and 
determined  on  and  ultimately  executed,  the  defendant  was  acting 
&s  the  solicitor  for  several  bond  and  simple  contract  creditors,  and 
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Smith       also  for  all  the  mortgage  creditors  therein  named  or  referred  to, 
HuBST.       &^<^  &s  to  some  others  for  whom  he  was  not  solicitor,  their  solicik^ 
had  generally  authorised  him  to  see  to  their  interests  as  creditors  of 
Hurst ;  and  that  it  was,  therefore,  then  an  object  with  him  (Padwick^ 
not  simply  on  his  own  behalf,  but  likewise  for  the  benefit  of  the 
several  mortgage  and  other  creditors  for  whom  he  was  acting,  to 
get  Hurst's  property  out  of  him,  in  order  that  he  might  not  spend 
the  same,  but  let  it  be  available  for  his  creditors;  and  that  he 
(Fadwick),  moreover,  was,  and  continued  to  be,  a  trustee  for  divers 
persons  and  purposes  in  relation  to  the  estate  and  afEairs  of  Harst ; 
and  that  he,  in  accepting   the  trusteeship  under  the  deed,  had 
regard  to  the  interests,  not  only  of  himself  as  such  creditor,  bat 
also  of  Hurst's  mortgage  and  other  creditors,  and  of  other  persons 
and  purposes  for  whom  and  which  defendant  was  such  solicitor  and 
trustee.    And  he  insisted,  that,  under  the  circumstances  aforesaid. 
[  *38  ]       and  having  regard  to  the  language  and  *tenor  of  the  deed  of  trust 
and  management,  and  particularly  to  the  provision  therein  con- 
tained, whereby  his  rights  and  remedies  as  a  creditor  of  Hurst  were 
expressly  saved,  the  defendant  was  to  be  considered  as  having  been 
a  party  as  well  as  privy  to  the  deed,  in  the  character  of  a  creditor 
of  Hurst ;  and  the  defendant,  under  the  circumstances,  denied  that 
he  was  a  party  thereto  only  in  the  character  of  the  solicitor  or 
agent  of  Hurst ;    and  he  moreover   denied  that  the  deed  was 
executed  merely  for  the  private  purposes  or  for  the  convenienee 
and  accommodation  of  Hurst,  save  as  the  making  provision,  as  vas 
thereby  done,  for  liquidating  his  debts  and  the  adjustment  of  his 
affairs  was  a  purpose  of  that  defendant,  and  would  necessarily  and 
properly  conduce  to  his  convenience  and  accommodation ;  the  fact, 
on  the  contrary,  being,  that  it  was  under  the  circumstances  and  for 
the  purposes  and  objects  respectively  thereinbefore  mentioned  or 
appearing,  that  the  deed  of  trust  and  management  was  determined 
upon,  made,  and  executed. 

The  defendant  Fadwick  also  said,  that  he  had  made  certain 
payments  for  taxes,  and  for  wages  due  to  servants  when  thev  were 
dismissed,  and  to  other  small  creditors,  with  such  (if  any)  monies 
as  he  had  for  the  time  being  in  his  hands  under  the  deed,  so  far  ss 
such  monies  would  extend  ;  but  which  being  greatly  insufficient  to 
meet  such  payments  or  to  reimburse  the  defendant  in  respect  thereti 
he  (Fadwick)  was  then  considerably  in  advance  and  out  of  pocket 
on  account  of  the  property  comprised  in  the  deed.  He  denied 
that  the  deed  was  kept  secret ;  he  also  denied  that  any  part  of  the 
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property  remaiiied  in  the  possession  of  Hurst  after  the  deed  was       Smith 
execnted,  except  some  small  part  of  it,  which,  he  said,  was  retained       hurst. 
under  an  arrangement  made  before  the  date  of  the  deed.     He 
admitted  the  estates  to  be  in  mortgage,  and  submitted  to  the  judg- 
ment of  the  Court,  whether,  having  regard  to  the  ^facts  stated  by       [  *3d  ] 
his  answer,  the  deed  or  any  of  the  trusts  thereby  declared  had  or 
not  always  been,  or  whether  they  were  then,  revocable  by  and  at 
the  sole  will  and  pleasure  of  Hurst ;  and  particularly  whether  such 
deed  or  trusts,  if  revocable  to  any  extent  or  against  any  parties, 
were  revocable  against  him  (Padwick),  unless  upon  payment  of  the 
whole  of  his  demands  against  Hurst,  and  his  full  indemnification 
against  the  several  suretyships  into  which  he  had  so  as  aforesaid 

entered  for  him. 

«  *  «  «  « 

The  evidence  on  the  part  of  the  plaintiffs  merely  proved  their 
judgment  and  the  correspondence.  On  the  part  of  the  ^defendant  [  *^o  ] 
Padwick,  several  witnesses  were  examined ;  one,  Mr.  Philpotts, 
after  deposing  to  his  having  been  a  large  creditor  of  Hurst,  and 
having  obtained  a  mortgage  for  his  debt,  stated,  that  he  did  not 
propose  or  suggest  to  the  defendant  Hurst  to  execute  any  trust 
deed  for  the  l)enefit  of  him  (Philpotts)  and  his  other  creditors  ;  but, 
upon  hearing  from  him  the  involved  state  of  his  affairs,  he  advised 
him  to  retrench  his  expenses  and  break  up  his  establishment,  and 
retire  for  a  short  time  to  the  Continent ;  to  place  his  concerns  in 
the  bands  of  some  gentleman,  who  should  be  empowered  to  act  for 
him  in  his  absence  in  managing  his  property,  and  in  making 
arrangements  with  his  creditors.  That  the  defendant  Hurst,  after 
K)me  hesitation,  consented  to  follow  the  witness's  advice,  and  asked 
him  to  undertake  the  business,  or  to  join  Padwick  in  doing  so. 
The  witness,  however,  declined  to  take  upon  himself  so  onerous  a 
dnty,  but  promised  to  afford  his  advice  and  assistance  to  Padwick, 
or  whoever  Hurst  might  appoint  in  the  settlement  of  his  (Hurst's) 
affairs.  Beyond  this,  the  witness  stated  he  had  nothing  to  do  with 
the  arrangement;  and  when  the  deed  was  brought  to  him  by 
Padwick  and  Hurst  for  him  to  attest  their  execution,  he  was 
i^^iorant  of  its  contents,  and  supposed  that  it  was  a  deed  to  carry 
oat  his  suggestion.  The  witness  said,  he  advised  that  there  should 
)« full  power  for  Padwick  to  manage  the  concerns  in  the  absence 
of  Hurst.  Other  witnesses  proved  that  they  were  creditors  of  the 
defendant  Hurst  in  and  before  October,  1844,  and  employed  Padwick 
Uj  recover  or  obtain  security  for  their  debts ;  and  that  he  afterwards 
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Smith       told  them,  that  Hurst  had  executed  a  deed  of  conveyanoe  and 

HuBST.       assignment  to  him  (Padwick),  in  trust  for  his  (Hurst's)  creditors; 

and  some  of  them  stated,  that  they  abstained  from  suing  for  tbeii 

debts  upon  the  faith  of  the  deed.     It  was  also  proved  on  \he  pan 

of  Fadwick,  that,  independently  of  his  mortgage  debt,  he  was  a 

creditor  of  the  defendant  Hurst  at  the  time  when  the  deed  in 

[  *4i  ]       question  was   executed,   to    a   considerable   ^amount ;   and  that 

immediately  upon  the  deed  being  executed,  he  acted  upon  it. 

At  the  hearing  of  the  cause. 


The  Solicitor-General  and  Mr.  Cotton,  for  the 
argued,  that  it  was  clear  from  the  circumstances  of  the  case  that 
the  deed  of  October,  1844,  was  a  deed  of  agency,  and  in  no  respect 
a  deed  of  trust:  BUI  v.  Cureton  (i).  It  would  expire  with  the 
defendant  Padwick  ;  and  the  powers  it  gave  would  not  be  continaeii 
in  any  representative  or  succeeding  trustee,  and  there  was  nothini; 
to  prevent  the  immediate  revocation  of  the  deed  by  its  author: 
Walwynv.  Couits{2),  Garrard  v.  Lord  Lauderdale  (s),  Wildings. 
Richards  (4).  It  was  therefore  an  instrument  which  this  Court 
would  not  permit  to  stand  in  the  way  of  creditors.  The  deed, 
moreover,  was  clearly  voluntary,  under  the  18  Eliz.  c.  5,  and  beinj: 
so,  it  was  fraudulent  against  creditors :  Townsend  v.  Westacott  (5). 
Skarfy.Soulby(e)    *     ♦     ♦ 

Mr.  FoUett,  for  the  defendant  Padwick : 
This  case  is  one  of  the  first  impression.  There  is  no  precedent 
in  this  Court  of  a  party,  having  nothing  more  than  an  execatiun 
against  a  debtor,  commg  to  set  aside  a  trust  deed  of  this  nature 
f  ^42  ]  created  by  the  debtor.  The  fi.  fa.  had  not  been  returned  *wben 
the  bill  was  put  on  the  file,  and  nothing  had  been  done  to  give  the 
plaintiffs  any  charge  on  the  real  estate  which  the  bill  seeks  to 
affect.  The  deed  is  in  its  nature  and  object  irrevocable. 
[They  cited  Gnffith  v.  liicketts  (7),  Kirtvan  v.  Daniel  (s),  Harland  r. 
Binks  (9),  Acton  v.  Woodgate  (10).] 

[  43  ]  Mr.  Terrell  appeared  for  the  defendant  Hurst ;  and  Mr.  Baio 

for  the  defendant  F.  0.  Byrne. 

(1)  39  B.  E.  258  (2  My.  &  K.  503).  (6)  84  R  B.  103  (1  Mac.  &  0.  364.. 

(2)  17  E.  B.  173  (3  Sim.  14 ;  3  Mer.  (7)  82  R  E.  Ill  (7  Hare,  307). 
707).  (8)  71  R  R  202  (5  Hare.  493). 

(3)  30  R  E.  105  (3  Sim.  1).  (9)  81  B.  R  770  (15  a  B.  713). 

(4)  66  B.  R  234  (1  CoU.  655).  (10)  39  B.  R  251  (2  My.  *  K.  4K 

(5)  50  R  R  193  (2  Beay.  340). 
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The  Vice-Chancbllob  :  .  Smith 

The  principal  qnestion  in  the  original  cause  appears  to  me  to  be,  Hurst. 
whether  the  deed  of  the  29th  of  October,  1844,  is  fraudulent  and 
void  against  the  plaintiffs ;  for  I  think,  that,  independently  of  the 
iiuestions  as  to  the  validity  of  the  deed,  and  as  to  the  rights  of  the 
plaintiffs  ooder  the  statute  1  &  2  Vict.  c.  110,  which  do  not  arise 
upon  the  original  bill,  further  than  as  the  Court  might  be  bound  to 
interfere  for  the  protection  of  the  property,  with  a  view  to  the 
fntore  right  arising  under  the  statute,  the  bill  hardly  states  a  case 
for  the  interposition  of  a  court  of  equity.  Independently  of  the 
remedies  given  by  the  statute  referred  to,  the  rights  of  judgment 
creditors  are,  as  I  conceive,  purely  legal  rights ;  and  the  inter- 
position of  this  Court  in  their  favour  rests,  as  I  apprehend,  upon 
the  principle  of  aiding  the  legal  right.  Thus,  the  Court  may  be 
called  upon  to  interpose  its  aid  for  the  purpose  of  removing  out  of 
the  way  any  impediments  which  may  exist  to  the  exercise  by 
judgment  creditors  of  their  legal  rights,  or  it  ipay,  as  I  apprehend, 
be  called  upon  to  interfere  for  the  preservation  of  the  property, 
pending  disputes  at  law  as  to  the  rights  of  judgment  creditors ;  and 
the  Court,  in  the  exercise  of  its  original  jurisdiction  in  the  adminis- 
tration of  assets,  may  also  have  occasion  to  deal  with  the  legal 
rights  of  judgment  creditors ;  but  the  province  of  this  Court  is  to 
aid,  and  not  to  supply  or  to  extend,  the  legal  right.  These  prin- 
ciples were  laid  down  by  Lord  Cottenham  in  *Neate  v.  The  Duke  of  [  ♦44  ] 
Marlborovtgh  (i) :  and  in  the  principles  there  laid  down  I  fully 
concur. 

I  proceed,  therefore,  to  examine  the  question  as  to  the  validity  of 
this  deed,  and  it  will  be  convenient  to  consider  the  question  in  two 
points  of  view:  First,  as  to  the  validity  of  the  deed,  without 
reference  to  the  circumstance  of  Padwick  being  a  creditor  of  Hurst, 
and  to  the  dealings  which  are  alleged  to  have  been  had  under  the 
deed  ;  and  secondly,  to  what  extent,  if  at  all,  the  deed  ought  to  be 
upheld  with  reference  to  the  position  of  Padwick,  and  what  has 
taken  place  since  the  deed  was  executed. 

Aa  to  the  first  point,  it  is  unnecessary,  I  think,  to  say  much  upon 
it.  There  can,  I  apprehend,  be  no  doubt  that  this  deed,  taken  by 
itaelf ,  and  without  reference  to  the  position  of  Padwick  and  to  the 
dealings  with  other  creditors,  was  a  mere  deed  of  management, 
which  it  was  competent  to  Hurst  at  any  time  to  alter  or  revoke ; 
and  as  little  doubt  can,  I  think,  be  entertained,  that  such  a  deed 

(1)  45  B.  B.  304  (3  My.  &  Gr.  421). 


in  1852.     CH.     10  HARE,  44—45.  [b.». 


Smith        could  not  be  permitted  to  be  set  up  against  creditors,  bat  would  be 

HusisT.       fraudulent  and  void  against  them.     A  deed,  which  the  debtor  has 

power  to  revoke,  and  attempts   to  use  as  a  shield    against  hk 

creditors,  cannot,  I  think,  be  otherwise  than  fraudulent  and  void 

against  the  creditors. 

The  true  question  in  the  original  cause  must  therefore,  as  I 
think,  depend  upon  the  second  point,  how  is  the  validity  of  the 
deed  affected  by  Padwick's  having  been  a  creditor  of  Hurst  at  the 
time  of  its  execution,  and  by  the  dealings  which  have  been  had 
with  creditors  under  it.  And  first,  with  reference  to  Pad  wick: 
Subject  of  course  to  the  statutory  rights  in  case  of  bankruptcy  or 
[  ♦45  ]  insolvency,  and  other  statutory  remedies,  every  debtor  *has,  as  I 
apprehend,  according  to  the  law  of  this  country,  a  perfect  right  to 
deal  with  his  property  in  any  mode  which  he  may  think  best, 
provided  he  acts  honestly  in  the  disposal  of  it.  He  may  dispose  of  it 
in  favour  of  all  or  of  any  one  or  more  of  his  creditors  ;  and  the  law 
does  not,  so  far  as  I  am  aware,  interfere  with  his  power  and  right  to 
do  so,  if  it  be  exercised  bond  fide ;  but  I  am  not  prepared  to  hold  that 
the  law  of  this  country  will  permit  a  debtor  to  vest  his  property  in  one 
of  his  creditors  for  the  mere  purpose  of  protecting  himself  against 
the  claims  of  his  other  creditors,  or  that  a  deed  executed  for  such  a 
purpose  can  be  otherwise  than  fraudulent  and  void  against  the 
creditors  whose  interests  are  affected  by  it.  Such  a  deed,  although 
upon  the  face  of  it  for  the  benefit  of  the  creditors,  is  in  truth  a  deed 
for  the  benefit  of  the  debtor ;  and  the  creditor  who  accepts  it, 
takes,  not  for  his  own  benefit,  but  for  the  purpose  of  carrying  out 
the  views  and  objects  of  the  debtor  in  fraud  of  his  other  creditors. 
He  becomes  a  party  to  the  fraud  of  the  debtor,  and  being  a  partv 
to  the  fraud,  he  cannot,  I  think,  be  in  any  better  position  than  the 
debtor  who  has  perpetrated  it.  What  then  was  the  purpose  and 
object  of  this  deed  ?  Was  it  executed  for  the  purpose  of  securing 
the  debt  due  to  Padwick,  or  for  the  purpose  of  hindering  and 
delaying  the  creditors  of  Hurst,  and  compelling  them  to  come  to 
such  terms  for  his  benefit  as  Padwick  should  think  proper  to 
dictate.  The  deed  itself,  and  the  conduct  of  the  parties  under  it. 
must  determine  this  question.  The  deed  purports  by  the  recitals 
to  be  for  the  better  arrangement  of  Hurst's  affairs,  and  for  the 
liquidation  of  his  debts  and  engagements.  It  is  left  to  the  dis- 
cretion of  Padwick  in  favour  of  what  creditors,  and  in  what  order 
of  priority,  the  proceeds  of  the  property  should  be  applied.  Power 
is  given  to  him   to    negoti^ite  aud   enter  into  compromises  aoii 
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xrangements,  and  to  apply  the  proceeds  of  the  property  for  the       Smith 

lurpose  of  carrying  them  into  effect.     The  trust  is  personal  to  him       hubst. 

and  is  to  terminate  with  his  death  or  resignation,  and  he  has  an        [  *46  ] 

mqualified  power  to  resign ;  a  salary  also  is  reserved  to  him  for 

ollecting  the   income,  and  there  is  no  mention  throughout  the 

leed  of  any  unsecured  debt  being  due  to  him.    All  these  provisions 

eem  to  me  to  show  that  this  deed  was  not  framed  for  securing  any 

lebt  due  to  Padwick.     Gould  it  be  intended  that  he  should  exercise 

k  discretion  as  to  the  application  of  the  proceeds  in  payment  of  his 

)wn  debt  ?     Was  his  death  to  deprive  his  executors  of  all  claim 

inder  the  trust  ?    Was  he  to  receive  a  salary  for  collecting  the 

rents  for  his  own  benefit  ?     Such  could  not,  I  think,  be  the  purpose 

d{  the  deed ;  but  on  the  other  hand,  these  provisions  all  tend,  I 

bhink,  to  show  that  the  object  of  the  deed  was  to  compel  the 

creditors  to  come  to  such  arrangements  as  Padwick  should  propose 

for  the  benefit  of  Hurst,  and  the  conduct  of  the  parties  confirms 

this  view;  for,  immediately  after  the  execution  of  the  deed,  Hurst 

goes  abroad,  under  the  impression,  as  is  avowed  by  the  answer, 

that  the  arrangement  of  his  affairs  would  be  facilitated  by  his  absence ; 

and  Padwick  proposes  terms  of  compromise  with  the  plaintiffs ;  and 

in  the  course  of  the  correspondence  which  ensued,  there   is   an 

admission  by  Padwick's  agent,  that  he  had  not  become  a  party  to 

the  deed  in  the  character  of  creditor.    I  am  of  opinion,  therefore, 

that  this  deed  cannot  be  maintained,  so  far  as  its  validity  depends 

on  any  debt  having  been  due  to  Padwick. 

It  was  said,  however,  that  other  creditors  had  abstained  from 
Buing  upon  the  faith  of  this  deed,  and  that  the  deed  ought  to  be 
supported  on  that  ground ;  but  these  creditors  are  not  parties  to 
this  suit,  and  no  objection  was  raised  at  the  hearing,  or  is  raised 
ty  the  answers,  upon  the  ground  of  their  not  having  been  made 
parties;  and  I  think  that  sufl&cient  justice  will  be  done  to  them 
and  to  Padwick  in  this  case  by  reserving  their  rights,  and  directing 
such  inquiries  as  may  enable  the  Court  to  give  Padwick  any  pro- 
tection Mn  respect  of  their  claims  to  which  he  may  be  justly  entitled.       [  **^  1 
Many  of  the  cases  upon  voluntary  deeds  were  cited  and  commented 
^pon  in  the  argument  of  this  case ;  and  I  have  thought  it  right, 
therefore,  to  examine  the  authorities   upon  the  subject.     They 
appear  to  me  to  result  in  this,  that,  in   cases  of  deeds  vesting 
Property  in  trustees  upon  trust  for  the  benefit  of  particular  persons, 
*®  deed  cannot  be  revoked,  altered,  or  modified  by  the  party  who 
^created  the  trust ;  but  that  in  cases  of  deeds  purporting  to  be 

^•B.-.V0L.  xc.  18 


274  1852.    CH.     10  HAIffi,  47— «.  .'ex 

Smith  executed  for  the  benefit  of  creditors,  the  question  whether  thetmsn 
HuBST.  ^^^  ^  revoked,  altered,  or  modified,  depends  upon  the  circomstaneei 
of  each  particular  case.  It  is  difficult,  at  first  sight,  to  see  the 
distinction  between  the  two  classes  of  cases ;  for,  in  each  of  iht 
classes  a  trust  is  purported  to  be  created,  and  the  property  is  veeted 
in  the  trustees ;  but  I  think  the  distinction  lies  in  this :  In  cases 
of  trust  for  the  benefit  of  particular  persons,  the  party  creating  the 
trust  can  have  no  other  object  than  to  benefit  the  persons  in  whost 
favour  the  trust  is  created,  and,  the  trust  being  well  created,  tht 
property  in  equity  belongs  to  the  cestui  que  trust  as  much  as  it  would 
belong  to  them  at  law,  if  the  legal  interest  had  been  transferred  to 
them ;  but  in  cases  of  deeds  purporting  to  be  executed  for  the 
benefit  of  creditors,  and  to  which  no  creditor  is  a  party,  the  motive 
of  the  party  executing  the  deed  may  have  been  either  to  benefit  his 
creditors  or  to  promote  his  own  convenience  ;  and  the  Court  thert 
has  to  examine  into  the  circumstances,  for  the  purpose  of  ascertain- 
ing what  was  the  true  purpose  of  the  deed  ;  and  this  examination 
does  not  stop  with  the  deed  itself,  but  must  be  carried  on  to  what 
has  subsequently  occurred,  because  the  party  who  has  created  the 
trust  may,  by  his  own  conduct,  or  by  the  obligations  which  he  has 
permitted  his  trustee  to  contract,  have  created  an  equity  against 
himself.  Each  case  of  the  latter  description  being  thus  governed 
[  *48  ]  by  its  circumstances,  any  further  examination  of  *the  authorities 
would,  I  think,  be  useless.  It  would  lead  to  the  ascertainment  of 
no  principle,  and  would  only  involve  the  question  whether  the 
principle  has  been  rightly  applied.  Under  the  circumstances  of 
this  case,  I  think  the  application  of  it  must  be  such  as  I  have 
before  stated. 

A  further  objection  was  raised  on  the  part  of  the  defendants  to 
any  decree  being  made  in  this  case,  upon  the  ground  that  no  ek^t 
had  been  issued :  and  upon  looking  into  the  cases  upon  this  subject. 
I  think,  that,  so  far  as  respects  the  freehold  estates,  this  objection  is 
good.  Lord  Bedesdale,  in  his  Treatise  on  Pleading,  deals  with  the 
question  thus :  *'  Courts  of  equity  will  also  lend  their  aid  to  enforce 
the  judgments  of  courts  of  ordinary  jurisdiction  ;  and,  therefore,  a 
bill  may  be  brought  to  obtain  the  execution  or  the  benefit  of  an 
elegit  or  s^Jieri  facias,  when  defeated  by  a  prior  title,  either  fraudu- 
lent or  not  extending  to  the  whole  interest  of  the  debtor  in  the 
property  upon  which  the  judgment  is  proposed  to  be  executed. ' 
**  In  any  case,  to  procure  relief  in  equity,  the  creditor  must  show 
by  his  bill,  that  he  has  proceeded  at  law  to  the  extent  necessary  to 
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give  him  a  complete  title.     Thus,  in  the  cases  alluded  to,  of  an       Svith 
elegit  a,nd  fieri  Jacias,  he  must  show  that  he  has  sued  out  the  writs,       hubrt. 
the  execution  of  which  is  avoided,  or  the  defendant  may  demur  ; 
but  it  is  not  necessary  for  the  plaintiff  to  procure  returns  to  those 
writs."    And  the  *Vice-Chancellor  Knight  Bruce,  in  his  decision        [  ^49  ] 
upon  the  motion  in  this  case,  seems  to  have  proceeded  upon  the 
same  groimds.    It  was  attempted  in  the  argument  to  answer  this 
objection,  by  putting  the  case  upon  the  ground  of  the  jurisdiction  of 
the  Court  to  relieve  against  fraud ;  but  the  objection  rests  upon  the 
plaintiffs'  title  being  incomplete  without  the  elegit,  and  the  answer, 
therefore,  does  not  meet  the  objection.     I  am  of  opinion  that  the 
plaintiffs  are  entitled  to  a  decree  in  the  original  suit,  but  only  as 
regards  the  leasehold  and  personal  estate ;  and  I  *think  they  are        [  *60  ] 
also  entitled  to  the  usual  decree  in  the  supplemental  suit. 

It  was  insisted,  that,  the  deed  being  set  aside  in  the  original  suit, 
Padwick  would  not  be  a  necessary  party  to  the  supplemental  suit ; 
but,  the  deed  being  set  aside  only  as  to  creditors,  I  think  there  must 
be  the  usual  decree  in  that  suit  against  him,  as  well  as  against  Hurst. 

In  the  original  suit :  Declare  the  deed  fraudulent  and  void  against 
the  plaintiffs  as  to  the  personal  and  leasehold  estate.  Injunction  to 
restrain  defendants,  Padwick  and  Hurst,  from  in  any  manner  setting 
up  the  deed,  so  as  to  defeat  or  hinder  the  plaintiffs'  execution  upon 
or  against  the  leasehold  and  personal  estate.  Direct  an  account 
against  Padwick  of  his  receipts  under  the  deed  in  respect  of  the  per- 
sonal estate  and  rents,  and  how  profits  of  the  leasehold  applied  and 
disposed  of.  Inquire,  whether  at  any  time  or  times,  and  when  aft-er 
the  execution  of  the  deed,  any  communications  or  communication 
were  or  was  had  by  Padwick  with  any  and  which  of  the  creditors  of 
Hurst  respecting  the  deed,  and  what  was  the  nature,  purport,  and 
effect  of  such  communications  or  communication,  and  whether  any 
and  which  of  such  creditors,  at  any  times  or  time,  and  when,  in  any 
and  what  manner  adopted  or  acted  upon  the  deed,  with  liberty  to 
state  special  circumstances.  Continue  the  order  for  receiver. 
Dismiss  rest  of  original  bill.  The  decree  to  be  without  prejudice  to 
the  rights  of  any  creditors  or  creditor,  who  may  be  found  to  have 
adopted  or  acted  on  the  deed. 

In  the  supplemental  suit,  decree  against  Padwick  and  Hurst 
for  account,  and  for  sale  of  the  real  estates  (i).  Reserve  further 
directions  and  costs. 

(1)  See  Clare  v.  Wood,  67  E.  E.  15  (4  Hare,  81). 

18—2 
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IM2-  SIMPSON  V.  DENISON(l). 

June  12  24 

28.  *     '  (10  Hare,  51—63 ;  S.  C.  16  Jur.  828 ;  20  L.  T.  O.  S.  46.) 

TuRKEK  "^®  object  of  the  87th  section  of  the  Eailways  Clauses Gonsolidatioo  An 

y..C.  '  (^  ^ic^  c-  20),  is  to  enable  one  Bail  way  Company  to  contract  for  the  passcj 

r  52  1  of  their  trains  to  the  limits  of  the  railway  of  another  Company,  with  d- 

incidents  which  ordinarily  attach  to  such  power  of  passing,  including  thu 
of  stopping  at  the  stations  on  the  line,  and  carrying  passengers  and  gtwd* 
to  and  from  those  stations.  But  it  does  not  enable  one  Bailwaj  Ciii- 
pany,  under  colour  of  passing  over  the  line  of  another  CompaxiT.  t 
carry  the  whole  of  the  traffic  of  the  other  railway  over  which  they  kit 
agree  to  pass. 

An  agreement  by  one  Bail  way  Company  for  the  payment  to  another  ••{ 
such  an  amount  as  will,  after  answering  all  expenses  and  liabilities,  i\in.>h 
a  certain  dividend  on  the  paid-up  capital  of  the  other  Company,  is  not  ir. 
agreement  for  the  payment  of  a  toll  within  the  meaning  of  the  87th  sactix 
of  the  Bailways  Clauses  Consolidation  Act. 

It  is  not  lawful  to  apply  the  funds  of  a  Company  in  an  appIicatioD  t* 
Parliament  for  powers  to  extend  the  business  of  the  Company  beyond  lb 
objects  for  which  it  was  constituted,  and  the  Court  will  interfere,  ^r 
injunction,  at  the  suit  of  a  shareholder  to  restrain  any  such  application. 

The  same  principles  which  regulate  the  rights  of  parties  in  ordiDin 
partnerships  are  applicable  in  determining  the  duties  of  the  managia: 
bodies  in  joint-stock  Companies  as  between  them  and  their  members. 

The  Great  Northern  Railway  Company  and  the  Ambergak, 
NottinghaQiy  and  Boston,  and  Eastern  Junction  Bailway  Compaoy. 
entered  into  an  agreement  of  the  5ih  of  May,  1852,  the  terms  of 
which  were  set  forth  in  a  memorandum,  which  was  as  follows  : 

"  The  Great  Northern  Bailway  Company  to  give  the  following 
terms,  bearing  harmless  the  Ambergate  Bailway  Company  against 
all  liabilities,  whether  of  canals  or  otherwise.  The  Great  Northern 
Bailway  Company,  until  an  Act  of  Parliament  can  be  obtained,  to 
work  the  traffic  of  the  Ambergate  Bailway  Company  from  the  1st  of 
July  next,  and,  to  pay  to  the  Ambergate  Bailway  Company  such 
tolls  as  will,  after  answering  all  expenses  and  liabilities,  furnish  & 
dividend  of  U.  per  cent,  on  the  paid-up  share  capital  of  the  Amber- 
gate Bailway  Company  ;  and,  as  soon  as  an  Act  of  Parliament  can 
be  obtained,  will  guarantee  a  dividend  of  4Z.  per  cent,  upon  such 
capital.  The  Great  Northern  Bailway  Company  to  apply,  at  their 
own  expense,  for  an  Act  of  Parliament  to  ratify  such  arrangement ; 
and,  in  case  such  Act  is  not  obtained  in  the  first  session,  the  appli- 
cation to  be  renewed,  always  at  the  expense  of  the  Great  Northen: 
Bailway  Company,  unless  the  same  be  lost  by  default  of  tht 
Ambergate  Company.  The  Great  Northern  Bailway  Company  ^^ 
[  *62  ]       have  the  privilege  of   paying   off   *the   Ambergate  shar8holder^ 

(1)  See  po«<,  p.  398. 
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at  par,  on  giving  six  months'  notice  at  any  time  after  the  obtain-  Simpson 
ing  of  the  Act.  No  further  call  to  be  made  on  the  Ambergate  dbhisov, 
shares." 

The  plaintifTs  in  this  suit  were  some  of  the  shareholders  of  the 
Great  Northern  Railway  Company,  suing  on  behalf  of  themselves 
and  the  other  shareholders  of  the  Company,  against  the  defendants 
who  were  the  directors  personally,  against  the  Company  in  its  cor- 
porate capacity,  and  against  the  Ambergate  Company ;  and  it 
prayed  an  injunction  to  restrain  the  directors  and  the  Company 
from  working  the  traffic  of  the  Ambergate  Company,  and  from 
applying  any  of  the  funds  of  the  Great  Northern  Company  to  the 
payment  or  answering  of  the  liabilities  of  the  Ambergate  Company 
in  respect  of  the  Grantham  and  Nottingham  Canals,  or  any  other 
liabilities  of  the  last-mentioned  Company,  or  in  indemnifying  the 
same  Company  against  all  or  any  of  their  liabilities,  whether  of 
canals  or  otherwise,  or  in  or  towards  paying  to  the  same  Company 
such  sum  as  would,  after  answering  all  expenses  and  liabilities, 
furnish  a  dividend  of  42.  per  cent,  on  the  paid-up  share  capital  of 
the  same  Company,  or  iu  paying  under  or  in  pursuance  of  the 
agreement  of  the  5th  of  May,  1852,  or  the  arrangement  intended  to 
be  thereby  made,  any  other  sum  of  money  whatever  to  the  same 
Company,  or  in  applying  for  or  endeavouring  to  obtain  an  Act  of 
Parliament  to  ratify  the  said  agreement  or  the  arrangement 
intended  to  be  thereby  made,  or  any  similar  arrangement  con- 
tained or  to  be  contained  in  any  deed  that  was  then  or  might 
thereafter  be  prepared  to  carry  out  such  arrangement,  with  or 
without  any  variations,  additions,  or  modifications,  consistent 
with  the  scope  of  such  arrangement;  and  also  from  pledging  the 
credit  of  the  Great  Northern  Railway  Company  for  all  or  any 
of  the  above  purposes. 

The  motion  for  the  injunction  was  made  in  the  terms  of  the 
prayer. 

Sir  W.  P.  Wood  and   Mr.  Jessel  for  the  plaintiffs  :  [  fi3  ] 

The  agreement,  which  the  motion  seeks  to  restrain  the  defendants 
from  carrying  into  effect,  is,  in  fact,  an  attempt  by  one  Company 
to  purchase  the  rights  which  Parliament  has  conferred  upon 
another,  without  the  authority  of  Parliament.  This  is  unlawful : 
Beman  v.  Rufford  (l).  The  Great  Noi'them  Railway  Company  v.  The 
Eastern  Counties  Railway  Company  (2).  The  agreement  is,  moreover, 
(1)  89  B.  B.  184  (1  Sim.  N.  S.  560).        (2)  89  E.  B.  456  (9  Hare,  306). 
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Simpson  clearly  an  attempt  to  divert,  or  the  prosecution  of  the  agreemem 
Dbnison.  would  amount  to  a  diversion  of,  the  funds  of  the  Company  tc 
purposes  other  than  those  for  which  they  were  subscribed,  which 
this  Court  will  restrain  :  Colnian  v.  The  Eastern  Counties  Railjrn:, 
Company  {\),  Munt  v.  The  Shrewsbury  and  Chester  Raibrai 
Company  (2),  The  Great  Westeim  Railway  Company  v.  RushotU(%). 

Mr.  BetheUf  Mr.  RoU,  and  Mr.  Denison,  for  the  defendants: 

*  *  It  is  within  the  duties  of  the  directors  of  the  Greftt 
C  *^^  ]  Northern  ^Railway  Company  to  take  all  necessary  steps  forsucoe^ 
fully  developing  the  undertaking  for  which  the  Company  wa.^ 
constituted,  and  for  that  purpose  to  obtain  any  proper  extensioD  of 
their  Parliamentary  powers.  This  authority  is  incidental  to  the 
office  of  directors  of  the  Company :  The  Great  Western  Railtcay 
Company  v.  The  Birmingham  and  Oxford  Junction  Railnnji 
Company  (4),  Ware  v.  Grand  Junction  Water  Works  Company  ib\. 
Briifht  V.  Noi'th  (6),  Stevens  v.  The  South  Devon  Railway  Company  {:\ 
Cohen  v.  Wilkinson  (s).  There  is  no  contest  on  the  fact  that  the 
proposed  arrangement  will  be  beneficial  to  the  Great  Northern 
Company ;  there  is  no  immediate  mischief  to  be  apprehended  from 
proceeding  with  the  arrangement  in  the  interim ;  and  the  Court 
will  not,  in  such  a  case,  interpose  on  the  application  of  one  or 
two  persons,  who  have,  there  is  no  doubt,  other  motives  than 
those  of  seeking  the  benefit  of  the  body  on  whose  behalf  thej 
ostensibly  sue. 

Mr.  Baily  for  the  Ambergate  Company. 

The  Vicb-Chancbllor  : 

The  first  question  to  be  considered  upon  this  motion  is,  what  are 
the  general  principles  which  ought  to  be  applied  to  cases  of  this 
nature  ;  and  I  take  it  to  be  well  settled,  that  the  principles  whieh 
are  to  govern  such  cases  between  the  members  of  large  Companies, 
are  the  same  as  those  which  regulate  the  rights  in  ordinarv 
partnerships.  How,  then,  would  this  case  have  stood  if  it  had  been 
the  case  of  an  ordinary  limited  partnership  ? 

Now,   these  Companies  are  formed  for  the  special  purpose  of 

(1)  76  R.  R.  78  (10  Beav.  1).  470). 

(2)  88  R.  R.  403  (13  Beav.  1).  (6)  78  R.  R.  74  (2  Ph.  216). 

(3)  Ante,  p.  87.  (7)  68  R.  R.  418  (13  Bear.  48). 

(4)  78  R.  R.  209  (2  Ph.  597).  (8)  85  B.  B.  47  (12  Beav.  125), 

(5)  34  B.  R.  136  (2  Buss.  &  My. 
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making  railways  between  certain  places,  with  *power  to  carry  Sncpsoir 
passengers  and  goods  between  those  places ;  and  in  the  case  of  an  deht'bok. 
ordinary  partnership,  formed  for  such  purposes,  I  think  it  is  clear  [  *66 } 
that  no  majority  of  the  partners  could  by  any  means  bind  the 
minority  to  make  a  railway,  or  to  carry  upon  a  railway  between 
other  and  different  places.  If  a  partnership  be  entered  into  between 
a  limited  number  of  persons  for  the  purpose  of  making  a  railway 
between  certain  points,  and  those  persons  are  empowered  to  carry 
on  the  railway  so  to  be  made,  I  take  it  to  be  perfectly  clear  that  no 
majority  of  the  partners  could  bind  the  minority  to  make  the  railway 
Itetween  different  points,  or  to  extend  that  railway  to  different 
places,  and  to  become  carriers  between  the  different  places  to  which 
the  railway  might  be  extended.  For  example — suppose  a  contract 
between  a  limited  number  of  persons  to  trade  between  London  and 
Oporto  in  any  particular  description  of  merchandise,  it  would  not 
he  competent  to  any  majority  of  the  partners  to  bind  the  minority 
to  trade  between  London  and  Lisbon,  or  between  other  and  different 
places,  though  the  trade  were  of  the  same  nature  and  description. 

Another  illustration  of  the  same  principle  was  referred  to  in  the 
argument,  that  of  horsing  coaches,  which,  as  it  was  said,  is  some- 
what similar  to  the  present  case.  Suppose  a  contract  to  be  entered 
into  between  a  limited  number  of  persons  to  horse  a  coach  between 
Loudon  and  Bath,  the  majority  of  such  persons  could  not  bind  the 
minority  to  horse  the  coach  between  Bath  and  Exeter.  This  is  the 
(general  principle  which  must  be  applied  in  the  case  which  is  now 
before  me. 

If  the  case,  therefore,  rested  here,  I  should  feel  no  doubt  upon 
the  subject ;  but  in  applying  the  principle  to  which  I  have  referred, 
it  is  necessary  to  consider  all  the  terms  of  *the  partnership.  Now  [  *66  ] 
the  general  Act  (i)  provides,  that "  it  shall  be  lawful  for  the  Company 
from  time  to  time  to  enter  into  any  contract  with  any  other 
Company,  being  the  owners  or  lessees  or  in  possession  of  any  other 
railway,  for  the  passage  over  or  along  the  railway,  by  the  special 
Act  authorised  to  be  made,  of  any  engines,  coaches,  waggons,  or 
other  carriages  of  any  other  Company,  or  which  shall  pass  over 
any  other  line  of  railway ;  or  for  the  passage  over  any  other  line  oF 
railway  of  any  engines,  coaches,  waggons,  or  other  carriages  of  the 
Company,  or  which  shall  pass  over  their  line  of  railway,  upon  the 
payment  of  such  tolls,  and  under  such  conditions  and  restrictions, 
as  may  be  mutually  agreed  upon ;  and  for  the  purpose  aforesaid,  it 
(1)  Stat  8  &  9  Yict.  c.  20  (the  Bailways  Clauses  Consolidation  Act). 


S80  1852.    CH,     10  HARE,  56—57.  Tr-e. 

BiHPBON  shall  be  lawful  for  the  respective  parties  to  enter  into  any  contract 
Dekibok.  ^^^  *^®  division  or  apportionment  of  the  tolls  to  be  taken  upon  thet 
respective  railways  **  {^).  This  being  a  general  enactment  applicaMt 
to  all  Bailway  Companies,  every  person  who  becomes  a  shareholder 
in  such  a  Company  must  be  considered  as  holding,  and  contracting 
to  hold,  those  shares,  subject  to  the  provisions  of  this  statute,  and. 
therefore,  it  is  necessary  to  consider  what  is  the  effect  of  tht 
clause. 

It  is  argued  for  the  plaintiffs,  that  the  effect  of  that  clause  is 
merely  to  give  to  one  Company  a  right  to  contract  for  passing  over 
the  line  of  another  Company ;  and  that  it  cannot  give  to  anr 
Company  the  right  to  take  up  and  carry  passengers  and  goods  upon 
the  line  which  is  to  be  so  passed  over.  This,  I  confess,  appears  to 
me  to  be  a  narrow  construction  of  that  clause  of  the  Act  of  Parlia- 
ment. The  object  of  the  clause  is  plainly  to  enable  the  trains  of 
one  Company  to  pass  to  the  limits  of  the  railway  of  another 
[  *<>7  ]  Company,  so  as  to  avoid  the  necessity  of  changing  *the  trains  at 
the  point  of  terminus  of  each  of  several  railways.  That  being  the 
object  of  the  clause,  take  the  present  case,— the  Great  Northern 
Bailway  stops  at  Grantham, — that  is  the  point  where  the  turn  i^ 
intended  to  take  place ;  supposing  another  railway  to  go  on  from 
Grantham  to  York,  the  object  of  this  clause  in  the  Act  would  be  tf 
enable  the  trains  of  the  Great  Northern  Company  so  going  to 
Grantham,  to  pass  on  from  Grantham  to  York.  That  would  be  the 
precise  object  and  effect  of  the  clause ;  and  if  that  be  so,  it  mast  be 
within  the  contemplation  of  the  Legislature,  that  they  might  contract 
for  the  right  to  stop  at  stations  on  the  line  over  which  they  are  to 
pass ;  and  if  they  are  to  be  at  liberty  to  stop  as  well  as  to  pass,  I 
think  it  would  be  exceedingly  difficult  to  say  that  they  are  not  al^o 
to  be  at  liberty  to  take  up  passengers  and  goods  at  the  points  at 
which  they  are  enabled  and  empowered  to  stop.  I  think  it  cannot 
be  said,  that,  having  the  right  to  stop,  they  should  not  be  able  to 
contract  for  the  right  to  take  up  passengers  and  goods.  I  think 
that ''  passing  over  *'  in  the  87th  section  of  the  Railways  Clauses  | 
Act,  must  be  construed  to  mean  passing,  with  the  incidents  vrhicb 
ordinarily  attach  to  passing  over,  that  is  to  say,  the  incidents  of 
stopping  and  of  taking  up,  at  the  points  at  which  they  do  stop,  both 
passengers  and  goods. 

It  was  then  argued  for  the  defendants,  that  this  right  of  stoppii)? 
and  taking  up  passengers  and  goods  was  unlimited  ;  and  that  thev 

(1)  Sect.  37. 
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might  bargain  to  carry  the  whole  of  the  traffic  of  the  railway  over  Simpson 
whieh  they  were  empowered  by  agreement  to  pass.  I  think  this  denibon. 
argument  goes  too  far  also.  The  right,  in  my  opinion,  is  a  right  to 
agree  to  pass  over  any  other  line  of  railway  with  the  incidents  of 
passing  over ;  but  not  a  right,  under  the  colour  of  passing  over 
another  line  of  railway,  to  acquire  the  trade  of  the  Company  over 
whose  lines  they  may  agree  to  pass. 

The  question,  therefore,  in  this  case,  in  the  view  which  I  take  of  [  58  ] 
it,  must  be  this :  whether  the  agreement  between  the  two  Companies 
is  a  6oR(i^<i«  agreement,  entered  into  for  the  purpose  of  passing 
over  another  line  of  railway  upon  the  terms  prescribed  in  the  Act, 
or  is  an  agreement  entered  into  between  the  Companies  for  another 
and  a  different  purpose, — as  for  the  purpose  of  acquiring  the  trade 
of  the  other  Railway  Company;  and  by  that  test  I  think  the 
question  as  to  the  injunction  upon  the  first  two  points  must  be 
tried. 

Now,  looking  at  the  agreement  itself,  I  entertain  no  doubt  upon 
it.  Its  object  is  not  merely  to  acquire  the  right  of  passing  from 
Grantham  to  Nottingham  over  the  line  of  the  Ambergate  Company, 
with  the  usual  incidents  of  passing  over,  and  of  taking  up  and 
setting  down  passengers  and  goods,  but  it  is  to  acquire  the  whole 
traffic  of  the  Ambergate  Company.  This  was  clearly  meant  to  be 
the  result  when  the  Act  should  be  obtained ;  and  the  agreement 
draws  no  distinction  between  what  is  to  take  place  before  the 
obtaining  of  the  Act  and  what  is  afterwards  to  take  place ;  and 
therefore,  looking  at  the  agreement  itself,  I  entertain  no  doubt  that 
this  is  not  an  agreement  entered  into  for  the  bond  fide  purpose  of 
merely  acquiring  the  right  to  pass  over  the  Ambergate  Railway, 
within  the  meaning  of  the  87th  section  of  the  Act. 

The  defendants,  however,  feeling  probably  the  difficulty  of  main- 
taining the  case  upon  the  agreement  itself,  state  by  their  affidavits 
what  it  is  their  intention  to  do  before  the  passing  of  the  Act,  and 
they  state,  "  that  it  is  the  intention  of  the  Great  Northern  Railway 
Company,  from  the  1st  of  July  next,  until  an  Act  of  Parliament  can 
be  obtained,  to  work  the  trains  of  the  Great  Northern  Railway 
Company,  which  shall  pass  over  the  lines  of  the  Company  contiguous 
to  the  lines  of  the  Ambergate  Company,  over  *the  line  of  the  [  '59  ] 
Ambergate  Company,  in  conformity  with  such  rules  and  regulations 
M  bave  been  or  shall  have  been  laid  down  or  established  by  the 
Ambergate  Company;  and  to  carry,  by  means  of  the  same  trains, 
&5  well  the  traffic  of  the  Great  Northern  Railway,  as  also  such  of 
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Simpson  the  traffic  of  the  Ambergate  Company  as  can  be  conTenientiy 
DENiaoK.  conveyed  and  accommodated  by  the  same  trains,  leaving  the  Amber- 
gate  Company  in  the  control  over  and  management  of  their  line, 
and  to  work  all  other  traffic  on  their  line ;  and  that  the  Great 
Northern  Bailway  Company  shall  pay  to  the  Ambergate  Company 
in  respect  of  such  passage  of  the  trains  of  the  Great  Northern 
Bailway  Company  over  and  along  their  said  railway,  and  in  respect 
of  the  traffic  thereby  conveyed,  such  toll  as  will,  when  added  to  the 
profits  to  be  derived  by  the  Ambergate  Company  from  all  otho: 
traffic  and  sources,  after  answering  all  expenses  and  annoal 
liabilities,  furnish  a  dividend  after  the  rate  of  4L  per  cent,  per 
annum  on  the  paid-up  share  capital  of  the  Ambergate  Company." 

This  statement  possibly  might  vary  the  case,  or  at  least  induce 
the  Court  to  qualify  any  injunction  which  it  might  think  proper  to 
grant,  if  the  agreement  were  in  other  respects  within  the  powers  of 
the  Act  of  Parliament ;  but,  in  my  opinion,  this  agreement  is  not 
in  other  respects  within  the  powers  of  the  Act.  The  Act  enables 
two  Companies  to  agree  for  the  one  to  pass  over  the  line  of  the 
other,  "  upon  the  payment  of  such  tolls,  and  under  such  condi- 
tions and  restrictions,  as  may  be  mutually  agreed  upon ;  *'  but,  in 
my  opinion,  what  is  agreed  to  be  paid  here  is  not  toll  within  the 
meaning  of  the  Act.  The  agreement  is,  that  there  shall  be  a  par- 
ment  of  such  an  amount  as  will,  after  answering  all  expenses  and 
liabilities,  furnish  a  dividend  of  4Z.  per  cent,  on  the  paid-up  share 
capital  of  the  Ambergate  Company.  Tolls,  as  defined  in  the 
dictionaries,  are  "dues  receivable  for  the  liberty  of  passing  over 
[  *60  ]  highways,  *public  or  private  ;  "  they  are  payments  connected  with 
the  passing  over,  and  are  therefore,  I  think,  to  be  measured  by  it 
Upon  this  point,  my  attention  was  invited  to  the  expression  **  tolls  ** 
in  the  Act,  and  to  the  difficulty  which  exists  in  determining  what 
is  the  true  meaning  of  the  word  ''tolls*'  in  the  87th  section.  I 
perfectly  agree,  that  it  is  very  difficult  to  say  how  the  tolls  are 
to  be  fixed  within  the  meaning  of  that  section ;  and  it  is  not 
necessary  for  the  present  purpose  to  decide  that  question.  It  b 
sufficient  for  the  present  purpose  to  say,  that  I  am  of  opinion 
that  this  mode  of  payment  is  not  a  toll  within  the  meaning  of 
the  Act  of  Parliament. 

If  I  were  called  upon  to  give  any  opinion  upon  that  subject,  I 
should,  as  at  present  advised,  say,  that  was  what  meant  by  the  Act 
was,  that  the  tolls  should  be  fixed  with  reference  to  the  number 
of  carriages  which  pass  over  the  railway  under  the  terms  of  the 
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agreemeniy — the  payment  being  for  their  passing  over  the  railway,  Simpson 
both  by  the  expression  of  the  clause,  and  also  by  force  of  the  word  denison. 
"  toll,*'  which  of  itself  imports  a  due  for  passing  over.  I  do  not, 
however,  mean  to  prejudice  that  question  whenever  it  may  arise.  I 
have  merely  thrown  out  that  consideration  in  order  that  the  parties, 
if  they  are  under  any  difficulty,  may  consider  whether  the  Act  will  or 
will  not  bear  that  construction.  All  I  can  say  upon  the  subject  is, 
that  I  am  very  clearly  of  opinion  that  this  is  not  a  toll  within  the 
meaning  of  the  statute. 

The  result,  therefore,  is,  that  the  agreement  which  has  been 
entered  into  between  the  two  Companies  is  not  within  the  meaning 
of  and  is  not  warranted  by  the  statute ;  and  that,  independently  of 
the  statute,  it  could  not  be  a  valid  agreement :  and  I  am  of  opinion, 
therefore,  that  the  injunction  is  due  upon  the  first  two  points; 
qualifying,  however,  the  first  part  of  the  injunction  by  adding  the 
words  *"  under  or  in  pursuance  of  the  agreement,  or  of  any  [  *^i  ] 
arrangement  which  may  be  consequent  thereon." 

The  second  part  of  the  injunction  does  not  require  that 
qualification ;  for,  according  to  the  view  which  I  take  of  the 
case,—  this  not  being  a  toll  within  the  meaning  of  the  Act, — the 
Great  Northern  Railway  Company  can  have  no  right  to  pay  any 
of  the  liabilities  of  the  Ambergate  Company. 

The  remaining  part  of  the  injunction — the  third  head — is,  as  to 
the  right  of  the  Great  Northern  Railway  Company  to  apply  their 
funds  in  payment  of  the  expenses  incident  to  an  application  to 
Parliament  for  the  purpose  of  carrying  out  this  arrangement ;  and 
upon  that  subject  the  case  of  Ware  v.  The  Grand  Junction  Water 
Wnrki  Company  (1)  was  very  properly  relied  upon  on  the  part  of  the 
defendants ;  but,  upon  carefully  reading  that  case,  I  do  not  observe 
that  the  distinction  between  going  to  Parliament  and  applying  the 
funds  of  the  Company  for  the  purpose  of  going  to  Parliament, 
appears  to  have  been  much,  or  indeed  at  all,  considered.  The 
point  does  not  seem  to  have  been  called  to  Lord  Bbouoham's 
attention;  but  the  latter  cases  have,  I  think,  very  clearly  established 
that  distinction, — a  distinction  which  is,  in  my  opinion,  perfectly 
well  founded.  I  will  test  it  by  again  applying  the  principle  which 
governs  the  case  of  a  limited  partnership.  Could  one  partner  be 
permitted  to  use  the  funds  of  a  partnership  in  an  application  to 
Parliament  to  authorise  the  extension  of  the  trade  beyond  the 
limits  prescribed  by  the  articles?  It  is  perfectly  clear  that  he 
(1)  34  B.  H.  136  (2  Buss.  &  My.  470). 
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Simpson  could  not;  and  if  this  could  not  be  done  by  a  partner  in  a 
DKin'aoK.  lu^ited  partnership,  extending  the  principle  to  these  large  partner- 
ships, I  am  of  opinion  that  all  the  members  cannot,  as  against  one 
r  *62  ]  dissentient,  agree  that  the  *funds  of  the  Company  shall  be  applied 
to  a  purpose  not  warranted  or  provided  for  by  the  articles.  If  this 
were  the  case  of  an  agreement  between  parties  for  the  purpose  of 
carrying  on,  not  a  particular  trade  between  particular  places,  bnt  a 
general  trade  in  particular  articles,  I  should  be  disposed  to  say,  that 
the  effect  would  be  that  the  majority  of  the  partners,  all  having 
agreed  to  carry  on  the  trade  in  those  articles,  could  bind  the 
minority  as  to  the  places  between  which  that  trade  was  to  be 
carried  on.  Where,  however,  the  partnership  specifically  provides 
for  carrying  on  the  trade  between  certain  limits,  I  take  it,  that  no 
majority  could  bind  the  minority  to  carry  it  on  between  different 
limits.  I  think,  therefore,  no  majority  can  authorise  an  application 
of  partnership  funds  to  a  purpose  not  warranted  by  the  partnership 
contract. 

A  distinction  was  attempted  in  the  present  case  between  an 
application  to  Parliament  for  the  purpose,  as  it  was  said,  of  carrying 
out  the  purposes  of  the  partnership,  and  an  application  to 
Parliament  for  another  and  different  purpose  than  the  purposes 
of  the  partnership.  But  this  distinction  appeared  to  me  during 
the  argument,  and  upon  further  consideration  it  still  appears  to 
me,  to  be  founded  altogether  upon  a  fallacy ;  for  the  purpose  of 
the  partnership  is  not  carrying  on  and  making  all  railways,  or 
carrying  goods  and  passengers  upon  all  railways,  but  the  puq)08e 
is  the  making  a  particular  railway  and  carrying  upon  that  particular 
railway.  It  is,  therefore,  a  limited  purpose;  and  the  intended 
application  is  for  another  and  a  different  purpose  from  that  which  is 
prescribed  by  the  Act  under  which  the  Company  is  formed,  and 
which  constitutes  the  partnership  deed  of  the  Company.  I  am  of 
opinion,  therefore,  that  the  injunction  is  also  due  upon  this  point, 
but  not  to  the  extent  to  which  it  is  asked.  Instead  of  restraining 
the  use  of  the  monies  of  the  Company  "  in  applying  for  &c.'*  (^\ 
[  *63  ]  I  think  *it  should  be  **in  applying  for  and  endeavouring  to  obtain 
an  Act  of  Parliament  to  ratify  the  said  agreement,  or  the  arrange- 
ment intended  to  be  made  thereby ;  and  also  from  pledging  the  credit 
of  the  Great  Northern  Railway  Company  for  all  or  any  of  the  above 
purposes.** 

(1)  Supra,  p.  277. 
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GKIEVES  V.  RAWLEY(l).  i862. 

July  10,  17. 
(10  Hare,  63—66 ;  S.  C.  22  L.  J.  Ch.  625.)  . 1 

The  deecription  of  nephews  and  nieces  includes  the  child  of  a  brother  or  y^.n* ^ 

sister  of  the  half  blood. 


V.-O. 

[63] 


It  was  referred  to  the  Master  to  inquire  who  were  the  nephews 
and  nieces  of  the  testator,  Joseph  Grieves. 

It  appeared  that  the  testator's  father,  John  Grieves,  married 
Jane,  the  widow  of  one  Thomas  Scott,  by  whom  he  had  three 
children,  James,  William,  and  Joseph  the  testator.  James  and 
William  died  leaving  children,  who  were  living  at  the  death  of 
Joseph  the  testator.  Jane,  the  mother,  had  a  son,  named  John 
Scott,  by  Thomas  Scott,  her  first  husband.  John  Scott,  the  half 
brother  of  the  testator,  had  one  child,  Mary  Scott,  who  survived 
tbe  testator. 

The  Master  found  that  the  nephews  and  nieces  of  the  testator 
▼ere  the  children  of  James  and  William,  his  brothers  of  the  whole 
blood,  and  also  Mary  Scott,  the  child  of  John  Scott,  his  brother  of 
the  half  blood.  The  nephews  and  nieces  of  the  whole  blood 
excepted  to  the  report  in  respect  of  Mary  Scott. 

Sir  W.  P.  Wood  and  Mr.  Soutligate  for  the  exception : 

There  are  persons  who  strictly  and  properly  answer  the 
description  of  nephews  and  nieces;  and  the  general  principle  of 
law  applies,  that  other  persons,  not  entirely  within  that  description, 
cannot  be  introduced  into  the  class  :  *thns,  a  great-niece  cannot  [  *^^  3 
take  under  a  gift  to  nephews  and  nieces,  where  there  are  nephews 
and  nieces  to  whom  the  word  is  applicable :  Shelley  v.  Biyer  (2). 

[They  also  cited  Radcliffe  v.  Buckley  (a)  and  Sanderson  v. 
Baylry(^y] 

Mr.  Heberden  for  Mary  Scott,  in   support  of  the  Master's 
report : 

It  is  very  clear,  that  the  term  "  niece  "  includes  a  niece  of  the 
half  as  well  as  of  the  whole  blood.  It  would  be  so  considered  in 
common  intent,  and  there  is  no  authority  against  it;  on  the 
contrary,  all  that  can  be  found  on  the  point  is  in  favour  of 
comprehending  the  half  blood  :  Earl  of  Winchelsea  v.  Norclife  (6), 
I^0€  d.  Thwaite$  v.  Over  (6). 

(1)  In  re  Cmn$  [1903]  1  Ch.  138.  (4)  48  B.  B.  8  (4  My.  &  Cr.  66). 

C-i)  23  B.  R.  32  (Jac.  207).  (5)  1  Vem.  437. 

(3)  7  B.  B.  383  (10  Yes.  195).  (6)  9  B.  B.  767  (1  Taunt.  263). 
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Gbievrs      The  Yice-Ghancellor  : 

rawlet.  The  strict  question  to  be  decided  in  this  case  is,  whether  the 
daughter  of  a  half  brother  is  a  niece  of  the  testator  within  the 
meaning  of  the  decree.  Decrees  must,  I  apprehend,  be  construed 
according  to  the  generally  understood  meaning  of  the  words  which 
are  used  in  them.  The  question,  therefore,  is,  whether  the  child  of 
a  half  brother  or  sister  is  a  nephew  or  niece  within  the  generally 
[  •65  ]  understood  *meaning  of  the  words.  I  think  the  question  must  be 
answered  in  the  afSrmative. 

In  the  description  of  nephews  and  nieces,  there  is  not,  I  think, 
any  distinction  generally  made  between  children  of  whole  and  of 
half  brothers  and  sisters.  The  relation  of  uncle  and  nephew  or 
niece  is  of  course  founded  on  and  derived  from  the  relation  between 
the  uncle  and  the  parent  of  the  nephew  or  niece,  but  the  first- 
mentioned  relation  is  so  generally  recognised  and  understood,  that, 
in  speaking  of  it,  the  nature  and  degree  of  the  second-mentioned 
relation  is  not,  I  think,  generally  regarded.  It  would  for  instance, 
as  I  conceive,  be  a  great  surprise  in  any  one  to  be  told,  that  the 
child  of  his  half  brother  or  sister  was  not  his  nephew  or  niece. 

The  argument  on  the  part  of  the  exceptant  was,  that  the  nephew 
or  niece  must  be  a  child  of  the  brother  or  sister,  and  that  the 
relation  of  brother  and  sister  subsists  only  where  both  the  parties 
are  descended  from  the  same  father  and  mother,  and  not  where 
one  of  the  parties  has  a  different  father  or  a  different  mother ;  and 
it  is  true,  that  the  dictionaries  so  describe  the  relation  of  brother 
and  sister ;  but  this  argument  appears  to  me  to  be  open  to  two 
objections :  in  the  first  place,  it  goes  to  the  origin  of  the  relation, 
for  the  purpose  of  defining  a  class  which  is  generally  recognised 
and  defined  independent  of  its  origin ;  and,  in  the  second  place,  it 
assumes  that  the  meaning  which  is  attributed  to  the  term  brother 
and  sister  in  the  dictionaries,  is  the  meaning  in  which  the  term  is 
ordinarily  used  ;  and  I  do  not  think  this  is  the  case.  I  think  that, 
in  general,  when  a  man  speaks  of  his  brothers  and  sisters,  he 
speaks  of  them,  not  with  reference  to  the  definition  of  the  word  in 
the  dictionary,  but  as  a  class,  standing  in  the  same  relation  to  one 
or  both  of  his  parents  as  he  himself  stands  in.  Though  not 
[  ^66  ]  descended  from  the  same  parents,  *the  parties  are,  as  is  said  in  the 
"  Termes  de  la  Ley  "  (i),  "  after  a  sort  brothers,"  "  brothers  by  the 
father's  side,"  "  brothers  by  one  mother ; "  and,  however  other 
parties  might  describe  them,  or  they  designate  themselves,  if 
(1)  P.  123,  tit.  Half  Blood  (Demy  Sangue) 
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required  to  give  a  precise  description  of  the  nature  and  degree  of 
the  relation  subsisting  between  them,  I  think  that,  in  ordinary 
parlance,  they  would  be  called,  and  would  call  themselves,  brothers 
and  sisters.  Suppose,  for  instance,  A.,  a  member  of  a  family 
consisting  of  sons  and  daughters  of  the  father  by  different 
marriages,  was  asked  the  question  as  to  the  relation  between  him 
and  B.,  another  member  of  the  same  family,  would  not  the  question 
be — Is  B.  your  whole  brother  or  sister,  or  your  half  brother  or 
sister ;  and  would  not  the  answer  be  in  similar  terms  ?  Both  the 
party  questioning  and  the  party  questioned  would  thus  call  B.  a 
brother  or  sister,  but  each  would  distinguish  the  character  and 
degree  of  the  relation. 

It  was  pressed  in  support  of  the  exception,  that,  if  there  were 
persons  accurately  answering  the  description  contained  in  the  will, 
others  who  did  not  accurately  answer  it  could  not  be  let  in ;  and  I 
agree  to  the  argument :  but  I  do  not  think  it  applies  to  the  present 
case.  It  assumes,  that  the  description  contained  in  the  will  is  of 
nephews  and  nieces  of  the  whole  blood,  and  of  the  whole  blood 
only.  For  the  same  reason,  I  do  not  think  that  the  cases  cited  by 
the  exceptant  govern  the  present  case ;  but  I  think  the  case  of 
CotUm  V.  Scarancke  (i),  to  which  I  referred  in  the  course  of  the 
argument,  and  which  is  in  favour  of  the  conclusion  at  which  I 
have  arrived,  goes  far  to  decide  it.  I  am  of  opinion,  therefore, 
that  the  exception  must  be  overruled. 


Gbievks 
Raw  LET. 


ONSLOW  V.  LORD   L0NDE8B0R0DGH. 

(10  Hare,  67—75.) 

An  agreement  on  the  sale  of  an  estate,  that  the  title  deeds  should  be 
delivered  to  the  purchaser  on  the  completion  of  the  contract ;  but,  as  the 
deeds  related  also  to  other  property  belonging  to  the  vendols,  the  purchasers 
should  enter  into,  or  procure  to  be  entered  into,  one  or  more  proper 
and  sufficient  covenant  or  covenants  with  the  vendors  for  the  production 
and  delivery  of  copies  of  such  deeds.  The  purchasers  were  trustees,  and 
entered  into  the  contract  in  pursuance  of  the  directions  in  the  will  of  their 
testator,  for  the  investment  of  his  personal  estate  in  the  purchase  of  lands, 
to  be  settled  to  certain  uses  creating  estates  for  life,  with  remainder  oyer 
in  strict  settlement.  The  estate  was  conyeyed  by  the  vendors  to  the  pur- 
chaaers  to  the  uses  declared  by  the  will  of  their  testator :  Held,  that  the 
agreement  to  enter  into  a  proper  and  sufficient  coyenant  for  the  production 
of  the  deeds,  did  not  mean  that  the  vendors  should  be  entitled  to  a  covenant 
which  would  secure  to  them  their  production  at  all  times  and  under  all 
that  the  word  **  sufficient "  was  connected  with  the  word 
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**  proper  '^ ;  that  the  extent  and  sufficiency  of  the  covenant  must  in  a  graU 
degree  depend  on  the  mode  in  which  the  conveyance  was  taken;  ihaX 
releasees  to  uses  do  not  stand  in  a  worse  position  than  tmstees,  vho, 
according  to  the  ordinary  rule  of  the  Court,  are  required  to  ooYenant  for 
their  own  acts  only ;  and  that  the  Ck>urt  would  not  compel  the  purchaaeis, 
who  were  only  releasees  to  uses, — especially  after  the  uses  were  executed  by 
the  statute, — to  enter  into  such  covenants. 

A  SPECIAL  case.  The  qaestion  was,  whether  a  covenant  for  the 
production  of  title  deeds,  stipulated  for  and  agreed  to  be  given  bj 
articles  of  agreement  for  the  sale  of  an  estate  called  "  the  Routh 
estate/'  ought  to  be  entered  into  by  the  defendant  Lord  Londes- 
borough,  or  by  the  other  defendants  Sir  William  Meredith 
Somerville,  Henry  Frederick  Stephenson,  and  John  Benbow. 

[Under  and  by  virtue  of  a  settlement  made  in  1816  and  of  a 
private  Act  of  Parliament  passed  in  1846,  certain  real  estates 
(including  the  Eouth  estate)  were  vested  in  the  plaintiffs  in  fee 
simple  upon  trust  for  sale  as  directed  by  the  Act.] 

In  pursuance  of  the  trust  created  by  this  Act  of  Parliament,  the 
plaintiffs,  Thomas  Crawley  Onslow  and  George  Augustus  Crawley 
Onslow,  on  the  6th  of  August,  1850,  agreed  to  sell  the  estates 
comprised  in  the  Act  to  the  defendants  Sir  William  Meredith 
Somerville,  Henry  Frederick  Stephenson,  and  John  Benbow ;  and 
it  was  upon  this  agreement,  taken  in  connection  with  the  con- 
veyances made  under  it,  that  the  question  in  the  present  case 
arose. 

The  agreement  recited,  that  the  vendors,  as  trustees  named  in 
the  Act  of  Parliament,  had  contracted  with  the  purchasers  for  the 
absolute  sale  to  them  of  the  Bouth  estate,  with  the  appurtenances 
and  the  advowson  of  the  rectory  of  Bouth,  and  the  several 
messuages  and  hereditaments  thereinafter  mentioned,  in  fee 
simple,  free  from  incumbrances  (except  as  thereinafter  mentioned) 
at  the  price  of  69,0002.,  inclusive  of  the  timber  thereon,  and  the 
landlord's  improvements ;  and  it  was  thereby  agreed  between  the 
vendors  and  purchasers,  that  the  title  deeds  and  documents  relating 
to  the  said  manor,  advowson,  messuages,  and  hereditaments,  which 
were  in  the  possession  or  power  of  the  vendors,  should,  upon  the 
completion  of  the  said  sale,  be  delivered  to  the  purchasers ;  bat  as 
the  same  also  related  to  other  estates  belonging  to  the  vendors,  the 
purchasers  should  enter  into,  or  procure  to  be  entered  into,  one  or 
more  proper  and  sufficient  covenant  or  covenants  with  the  vendors 
or  such  other  persons  as  they  might  direct,  for  the  production  and 
delivery  of  copies  of  the  said  deeds  and  documents ;  and  that  the 


VOL.  XC] 


1852.     CH.     10  HARE,  69—71. 


289 


costs  of  any  such  deed  or  deeds  of  covenant  as  aforesaid  should  be 
\md  by  the  vendors. 

The  defendants,  Sir  William  Meredith  Soraerville,  Henry 
Frederick  Stephenson,  and  John  Benbow,  were  trustees  under  the 
will  of  Mr.  Denison,  who  died  on  the  2nd  of  August,  1849,  having 
bv  his  will,  dated  in  August,  1848,  devised  all  his  estates  in  the 
counties  of  York  and  Surrey  to  the  use  of  his  nephew  Lord 
Loudeeborough,  and  his  assigns,  for  his  life,  without  impeachment 
of  waste,  with  divers  remainders  over  in  strict  settlement ;  *  * 
and  for  the  purpose  of  preserving  the  contingent  remainders 
thereinbefore  created,  the  testator  devised  all  the  hereditaments 
thereinbefore  devised  to  the  use  of  any  person  during  his  life, 
from  and  after  the  determination  of  that  estate  by  any  means  in 
his  lifetime,  to  the  use  of  the  defendants.  Sir  William  Meredith 
Somerville,  Henry  Frederick  Stephenson,  and  John  Benbow,  and 
their  heirs,  during  the  life  of  the  tenant  for  life  whose  estate 
should  80  determine,  in  trust  for  him,  and  by  the  usual  ways  and 
means  to  preserve  the  contingent  remainders  expectant  or  dependent 
thereon.  And  the  testator  gave  the  residue  of  his  personal  estate 
unto  Sir  William  Meredith  Somerville,  Henry  Frederick  Stephenson, 
and  John  Benbow,  their  executors,  &c.,  upon  trust,  after  payment 
(4  his  debts  and  legacies,  within  the  space  of  ten  years  after  his 
decease,  or  sooner,  if  his  trustees  could  find  a  proper  purchase  or 
purchases,  to  lay  out  the  residue  of  such  monies  in  the  purchase 
of  estates  in  fee  simple,  in  England,  Wales,  Scotland,  or  Ireland,  of 
a  clear  and  indefeasible  estate  of  inheritance,  or  of  any  copyhold 
or  leasehold  lands  or  tenements  convenient  to  be  held  therewith, 
bat  not  exceeding  the  proportion  therein  mentioned,  and  to  settle 
and  assure  the  estates  so  to  be  purchased  as  last  directed,  to  the 
uses  and  for  the  trusts  and  subject  to  the  powers  and  declarations 
in  the  said  will  expressed  concerning  his  estates  in  York  and 
Surrey.  The  testator  died  in  August,  1849.  Lord  Londesborough 
wad  now  in  the  actual  possession  or  receipt  of  the  rents  of  the 
devised  estates. 

The  purchase  agreement  of  the  6th  of  August,  1850,  was,  so  far 
as  respects  the  conveyance  of  the  Routh  estate,  completed  by  deeds 
of  January,  1851 ;  by  which  that  estate  was  conveyed  to  Sir  William 
Meredith  Somerville,  Henry  Frederick  Stephenson,  and  John 
BenlK)w,  to  the  uses  declared  by  the  will  of  Mr.  Denison  ;  and  the 
title  deeds  were,  in  pursuance  of  the  agreement,  delivered  to  Sir 
William  Meredith  Somerville,  Henry  Frederick  Stephenson,  and 
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John  BenboWy  as  purchasers.  The  plaintiffs  required  Sir  William 
Meredith  Somerville,  Henry  Frederick  Stephenson,  and  John 
Benbow,  the  releasees  to  uses  in  the  conveyance  of  January,  1851, 
to  execute  a  proper  deed  of  covenant  for  the  production  of  ihe  title 
deeds ;  but  they  declined  to  enter  into  such  covenant  themselves, 
and,  with  the  assent  of  Lord  Londesborough,  the  legal  tenant  for 
life  under  the  uses  of  the  same  conveyance,  offered  that  &ach 
covenant  should  be  entered  into  and  executed  by  him. 

Mr.  Daniel,  for  the  plaintiffs,  the  vendors : 

The  covenant  by  Lord  Londesborough,  the  tenant  for  life,  wooM 
not  run  with  the  land,  and  would  not  be  sufficient;  and  ihe 
vendors  were  entitled  to  a  covenant  by  the  purchasers,  the  trustees 
of  Mr.  Denison's  will,  to  whom  the  conveyance  had  been  made. 

Mr.  Rolt,  for  the  purchasers : 

The  argument  for  the  plaintiffs,  in  order  to  establish  their  title 
to  the  covenant  by  the  releasees  to  uses,  ought  at  least  to  establish. 
not  only  that  the  covenant  by  the  tenant  for  life  will  not  bind  the 
estate,  but  also  that  the  covenant  of  the  releasees  to  uses  wil 
have  that  effect.  They  have  no  estate.  A  covenant  by  them  wonM 
not  run  with  the  land,  and  would  not  therefore  give  the  plaintii' 
the  benefit  of  the  security  which  they  claim.  The  argument. 
however,  proceeds  on  the  assumption  that  the  vendors  are  entitled 
to  a  covenant  that  will  for  all  future  time  bind  the  parties  in  ^hm 
the  estate  *may  be  vested.  The  agreement  does  not  go  to  that 
extent.  It  must  be  construed  with  reference  to  the  situation  of  tbt" 
parties  who  are  purchasers,  and  to  the  form  of  the  convey&n^^ 
which  they  may  take ;  and,  in  the  circumstances  of  this  case,  the 
vendors  are  entitled  to  the  covenant  of  the  tenant  for  life  only. 
[They  cited  Barclay  v.  Raine  (l),  Riddell  v.  Riddell  (2),  Itoarh  v. 
Wadham  (3),  KeppeU  v.  Bailey  (4),  and  other  cases.] 

The  Yigb-Chancbllob  : 

The  first  question  to  be  considered  in  this  case  appears  to  me  to 
be,  what  is  the  meaning  of  the  words  ''one  or  moi^  proper ai^" 
sufficient  covenant  or  covenants,"  contained  in  this  agreement,  an- 
particularly,  what  is  the  meaning  to  be  attached  to  the  vor^ 
''sufficient?"    Was  it  meant  to  import  that  the  vendors  were  w 
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have  a  covenant  or  covenants,  which,  at  all  times  and  in  all 
circumstances,  should  secure  to  them  the  production  of  the  deeds, 
or  merely  that  the  vendors  should  have  such  a  covenant  or  cove- 
nants, as,  according  to  the  ordinary  practice  and  the  views  of  this 
Court,  would  be  deemed  to  be  sufficient  ?  This,  I  think,  must  be 
determined  by  the  context  of  the  agreement ;  and  seeing  that  the 
word  "sufficient"  is  connected  with  the  word  "proper,"  that, 
according  to  the  provisions  of  the  agreement,  it  was  to  rest  with 
the  purchasers  to  whom  and  in  what  manner  the  conveyance  was 
to  be  taken ;  and  that  the  extent  and  sufficiency  of  the  covenant 
must,  in  a  great  degree,  depend  upon  the  mode  in  which  the 
conveyance  might  be  taken  ;  I  think  that  *the  word  "  sufficient," 
as  used  in  the  agreement  with  reference  to  this  covenant,  must  be 
taken  in  the  more  limited,  and  not  in  the  extended  sense,  to  which 
I  have  referred.  It  must  be  taken  to  mean  "  sufficient "  with 
reference  to  the  agreement  and  the  conveyance  to  be  made  under 
it.  The  unqaalified  stipulation  that  the  deeds  should  be  delivered 
to  the  purchasers,  and  the  embarrassment  which  might  arise  to 
tbem  if  the  word  ''  sufficient "  was  to  be  construed  in  the  unlimited 
sense  contended  for,  seems  to  me  to  confirm  this  view  of  the  case. 

Assuming,  then,  the  construction  which  I  have  put  upon  the 
Agreement  to  be  correct,  the  next  question  to  be  considered  is, 
what,  according  to  the  ordinary  practice  and  the  views  of  this 
Court,  would  have  been  the  covenant  or  covenants  for  production 
to  be  entered  into  or  procured  to  be  entered  into  by  the  purchasers 
upon  a  conveyance  which  they  had  a  right  to  require  and  had 
required  to  be  made  to  the  uses  of  Mr.  Denison's  will.  Would  this 
Court,  if  it  had  been  called  upon  to  execute  the  agreement,  have 
required  the  releasees  to  uses  to  enter  into  the  covenant  or  cove- 
nants for  production?  It  is  contended  on  the  part  of  the  plaintiffs, 
the  vendors,  that  the  covenant  would  have  been  to  be  entered  into 
by  the  releasees  to  uses,  because  it  is  said  it  would  then  have  run 
with  the  land.  Whether  the  burthen  of  a  covenant  or  covenants 
fo  entered  into  would  have  run  with  the  land  or  not,  is,  in  my 
opinion,  a  very  nice  and  difficult  question,  on  which,  had  it  been 
necessary  to  decide  it,  I  should  have  thought  it  right  to  require  the 
assistance  of  a  common  law  Judge.  But  I  do  not  think  it  is  neces- 
sary to  decide  that  point.  The  true  question  in  this  view  of  the 
case  would,  in  my  opinion,  have  been,  not  whether  the  covenant  or 
covenants  entered  into  by  the  releasees  to  uses  would  have  run  with 
the  land,  but  whether  the  vendors  conveying,  as  they  were  bound 
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to  do,  to  the  uees  *of  Mr.  Denison's  will,  could  have  required  the 
releasees  to  uses  to  enter  into  such  a  covenant  or  covenants.  I  am 
of  opinion  that  this  Court  would  not  have  compelled  the  releasees 
to  uses  to  enter  into  such  a  covenant  or  covenants. 

The  ordinary  practice  and  the  ordinary  rule  of  the  Court  is,  tbt 
trustees  covenant  against  their  own  acts  only ;  and  I  do  not  think 
that  releasees  to  uses  can  be  considered  to  stand  in  a  worse  position 
than  trustees. 

It  may  be  said,  that  the  trustees  of  Mr.  Denison's  will,  being 
themselves  the  releasees  to  uses,  the  riglit  to  the  covenant  from 
them  would  depend  upon  their  agreement,  and  not  upon  an; 
ordinary  practice  or  rule ;  but,  in  addition  to  what  I  have  already 
observed  upon  this  subject,  it  is  to  be  remembered  that  the  agree- 
ment is  to  enter  into  the  covenant,  or  procure  it  to  be  entered  into; 
and,  suppose  other  persons  had  been  named  in  the  conveyance  as 
the  releasees  to  uses,  could  Mr.  Denison's  trustees  have  been 
compelled  to  procure,  and  could  they  have  procured,  those  other 
persons  to  enter  into  the  covenant? 

There  are  two  most  important  considerations  connected  with 
this  view  of  the  case — the  liabilities  which  would  be  conseqoent 
upon  the  covenant,  and  the  rights  of  the  cestui  que  use  under 
Mr.  Denison's  will.  As  to  the  liabilities  consequent  upon  the 
covenant, — suppose  the  deeds  to  be  lost  or  destroyed,  would  not 
the  releasees  to  uses  be  liable  in  damages,  and  how  are  those 
damages  to  be  recouped  to  them  ?  The  statute  has  executed  the 
use,  and  they  have  no  estate  to  answer  the  damages ;  and,  as  to 
the  rights  of  the  cestui  que  use  under  Mr.  Denison's  will,  I  think, 
that,  notwithstanding  some  early  cases  upon  the  subject,  the 
cestui  que  use  would  probably  now  be  held  entitled  at  law  to  the 
deeds ;  and,  at  all  events,  this  would  be  a  question.  And  woold 
this  Court  place  the  releasees  to  uses  in  this  position,  that  they 
should  be  liable  to  be  sued  at  law  by  the  ^cestui  que  use  for 
detaining  the  deeds,  and  should  be  driven  to  assert  in  this  Conrt 
an  equity  to  retain  them  upon  the  ground  of  the  covenant  into 
which  they  had  entered  ?  It  is  not,  I  think,  even  clear  that  sneh 
an  equity  would  hold,  at  least  in  favour  of  the  trustees  themselves, 
taking  them  to  be  the  releasees ;  for  the  equity  would  arise  out  of  the 
contract,  and  it  might  perhaps  be  said,  that  it  was  a  breach  of  daty 
in  them  to  have  so  contracted  as  to  have  deprived  the  cestuis  que  use 
of  their  legal  right.  I  think,  therefore,  that  this  Court  would  not 
have  compelled  the  releasees  to  uses  to  enter  into  this  covenant  for 
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prodactioD.  Whether  it  would  have  enforced  the  contract  at  all  if 
the  vendors  could  not  obtain  a  covenant  for  production  running 
with  the  land  may  be  another  question ;  but  it  is  unnecessary  to 
consider  this,  as  the  contract  has  been  completed  as  to  the  estate 
by  conveyances ;  and  this  brings  me  to  a  point  which  appears  to 
me  to  be  decisive  upon  the  question  submitted  by  this  case.  These 
estates  have  been  conveyed  to  legal  uses.  The  statute  has 
executed  those  uses.  The  legal  estate  has  passed  to  Lord  Londes- 
boroQgb,  and  the  subsequent  uses,  so  far  as  they  are  in  esse,  are 
served.  How  can  any  covenant,  entered  into  by  the  releasees, 
who  have  not  the  legal  estate,  run  with  the  land  ?  Suppose  the 
conveyance  had  been  taken  to  the  trustees  themselves,  and  they 
had  conveyed  to  the  uses  of  Mr.  Denison's  will, — no  covenant  for 
production  entered  into  by  them  after  they  had  conveyed,  could, 
as  I  conceive,  have  run  with  the  land ;  and  I  do  not  see  how  the 
case  is  differed  by  the  circumstance  of  the  estate  passing  by  the 
operation  of  the  statute  and  not  by  the  conveyance  of  the  trustees. 
Under  the  circumstances  of  this  case,  therefore,  I  am  of  opinion 
that  the  plaintiffs,  the  vendors,  must  be  satisfied  with  the  covenant 
of  Lord  Londesborough ;  and  I  must  declare  accordingly. 


Onslow 

V. 

TiORD 

LONDES- 

BOROCTQH. 


GRICE  V.  SHAW  (1). 

(10  Hare,  76-80.) 

Where  the  tenant  in  fee  or  in  tail  of  an  estate  becomes  entitled  to  a 
charge  upon  the  same  estate,  the  general  rule  is,  that  the  charge  merges, 
unlees  it  be  kept  alive  by  the  party  entitled  to  it;  and  where  the  merger  of 
the  charge  would  have  let  in  other  charges  in  prioiity,  thereby  rendering  it 
the  interest  of  the  owner  of  the  estate  to  keep  alive  his  charge,  the  Court 
presumed  that  such  was  his  intention,  notwithstanding  the  absence  of  any 
other  indication  of  such  intention. 

A  CLAIM.  John  Briggs,  by  his  will,  dated  in  1821,  gave  to 
trustees,  to  the  use  of  them  and  their  beirs,  his  freehold  messuage 
&nd  tenement  at  Kisken,  in  Cumberland,  upon  trust  to  pay  a  yearly 
sum  of  KM.  for  the  benefit  of  the  children  of  his  daughter  Mary 
BriggB,  and  to  divide  200/.  between  such  children  in  manner  therein 
mentioDed.  And  in  case  of  the  death  of  Mary  Briggs,  without 
leaving  issue,  then  upon  trust  to  pay  the  said  sum  of  2002.  equally 
l^tween  and  amongst  all  and  every  his  granddaughters,  the 
<l&aghterB  of  his  daughter  Ann,  the  wife  of  Thomas  Grice,  as 
^eoants  in  common ;  the  interest  of  their  respective  shares  to  be 
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Gbice        applied  for  their  respective  benefits.     And  upon  further  trnst,  thftt 
Shaw.       his  trustees  should,  at  the  end  of  six  calendar  months  next  after 
the  decease  of  his  daughter  Mary  Briggs»  pay  the  sum  of  2001.  unto 
and  equally  between  his  granddaughters,  the  daughters  of  Thomas 
Grice  and  of  his  said  daughter  Ann  his  wife,  or  as  soon  after  the 
decease  of  his  said  daughter  Mary  as  they  should  severally  attain 
the  age  of  twenty-one  years  or  marry ;  and  if  any  of  them  should 
be  under  age  or  unmarried  at  the  decease  of  his  daughter  Maiy 
Briggs,  the  interest  of  their  respective  presumptive  shares  to  lie 
paid  for  their  benefit  respectively  until  such  shares  should  be  paid. 
And  the  testator  declared  his  will  to  be,  that  his  said  messuage, 
tenement,  and  premises,  should  be  subject  and  liable  to  and  charged 
and  chargeable  with  the  payment  of  the  said  yearly  sum  of  1(V.. 
and  the  said  two  several  sums  of  200^.,  as  well  as  certain  therein- 
before mentioned  annuities,  to  his  said  daughter  Mary  Briggs ;  and 
subject  thereto  upon  trust  as  to  his  said  messuage  and  tenement 
for  his  daughter  Ann,  the  wife  of  Thomas  Grice,  for  her  life;  and 
[  *77  ]       from  and  after  *her  decease,  upon  trust  that  his  trustees  should 
(in  case  his  grandson  George  Grice  should  survive  his  mother  Ann. 
the  daughter  of  the  testator,)  raise,  borrow,  and  levy  the  sum  cf 
200^.  by  mortgage  of  his  said  messuage  or  tenement,  and  should 
pay  the  sum  of  200J.  to  his  said  grandson  George  Grice  for  his  own 
use,  or  as  soon  afterwards  as  he  should  attain  the  age  of  twentj-one 
years.     And  after  directing  that  the  receipt  of  his  trustees  should 
be  a  sufficient  discharge  for  such  mortgage  money,  the  testator 
declared,  that,  subject  as  aforesaid,  the  trusts  as  to  his  said  messuau't 
and  tenement  should  be  for  his  said  grandson  George  Grice  for  his 
life,  and,  from  and  after  his  decease,  then  in  trust  for  the  heirs  of 
his  body. 

The  testator  died  in  September,  1826 ;  Mary,  his  daughter,  died 
in  1834,  unmarried  ;  Ann,  the  other  daughter,  died,  in  1842,  having 
had  three  daughters,  Elizabeth,  Hannah,  and  Mary,  and  one  son, 
the  said  George  Grice,  all  of  whom  were  living  at  the  decease  of  the 
testator.  George  Grice  thereupon  became  tenant  in  tail  of  tLt^ 
estate,  and  became  entitled  also  to  the  sum  of  200L ;  and  the  thr« 
daughters  of  Ann  became  entitled  to  the  other  sums  of  200/.  anJ 
200i.  George  Grice  died  in  April,  1860,  leaving  John  his  elde>t 
son,  and  leaving  also  other  children,  and  having  by  his  will,  date^ 
in  1850,  bequeathed  to  his  wife  and  another,  upon  trust  for  tke 
maintenance  and  education  of  his  family,  all  his  property,  of  what- 
soever kind,  after  paying  his  debts,  and  '*  after  this  to  be  appU^ 
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as  follows : "  and  he  gave  and  bequeathed  to  his  eldest  son  John        Griob 
Grice  the  estate  called  Eisken,  and  all  property  which  might  have       shaw. 
accumulated  or  stock,  of  whatsoever  sort,  when  his  said  son  should 
come  to  the  age  of  twenty-six  years.     Should  his  mother  and  uncle 
think  it  prudent  to  allow  him  to  take  possession  of  the  land  before 
this  time,  they  could  do  so ;  and  the  testator  bequeathed  legacies  of 
40(V.  each  "^to  his  sons  Thomas  and  James,  and  a  like  legacy  to  his       [  *78  ] 
daughter,  to  be  paid  when  they  should  come  to  the  age  of  twenty- 
one  ;  and  he  directed  that  if  either  Thomas,  James,  or  Ann  should 
die  before  that  time,  their  share  or  shares  should  be  equally  divided 
amongst  his  children  tlien  living,  including  John  Grice ;  and  he 
gave  to  his  wife  Ann  Grice,  should  she  remain  a  widow,  40Z.  a-year, 
to  I)e  paid  when  his  eldest  son  was  twenty-six,  as  follows :  John 
Grice  to  pay  161,,  Thomas  Grice  to  pay  8Z.,  James  Grice  8/.,  and 
Ann  Grice  to  pay  8Z.  per  year. 

Upon  the  death  of  George  Grice,  John  his  eldest  son  became 
tenant  in  tail  of  the  estate.  The  claim  was  filed  by  John  Grice 
against  John  Shaw,  the  surviving  devisee  under  the  will  of  the 
testator  John  Briggs ;  against  Elizabeth,  Hannah,  and  Mary,  the 
three  granddaughters  of  the  testator;  and  against  the  executors 
and  trustees  under  the  will  of  his  father  George  Grice, — stating, 
that  the  two  sums  of  200L,  given  by  the  testator  John  Briggs  to  his 
said  granddaughters  the  daughters  of  Ann,  had  not  been  paid, 
although  interest  had  been  paid  upon  them ;  and  stating,  also,  that 
the  '200L  given  by  the  same  testator  to  George  Grice  had  never  been 
raised ;  and  that  the  plaintiff  was  advised  that  it  had  merged  for 
the  benefit  of  the  inheritance;  but  that  the  executors  of  George 
Grice  claimed  to  be  entitled  to  it  as  part  of  his  personal  estate. 
The  claim  prayed  that  the  two  sums  of  2002.,  payable  to  the 
daughters,  might  be  raised  and  paid,  and  that  the  2002.  given  to 
George  Grice  might  be  declared  to  have  merged  for  the  benefit  of 
the  inheritance,  or  that  it  might  be  raised  and  paid  to  his  executors. 

Mr.  Baily  appeared  for  the  plaintiffs  ;  and 

Mr.  Pole  and  Mr.  J.  B.  Alien  for  the  several  defendants. 

The  cases  cited  were  Kirkham  v.  Smith  (i),  Forbes  v.  Mofatt  (2),        [  79  ] 
A$tlry  V.  Mille${z),  Wigsell  v.  Wig8eU{4),  Drinkwater  v.  Combe  {6), 
and  The  Earl  of  Buckinghamshire  v.  Hobart  (6). 

(1)  1  Yes.  Sen.  258.  (4)  2d  B.  B.  224  (2  Sim.  &  St.  864). 

(2;  II  B.  B.  222  (18  Ves.  384),  (5)  25  «.  B.  210  (2  Sim.  &  St.  340). 

;3>  27  B.  B.  190  (1  Sim.  29K,  343).  (6)  19  B.  B.  197  (3  Svanat.  186). 
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Obiox       Thb  Yiob-Ghancellob  : 

Shaw.  I  ana  of  opinion  that  the  sum  of  200Z.  given  by  the  will  of  the 

testator  to  George  Grice,  must  be  raised  out  of  the  estate.  The 
general  rule  indeed  is  clear,  that,  where  a  party  has  an  estate  in 
fee  or  in  tail,  and  at  the  same  time  a  charge  upon  the  estate,  the 
charge  will  merge.  The  cases  of  Donistliorpe  v.  Porter  (]),  and 
Lord  Coinpton  v.  Oxenden  (2),  are  strong  instances  of  this  rule. 
But  the  law  does  not,  of  course,  prevent  the  party  entitled  to  both 
the  estate  and  the  charge  from  keeping  alive  the  charge ;  and  the 
rule,  therefore,  yields  to  the  intention,  whether  it  is  expressed 
or  to  be  presumed.  In  the  present  case,  there  is  certainly  m 
expressed  intention  to  keep  alive  the  charge.  There  is  nothing 
before  the  Court  which  can  indicate  any  intention  on  the  subject, 
except  the  will  of  George  Grice ;  and,  so  far  from  any  intention  to 
keep  alive  the  charge  being  indicated  by  the  will,  I  have  donbted 
whether  it  does  not  indicate  an  intention  to  merge  it.  The  devise 
of  the  estate  without  mention  of  the  charge  would  seem  to  tend  to 
that  conclusion ;  but  this  is  answered  by  the  observation,  that  thert 
is  no  mention  of  the  other  charges  in  favour  of  the  granddaughters, 
to  which,  of  course,  the  devise  must  be  subject ;  and  I  think,  there- 
fore, that  no  conclusion  can  properly  be  drawn  from  the  devise 

[  •80  ]       contained  in  *the  will  of  George,  that  the  testator  intended  the 
charge  to  merge. 

The  question  then  is,  what  is  the  intention  to  be  presumed  with 
reference  to  this  charge?  Now,  it  is  clear,  that,  if  the  testator 
merged  this  charge  of  200!.,  the  two  other  charges  of  sums  of  200'. 
in  favour  of  the  granddaughters  would  take,  to  that  extent,  priority 
over  the  estate  of  George ;  and  it  follows,  therefore,  that  it  was  the 
interest  of  George  to  keep  alive  the  charge  of  200/.  to  which  he 
was  entitled.  This  brings  the  case  within  the  principle  of  Forhi*^- 
Moffatt(s)f  a  case  which  was  followed  in  The  Earl  of  Clartmion^- 
Barham  (4) ;  and,  applying  the  principle  adopted  in  those  cases,  I 
think  this  sum  of  2002.  must  be  raised. 

The  case  of  The  Earl  of  Buckinghamshire  v.  //o?>arf  (6),  cited  on 
the  part  of  the  defendants,  has  nothing  to  do  with  the  present 
question.     It  depended  on  totally  different  principles. 

(1)  2  Eden,  162.  (4)  57  R.  E.  516  (1  Y.  &  C.  0.  0 

(2)  2  E.  R.  lai  (2  Ves.  Jr.  261).  688). 

(3)  11  R  R.  222  (18  Vee.  384).  (5)  19  R.  B.  197  (3  Swaiist  1S6;. 
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HAEMAN   V.  EICHARD8(1).  i852. 

(10  Hare,  81—92 ;  8.  C.  22  L.  J.  Ch.  1066.)  "^A^r^a,  if* 

The  question  whether  several  deeds  are  part  of  the  same  transaction,  or  ' 

are  separate  and  distinct  transactions,  depends  on  the  surrounding  circum-       Turner 
Btaneee,  and  not  simply  upon  the  fact  whether  the  deeds  are,  or  are  not,  by  V.-C. 

express  reference  grafted  into  or  connected  with  each  other.  [  81  ] 

£Tidence  of  surrounding  circumstances  on  which  the  Court  held  a  settle- 
ment, that  standing  alone  would  have  been  fraudulent  against  creditors,  to 
be  connected  with  and  part  of  the  same  transaction  with  several  purchase- 
deeds  of  even  date,  to  which  some  only  of  the  same  persons  were  parties. 

The  release  and  assignment  by  a  married  woman  of  her  life  interest  in 
her  separate  estate,  although  fettered  by  a  restriction  against  anticipation, 
was  held  to  form  a  consideration  for  a  settlement  by  another  person  ;  for, 
though  the  married  woman  could  not  pass  her  future  interest,  she  might 
and  did  thereby  release  her  past  income :  and  the  question  of  consideration 
moreover  depended,  not  upon  the  point  whether  her  assignment  passed 
her  interest,  but  upon  the  question  whether  her  concurrence  enabled  the 
settlement  to  be  made. 

An  agreement  by  a  creditor  not  to  take  proceedings  against  the  debtor 
during  his  life,  nor  against  the  debtor's  estate  during  the  life  of  his  wife, 
if  she  should  survive  him,  construed  (as  to  the  latter  clause)  to  mean  that 
any  beneficial  interest  which  the  wife  might  take  in  the  property  of  the 
husband  should  not  be  distui'bed  during  her  life,  and  not  to  be  an  agree- 
ment that  the  creditor  should  be  debarred  from  suing  the  personal  repre- 
sentative of  the  husband ;  and  therefore  the  creditor  obtained  a  decree  for 
an  aooount  against  the  wife  as  the  personal  representative  of  the  husband, 
with  a  declaration  that  the  interest  of  the  wife  was  not  to  be  disturbed 
daring  her  life. 

Thb  plaintiffs  filed  their  bill  as  creditors  upon  the  estate  of  John 
Richards  the  elder,  for  the  administration  of  his  estate,  and  to 
set  aside  a  settlement  made  by  him,  dated  the  20th  of  January, 
1846.  The  debt  upon  which  the  plaintiffs  sued  was  thus  constituted : 
In  September,  1844,  John  Richards  the  younger,  the  son  of  John 
Richards  the  elder,  contracted  to  purchase  White  Knight's  estate 
from  Sir  J.  L.  Goldsmid  and  John  AUiston,  for  29,700Z.  In 
December,  1844,  the  estate  was  duly  conveyed  to  him  ;  and  on  the 
13th  of  that  month  he  mortgaged  it  to  Sir  J.  L.  Goldsmid  for  20,000J. 
On  the  same  day  he  mortgaged  the  equity  of  redemption  of  the 
estate  to  the  plaintiffs  for  10,000^.,  advanced  by  them  to  him,  and 
payable  in  three  months;  and  in  this  mortgage  his  father,  John 
Richards  the  elder,  joined,  and  the  father  and  son  entered  into  a 
joint  and  several  covenant  for  payment  of  the  10,0001.  and  interest. 
The  father  also  conveyed  some  ground  rents  at  Notting  Hill,  and 
charged  a  mortgage  for  1,500/.,  as  collateral  securities  for  the  10,000/. 
&Dd  interest.  By  the  sale  of  the  ground  rents  and  payment  of  the 
mortgage  of  1,500Z.,  the  debt  to  the  plaintiffs  was  reduced  by  4,500/. 

(I)  In  re  JohnMm  (1881)  20  Ch.  D.  389,  61  L.  J.  Oh.  164,  46  L.  T.  222. 
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Qbiox       Thb  Yige-Chancbllob  : 

Shaw.  I  am  of  opinion  that  the  sum  of  200Z.  given  by  the  will  of  the 

testator  to  George  Grice,  must  be  raised  out  of  the  estate.  The 
general  rule  indeed  is  clear,  that,  where  a  party  has  an  estate  in 
fee  or  in  tail,  and  at  the  same  time  a  charge  upon  the  estate,  the 
charge  will  merge.  The  cases  of  Donisthorpe  v.  Porter  {}),  and 
Lord  Coinpton  v.  Oxenden  (2),  are  strong  instances  of  this  rule. 
But  the  law  does  not,  of  course,  prevent  the  party  entitled  to  both 
the  estate  and  the  charge  from  keeping  alive  the  charge ;  and  the 
rule,  therefore,  yields  to  the  intention,  whether  it  is  expressed 
or  to  be  presumed.  In  the  present  case,  there  is  certainly  no 
expressed  intention  to  keep  alive  the  charge.  There  is  nothing 
before  the  Court  which  can  indicate  any  intention  on  the  subject, 
except  the  will  of  George  Grice ;  and,  so  far  from  any  intention  to 
keep  alive  the  charge  being  indicated  by  the  will,  I  have  doubted 
whether  it  does  not  indicate  an  intention  to  merge  it.  The  devise 
of  the  estate  without  mention  of  the  charge  would  seem  to  tend  to 
that  conclusion ;  but  this  is  answered  by  the  observation,  that  there 
is  no  mention  of  the  other  charges  in  favour  of  the  granddaughters, 
to  which,  of  course,  the  devise  must  be  subject ;  and  I  think,  there- 
fore, that  no  conclusion  can  properly  be  drawn  from  the  devise 

[  •so  ]       contained  in  *the  will  of  George,  that  the  testator  intended  the 
charge  to  merge. 

The  question  then  is,  what  is  the  intention  to  be  presumed  with 
reference  to  this  charge?  Now,  it  is  clear,  that,  if  the  testator 
merged  this  charge  of  200Z.,  the  two  other  charges  of  sums  of  2002. 
in  favour  of  the  granddaughters  would  take,  to  that  extent,  priority 
over  the  estate  of  George ;  and  it  follows,  therefore,  that  it  was  the 
interest  of  George  to  keep  alive  the  charge  of  200Z.  to  which  he 
was  entitled.  This  brings  the  case  within  the  principle  of  Forbes  v. 
Moffatt{s),  a  case  which  was  followed  in  The  Earl  of  Clarendon  v. 
Barham  (4) ;  and,  applying  the  principle  adopted  in  those  cases,  I 
think  this  sum  of  2001.  must  be  raised. 

The  case  of  The  Earl  of  Buckinghamshire  v.  IIohart{b)^  cited  on 
the  part  of  the  defendants,  has  nothing  to  do  with  the  present 
question.     It  depended  on  totally  different  principles. 

(1)  2  Eden,  162.  (4)  57  R.  R.  616  (1  Y.  &  0.  C.  C. 

(2)  2  R.  R.  131  (2  Ves.  Jr.  261).  688). 

(3)  11  R  R.  222  (18  Ves.  384).  (5)  19  R.  R.  197  (3  Swaust.  186). 
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HAKMAN   V.  KICHARD8(1).  i852. 

(10  Hare,  81—92  ;  S.  C.  22  L.  J.  Ch.  1066.)  "^JVar^H,  if' 

The  question  whether  seTeral  deeds  are  part  of  the  same  transaction,  or  1.  * 

are  separate  and  distinct  transactions,  depends  on  the  surrounding  circum-       Turner, 
stances,  and  not  simply  upon  the  fact  whether  the  deeds  are,  or  are  not,  by  V.-C. 

express  reference  giafted  into  or  connected  with  each  other.  [  81  ] 

Evidence  of  surrounding  circumstances  on  which  the  Court  held  a  settle- 
ment, that  standing  alone  would  have  been  fraudulent  against  creditors,  to 
be  connected  with  and  part  of  the  same  transaction  with  several  purchase- 
deeds  of  even  date,  to  which  some  only  of  the  same  persons  were  parties. 

The  release  and  assignment  by  a  married  woman  of  her  life  interest  in 
her  separate  estate,  although  fettered  by  a  restriction  against  anticipation, 
was  held  to  form  a  consideration  for  a  settlement  by  another  person  ;  for, 
though  the  married  woman  could  not  pass  her  future  interest,  she  might 
and  did  thereby  release  her  past  income :  and  the  question  of  consideration 
moreover  depended,  not  upon  the  point  whether  her  assignment  passed 
her  interest,  but  upon  the  question  whether  her  concurrence  enabled  the 
settlement  to  be  made. 

An  agreement  by  a  creditor  not  to  take  proceedings  against  the  debtor 
during  his  life,  nor  against  the  debtor's  estate  during  the  life  of  his  wife, 
if  she  should  survive  him,  construed  (as  to  the  latter  clause)  to  mean  that 
any  beneficial  interest  which  the  wife  might  take  in  the  property  of  the 
husband  should  not  be  distui'bed  during  her  life,  and  not  to  be  an  agree- 
ment that  the  creditor  should  be  debarred  from  suing  the  personal  repre- 
sentative of  the  husband ;  and  therefore  the  creditor  obtained  a  decree  for 
an  account  against  the  wife  as  the  personal  representative  of  the  husband, 
with  a  declaration  that  the  interest  of  the  wife  was  not  to  be  disturbed 
during  her  life. 

Thb  plaintiffs  filed  their  bill  as  creditors  upon  the  estate  of  John 
Richards  the  elder,  for  the  administration  of  his  estate,  and  to 
set  aside  a  settlement  made  by  him,  dated  the  20th  of  January, 
1846.  The  debt  upon  which  the  plaintiffs  sued  was  thus  constituted : 
In  September,  1844,  John  Richards  the  younger,  the  son  of  John 
Richards  the  elder,  contracted  to  purchase  White  Knight's  estate 
from  Sir  J.  L.  Goldsmid  and  John  Alliston,  for  29,700J.  In 
December,  1844,  the  estate  was  duly  conveyed  to  him  ;  and  on  the 
18th  of  that  month  he  mortgaged  it  to  Sir  J.  L.  Goldsmid  for  20,0002. 
On  the  same  day  he  mortgaged  the  equity  of  redemption  of  the 
estate  to  the  plaintiffs  for  10,000/.,  advanced  by  them  to  him,  and 
payable  in  three  months;  and  in  this  mortgage  his  father,  John 
Richards  the  elder,  joined,  and  the  father  and  son  entered  into  a 
joint  and  several  covenant  for  payment  of  the  10,000Z.  and  interest. 
The  father  also  conveyed  some  ground  rents  at  Notting  Hill,  and 
charged  a  mortgage  for  1,500/.,  as  collateral  securities  for  the  10,000/. 
and  interest.  By  the  sale  of  the  ground  rents  and  payment  of  the 
mortgage  of  1,500/.,  the  debt  to  the  plaintiffs  was  reduced  by  4,500/. 

(1)  In  re  Johruon  (1881)  20  Ch.  D.  389,  61  L.  J.  Oh.  164,  46  L.  T.  222. 
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Habman      In  the  end  of  1846,  John  Bichards,  the  *8on,  became  bankmpl,  and 

RiGHABDB.     ^^^  White  Knight's  estate  was  sold  under  his  bankruptcy  to  Sir  J.  L 

[  *82  ]       Goldsmid  for  less  than  the  amount  due  upon  his  mortgage ;  so  that 

the  balance  of  the  10,000Z.  and  interest  remained  due  to  the  plaintiff 

upon  the  covenant  only.     John  Richards  the  elder  died  in  May,  1851, 

and  Harriet  Bichards,  his  widow,  was  his  personal  representative. 

The  facts  as  to  the  settlement  of  the  20th  of  January,  1846,  were 
these :  Harriet  Bichards,  the  widow,  was  entitled  for  life  under  the 
will  of  her  father  to  the  income  of  one-third  of  his  residuary  estate 
for  her  separate  use,  without  power  of  anticipation ;  and,  subject  to 
her  life  interest,  the  same  third  was  limited  in  remainder  to  her 
children.     John  Bichards  the  younger  was  her  only  child;  G.  S. 
Higgs  was  the  surviving  trustee  of  the  will.      On  the  7th  of  April, 
1842,  Higgs  sold  out  8,810Z.  9«.  Id.  Consols,  part  of  the  funds  sub- 
ject to  the   trusts  of  the  father's  will,   and   lent  the  proceeds, 
amounting   to   8,000{.,  with   500{.   of    his  own   monies,   to  John 
Bichards  the  younger,  on  the  security  of  the  joint  and  several 
promissory  note  of  the  father,  mother,  and  son.     On  the  9ih  of 
September,  1843,  Higgs  sold  out  3,165/.  0«.  Id,  Consols,  further  part 
of  the  trust  funds,  and  lent  the  proceeds,  amounting  to  3,000/.,  to 
John  Bichards  the  younger,  on  the  security  of  a  like  promissory 
note.     These  sums  were  also  secured  to  Higgs  by  the  deposit  wiih 
him  of  the  title  deeds  of  a  house  at  Beading,  and  a  leasehold  hoase 
in  Begent  Street  belonging  to  John  Bichards,  the  father.     A  ques- 
tion arose  upon  the  evidence,  at  what  time  this  deposit  was  made. 
Higgs  had  also,  in  September,  1839,  lent  a  further  sum  of  SOOf.  to 
John  Bichards  the  younger,  and  one  Shute,  on  their  joint  and  several 
bond  ;  and  in  the  month  of  October,  1839,  he  lent  another  sum  of 
300/.   to   John  Bichards   the    younger,    on    the   security    of  his 
promissory  note.     On  the  24th  of  January,  1846,  two  deeds  were 
[  •ss  ]       executed,  both  of  which  *were  dated  the  20th  of  January,  1846. 
By  one  of  these  deeds  the  defendant  Harriet  Bichards,  the  mother, 
released    and    assigned    to    Higgs     her     life    estate    under    her 
father's    will,   and  Higgs  covenanted,   in    consideration    of  such 
assignment  and  release,  to  pay  her  an  annuity  of  250/.  for  her  life ; 
and,  by  the  other  of  such  deeds,  John  Bichards  the  younger  assigned 
to  Higgs  his  reversionary  interest  under  the  same  will,  in  considera- 
tion of  the  release  by  Higgs  of  the  monies,  amounting,  as  it  was 
stated,  to  7,165/.,  owing  to  him  by  John  Bichards  the  younger 
together  with  the  covenant  of  Higgs  to  pay  off  an  incumbrance  with 
which  such  reversionary  interest  was  charged  in  favour  of  third 
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persons,  and  also  in  consideration  of  the  delivery  up  of  the  title     Harmon 
deeds  of  the  Beading  and  Regent  Street  property.  Richards. 

The  settlement  impeached  by  the  bill  also  bore  date  the  20th  of 
January,  1846  ;  and  John  Richards  the  elder  thereby,  in  considera- 
tion of  natural  love  and  affection,  conveyed  and  assigned  his 
freehold  and  leasehold  property  at  Reading  and  in  Regent  Street, 
and  some  property  owing  to  him  on  mortgage,  to  Hooper  and 
Rogers,  upon  trust  for  Harriet  Richards  for  her  life,  with  remainder 
to  John  Richards  the  elder  for  his  life,  with  remainder  to  Fanny 
Richards,  the  wife  of  John  Richards  the  younger,  for  her  life,  for 
her  separate  use ;  and  from  and  after  the  decease  of  the  several 
I'arties  so  entitled  for  their  respective  lives,  upon  trust,  to  divide 
the  property  equally  amongst  the  children  of  Fanny  Richards  by  her 
said  husband.  This  settlement  was  not  executed  until  the  27th  of 
January,  1846,  but  the  draft  of  it  was  settled  on  the  28rd  of  January. 

The  defendants  to  the  suit  were  Harriet  Richards,  the  widow. 
Hooper  and  Rogers,  the  trustees  of  the  settlement,  John  Richards 
the  younger,  and  Fanny  his  wife,  and  *their  children.  Evidence  [  *8*  ] 
was  entered  into  on  both  sides  at  great  length.  On  the  part  of  the 
defendants  it  was,  amongst  other  things,  directed  to  prove,  that 
three  deeds,  dated  the  20th  of  January,  1846,  were  made  to  carry 
oat  the  agreements  of  the  several  parties  thereto  at  the  time  of 
the  transaction,  and  which  agreements  were  in  many  respects  con- 
nected with  and  dependent  upon  each  other,  although  not  so 
expressed  by  the  deeds  themselves. 

Another  point  arose  on  the  effect  of  a  correspondence  between 
the  solicitors  of  the  plaintiffs  and  of  Mr.  and  Mrs.  Richards,  on  the 
occasion  of  the  sale  and  conveyance  of  the  Notting  Hill  ground 
rents,  as  amounting  to  an  agreement  affecting  the  liability  of  the 
estate  of  John  Richards  the  elder,  and  the  right  of  the  plaintiffs  to 
institute  a  suit  against  Harriet  Richards,  his  widow  and  personal 
representative,  in  respect  of  that  estate.  These  letters  are  stated 
io  the  judgment  (l). 

Mr.  Rolt,  Mr.  Baily,  and  Mr.  Grove,  for  the  plaintiffs. 

Mr.  BetheU,  Mr.  Follett,  Mr.  W.  M.  James,  and  Mr.  Kinglake, 
tor  the  several  defendants. 

The  Vicb-Chancbllor  : 
The  principal  question  to  be  determined  is,  whether  the  settlement 

(1)  Infra,  pp.  303,  304. 
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Harmak  of  the  20th  of  January,  1846,  was  founded  on  good  ooneiden* 
BioHABDs.  ^^^^  >  ^^^>  ^^  order  to  determine  this  question,  it  is  neeesaarj,  in 
the  first  place,  to  consider  whether  the  settlement  is  to  be  taken  bj 
itself,  or  in  connection  with  the  purchases  from  John  Richards,  the 
son,  and  the  defendant  Harriet  Richards,  which  were  carried  into 
effect  by  the  deeds  of  even  date — whether  the  settlement  and 
[  *86  ]  ^purchases  are  to  be  considered  as  parts  of  the  same  transaction, 
or  as  separate  and  distinct  transactions ;  for  if  the  settlement  is  to 
be  taken  by  itself,  and  as  a  transaction  wholly  separate  and  distinct 
from  the  purchase,  it  does  not  appear  to  me  that  there  is  any 
consideration  by  which  it  can  be  supported. 

The  question,  whether  several  deeds  are  to  be  taken  as  parts  of 
the  same  transaction,  must,  as  I  apprehend,  depend  upon  all  the 
surrounding  circumstances  of  each  particular  case,  and  not  apon 
the  simple  fact,  whether  the  deeds  are  or  are  not  by  express 
reference  grafted  into  or  connected  with  each  other ;  and  we  mass 
therefore,  in  this  case,  look  to  what  are  the  surrounding  dream- 
stances,  so  far  as  they  affect  the  connection  of  the  deeds.  Thej 
appear  to  be  these :  Trust  stock,  to  which  the  defendant  Harris 
Richards  was  entitled  for  life  for  her  separate  use,  without  power 
of  anticipation,  with  remainder  in  effect  to  John  Richards,  her  son, 
was  sold  out  by  Higgs,  the  trustee,  and  the  proceeds  were  lent  by 
him  with  some  monies  of  his  own  to  John  Richards,  the  son,  on 
the  security  of  the  joint  and  several  promissory  notes  of  John 
Richards,  the  father,  and  John  Richards,  the  son,  and  the  defendant 
Harriet  Richards,  the  wife.  These  loans,  to  the  extent  of  6,«500t., 
were  further  secured  to  Higgs  by  the  deposit  of  the  title-deeds  of  a 
house  at  Reading,  and  a  house  in  Regent  Street,  belonging  to 
Richards,  the  father.  Higgs,  the  trustee,  purchased  the  interests 
of  Richards,  the  son,  and  the  defendant  Harriet  Richards,  in  the 
trust  stock,  and  those  interests  were,  or  were  purported  to  be, 
assigned  to  him  by  two  deeds,  which  were  dated  the  20th  oi 
January,  1846,  and  were  executed  on  the  24th  of  that  month. 
Upon  the  execution  of  these  deeds  the  promissory  notes  were  gi^^n 
up,  and  the  deeds  which  had  been  deposited  were  returned  to  the 
father.  Fending  the  transaction  of  these  purchases,  and  on  the 
[  *86  ]  12th  of  January,  *1846,  the  house  at  Reading,  the  legal  interest  in 
which  was  vested  in  Richards,  the  son,  in  trust  for  the  father,  w&s 
conveyed  by  the  son  to  the  father.  The  draft  of  the  settlement  in 
question  was  prepared  and  settled  before  these  purchase  deeds  were 
executed ;    the    settlement    was  not  executed  until  the  27th  of 
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JaDQftiy ;  but  it  appears,  that,  in  the  coarse  of  the  treaty  for  the  Harmak 
purchase  of  the  life  interest  of  Harriet  Richards,  a  discussion  arose  biohabds. 
as  to  the  amoant  of  the  annuity  which  Higgs  was  to  give  for  the 
purchase,  and  that  the  amoant  which  he  had,  in  the  first  instance, 
proposed  to  give,  being  reduced,  it  was  agreed  that  the  property  to 
be  put  into  the  settlement  should  be  increased.  Under  these  cir- 
cumstances, I  feel  bound  to  conclude,  that  the  settlement  and 
purchases  were  connected  together,  and  were  in  fact  parts  of  the 
same  transaction.  There  are  several  circumstances  which  lead  to 
this  conclusion.  The  delivery  up  of  the  deposited  deeds,  and  the 
coDvejance  from  the  son  to  the  father,  tending  to  show  that  the 
property  was  about  to  be  dealt  with,  and  the  corresponding  variations 
in  the  money  to  be  paid  for  the  life  interest,  and  in  the  property  to 
be  settled,  directly  evidence  the  connection  of  the  transactions ; 
and,  independently  of  these  circumstances,  the  evidence  in  the 
cause  is  direct,  that  the  settlement  and  purchases  were  parts  of  the 
same  transaction ;  which,  however,  can  only  be  understood  to  mean 
that  they  were  so  as  between  the  father  and  son,  and  the  defendant 
Harriet  Richards,  for  it  does  not  appear  that  Higgs,  the  trustee, 
was  in  any  way  party  to  the  settlement. 

It  was  indeed  contended,  on  the  part  of  the  plaintififs,  with 
reference  to  this  and  other  parts  of  the  case,  that  there  was  no 
sufficient  evidence  on  the  part  of  the  defendants  of  the  bonA  fide 
deposit  of  the  deeds  with  Higgs,  for  securing  the  loans  to  Richards, 
the  son,  of  3,500/.  and  3,0002. ;  and  that  the  deeds  had  been  passed 
over  to  Higgs  ♦for  the  purpose  of  giving  a  colour  to  the  settlement:  [  '87  ] 
but  1  do  not  find  that  any  such  case  is  made  by  this  bill ;  and  I  am 
of  opinion  that  there  is  sufficient  evidence  to  prove  a  bond  fide 
deposit  of  the  deeds  with  Higgs. 

The  question  as  to  the  settlement  being  upon  good  consideration  does 
not,  however,  entirely  rest  here.  It  is  argued  for  the  plaintiffs,  that, 
even  assuming  the  settlement  and  purchases  to  have  been  connected 
together,  there  is  no  sufficient  consideration  for  the  settlement; 
that,  the  wife's  life  estate  being  fettered  by  the  restriction  against 
alienation,  she  could  not  part  with  or  affect  her  interest ;  that  it 
appears  by  the  deed  of  purchase  from  her,  that  all  arrears  of  her 
income  had  been  paid ;  and  that  the  assignment  by  her  could 
furnish  no  consideration  for  the  settlement :  but  I  cannot  agree 
in  this  argument.  It  is  true,  that  the  assignment  by  the  defendant 
Harriet  Richards  could  not  pass  or  affect  her  future  interest ;  but 
Bkie  was  competent  to  release,  and  did  by  the  deed  of  purchase  from 
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Habman  her  release,  her  trustee  Higgs  from  all  claims  in  respect  of  her  past 
BicuARDs.  income.  Again,  the  question  of  consideration,  as  I  apprehend, 
depends  not  upon  the  point  \^hether  her  assignment  passed  her 
interest,  but  upon  this,  whether  her  concurrence  enabled  the  settle- 
ment to  be  made  ;  and  it  cannot,  I  think,  be  doubted,  that,  bat  for 
her  concurrence,  the  assumed  purchase  of  her  life  interest  by  Higgs 
never  would  have  been  completed.  It  cannot,  I  think,  be  supposed 
that  Higgs  would  have  ventured  to  purchase  her  life  interest  merely 
upon  the  covenant  of  Bichards,  the  father,  and  Richards,  the  sod, 
that  she  would  be  bound  by  the  transaction,  without  her  concurreDce 
in  the  deed  of  assignment  to  him ;  or  even  that  he  would  have 
purchased  the  son's  reversion  without  purchasing  her  life  interest 
also ;  and  if  these  purchases  had  not  been  made,  the  title  deeds 
[  •ss  ]  deposited  with  Higgs  could  *not  have  been  got  out  of  his  hands, 
and  the  settlement  therefore  could  not  have  been  made.  In  addition 
to  these  considerations,  Richards,  the  father,  concurred  in  the 
breach  of  trust  committed  by  Higgs  in  selling  out  the  trust  stock, 
and  was  debtor  to  Higgs  on  that  account ;  and  his  deeds,  whilst  in 
the  hands  of  Higgs,  were  subject  to  a  lien,  to  the  benefit  of  which 
the  defendant  Harriet  Richards  was,  as  I  apprehend,  entitled ;  but, 
when  the  deeds  passed  from  Higgs,  the  lien  was  gone ;  and  it  was 
in  consequence  of  the  purchase  from  the  defendant  Harriei 
Richards,  that  the  deeds  were  taken  out  of  Higgs'  hands,  and  the 
lien  destroyed. 

If,  then,  the  deeds  are  to  be,  as  I  have  already  determined  that 
they  must  be,  taken  together,  is  it  not  the  fair  result  of  the  whole 
transaction,  that  the  wife  must  be  considered  to  have  agreed  with 
the  husband,  that,  if  he  would  make  the  settlement,  she  would  not 
interpose  to  prevent  the  title  deeds  being  delivered  up  ?  It  may  be 
said,  that  there  is  no  evidence  of  any  such  agreement;  but,  when 
the  transactions  are  put  together,  the  parties  must,  I  think,  be 
considered  to  have  stipulated  according  to  the  rights  which  they 
had.  Looking  at  the  case  in  these  several  points  of  view,  my 
opinion  upon  the  whole  is,  that  this  settlement  must  be  taken  to 
have  been  for  good  consideration. 

It  was  argued  for  the  plaintiffs,  that,  although  there  might  Le 
consideration  for  the  settlement  of  the  Reading  and  Regent  Street 
property,  there  could  be  no  consideration  for  the  settlement  of  the 
mortgages  comprised  in  the  deed ;  but  the  settlement  was  one 
transaction :  and  if  I  am  right  in  concluding  that  there  was  con- 
sideration  for  it  all,  I  think  the  consideration  must  ride  over  the 
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whole,  and  cannot  be  split,  so  as  to  exclude  the  mortgages  from      harman 
its  operation.  Richards. 

It  remains,  then,  to  be  considered  whether  the  settlement,  which  [  $9  ] 
was  thus  made  for  valuable  consideration,  was  also  made  bond  fide  ; 
for  a  deed,  though  made  for  valuable  consideration,  may  be 
affected  by  mala  fides.  But  those  who  undertake  to  impeach  for 
mala  fides  a  deed  which  has  been  executed  for  valuable  consideration, 
have,  I  think,  a  task  of  great  di£Giculty  to  discharge. 

(His  Honour  then  examined  the  evidence  on  which  the  argument 
on  behalf  of  the  plaintiffs  on  this  point  was  founded,  and  concluded 
that  there  was  not  sufficient  to  impeach  the  settlement  on  that 
jrround.) 

Upon  the  whole,  therefore,  my  opinion  is,  that  this  settlement  is 
good;  and  that  the  bill,  so  far  as  it  seeks  to  impeach  it,  must  be 
dismissed ;  but  it  must  be  dismissed  without  costs. 

There  are  other  grounds  on  which,  perhaps,  this  settlement 
might  be  supported ;  but  I  have  not  thought  it  necessary  to  enter 
uito  them. 

The  only  remaining  question  in  the  cause  is  as  to  the  right  of 
the  plaintiffs  to  the  general  decree  for  an  account.  It  appears,  that, 
when  the  Notting  Hill  ground  rents  were  sold,  the  purchasers 
refused  to  complete  without  the  concurrence  of  the  defendant 
Harriet  Richards,  being  advised  that  her  dower  had  not  been 
barred  ;  that  the  plaintiffs'  solicitors  then  applied  to  Richards,  the 
father,  to  procure  his  concurrence ;  and  that,  in  consequence  of  this 
application,  they  received  from  the  defendant  Rogers,  who  was  then 
acting  for  Richards,  the  father,  and  the  defendant  Harriet  Richards, 
the  following  letter: 

"Reading,  April  1st,  1846. 
'*  I  have  seen  Mr.  and  Mrs.  Richards  on  the  subject  of  *your  [  *90  ] 
letter,  and  they  both  feel  most  desirous  not  in  any  way  to  impede 
Mr.  Barman's  realising  the  produce  of  the  ground  rents,  and  Mrs. 
Richards  will  therefore  concur  in  the  conveyances,  so  as  to  release 
her  dower.  She  however  feels,  in  which  Mr.  Richards  and  myself 
coocor,  that,  concurrently  with  her  doing  this,  Mr.  Harman  ought 
to  acquiesce  in  the  request  I  made  some  time  since,  and  release 
Mr.  Richards  from  the  covenant  contained  in  the  mortgage  deed. 
Mr.  Harman  surely  will  feel,  that  when  he  has  received  from  Mr. 
Richards  his  last  property,  making  on  his  part  a  sacrifice  of  5,000/., 
in  H  matter  wherein  he  had  no  interest,  that  it  is  not  much  to  ask, 
that  what  to  Mr.   Harman   is  worthless,  but   to   Mr.   and   Mrs. 
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Haruah      Richards  a  rod  of  perpetual  terror,  may  no  longer  be  hung  over  their 
BicHABDs.     heads.   I  hope  Mr.  Harman  will  consider  this  subject,  and  that  I  shall 
hear  from  you  in  a  day  or  two  that  my  request  will  be  acceded  to.** 

This  letter  was  answered  by  the  plaintiffs'  solicitors  on  the  3rd 
of  April,  as  follows : 

"We  have  seen  Messrs.  Harman  on  the  subject  of  yours  of  the 
1st,  with  reference  to  releasing  Mr.  Richards  senior  from  his  covenant 
for  payment  of  the  10,000Z.,  and,  under  all  the  circumstances,  we 
are  authorised  to  assure  you,  that  although  they  decline  rel^^ng 
him  from  the  covenant,  no  proceedings  shall  be  taken  against  him 
during  his  life  under  such  covenant,  nor  against  his  estate  during  the 
life  of  Mrs.  Richards,  his  present  wife,  should  she  survive  him.  This 
assurance  will,  we  trust,  be  satisfactory  to  them  both ;  and  it  is 
given  in  full  confidence,  that  nothing  will  be  done  by  Mr.  Richards 
to  deprive  Messrs.  Harman  of  any  remedy  against  his  property 
after  the  deceases  of  Mrs.  Richards  and  himself.  Messrs.  Harman 
wish  also  to  state,  that  they  depend  upon  you,  with  whom  the 
management  of  both  the  Mr.  Richards's  affairs  appears  to  rest,  that 
[  '91  ]  such  arrangements  *may  be  made  with  reference  to  Mr.  Richards' 
jun.  assets,  that  Messrs.  Harman  may  have  a  fair  proportion  of 
them  in  common  with  his  other  creditors,  for  such  amount,  if  any, 
as  their  mortgage  securities  shall  prove  insufficient  to  meet,  and 
they  would  like  some  little  information  on  this  subject.'* 

The  defendant  Harriet  Richards  soon  afterwards  concurred  in 
the  conveyances  of  the  ground  rents  to  the  purchasers ;  and  the 
question  on  this  part  of  the  case  is,  whether,  under  these  circum- 
stances, the  plaintiffs  are  debarred  of  their  right  to  sue  daring  the 
life  of  the  defendant  Harriet  Richards.  I  am  of  opinion  that  they 
are  not.  I  think  that  the  true  meaning  of  the  letter  of  the  Srd  of 
April  was  merely  this,  that  any  beneficial  interest  which  the  defen- 
dant  Harriet  Richards  might  take  in  the  property  of  her  hasband, 
should  not  be  disturbed  during  her  life.  She  was  not  then  the 
representative  of  her  husband,  or  entitled  to  any  of  his  property, 
and  she  never  might  become  so ;  and  it  could  never  be  intended 
that  the  plaintiffs  should  be  precluded  from  suing  a  stranger,  when 
she  might  not  be  interested  in  the  result  of  the  suit.  Bat  valuaMe 
consideration  was  given  for  the  agreement  contained  in  the  letter ; 
and  I  think,  therefore,  that  the  plaintiffs  cannot  recede  from  it. 

It  was  argued  on  their  part,  that  the  agreement  was  conditional, 
and  that  it  was  determined  by  the  conduct  of  Richards,  the  father ; 
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but  I  think  it  is  no  further  conditional  than  that  the  plaintiffs  relied 
upon  the  honesty  of  Bichards  the  father ;  and  that,  assuming  it  to 
be  conditional,  the  condition  did  not  reach  to  such  a  transaction  as 
the  settlement  in  question.  There  is  nothing,  I  think,  which  would 
warrant  me  in  disregarding  the  agreement.  It  is  not  even  prayed 
by  the  bill  that  it  may  be  set  aside.  My  opinion,  therefore,  is,  that 
there  must  be  a  decree  for  *the  accounts,  with  a  declaration  that 
the  interest  of  Mrs.  Bichards  is  not  to  be  disturbed  during  her  life. 


EDDLESTON   v.  COLLINS. 

(10  Hare,  99—105.) 
[Affirmed  on  appeal,  as  reported  in  8  D.  M.  &  G.  1 
Ch.  480 ;  17  Jur.  881 ;  1  W.  B.  169.] 
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BARHAM  V.  The  EAEL  of  CLARENDON. 

(10  Hare,  126—133 ;  S.  C.  22  L.  J.  Ch.  1057 ;  17  Jur.  336 ;  1  W.  R.  96.) 

An  estate  was  devised  to  the  eldest  son  of  the  testator,  in  fee,  charged 
with  four  portions  of  5,000/.  each  for  younger  children.  The  eldest  son,  on 
his  marriage,  settled  the  estate  to  the  use  of  his  intended  wife  after  his 
decease,  for  her  life,  if  she  should  suryive  him,  with  remainder  to  himself 
in  fee,  and  covenanted  within  six  months  to  pay  off  the  four  sums  of  5,000/. 
and  release  the  estate  therefrom.  He  paid  o£f  one  sum  of  5,000/.,  and  died 
intestate :  Held,  that  the  hushand  was  not  a  purchaser  under  the  settlement, 
and  that  the  covenant  in  the  settlement  oould  not  be  taken  to  have  been  for 
indemnity  only ;  but  that,  so  far  as  the  wife  and  younger  children  were  con- 
cerned, the  husband  had  adopted  the  portions  as  his  own  debt,  and  that  he 
had  also  made  them  his  debt  as  between  his  real  and  personal  representatives. 

When  a  man  covenants  upon  his  marriage  to  lay  out  money  in  the  pur- 
chase of  land,  and  to  settle  the  land  when  purchased  in  favour  of  his  wife 
and  children,  with  remainder  to  himself  in  fee,  the  money  is  converted 
into  land,  not  only  in  favour  of  the  wife  and  children,  but  in  favour  of  the 
heir  also ;  and  the  heir  may  enforce  the  covenant  where  any  of  the  uses  of 
the  settlement  subsbt  at  the  death  of  the  covenantor. 

A  SPECIAL  case.  J.  F.  Barham,  who  died  in  1882,  devised  his 
Stockbridge  estates  to  trustees,  to  raise  5,000^.  each  for  his  sons 
William  and  Charles,  and  his  daughters  Marj  and  Caroline ;  and, 
subject  thereto,  he  devised  and  bequeathed  his  real  and  personal 
estates  to  his  son  John  Barham,  his  heirs,  executors,  &c.,  absolutely. 
By  a  settlement  of  January,  1884,  made  on  the  marriage  of  John 
Barham  with  Lady  Katharine  Grimston,  John  Barham  covenanted, 
within  six  months  after  the  solemnisation  of  the  *marriage,  to  pay 
ofif  the  said  four  sums  of  5,0002.  and  interest,  and  release  the  estates 
therefrom,  and  procure  the  Stockbridge  estates  and  other  estates  to 
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be  conveyed  freed  and  discharged  from  the  said  snms,  to  trastees. 
upon  the  trusts  therein  mentioned,  until  the  marriage  and  daring 
the  life  of  John  Barham  ;  and,  after  his  decease,  to  the  use  of  Lad} 
Katharine  Grimston,  in  case  she  should  survive  John  Barham,  for 
her  life,  with  remainder  (after  some  uses  which  did  not  arisej  v.* 
John  Barham  in  fee.  John  Barham  paid  off  the  5,000/.  to  Cliarl*, 
but  not  the  three  other  sums.  John  Barham  died  in  1888,  inl^itaw 
and  without  issue,  leaving  William  his  brother  his  heir-at-Uw. 
Lady  Katharine  his  widow,  and  his  said  two  brothers  and  t^: 
sisters,  were  his  next  of  kin  and  persons  entitled  to  his  distrii'Utivc 
personal  estate.  Lady  Katharine  became  his  administratm. 
William  died  in  1840,  having  devised  and  bequeathed  his  real  and 
personal  estate  to  Charles  his  brother,  who  thereby  became  entitle'! 
to  the  Stockbridge  estates,  subject  to  the  life  interest  of  Lad} 
Katharine  the  widow,  and  to  the  remaining  three  sums  of  5,000/. 

The  Lady  Katharine  intermarried  with  the  Earl  of  ClarendiD. 
and  the  Earl  and  the  Countess  his  wife  were  in  receipt  of  tlie  reLi.* 
and  profits  of  the  Stockbridge  estates. 

The  Countess  of  Clarendon  paid  the  two  sums  of  5,000/.  to  Marj 
and  Caroline,  the  daughters  of  the  testator  J.  F.  Barham,  undt-r  ai 
agreement  for  the  assignment  of  those  sums,  for  the  purpose  of 
awaiting  the  determination  of  the  Court  on  the  question,  whether  iht 
charges  should  be  kept  on  foot  for  the  benefit  of  the  parties  entitlri 
to  the  personal  estate  of  John  Barham. 

Charles  Barham  was  the  plaintiff  in  the  special  case ;  and  thr 
Earl  and  Countess  of  Clarendon,  and  Mary  and  Caroline  the  :»•• 
daughters  of  the  testator  J.  F,  Barham,  *and  the  parties  intere?tci 
under  the  settlements  made  upon  their  respective  marriages,  ^^^ 
defendants.  The  case  alleged  that  the  plaintiff  and  the  defendaDt-* 
were  the  only  persons  interested  in  the  personal  estate  of  Jc^^ 
Barham  the  intestate ;  and  the  defendants  insisted  that  the  person&l 
estate  of  John  Barham  was  not,  as  between  the  persons  eotitl^ 
thereto  and  the  plaintiff  Charles  Barham,  as  the  owner  of  tbe 
reversion  of  the  said  Stockbridge  estates,  expectant  on  the  deter- 
mination of  the  life  interest  therein  of  the  Countess  of  Clarendoc 
liable  to  pay  the  said  three  legacies  of  5,0002.  each,  remaiiuir' 
charged  on  the  Stockbridge  estates  at  the  death  of  John  Barbn^' 
or  to  exonerate  the  said  estates  therefrom ;  and  that  the  CounttN- 
of  Clarendon,  as  the  administratrix  of  John  Barham,  was  entiilc^ 
on  payment  by  her  of  the  legacies,  as  against  the  plaintiff- 
such  owner  as  aforesaid,  to  have  the  same  legacies  kept  on  fo^^'^  ^* 
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subsisting  charges  on  the  Stockbridge  estates,  for  the  purpose  of 
making  good  to  John  Barham's  personal  estate  the  said  three  sums 
BO  paid  thereout  by  her  as  such  administratrix ;  and  that,  on  the 
other  hand,  the  plaintiff,  as  the  owner  of  the  reversion,  contended, 
that  the  personal  estate  of  John  Barham  was  primarily  liable  to 
exonerate  the  Stockbridge  estates  from  the  charges  thereon ;  and 
that,  under  the  circumstances,  the  Countess  of  Clarendon  was  not 
entitled  to  have  the  said  legacies  kept  on  foot. 

The  following  questions  were  stated :  First,  whether  the  personal 
estate  of  John  Barham  was  or  not,  at  the  date  of  the  agreement 
under  which  the  payments  had  been  made  by  the  Countess  of 
Clarendon,  liable,  as  between  the  parties  interested  in  the  personal 
estate  and  Charles  Barham,  as  the  owner  of  the  said  reversion  of 
the  Stockbridge  estates,  to  exonerate  the  Stockbridge  estates  from 
the  three  legacies  remaining  charged  thereon  at  the  death  of  John 
Barham,  or  any  of  them.  Secondly,  whether  the  Countess  *of 
Clarendon,  as  administratrix,  was  or  not,  on  payment  by  her  of  the 
three  legacies,  entitled,  as  against  Charles  Barham  as  the  owner  of 
the  said  reversion,  to  have  the  same  legacies,  or  any  of  them,  kept 
on  foot  as  subsisting  charges ;  and  whether  the  same,  or  any  of 
them,  were  subsisting  charges  on  the  Stockbridge  estate  for  the 
purpose  of  recouping  and  making  good  to  the  personal  estate  of  the 
said  John  Barham  the  said  sums  so  paid  thereout,  or  part  thereof. 

Mr.  Rolt  and  Mr.  Charles  Holly  for  the  plain  tiflF,  relied 
principally  upon  the  covenant  to  discharge  the  Stockbridge  estate, 
by  which  they  contended  that  John  Barham  had  made  the  portions 
his  own  debt.  [They  cited  several  cases  which  are  shortly  referred 
to  in  the  following  judgment,  but  which,  in  the  opinion  of  the  Vicb- 
Chancellor,  did  not  govern  the  present  case.] 

Sir  W.  P.  Wood,  Mr.  Rohson,  Mr.  Leach,  and  Mr.  Jeasel,  for 
the  several  defendants,  contended,  that  *  *  if  the  wife  had 
died  without  issue  in  the  lifetime  of  the  husband,  and  afterwards 
the  husband  died,  it  could  not  reasonably  be  argued  that  the  heir 
of  the  husband  could  have  enforced  the  covenant  against  his 
personal  representative. .  The  settlor  could  not  be  regarded  as  a 
purchaser  under  the  settlement.  On  his  part  the  covenant  was 
voluntary ;  and  it  was  therefore  one  which  this  Court  would  not 
enforce  in  favour  of  parties  not  within  the  consideration  of  the 
settlement.  [They  cited  several  cases  to  show  that  a  covenant  by 
way  of  indemnity  in  favour  of  a  third  person  was  not  intended  to 
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Barb  AM      alter  the  rights  of  persons  apon  whom  the  covenantor's  real  m 

eabl  op     personal  estate  devolved  at  his  death.] 
Clarendon. 

The  Yice-Chancellob  : 

In  determining  the  questions  on  this  case,  I  think  that  the  pay. 
ment  of  the  portions  by  Lady  Clarendon  must  be  laid  out  of  the 
case ;  for  the  true  meaning  of  the  agreement  entered  into  by  tlhf 
parties,  as  I  understand  it,  is,  that  the  rights  of  the  parties  shaL 
not  be  prejudiced  by  the  payment.  The  portions  were  to  be  paid. 
but  the  question,  whether  Lady  Clarendon  was  entitled  to  bavie 
them  kept  alive  against  the  estate,  was  to  be  submitted  to  the 
Court ;  and  in  the  meantime  they  were  to  be  assigned  to  trustees  U* 
abide  the  result. 

The  true  point,  therefore,  which  arises  on  both  the  questions  i* 
the  same,  and  is  shortly  this, — whether  the  plaintiflF,  as  the  devisee 
[  *13^  ]  of  the  heir  of  John  Barham,  is  or  is  not  ^entitled  to  have  the  estait* 
exonerated  from  the  portions  at  the  expense  of  John  Barham- 
personal  estate.  It  is  contended  on  his  part,  that  he  is  so  entitled. 
even  if  the  covenant  contained  in  the  settlement  is  to  be  taken  a« 
to  him  to  be  voluntary ;  but  it  is  said,  that  he  ought  to  be  con- 
sidered as  a  purchaser  under  the  settlement.  On  the  other  band, 
it  is  contended  on  the  part  of  Lady  Clarendon  and  tbe  next  of  kin 
of  John  Barham,  that  the  plaintiff  cannot  be  considered  as  a  par- 
chaser  under  this  settlement;  and  that,  taking  him  to  bea volantetr 
merely,  he  has  no  equity  to  be  exonerated  from  the  portions;  and 
they  insist  that  the  covenant  was  for  a  special  purpose,— tht 
exoneration  of  the  estate  from  the  portions  in  favour  of  the  vift 
and  younger  children  only. 

I  think  that  the  plaintiff's  claim  to  be  considered  as  a  pureba&er 
under  the  settlement  cannot  be  maintained.  I  do  not  think  it 
could  have  been  maintained  if  the  ultimate  limitation  had  been  i - 
the  heirs  of  the  husband ;  for  the  wife  could  hardly  be  considered 
to  stipulate  for  the  husband's  heirs :  but  here  the  ultimate  limita- 
tion is  to  the  husband  himself  in  fee ;  and  surely  the  wife  canD<^: 
be  considered  to  stipulate  for  him.  I  am  of  opinion,  therefore,  tbai 
the  case  must  be  determined  without  reference  to  any  claim  of  tnc 
plaintiff  as  purchaser. 

Several  authorities  were  referred  to  in  the  argument ;  but  1  thei 
thought,  and  I  still  think,  that  those  authorities  do  not  govern  tht 
present  case.  They  were  principally  cases,  either  of  covenants  f^f 
payment  of  mortgage-money,  entered  into  by  heirs  or  devisees  o^ 
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the  transfer  of  the  mortgages,  or  by  purchasers  of  estates  subject  to      Babham 
mortgages  upon  the  completion  of  their  purchases ;  and  those  cases      ear^l  of 
have  settled  that  such  covenants,  standing  by  themselves,  do  not   ^I'^»«n»on. 
constitute  the  mortgage  debt  the  proper  debt  of  the  heir  or  pur- 
chaser, as  between  his  representatives.     *To  give  them  that  effect,       [  *132  ] 
would  be  to  cast  burthens  upon  the  estates  of  parties  who  were 
under  no  original  liability;  and  there  being,  in  all  such  cases,  other 
reasonable  grounds  for  the  covenants  being  entered  into,  the  Court 
will  not,  from  the  mere  fact  of  the  covenants  having  been  entered 
into,  impute  to  the  parties  the  intention  to  take  such  burthens  upon 
themselves;  but  the  intention  may,  nevertheless,  be  proved  by  other 
circumstances  connected  with  the  transaction.    The   other  cases 
cited,  which  were  cases  of  indemnity,  rest  upon  the  same  footing. 

It  was  attempted,  indeed,  on  the  part  of  the  defendants,  to  bring 
this  case  within  these  latter  authorities,  by  insisting  that  the  cove- 
nant in  this  settlement  was  for  indemnity  only ;  but  the  covenant 
here  is  not  merely  to  pay  the  portions  within  a  limited  time,  but  to 
convey  the  estate  discharged  of  the  portions ;  and  it  cannot  there- 
fore, as  I  think,  be  considered  as  a  covenant  of  indemnity  merely. 
There  is  this  distinction  between  the  cases  cited  in  the  argument 
and  the  present  case :  In  the  cases  cited,  the  single  question  was, 
whether  the  heir  or  devisee  had  adopted  the  debt  and  made  it  his 
own  ;  but,  in  the  present  case,  it  is  not  disputed,  that,  so  far  as  the 
wife  and  younger  children  are  concerned,  John  Barham  adopted 
the  portions  as  his  debt;  and  the  single  question  is,  whether  he  has 
made  them  his  debt,  as  between  his  real  and  personal  representatives. 
I  am  of  opinion  that  he  has. 

Where  a  man  covenants  upon  his  marriage  to  lay  out  money  in 
the  purchase  of  land,  and  to  settle  the  land  when  purchased  in 
favour  of  his  wife  and  children,  with  remainder  to  himself  in  fee, 
the  money  is  converted  into  land,  not  only  in  favour  of  the  wife  and 
children,  but  in  favour  of  the  heir  also ;  and  the  heir  may  enforce 
the  covenant  where  any  of  the  uses  of  the  settlement  subsist  at  the 
death  of  the  covenantor.  This  was  expressly  decided  in  ^Lechmere  [  *13-*  ] 
V.  The  Earl  of  Carlisle  (1) .  The  question  there  was, — was  the  money 
impressed  with  real  uses  in  favour  of  the  heir  as  against  the 
personal  representative — could  the  heir  call  for  investment  of  the 
money  in  land?  In  the  present  case  the  question  is, — is  the  money 
to  be  paid  by  the  personal  representative  in  relief  of  the  heir — can 
the  heir  call  for  payment  ?    I  do  not  see  how  a  different  principle 

(1)  3  P.  Wms.  211, 
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can  be  applied  to  the  two  cases,  or  how  different  decisioDS  upon 
them  could  stand  together.  Again,  the  plaintiff's  case  is  mach 
assisted  by  what  is  said  in  Goring  v.  Ntuh  (1)  and  Davenport  v. 
Bishopp  (2)  against  the  splitting  of  the  limitations ;  and,  upon  these 
grounds,  my  opinion  is,  that  the  declarations  in  this  case  most  be 
in  favour  of  the  plaintiff. 

It  was  argued  for  the  defendants,  that,  if  Lady  Clarendon  had 
died  without  issue  in  the  lifetime  of  John  Barham,  the  eoveD&nt 
could  not  have  been  enforced  by  the  heir.  But  the  answer  to  this 
argument  is,  that  the  case  would  then  have  been  wholly  different 
All  the  uses  of  the  settlement  would  have  been  exhausted,  and 
the  money  would  have  been  at  home  in  the  hands  of  the 
covenantor. 
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In  ee  POWELL'S  TRUST. 

(10  Hare,  134-136.) 

Interest  not  allowed  on  the  arrears  of  an  annuity,  and  the  discretion  "f 
this  Court  on  the  question  is  not  affected  by  the  Ciyil  Procedure  Act>  1^>S 
(3  &  4  Will.  IV.  c.  42).  8.  28. 

Thb  question  was,  whether  interest  ought  to  be  allowed  upon  tht> 
arrears  of  an  annuity  of  SIL  2«.  6d.,  granted  by  William  Thorogo-:^ 
to  Thomas  Gould.  The  annuity  was  granted  by  a  deed  dated  tht 
26th  of  April,  1834,  and  secured  by  an  assignment  of  a  reversionarr 
interest  in  part  of  the  funds  in  question  in  this  matter,  expecun: 
on  the  decease  of  Ann  Powell,  and  to  which  Thorogood  was  am- 
tingently  entitled  in  the  event  of  his  surviving  her.  Ann  Powel- 
died  on  the  24th  of  November,  1851,  and  the  annuity  was  then 
considerably  in  arrear.  By  the  deed  of  the  26th  of  April,  18^' 
Thorogood  granted  the  annuity  in  the  usual  form,  payable  quarttrlt 
during  the  lives  of  Thorogood  and  four  other  persons,  and  the  lifr 
of  the  survivor  of  them ;  and  the  reversionary  interest  was  assignt^l 
to  Gould,  upon  trust  for  sale  in  case  the  annuity  should  be  unjui  i 
for  a  certain  number  of  days  beyond  any  or  either  of  the  days  «►{ 
payment,  and  to  stand  possessed  of  the  money  to  arise  by  the  salt 
upon  trust  to  pay  or  retain  the  costs  of  the  sale,  and  the  costs  and 
charges  incurred  by  Gould  by  reason  of  the  non-payment  of  tte 
annuity,  and  the  arrears  and  future  payments  of  such  annuity,  or. 
at  the  option  of  Gould,  to  lay  out  the  monies  in  the  purchase  of 
another  annuity  of  a  similar  amount.     The  deed  contained  & 

(1)  3  Atk.  186.  (2)  60  R.  B.  234  (2  Y.  A  C.C.C 
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rovenant  for  the  payment  of  the  annuity,  and  for  the  appearance,  in  re 
luring  the  life  of  Ann  Powell,  of  the  persons  for  whose  lives  the  ^Truar.* 
innaity  was  granted,  for  the  purpose  of  life  assurance.  And  it  was 
•rovided,  that,  if  any  extra  premium  should  be  required,  the  amount 
>f  the  same,  with  interest,  should  be  raisable  under  the  trusts  ;  and 
ihere  was  a  proviso  for  redemption  of  the  annuity.  The  annuity 
«riks  also  further  secured  by  a  warrant  of  attorney  to  confess 
[udgment  for  599L  and  costs. 

Mr,  Freeling,  Mr,  J.  H.  Palmer,  Mr.  Southgate,  and  Mr.  ShadweU        [  136  ] 
^{>(>eared  for  the  different  parties. 

The  cases  of  Taylor  v.  Taylor  (l).  Booth  v.  Leycester  (2),  Hyde  v. 
I'ririr  (3),  and  Crosse  v.  Bedingfield  (4),  were  cited ;  and  the  stat. 
iJ  Jc  4  Will.  ^^^  c.  42,  s.  28,  enabling  juries  to  give  interest  upon 
it-:'i!»,  was  also  referred  to. 

The  Vice-Chancellor  : 

I  am  of  opinion  that  interest  cannot  be  allowed  upon  the  arrears 
L'f  this  annuity.  I  think  the  case  is  governed  by  the  decisions  in 
L  "th  V.  i>.yre»f<fr  (2),  which  were  approved  by  the  present  Lord 
<  tUNCELLOR  in  Majiyn  v.  Blake  (6). 

It  was  attempted  to  support  the  claim  for  interest  upon  the 
privisions  of  the  statute  8  &  4  Will.  IV.  c.  42,  s.  28;  but  the 
•u:ute  does  not  appear  to  me  to  affect  the  question ;  for  this  Court, 
Vfore  the  passing  of  the  statute,  exercised  some  discretion  as  to 
J.\ovi  ing  or  not  allowing  interest  on  arrears  of  annuities ;  and  I  see 
:.*•  rirason  why  the  statute,  which  merely  gives  powers  to  juries  to 
'^il«>w  interest  if  they  shall  think  fit,  vesting  some  discretion  in 
:L-m,  ^thould  be  taken  to  have  altered  the  rules  by  which  the  dis- 
•  Ttriion  of  this  Court  was  guided ;  and  besides,  the  case  of  Booth  v. 
l^yasier  was  decided  after  the  passing  of  the  statute. 

The  cases  of  Hyde  v.  Price  (3)  and  Crosse  v.  Bedingfield  (4)  were 
also  cited  in  support  of  the  claim ;  but  there  were  specialties  in  each 
*l  Uiode  cases.  In  Hyde  v.  Price  the  claim  was  for  interest,  not  on 
Mie  arrears  of  the  annuity  as  they  accrued,  but  on  the  aggregate 
Amount  of  the  ^arrears  at  the  death  of  the  surviving  grantor  of  the  [  *136  ] 
bnuuity»  as  due  upon  the  judgment ;  and  for  many  years  after  the 
titfatli  of  the  surviving  grantor  there  had  been  no  person  who  could 

I)  H5  E.  B.  248  (8  Hare,  120).  stances. 

..:)  44  B.R.  75(1  Keen,  247;  3  My.  W  12    Sim.   35.      Special  circum- 

k  Cr.  4«*).  stances. 

.:i.  S  Sim.   578.      Special    circuin*  (6)  61  E.  R.  27  (3  Dr.  &  War.  125). 
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have  been  sued  upon  the  judgment.  There  had  also  been  a  decree  to 
take  the  account  with  interest ;  and  the  case  too  was  decided  before 
the  decision  upon  the  appeal  of  Booth  v.  LeycaUr,  In  Croue  t. 
Bedingfield  it  might  well  be  considered  that  the  debtor,  by  setting 
up  the  destruction  of  the  bond,  had  unjustly  impeded  the  recovery 
of  the  annuity.  Thectd  cases  must,  I  think,  be  referred  to  the 
special  circumstances  which  attended  them ;  for,  in  the  later  case 
of  Jenkins  v.  Briant(^)^  the  late  YiCE-CHANCBUiOB  of  Enguxi^ 
adopted  the  decision  in  Booth  v.  Leyceater. 

The  covenant  with  reference  to  insurance  was  also  referred  to  in 
support  of  the  claim ;  but  that  covenant  appears  to  me  to  tell  more 
against  than  in  favour  of  the  claim ;  the  reservation  of  interes; 
upon  any  monies  which  might  be  paid  by  way  of  premium  upon 
the  policy,  showing  that,  where  the  parties  contemplated  the  pay- 
ment of  interest,  they  made  it  the  subject  of  express  stipulation. 
My  decision,  therefore,  is,  that  interest  is  not  payable  upon  the 
arrears  of  this  annuity. 


1852. 

Feb.  10,  11. 

June  2b, 

July  6. 

TaiiNBB, 
V.-O. 

[140] 


TIDD  V.  LISTER. 

(10  Hare,  140—158.) 

[Varied  on  appeal,  as  reported  in  8  D.  M.  &  6.  857 ; 
Ch.  249 ;  18  Jur.  548 ;  2  W.  R.  184.] 


L.J. 
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July  S. 
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KENNEELEY  v.  KENNERLEY. 

(10  Hare,  160—162 ;  S.  C.  16  Jur.  649;  20  L.  T.  O.  S.  29.) 

A  bequest  was  made  of  the  testator's  property  to  his  wife  to  bnn|rupaod 
educate  his  children,  and  when  they  should  come  of  age,  to  settle  on  then 
what  she  should  deem  pinident,  reserving  to  herself  a  sufficient  mainten- 
ance ;  and,  at  her  death,  the  property  remaining  to  be  eqaally  dlnl^ 
amongst  his  children ;  with  a  gift  to  trustees  for  the  children,  in  case  of  tb 
marriage  of  his  widow :  Held,  that  the  widow  took  a  life-interest  in  ti>^ 
property,  with  a  power  to  settle  or  appoint  the  same  on  or  to  the  childrea 
of  the  testator,  but  not  on  or  to  his  grandchildren ;  and  that  the  cbil^l:''^ 
took  vested  interests  in  the  property,  at  the  testator's  death,  liable  to  ^ 
divested  by  such  appointment 

Thb  questions  in  the  cause  arose  on  the  will  of  Samuel  Eennerley. 
dated  in  1814,  which  was  in  the  following  words  :  **  I  hereby  gi^'^ 
and  leave  to  my  dearly  beloved  wife  Alicia  Kennerley  the  vhole  I'i 
my  estate,  personal  and  real,  to  bring  up  and  educate  my  cbildre/}. 
^nd  when  they  come  of  age  to  settle  on  them  what  shall  be  deem^ 

p)  16  Sim.  27a. 
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by  her  prndenoe,  reserving  to  herself  a  sufficient  maintenance.  Kek'nbblkt 
Bat  if  my  said  wife  should  again  marry,  my  will  is,  that  Mr.  kbnneblvt. 
Thomas  Page  should,  in  that  case,  become  trustee  for  my  children, 
80  that  my  property  may  not  be  subject  to  the  control  of  such 
husband.  And  I  hereby  appoint  my  dear  beloved  wife  whole  and 
Pole  executrix,  so  long  as  she  remains  unmarried.  What  property 
remaining  at  my  wife's  death  to  be  equally  divided  amongst  my 
children." 

The  testator  left  a  son  and  four  daughters.  Sarah,  one  of  the 
daughters,  married  J.  Boyes,  and  died  in  the  lifetime  of  the  widow, 
leaving  two  children.  The  widow  made  advancements  of  portions 
of  the  fund  to  several  of  the  children,  and  executed  an  appointment 
of  the  residue  [by  an  Indenture  made  in  1887]  in  favour  of  the  other 
children,  including  Mrs.  Boyes,  who  was  then  living,  to  whom  she 
gave  a  life  interest,  with  remainder  to  her  children. 

The  widow  died  in  1849.  The  bill  was  filed  by  one  of  the 
surviving  daughters,  for  the  execution  of  the  trusts  of  the  will. 

Sir  W.  P.  Wood  and  Mr.  Bushell  for  the  plaintiff,  claimed  the 
share  of  the  property  attempted  to  be  appointed  to  the  *grand-       [  *161  ] 
children  of  the  testator  as  unappointed,  and  divisible  amongst  the 
children. 

Mr.  Hughe*  for  defendants  in  the  same  interest. 

Mr.  V.  Neale,  for  the  children  of  Mrs.  Boyes,  contended  that 
the  direction  given  by  the  testator  to  bis  widow  to  settle  on  the 
several  children  what  she  should,  in  her  discretion,  deem  to  be 
prudent,  was,  in  effect,  a  power  to  make  such  a  settlement  on  the 
children  of  the  testator  for  their  lives,  with  remainder  to  their 
children,  as  the  testator  might  himself  have  made  if  he  had  thought 
proper  to  do  so,  instead  of  delegating  his  power  to  his  wife. 

Mr.  Anderson  for  the  trustees. 

Thi  Yicb-Chancbllor  : 

1  think  the  shares  of  the  children  vested  at  the  death  of  the 
Wstator.  The  limitations,  taken  altogether,  are,  I  think,  equiva- 
lent to  a  gift  to  the  widow  for  life,  with  remainder  to  the  children, 
^th  a  power  to  the  widow  to  appoint  among  such  children  as  she 
may  select.    The  testator  directs  his  widow  to  settle  what  she  shall 
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Kbnkbrley    "  deem  prudence,"  reserving  maintenance  for  herself.     She  was  to 
Kbnnbblby.  have  maintenance  only  out  of  the  whole  property. 

As  to  the  question,  whether  there  could  be  an  appointment  in 
favour  of  grandchildren,  I  am  of  opinion  that  the  testator  through- 
out his  will  contemplated  children,  and  children  only.  The  will  is 
obscure  in  point  of  expression,  but  this  appears  to  me  to  be  clear: 
[♦162]  Suppose  the  widow  *had  died,  leaving  all  the  children  underage, 
to  whom  would  all  the  property  go  ?  It  was  to  go  to  the  trustee, 
and  upon  trust  for  children,  not  for  grandchildren.  It  is  also 
equally  clear,  that,  if  the  widow  married  again,  all  the  children 
being  under  age,  the  property  was  to  go  to  the  trustee,  and  he  was 
to  hold  it  for  the  children  only,  and  not  for  the  grandchildren.  The 
cases  cited  from  Jarman  contained  larger  expressions  than  are  found 
in  this  will.  The  question  turns  not  on  the  meaning  of  the  word 
"  settlement"  generally,  but  on  the  meaning  of  the  word  "  settled." 
In  this  will,  I  am  of  opinion  that  it  means  a  gift  to  the  children. 

Declare  that,  according  to  the  true  construction  of  the  will  of  the 
testator,  his  widow  was  entitled,  for  her  life,  to  his  personal  estate, 
with  power  to  settle  or  appoint  the  same  on  or  to  his  children  ;  and 
that,  in  default  of  appointment,  so  much  thereof  as  remained 
un appointed  became  divisible  on  the  death  of  the  said  Olivia 
Kennerley  amongst  all  the  testator's  children.  Declare  that  the 
trusts  in  the  indenture  of  1837,  (describing  the  property,)  operated 
as,  and  were,  a  good  and  valid  settlement  or  appointment  in  favour 
of  the  children  of  the  said  testator.  (Directions  to  carry  the  same 
into  effect.)  Declare  that  the  trusts  in  the  said  indenture  in  favour 
of  the  children  of  Sarah  Boyes  are  void  ;  and  that,  in  the  events 
that  have  happened,  such  (property  so  attempted  to  be  appointed) 
became  divisible,  on  the  death  of  the  widow,  into  five  equal 
shares,  &c. 

1851.  PAGE  V.  COX(l). 

^"gsJ.^*  (10  Hare,  163-171.) 

Ajfril  20.  A  tradesman  bequoathe<l  his  residuary  estate,  including  his  stock  in 

trade,  to  trustees,  with  a  direction  to  convert  into  money  all  such  parts  as 

Turner,  should  not  consist  of  leaseholds  or  money  in  the  funds ;  and  to  invest  the 

same  and  pay  the  annual  income  to  Sarah  his  wife;  and  after  her  decease, 

^        ^  to  Mary,  his  wife's  sister ;  and  after  the  decease  of  the  survivor  of  Sarah 

and  Mary,  he  gave  his  residuary  estate  to  another  person  absolutely.  After 

(\)  Inre  Flavell {IS8S)  25  Ch.  D.  89,  v.  Reid  [1902]  2  Ch.  735,  71  L.  J.  C5u 
63  L.  J.  Ch.  185,  49  L.  T.  690  ;  Byrne      830,  87  L.  T.  507. 


VOL,  xc]  1852.     CH.     10  HARE,  168—164.  816 

the  date  of  the  will  Mary  married,  and  her  husband  and  the  testator  entered  Page 

into  partnership,  under  articles,  which  contained  a  proviso,  that  if  the  t, 

testator  should  die  during  the  partnership,  leaving  a  widow  surviving,  such  ^^^* 

widow  might,  if  she  should  think  fit,  continue  to  carry  on  the  partnership 
hosiness  with  the  surviving  partner,  and  should  be  entitled  to  the  testator's 
share  in  the  profits  and  excess  of  capital ;  and  if  the  testator  should  leave 
no  widow,  or  his  widow  should  not  desire  to  enter  into  the  business,  or  if 
the  other  partner  should  die  during  the  partnership,  the  surviving  partner 
to  take  upon  himself  the  partnership  business  and  property,  accounting  and 
paying  for  the  same  as  therein  directed.  The  testator  died,  leaving  his 
widow,  who,  under  this  provision,  claimed  his  interest  in  the  partnership : 
Held,  that  the  provision  in  the  articles  took  the  testator's  share  of  the 
bosinefls  wholly  out  of  the  provisions  of  the  will,  and  that  the  widow  became 
entitled,  under  the  partnership  articles,  to  such  share. 

A  trust  may  well  be  created  in  the  absence  of  any  expression  importing 
confidence ;  and  the  obligation  on  the  surviving  partner  created  by  the 
partnership  articles,  with  reference  to  the  legal  interest  in  the  partnership, 
did  not  in  substance  differ  from  a  trust,  and  therefore  the  articles  of  part- 
nership created  a  trust  in  favour  of  the  wife,  to  arise  on  the  death  of  the 
testator  leaving  a  widow  surviving,  which  would  attach  on  the  property  as 
it  should  then  exist. 

Thomas  Paob,  the  testator,  carried  on  the  business  of  a  boot  and 
shoe  maker,  and,  at  the  date  of  his  will,  he  was  solely  interested  in 
that  business.  By  his  will,  dated  the  18th  of  August,  1882,  he 
gave  certain  specific  legacies,  and  devised  and  bequeathed  the 
residue  of  his  real,  leasehold,  and  personal  estate  unto  and  to  the 
use  of  the  defendant  Cook  and  another,  upon  trust  to  convert  into 
money  such  parts  of  his  residuary  personal  estate  as  should  not 
consist  of  leasehold  premises  or  money  in  the  funds,  and  to  invest 
the  produce  thereof,  and  the  ready  money  of  which  he  should  die 
possessed,  as  therein  mentioned,  and  during  the  life  of  his  wife 
Sarah  Page  to  pay  the  rents  and  profits  of  his  said  real  and 
leasehold  estate,  and  the  dividends  and  annual  produce  of  such 
investments,  and  of  all  such  stocks,  funds,  and  securities,  as  he 
might  be  possessed  of  at  the  time  of  his  decease,  unto  the  said 
Sarah  Page,  for  her  separate  use,  without  power  of  anticipation ; 
and,  after  her  decease,  duruig  the  life  of  Mary  Elizabeth  Green, 
his  wife's  sister,  to  pay  the  said  rents  and  profits,  dividends,  and 
annual  produce  unto  the  said  Mary  Elizabeth  Green,  for  her 
separate  use,  without  power  of  anticipation ;  and  after  the  decease 
of  the  survivor  of  Sarah  Page  and  Mary  Elizabeth  Green,  to 
convey,  assign,  and  make  over  the  said  real  and  leasehold  estates, 
stocks,  ^funds,  and  securities,  and  other  his  residuary  personal  [*164] 
estate,  to  William  Page,  his  heirs,  executors,  administrators,  and 
assigns. 

Some  time  after  the  date  of  the  will,  and  before  December,  1839, 
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Paov        Mary  Elizabeth  Green  married  James  Sbattoek ;  and  on  the  24ih 
Q^^         of  December,  1889,   the   testator  entered  into  partnership   with 
Shattock.    Articles  of  partnership,  dated  the  24th  of  December, 
1889,  were  entered  into  between  them,  whereby,  after  reciting  that 
Page  had  agreed  to  take  Shattock  into  partnership  with  him  in  his 
said  business,  it  was  agreed  that  the  partnership  should  commence 
on  the  25th  of  December,  1889,  and  continue  for  the  term  of  their 
joint  lives,  determinable  on  twelve  months'  notice  by  either  party : 
that  the  present  stock  in  trade  of  Page,  including  his  shop-fixtnres, 
tools,  and  implements  of  trade,  which  had  been  valued  at  the  sum 
of  1,0002.,  should  be  taken  as  capital  to  that  amount  brought  into 
the  partnership  by  Page ;  that  any  future  capital  required  shoald 
be  brought  in  by  the  partners  in  equal  moieties  ;  that  during  the 
continuance  of  the  partnership  the  stock  in  trade  should  not  be 
reduced  below  1,000Z. :  That  Shattock  should  devote  his  whole  time 
and  attention  to  the  business ;  but  Page  should  not  be  required  to 
devote  his  whole  time  or  attention  to  it.    The  articles  also  con> 
tained  a  proviso,  that,  in  case  Page  should  die  during  the  partner- 
ship leaving  a  widow  him  surviving,  such  widow  might,  if  she 
should  think  fit,  continue  to  carry  on  the  partnership  business  with 
Shattock,  upon  the  terms  and  conditions  contained  in  the  articles, 
in  the  same  manner  as  Page  could  have  done  whilst  living ;  and 
such  widow  should  be  entitled  to  Page's  share  and  interest  of  and 
in  the  profits  of  the  business,  and  also  to  the  share  and  interest, 
including  excess  of  capital  (if  any)  of  Page,  of  and  in  the  property, 
stock,  credit,  and  effects  of  the  partnership ;  or  if  Page  should  die 
[  *^6«  ]       leaving  no  widow,  or,  leaving  such,  *8he  should  die,  or  should  not 
desire  to  enter  into  the  partnership  business,  or  if  in  case  Shattock 
should  die  during  the  said  partnership,  then  the  surviving  partner 
should  take  upon  himself  the  whole  of  the  partnership  property, 
stock,  and  effects,  and  give  sufficient  security  to  the  personal  repre- 
sentatives of  the  deceased  partner  for  their  indemnification  against 
the  debts  due  from  him  as  surviving  partner,  and  for   the  due 
accounting  with  and  paying  to  such    representatives,  within   six 
months  after  the  death  of  such  deceased  partner,  of  his  share, 
including  excess  of  capital  (if  any)  of  and  in  the  property,  credits, 
and  effects  of  the  partnership,  the  same  to  be  ascertained  ;  and  the 
accounts  of  the  partnership  in  case  of  disagreement  to  be  adjusted 
by  arbitrators,  to  be  appointed  in  manner  thereinafter  mentioned ; 
and  upon  the  performance,  by  the  surviving  partner,  of  the  terms  and 
conditions  of  the  articles  on  his  part,  the  personal  representatives 
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of  the  deceased  partner  should  release,  assign,  or  otherwise  assure  paob 
to  the  surviving  partner  all  the  deceased  partner's  share  and  ck)x. 
interest  in  the  partnership  property,  stock,  and  effects ;  and  that 
the  expense  of  and  attending  all  bonds,  deeds,  and  other  instru- 
ments necessary  for  effecting  the  purposes  aforesaid,  should  be 
sustained  equally  by  the  surviving  partner  and  the  representatives 
of  the  deceased  partner. 

The  testator  died  on  the  4th  of  September,  1840,  leaving  Sarah 
Page,  the  wife  mentioned  in  his  will,  his  widow;  and  all  the 
executors  proved  his  will.  On  the  death  of  the  testator,  his  widow 
claimed  under  the  articles  of  partnership  to  become  a  partner  with 
Shattock,  and  to  be  entitled  to  the  testator's  share  in  the  profits  and 
capital  of  the  business  ;  and  Cook,  as  executor  of  the  testator,  then 
also  claimed  to  be  entitled  to  the  testator's  share  and  interest  in  the 
partnership  business.  The  widow,  however,  became  partner  with 
Shattock  in  the  business,  and  continued  in  partnership  with  him 
until  April,  ^1841 ;  at  which  time  she  sold  to  Shattock  what  had  [  *^^^  ] 
been  originally  the  testator's  share  of  the  capital  and  stock  for 
1,000/.,  and  of  the  goodwill  for  200/. ;  and  immediately  afterwards 
she  married  Philip  Cox. 

The  bill  was  filed  by  William  Page,  the  party  entitled  in 
remainder  under  the  testator's  will,  against  Cox  and  his  wife,  and 
Shattock  and  his  wife,  and  against  Cook,  the  surviving  trustee  of 
the  will,  for  the  administration  of  the  testator's  estate ;  and  the  sole 
question  discussed  at  the  hearing  was,  what  were  the  rights  and 
interests  of  the  parties  in  the  testator's  share  and  interest  in  the 
business  ;  the  plaintiff  contending  that  the  defendant  Sarah  Cox,  the 
testator's  widow,  did  not  become  entitled  to  it  under  the  articles  of 
partnership ;  and  that,  if  she  became  entitled  to  it  under  the  articles, 
she  was  bound  to  elect  between  her  interest  in  it  and  the  other 
provisions  made  for  her  by  the  will. 

Mr.  Bethell  and  Mr.  Lewin  for  the  plaintiffs ;  and  Mr.  Prior 
for  the  defendant  Shattock  and  his  wife  : 

No  trust  was  created  of  the  share  of  the  testator  on  behalf  of  his 
widow,  nor  could  it  be  regarded  as  in  the  nature  of  an  advancement 
for  her  benefit.  [They  cited  Pigott  v.  Bagley  (1),  Colyear  v. 
Countess  of  Mulgrave  (2),  Edwards  v.  Jones  (3),  Meek  v. 
KettUweU  (4).] 

(1)  29  B.  B.  SoO  (M'Cl.  &  Y.  569).  (4)  58  R,  E.  137  (1  Ph.  342 ;  affirm- 

(2)  44  E.  B.  191  (2  Keen,  81).  ing  1  Hare,  464). 
(Z)  43  B.  K.  178  (1  My.  &  Or.  226). 
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Fagb  It  could  not  be  contended,  that  the  partnership  articles  amounted 

Cox.         ^  ^  revocation  or  ademption  of  the  gift  by  the  will. 

[167] 

Mr.  Rolt  and  Mr.  Cole,  for  the  defendants  Cox  and  his  wife, 
contended,  that  the  articles  of  partnership  created  a  trust  on  behalf 
of  the  testator's  widow,  in  respect  of  his  share  of  the  partnership 
property.  [They  cited  ChriaVs  Hospital  v.  Budgin  (0,  Dummer  r. 
Pitcha-  (2).] 

The  case  of  Kekeivich  v.  Manning,  which  had  been  argued  on 
appeal  before  the  Lords  Justices,  and  then  stood  for  judgment,  was 
also  cited  ;  and  the  Yige-Changellob  reserved  his  decision  until  the 
judgment  of  the  Lords  Justices  was  pronounced  (s). 

[  168  ]       The  Vicb-Chancbllor  : 

As  to  the  first  point,  the  right  of  the  widow  under  the  articles,  I 
am  of  opinion  that  she  became  entitled  under  them  to  the  testator's 
share  in  the  business.  This  question  depends  wholly  on  the  effect 
of  the  articles.  Up  to  the  time  of  the  articles  being  executed,  the 
testator  had  the  sole  legal  interest  in  the  business,  and  in  the 
capital  and  stock  embarked  in  it.  Upon  the  articles  being  executed, 
that  legal  interest  vested  in  both  partners,  and  became  subject,  upon 
the  death  of  either  of  them,  to  vest  in  the  survivor.  The  clause 
upon  which  this  question  depends  takes  up  that  event,  and  provides 
for  its  happening  either  by  the  death  of  the  testator  or  by  the  death 
of  Shattock ;  and,  in  the  case  of  its  happening  by  the  death  of  the 
testator,  refers  to  several  contingencies  under  which  it  may  happen 
— the  testator's  leaving  or  not  leaving  a  widow, — the  widow  dying, — 
her  electing  to  continue  or  not  to  continue  the  business.  In  all  the 
events  contemplated  by  the  clause,  the  interest  of  the  deceased 
partner  is  dealt  with  by  it,  and  is  so  dealt  with  in  connection  with 
the  interest  of  the  surviving  partner ;  and  the  effect  of  the  clause 
cannot,  I  think,  be  stated  lower  than  that  it  was  an  agreement  by 
both  parties,  that,  upon  the  death  of  either  of  them,  his  share 
should  be  dealt  with  according  to  the  provisions  which  the  clause 
contains. 

We  have  to  consider,  then,  what  is  the  effect  of  such  an 
agreement.  Is  it  not  to  create  an  obligation  in  equity  upon  the 
surviving  partner,  in  whom  the  legal  interest  would  be,  and  was 
contemplated  as  beings  vested ;  and  in  what  respect  does  such  an 

(1)  2  Vem.  683.  (3)  Subsequently     reported    in     I 

(2)  39  E,  R.  203  (2  My.  &  K.  262),        D.  M.  &  G.  176.    See  91  E.  E. 
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obligation  differ  from  a  trust?    I  see  no  difference  between  them;        Paob 

and  I  am  of  opinion,  therefore,  that,  in  the  event  which  happened,         coic. 

these  articles  created  a  trust  in  favour  of  the  widow ;  and  I  have 

less  difficulty  in  so  holding,  as  I  consider  it  to  be  now  settled  *in       [  •169  J 

Kfk^wich  v.  Manning  (i),  that,  in  cases  of  this  nature,  the  Court  is 

to  regard  the  substance  and  effect  and  not  the  mere  form  of  the 

instrument ;  and  that  a  trust  may  well  be  created,  although  there 

may    be    an    absence    of    any    expression    in    terins    importing 

confidence. 

It  was  argued  that  this  was  a  mere  case  of  contract  between  two 
persons  for  the  benefit  of  a  third  party,  and  that  the  third  party 
could  not  enforce  such  a  contract ;  and  Colyear  v.  Countess  of 
Mulgrate  (2)  was  cited  upon  that  point.  But  it  seems  to  have  been 
considered  in  Kekewich  v.  Manning,  that  that  case  was  not  free  from 
doabt ;  and,  at  all  events,  I  think  it  is  distinguishable  from  the 
present  case.  In  that  case,  the  creation  of  the  fund  on  which  the 
trust  was  to  be  fixed,  in  part  depended  upon  the  enforcement  of 
the  covenant,  and  neither  of  the  parties  had  the  legal  interest  in 
tbe  other  part  of  the  fund  ;  and  it  was  considered,  whether  rightly 
or  not  is  not  material,  tbat  the  whole  was  executory  :  but  here  the 
legal  interest  in  the  property  dealt  with  was  vested  in  one  of  the 
parties  to  the  contract;  and  the  contract  was  entered  into  with 
reference  to  that  interest  devolving  upon  the  other  party ;  and  I 
can  see  nothing  to  make  the  contract  executory.  It  might,  indeed, 
have  been  put  an  end  to  by  a  dissolution  of  the  partnership  during 
the  joint  lives,  under  the  notice  provided  by  the  articles,  but  it 
subsisted  until  so  determined.  A  trust  certainly  cannot  be  the  less 
capable  of  being  enforced  because  it  is  founded  on  contract. 

It  was  further  argued,  that  there  could  be  no  intention  in  this 
case  to  create  a  trust,  because  the  trust,  if  created,  would  interfere 
with  the  interim  dispositions  of  the  property ;  but  the  answer  to 
this  argument  is,  that  the  trust  *was  to  arise  at  a  future  time,  and  [  *]70] 
to  attach  upon  the  property  as  it  should  then  exist ;  and  I  apprehend 
that  it  migh(  well  be  so  created. 

Some  argument  was  also  founded  on  the  reference  in  the  articles 
to  any  widow  of  the  testator,  and  not  to  his  then  wife  only ;  but 
this  argument  appears  to  me  to  be  rather  against  than  in  favour  of 
the  plaintiff,  for  no  widow  could  take  under  the  testator^s  will 
except  his  then  wife ;  and  if  she  had  died,  and  he  had  married 
again,  there  would  have  been  no  provision  for  the  second  wife, 
(I)  1  D.  M.  &  G.  176.  (2)  44  E.  R.  191  (2  Keen,  81). 
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except  by  the  articles ;  and  it  woald,  therefore,  be  a  reasonable,  if 
not  necessary,  intendment  that  his  design  Avas  to  provide  for  her  by 
the  articles.  I  think  further,  that  the  relation  of  the  parties  and 
the  ordinary  habit  of  providing  for  members  of  a  family  by  stipulft- 
tions  in  partnership  articles,  is  not  to  be  disregarded  in  determiniDg 
this  question ;  and  the  view  which  I  have  taken  of  it  is,  I  think, 
much  strengthened  by  considering  how  it  would  have  stood  if  the 
executors  of  the  testator  had,  upon  his  death,  filed  a  bill  to  wind  up 
the  concern,  or  to  compel  Shattock  to  give  security  for  the  testator's 
interest,  the  widow  having  elected  to  continue  the  business.  Surely 
it  would  have  been  a  sufficient  answer  on  his  part  to  have  said,  he 
had  stipulated  for  the  testator's  capital  continuing  in  the  concern 
if  the  widow  should  elect  to  continue  it,  and  she  had  made  the 
election. 

There  remains,  then,  the  question  as  to  the  obligation  of  the 
widow  to  elect,  and  I  think  she  is  not  bound  to  do  so ;  for  I  think 
that  the  testator,  by  the  provisions  of  the  articles  of  partnership, 
has  taken  his  share  of  the  business  wholly  out  of  the  provisions  of 
the  will.  It  is  true  that  he  had  bequeathed  his  stock  in  trade,  and 
that  the  stock  in  trade  at  his  death,  if  it  had  continued  to  be  his, 
would  have  passed  by  the  will ;  but  he  had  alienated  it :  and  I 
cannot  *read  his  will  as  intended  to  dispose  of  that  which  he  had 
parted  with. 

The  decree,  therefore,  must  be,  to  declare,  that,  upon  the  death 
of  the  testator,  the  widow  became  entitled,  under  the  articles  of 
partnership,  to  the  testator's  share  and  interest  in  the  profits  of  the 
business,  and  also  to  his  share  and  interest,  including  excess  of 
capital,  if  any,  of  and  in  the  property,  stocks,  credits,  and  eflfects  of 
the  partnership,  and  that  the  plaintiff  did  not  take  and  has  not  any 
right  or  interest  therein  under  the  will  of  the  said  testator :  and  to 
direct  the  usual  accounts. 


1852. 
Aug.  7. 
JV'of.  4. 

Turner, 
V.-C. 

[171] 


In  re  MORES'   TRUST. 

(10  Hare,  171—178.) 

By  a  will  property  wan  given  to  trustees,  to  apply  the  rents,  interest^  and 
proceeds  for  the  maintenance  of  the  testator's  son  Edward  for  his  life,  and 
not  to  be  paid  to  any  person  under  an  assignment  by  or  execution  against 
the  son ;  and  after  the  decease  of  the  son,  for  the  two  daughters  of  the 
testator  absolutely.  By  a  codicil,  it  was  declared,  that,  in  case  of  assigD- 
ment  by  Edward,  the  trustees  should  stand  possessed  of  the  property  upon 
trust  for  the  daughters  of  the  testator,  in  the  same  manner  and  form  ^ 
declared  by  his  will  in  the  event  of  the  death  of  Edward.     By  another 
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codicil,  the  testator  gave  600/.  stock  to  Edward,  in  addition  to  what  he  had  In  re 

left  him  by  his  will,  subject  to  the  same  controlling  powers  and  restrictions  Mores* 
as  were  appointed  by  the  wiU ;  and  he  gave  a  like  sum  to  his  son  William,  Tbdst. 
subject  to  the  like  control,  *'  and  to  the  survivor  of  them,  and  in  the  event 
of  both  their  deaths  "  for  the  benefit  of  the  said  daughters :  Held,  that  the 
true  construction  of  the  second  codicil  was,  that,  in  the  event  of  the  death 
of  either  of  the  legatees,  both  the  legacies  of  stock  should  go  to  the  sur- 
vivor, and  not  that  on  the  death  of  either  his  legacy  should  go  to  the  sur- 
vivor, which  would  cut  down  an  absolute  gift  into  a  life  interest.  That, 
although  in  one  codicil  the  words  "  in  the  event  of  the  death  of  Edward  " 
meant  upon  the  death  of  Edward,  it  did  not  follow  that  the  words  in  another 
codicil  "  in  the  event  of  both  their  deaths  "  meant  upon  both  their  deaths ; 
for  one  expression  was  applied  to  a  life  interest  and  the  other  to  a  capital 
sum :  That  the  period  of  survivorship  must  be  referred  to  the  period  of  dis- 
tribution, namely  the  death  of  the  testator  :  That,  therefore,  Edward, 
having  survived  the  testator,  took  the  legacy  of  stock  absolutely. 

The  rule,  that  added  legacies  are  subject  to  the  same  conditions  as  the 
legacies  to  which  they  are  added,  is  not  applicable  to  the  case,  inasmuch  as 
the  application  of  the  rule  would  alter  the  terms  of  the  additional  gift. 

The  testator,  by  his  will,  dated  the  19th  of  February,  1829,  after 
l^aeathing  some  leasehold  premises  to  trustees,  upon  trust  to  pay 
the  rents  to  his  daughter  Caroline  for  her  life  for  her  separate  use  ; 
and,  after  her  decease,  upon  trust  for  her  children  who  should  be 
living  at  the  time  of  her  death ;  and,  in  default  of  such  issue,  upon 
trust  *for  her  executors  or  administrators,  devised  and  bequeathed  [  *i72  ] 
to  the  same  trustees  a  freehold  messuage  at  Feckham,  and  a  policy 
of  insurance  on  his  life,  upon  trust  to  invest  the  money  to  be 
received  upon  the  policy,  and  to  pay  and  apply  the  rents  and  profits, 
interest,  dividends  and  proceeds  of  the  freehold  messuage,  and  of 
one  moiety  of  the  monies  to  be  produced  from  the  policy,  to  and  for 
the  maintenance  and  support  of  his  son  Edward  Bowe  Mores  during 
hLs  life,  to  be  paid  to  him  at  such  time  or  times,  and  in  such 
mimner,  as  the  trustees  should,  from  time  to  time  in  their  discretion 
think  fit,  declaring  it  to  be  his  express  will  and  meaning,  that  the 
rents  and  profits,  interest,  dividends,  and  proceeds,  so  directed  to 
lie  paid  for  the  support  and  maintenance  of  his  son  Edward  Bowe 
Mores,  should  not  be  paid  to  any  person  or  persons  under  any 
assignment  to  be  made  by  his  said  son,  or  to  any  assignee  or 
assignees  under  any  Insolvent  Act,  or  commission  of  bankruptcy, 
or  under  an}'  execution  or  extent  which  might  at  any  time  be  issued 
against  him,  but  that  the  same  should  be  solely  and  exclusively  for 
euch  his  support  and  maintenance ;  and  after  the  decease  of  his 
«on  Edward  Bowe  Mores,  he  directed  the  trustees  to  stand  seised 
and  possessed  of  the  freehold  messuage  and  of  the  moiety  of  the 
monies  to  be  produced  from  the  policy,  upon  trust  for  the  only  use 
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In  re        and  behoof  of  his  daughters  Elizabeth  and  Belina,  their  heirs, 
Moris* 
Trust.       executors,  administrators  and  assigns,  for  ever.    The  testator  thai 

devised  and  bequeathed  to  the  same  trustees  some  freeholds  or 

closes  of  land  and  some  turnpike  bonds,  and  the  other  moiety  of 

the  monies  to  arise  from  the  policy  upon  trusts  for  the  benefit  of 

his  son  William  George  Mores,  which  were  expressed  in  the  same 

words  as  the  trusts  before  mentioned  in  favour  of  his  son  Edirard 

Bowe  Mores;    and  after  the  decease  of  his  son  William  George 

Mores,  he  directed  these  parts  of  his  property  also  to  be  held  upon 

trust  for  the  only  use  and  behoof  of  Elizabeth  Mores  and  Seliiu 

[  *]73  ]  Mores,  *their  heirs,  executors,  administrators  and  assigns ;  and  be 
then  gave  the  residue  of  his  estate,  both  real  and  personal,  to 
Elizabeth  Mores  and  Selina  Mores,  absolutely;  and  appointed 
Elizabeth  Mores  and  Robert  Willy  his  executors. 

By  a  codicil  to  his  will,  dated  the  6th  of  May,  1833,  the  testator, 
after  reciting  that  he  had  by  his  will  devised  and  bequeathed  to  the 
trustees  the  freehold  messuage  at  Peckham  and  the  poUcy  of 
insurance,  upon  trust,  to  pay  and  apply  the  rents  of  the  messnage, 
and  the  interest  of  the  monies  to  arise  from  the  policy,  for  the 
maintenance  and  support  of  his  son  Edward  Bowe  Mores  for  his 
life,  to  be  paid  to  him  in  the  manner  in  his  will  particolarlj 
expressed,  declared  that  in  case  his  said  son  should  assign  such 
rents,  profits,  or  interest,  or  should  become  insolvent  under  any 
Insolvent  Act  or  commission  of  bankruptcy,  or  should  any  execution 
or  extent  be  issued  against  his  goods  or  efifects,  by  any  of  which 
means  the  said  rents,  profits,  or  interests  should  be  sought  to  be 
obtained  for  the  benefit  of  any  creditor,  that  then,  and  in  either  of 
the  said  cases,  the  trustees  should  stand  seised  and  possessed  of  tbe 
said  messuage  and  the  money  to  be  received  from  the  poliey  of 
insurance,  upon  trust  for  the  only  use  and  behoof  of  Elisabeth 
Mores  and  Selina  Mores,  their  heirs,  executors,  administrators,  and 
assigns,  in  the  same  manner  and  form  as  declared  by  his  will,  in 
the  event  of  the  death  of  the  said  Edward  Bowe  Mores. 

The  testator  made  another  codicil  to  his  will,  dated  the  9th  of 
October,  1840,  by  which  he  bequeathed  to  his  son  Edward  Bowe 
Mores,  in  addition  to  what  he  had  already  left  him  by  his  nil 
600!.  8!.  per  cent.  Consols,  subject  also  to  the  same  controlling 
powers,  orders,  restrictions,  and  directions  of  his  trustees,  as  were 
appointed  by  his  said  will ;  and  to  his  son  William  George  Mores, 
subject  to  the  like  control,  as  exercised  by  his  said  trustees,  in 

[  *i74]      addition  to  *what  he  had  already  left  him  by  his  will,  a  further 
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bequest  of  6001.  91.  per  cent.  Consols,  ''  the  same  as  his  brother,  in  re 
and  to  the  survivor  of  them,  and,  in  the  event  of  both  their  deaths,  tbust! 
to  the  sole  nse  and  behoof  of "  his  daughters  Elizabeth  and  Selina. 
Another  codicil,  dated  April,  1842,  contained  nothing  material  to 
the  qaestion  in  the  petition.  A  fourth  codicil  was  dated  the  2nd  of 
October,  1844,  and  thereby  the  testator  gave  to  his  son  William 
George  Mores,  subject  to  the  like  control,  order,  restrictions,  and 
directions  of  his  trustees,  in  addition  to  what  he  had  already  left 
him,  his  leasehold  estate  in  Park  Street,  held  under  Lord  Grosvenor, 
subject  to  a  ground  rent  of  242.  per  annum;  and  in  the  event  of  his 
death,  to  the  sole  use  and  behoof  of  the  daughters  Elizabeth  and 
Selina. 

The  testator  died  in  April,  1846.  Edward  Bowe  Mores  died  in 
March,  1850.  And  his  legacy  of  6002.  Consols  having  been  trans- 
ferred into  Court,  a  petition  was  presented  by  Elizabeth  and  Selina, 
praying  that  the  Court  would  determine  on  the  construction  of  the 
codicil  of  the  9th  of  October,  1840,  and  direct  the  fund  and  the 
dividends  accrued  upon  it  since  the  death  of  Edward  Bowe  Mores 
to  be  transferred  and  paid  to  the  person  entitled  thereto. 

Mr.  HalleUf  for  the  petitioners. 

The  Solicitor-General  and  Mr.  WiUcock  for  the  other  parties. 

[The  eases  cited  included  Billings  v.  Sandom(^),  Lord  Douglas 
r.  CWifurr  (2),  Webster  v.  Hale  (3),  Smart  v.  Clark  (4).] 

The  Yicb-Chancrllob  :  [  175  ] 

The  question  raised  by  the  petition  relates  to  the  legacy  of  600Z. 
Consols,  in  which  Edward  Bowe  Mores  was  interested;  and  the 
pomts  argued  were,  whether  he  was  absolutely  entitled  to  the 
legacy  of  600/.  Consols ;  and,  if  not,  whether,  upon  the  death  of 
Edward  Bowe  Mores,  William  George  Mores  took  it  absolutely ;  or 
whether  it  was  to  go  to  him  for  life  only,  and,  upon  his  death,  to 
the  petitioners  Elizabeth  and  Selina. 

A  suit  was  instituted  by  William  George  Mores,  and  a  mortgagee 
of  his  interests  under  the  will  and  codicils ;  and  by  a  decree  he  was 
declared  to  have  been  absolutely  entitled  to  the  leasehold  estate  in 
Park  Street.  It  was,  I  think,  also  stated  in  the  argument  upon 
the  present  petition,  that  the  Vice-Chancellor  Wioram  had,  in  this 

0)  1  Br.  C.  C.  393.  (3)  7  R.  K.  103  (8  Vea.  410). 

(2)  2  Yes.  Jr.  dOl ;  see 5  B.  B.  175  n.  (4)  27  B.  B.  96  (3  Rubs.  365). 
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In  re        suit,  also  held  him  to  have  become  absolutely  entitled  to  one  of  the 

MORBS' 

Tbubt.  legacies  of  600Z.  Consols ;  but  this  does  not  appear  by  the  deeree, 
as  stated  in  the  report  of  the  case  (l).  If  it  was  so  held,  I  presume 
it  was  upon  the  hearing  on  further  directions.  The  decision, 
however,  whatever  it  may  have  been,  will  not  relieve  me  from  the 
necessity  of  determining  the  questions  raised  by  this  petition.  I 
could  regard  it  only  as  an  authority ;  but  it  would,  of  course,  carry 
with  it  the  great  weight  to  which  all  the  decisions  of  the  Vice- 
Chancellor  Wigram  are  most  justly  entitled. 

In  order  to  arrive  at  a  correct  conclusion  upon  these  qnestions, 

[  *176  ]       the  case  must,  I  think,  be  considered,  first,  upon  ^the  terms  in 

which  the  legacy  is  given  to  Edward  Bowe  Mores ;  and,  seoondl?, 

upon   the   ulterior    dispositions    which   are    to  be  foond  in  the 

codicil. 

The  legacy  is  given  to  Edward  Rowe  Mores  in  addition  to  what 
has  been  already  given  to  him ;  and  it  is  given  subject  to  the  same 
controlling  powers,  orders,  restrictions,  and  directions  of  the  trustees 
as  are  appointed  by  the  will.  Upon  the  argument  of  the  case,  it 
occurred  to  me  that  it  might  possibly  be  governed  by  what  is  said 
in  Crotvder  v.  Clowes  (2)  to  have  been  determined  by  Lord  Thuklow, 
referring  probably  to  his  decision  in  Leacroft  v.  Maynard  (3),  that 
added  legacies  shall  be  subject  to  the  same  conditions  as  applj  to 
the  legacies  to  which  they  are  added  ;  but,  upon  further  considering 
the  point,  I  am  satisfied  that  that  rule  cannot  be  applied  to  tiie 
present  case.  It  is  clear  from  Sir  John  Leach's  judgment,  and 
from  his  decision  in  Chatteris  v.  Young  (4),  that  he  did  not  consider 
the  rule  to  be  universal.  There  are  many  cases  in  which  it  has  not 
been  applied ;  and  I  can  find  no  case  in  which  it  has  been  held 
applicable,  except  where  the  original  legacy  has  been  absolute  or 
defeasible  in  the  party  to  whom  the  additional  legacy  has  been 
given.  To  apply  the  rule  in  such  a  case  as  the  present,  would  be  to 
alter  the  terms  of  the  disposition,  and  to  convert  what  is  in  terms 
given  to  Edward  Rowe  Mores  into  a  gift  to  him,  and,  after  his 
death,  to  his  sisters,  the  petitioners.  The  rule  in  question  cannot, 
therefore,  be  applied  in  the  present  case ;  and  I  think  that  the 
provisions,  which  subject  this  legacy  to  the  control  of  the  trustees, 
mean  no  more  than  that  they  are  to  be  vested  with  the  same 
discretion,  and  to  be  subject  to  the  same  restrictions,  as  to  the 

(1)  6  Hare,  136.  (4)  26  R  R.  44  (6  Madd.  30 ;  «•  • 

(2)  2  Ves.  Jr.  449.  Bubs.  184). 

(3)  3  Br.  C.  C.  232. 
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eapital  of  the  legacy,  aa  they  already  had  and  were  subject  to  as  to        in  le 
the  rents  and  interests  given  by  the  will.    My  opinion,  therefore,       teust. 
is,  that  considering  the  case  only  upon  the  terms  in  which  the 
♦legacy  is  given,  Edward  Bowe  Mores  was  absolutely  entitled  to  it.       [  •i^r  ] 

This  being  the  construction  of  the  gift  itself,  the  remaining 
qaestion  is,  whether  the  absolute  interest  thus  given  is  cut  down 
by  the  ulterior  dispositions.  This  must  depend,  first,  upon  the 
construction  to  be  given  to  the  words  **  and  to  the  survivor  "  ;  and 
secondly,  upon  the  effect  to  be  attributed  to  the  words  "  in  the 
event  of  both  their  deaths." 

With  reference  to  the  words  '*  and  to  the  survivors,"  I  think 
there  is  no  doubt  that  they  apply  to  this  legacy  as  well  as  to  the 
legacy  given  to  William  George  Mores ;  for  they  are  immediately 
prefaced  and  immediately  followed  by  words  which  apply  to  both 
the  legatees.  The  case,  therefore,  stands  thus :  the  codicil  gives 
60W.  Consols  to  Edward  Eowe  Mores,  and  600/.  Consols  to  William 
George  Mores  and  to  the  survivor.  It  is  evident  the  expression  of 
the  codicil  is  here  defective.  It  is  not  stated  in  what  event  either 
legacy  is  given  to  the  survivor.  The  meaning,  I  think,  must  be 
collected  from  the  context.  The  succeeding  clause  provides,  that, 
in  the  event  of  the  death  of  both  the  legatees,  both  the  legacies 
shall  go  to  the  sisters ;  and  I  think,  therefore,  this  clause  must 
mean,  that,  in  the  event  of  the  death  of  either  of  the  legatees,  both 
the  legacies  shall  go  to  the  survivor ;  and  thus  reading  the  clause, 
(and  to  read  it,  that,  upon  the  death  of  either,  his  legacy  shall  go 
to  the  survivor,  would  be  to  convert  what  is  absolutely  given  into  a 
mere  life  interest),  I  think  there  is  no  doubt  of  the  construction. 
The  survivorship  would  be  to  be  referred  to  the  period  of  distribution, 
and  each  legatee  surviving  the  testator  would  take  absolutely. 

Bat  then  it  is  said,  with  reference  to  the  effect  to  be  attributed 
to  the  words  "in  the  event  of  both  their  deaths,"  ♦that,  although  [  'i^s  1 
in  ordinary  cases  such  words  would  be  held  to  refer  to  death  in  the 
lifetime  of  the  testator,  this  testator  has  put  his  own  construction 
apon  them.  That  the  words  "  in  the  event  of  the  death  of  Edward 
E«we  Mores,"  as  used  by  this  testator  in  the  first  codicil,  mean 
upon  the  death  of  Edward  Bowe  Mores ;  and  that  the  words  **  in 
the  event  of  both  their  deaths,"  as  used  in  the  second  codicil,  must 
hAve  the  same  meaning.  I  agree  that  the  words  in  question,  as 
nsed  in  the  first  codicil,  do  mean  upon  the  death  of  Edward  Bowe 
Mores;  but  I  do  not  think  that  this  warrants  the  conclusion  which 
ii  deduced  from  it,  for  the  words  used  in  the  two  codicils  have 


at 
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Mores' 
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reference  to  different  subjects :  in  the  first  codicil,  to  a  mere  life 
interest ;  and  in  the  second,  to  a  capital  sum ;  and  I  do  not  think 
that  the  same  words  used  with  reference  to  different  sobjeets  most 
necessarily  receive  the  same  construction.  It  is  to  be  observed, 
that,  in  consequence  of  the  provision  of  the  Wills  Act  against  the 
lapse  of  legacies  given  to  children,  it  was  necessary  for  this 
testator,  if  he  intended  these  legacies  to  go  to  his  daughters  in  the 
event  of  the  death  of  both  his  sons  in  his  lifetime,  to  express  that 
meaning  by  his  will;  and  I  do  not  know  how  he  coold  have 
expressed  it  in  any  more  appropriate  words. 

Upon  the  whole  case  my  opinion  is,  that  Edward  Rowe  Mores 
was  absolutely  entitled  to  this  legacy,  and  that  it  belongs  to  his 
personal  representative,  and  the  order  must  be  accordingly.  The 
costs  of  all  parties  must  be  paid  out  of  the  fund. 


1862. 
July  H. 

TURKBB, 

v.-c. 

[179] 


COLE  V.  MILES  (1). 

(10  Hare,  179—186.) 

By  an  assigtimeiit,  by  one  of  several  executors,  of  a  leasehold  estate,  ihe 
property  of  the  testatrix,  which  had  been  bequeathed  to  that  executor  akio- 
lutely  for  his  benefit,  reciting  that  the  aesigoor  and  another  executor  bd 
proved  the  will,  (but  not  stating  the  fact  that  a  third  executor  W  «^' 
subsequently  proved),  and  reciting  that  the  executors  had  assented  to  tLe 
bequest  to  the  assignor,  it  was  witoessed,  that  the  assignor,  in  his  wTera! 
capacities  of  executor  and  assignee  of  the  testatrix,  in  consideratioD  of  tk 
sum  therein  inentioned,  sold  and  assigned  the  premises  to  the  porchaief. 
The  assignor,  in  his  character  of  executor,  was,  at  the  time  of  the  aseigc- 
ment,  indebted  to  the  estate  of  the  testatrix  in  a  sum  greater  than  theTaloe 
of  the  property  assigned.  On  a  bill  by  the  co-executors,  on  behalf  of  tbe 
estate  of  the  testatrix,  to  set  aside  the  assignment,  and  recover  the  titl^* 
deeds,  it  was  held,  that  the  assignment  by  the  executor  to  the  parch&^ 
was  effectual,  and  that,  whether  there  had  or  had  not  been  an  assent  to  the 
bequest  by  the  other  executors,  the  Court  would  not  disturb  the  sale. 

Whether,  without  any  express  assent  by  executors  to  a  bequest  of  a  lease- 
hold estate,  the  entering  of  the  legatee  into  possession  and  receipt  of  tk 
rents  and  profits,  with  the  knowledge  of  and  without  any  objection  fit}iB 
the  executors,  does  not  amount  to  an  assent  by  them — Quart. 

The  testatrix,  Lucy  Sutherland,  was  the  mortgagee  of  certain 
leasehold  messuages  and  plots  of  land  in  Market  Street,  Paddingtoo, 
with  a  power  of  sale,  to  secure  700Z.  and  interest.  By  a  third 
codicil  to  her  will,  dated  in  November,  1843,  Lucy  Satherland 
bequeathed  the  mortgaged  premises  to  John  Townsend,  for  his  own 

(1)  One  co-executor  may  assent  to      defeat  any  lien  upon  the  executor^ 
a  specific  bequest  to  himself,  Townton     interest  in  favour    of   the  testAtor'^ 
y.  Tickell,  22  R  R.  at  p.  295  (3  B.  &      estate.    See  next  case.--0.  A.  S. 
Aid.  at  p.  40) ;  but  the  assent  will  not 
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abflolnte  nse  and  benefit;  and,  by  her  will,  she  appointed  Cole,  Ck>LB 
Martio,  John  Townsend,  and  Ghevaux,  her  executors.  The  testa-  miles. 
trix  died  in  January,  1844.  Martin  and  Townsend  proved  the  will 
in  Uarch,  1844,  and  Cole  in  November  following.  A  suit  (Town- 
•end  V.Martin)  was  instituted  in  December  of  the  same  year,  by  two 
of  the  residuary  legatees  against  the  executors ;  and  by  the  Master's 
report,  made  in  1848,  it  was  found,  that,  on  the  80th  September, 
1845,  Townsend  was  indebted  to  the  estate  of  the  testatrix  to  the 
amount  of  2,0601. ;  that  Townsend  was  the  solicitor  of  the  defendant 
James  Miles;  and  that  by  an  assignment,  dated  the  SOth  of 
September,  1845,  Townsend  assigned  to  Miles  the  leasehold 
premises  in  Market  Street,  ''without  ever  having  obtained  any 
assent  whatever  on  the  part  of  Cole  or  Martin,  his  co-executors,  to 
anj  of  the  bequests  in  his  favour."  That  this  deed  recited  the 
bequest  of  the  premises  to  Townsend  absolutely ;  the  proof  of  the 
will  by  Martin  and  Townsend  in  March,  1844;  and  that  the 
executors  of  the  testatrix  had  assented  to  the  bequest  of  the 
premises  to  Townsend ;  and  that  he  had  accepted  the  same,  and 
entered  into  possession  and  receipt  of  the  rents  and  profits  thereof ; 
*thst  the  mortgage  debt,  and  an  arrear  of  interest,  was  unpaid;  [M80] 
and  that  Miles  had  contracted  for  the  purchase  of  the  premises  at 
the  sum  of  499/. :  and  it  was  thereby  witnessed,  that  John 
Townsend,  '*  in  his  several  capacities  of  executor  and  assignee  of 
the  said  Lucy  Sutherland,"  and  in  exercise  of  the  power  contained 
in  the  indenture  of  mortgage,  in  consideration  of  the  said  sum,  did 
bargain,  sell,  assign,  and  transfer  the  said  premises  unto  Miles,  his 
execotors,  &c.,  for  the  residue  of  the  term. 

On  the  80th  of  December,  1845,  Miles  assigned  the  premises 
to  Cundell,  and  afterwards  Cundell  deposited  the  title  deeds  with 
Wilson. 

By  an  order  of  the  5th  of  December,  1848,  made  in  Townsend  v. 
ilartiu,  John  Townsend  was  ordered,  within  two  months,  to  pay 
into  Court  2,124L  5$.,  then  due  from  him  to  the  estate  of  the 
^tator.  Under  a  reference  made  in  the  same  cause  in  February, 
1B49,  it  was  found  that  the  plaintiffs  Cole  and  Martin  had  never 
AAsented  to  any  of  the  bequests  to  Townsend ;  and  that  the  assign- 
ment by  Townsend  to  Miles  was  colourable,  and  without  any  good 
and  valuable  consideration ;  and  that  a  bill  should  be  filed  by  Cole 
and  Martin  against  Townsend,  Miles,  Cundell,  and  Wilson,  for 
recovery  of  the  deeds  and  the  possession  of  the  premises,  and  for 
an  account  of  the  rents  subsequent  to  the  SOth  of  September,  1845. 
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OoLB        By  an  order  of  the  18th  of  July,  1851,  in  the  cause  of  ToicnandT. 

MiLBs.  Martin,  liberty  was  given  to  Cole  and  Martin  to  file  the  bill 
accordingly. 

The  bill,  stating  the  foregoing  circumstances,  alleged  also  that 
the  premises  were  sold  by  John  Townsend,  not  in  his  character  of 
executor  or  trustee,  or  for  the  purpose  of  satisfying  claims  dne 
from  the  testatrix  or  her  estate,  but  on  his  own  account  and  for  hi3 
own  purposes ;  and  it  charged,  that  Miles  had  notice  that  there 

[  *J8i  ]  had  been  no  assent  *by  the  plaintifib  to  the  bequest  to  Townsend, 
and  that  the  afifairs  of  the  testatrix's  estate  were  wholly  unsettled, 
and  that  the  suit  of  Martin  v.  Townsend  had  been  registered  as  & 
lis  pendens.  John  Townsend  was  out  of  the  jurisdiction,  and  the 
suhpcena  was  prayed  against  him  when  he  should  return.  The  bill 
prayed  that  the  assignments  of  the  80th  of  September,  1845,  and 
the  80th  of  December,  1845,  might  be  declared  to  be  fraadolent 
and  void  against  the  plaintiffs;  and  that  the  deeds  might  be 
delivered  up,  and  an  account  taken  of  the  rents  and  profits  receiyed 
by  the  defendants. 

Miles,  by  his  answer,  said  that  he  was  informed  by  Townsend, 
and  believed,  that  the  plaintiffs  Cole  and  Martin  had  assented  to 
the  bequest  to  Townsend,  and  that  the  recital  of  the  fact  on  the 
deed  was  true.  He  admitted  that  Townsend  was  his  solicitor.  He 
submitted,  that  it  was  competent  to  Townsend,  as  such  execntor, 
to  sell  the  premises,  and  that  his  receipt  was  an  effectual  dis- 
charge ;  that  his  assent  alone  t^as  sufficient ;  and  that  an  entry 
into  the  receipts  of  the  rents  and  profits,  on  his  own  behalf,  in  the 
absence  of  any  express  assent  by  the  plaintiffs,  would  be  sufficient 
evidence  of  such  assent. 

Cole  and  Martin  were  examined  as  witnesses.  Cole  stated,  that 
they  had  given  no  assent  to  the  bequest  to  Townsend.  The 
evidence  of  Martin  is  stated  in  the  judgment.  The  payment  of 
the  consideration  to  Townsend  by  Miles  was  proved  by  the 
defendants. 

Mr.  K.  Parker  and  Mr.  F.  T.  White,  for  the  plaintiffs,  cited 
Morris  v.  Livie  (1),  and  contended  that  the  statements  on  the  deed 
with  regard  to  the  title  and  the  assent  of  the  executors,  were 
sufiScient  to  put  a  purchaser  upon  inquiry,  whether  the  property 
[  *182  ]  which  was  the  subject  of  the  ^assignment  was  not  required  for  the 
payment  of  debts  and  legacies  ;  and,  if  any  inquiry  had  been  made, 
(1)  67  R.  K.  391  (1  Y.  &  C.  0.  C.  380). 
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the  parehaser  would  have  found  that  Townsend,  the  executor,  was  Colb 
indebted  to  the  estate,  and  therefore  not  in  a  position  to  claim  the  Milbs. 
property  for  his  own  benefit:  Joms  v.  Smith  {\),  Taylor  v. 
Hawkins  (s).  They  relied  also  on  the  fact,  that  the  principle  on 
irhich  the  suit  was  founded  had  received  the  sanction,  and  that  the 
suit  had  been  instituted  under  the  direction,  of  the  Court  ;  and 
sabmiftted  that  the  fact  of  Townsend  being  the  executor  of  Miles, 
moreover,  gave  the  latter  constructive  notice  of  Townsend's  situation 
in  respect  of  the  estate  of  the  testatrix. 

Mr.  Bacon  and  Mr.  W.  Morris  appeared  for  the  defendant 
Miles;  Mr.  Russell  and  Mr.  E.  O.  White  for  the  defendant  Wilson  ; 
and  Mr.  Willcock  and  Mr.  Prior  f<A:  the  defendant  Cundell ;  but 
the  arguments  on  behalf  of  the  defendants  were  stopped  by  the 

COCBT. 

The  Vicb-Ghancbllob  : 

There  must,  I  think,  have  been  some  evidence  before  the  Master 
upon  the  occasion  of  the  inquiry  made  by  him,  which  is  not  now 
before  me;  for  I  think  that  the  Master  would  not,  upon  the 
evidence  now  before  me,  have  come  to  a  conclusion  favourable  to 
the  institution  of  this  suit. 

There  is  no  principle,  as  it  appears  to  me,  more  important  for 
this  Court  to  observe,  than  that  of  abstaining  from  interference,  on 
any  other  than  substantial  grounds,  with  sales  made  by  executors. 
If  this  principle  be  disregarded,  and  if  sales  by  executors  of  the 
property  of  their  testators  be  permitted  to  be  disturbed  or  questioned 
on  slight  grounds,  it  will  be  impossible  to  administer  any  estate 
except  under  the  direction  of  this  Court. 

I  am  much  disposed  to  think  that  this  suit  is  altogether  wrongly  [  183  ] 
framed.  Residuary  legatees  are,  no  doubt,  entitled  to  follow  the 
property  of  their  testator  in  the  hands  of  alienees,  where  the 
alienation  has  been  made  by  fraud  or  collusion  between  the 
eieentors  and  alienees ;  but  it  is  one  thing  for  a  residuary  legatee 
to  follow  the  property  of  his  testator  to  the  extent  to  which  it  has 
Wn  improperly  alienated ;  and  another  thing  for  the  co-executors 
of  an  executor  alleged  to  have  committed  a  fraud,  in  which  they 
have  not  concurred  or  acquiesced,  to  file  a  bill  against  such  executor, 
to  set  aside  a  sale  by  him  of  property  of  the  testator,  and  to  have 
the  title  deeds  delivered  up  to  the  co-executors.  A  case  against  an 
(1)  68  R.  B.  22  (I  Haw,  43).  (2)  7  E.  R.  27  (8  Ves.  209). 
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Ck)LE  execator  and  alienee,  such  as  that  which  is  made  by  this  bill, 
MiLiB.  would,  I  think,  to  say  the  least,  have  been  more  properly  brought 
forward  by  a  supplemental  bill  in  the  original  suit  of  Townsend  v. 
Martin,  filed  by  the  plaintiffs  in  that  suit.  I  do  not,  however, 
intend  to  dispose  of  this  suit  on  any  question  of  form ;  and  it  is 
unnecessary  therefore  further  to  pursue  this  question. 

The  case  made  by  this  bill  as  the  ground  for  setting  aside  the 
assignment  to  Miles  of  this  portion  of  the  estate  of  the  testatrix,  is, 
first,  that  there  was  fraud  and  collusion  between  the  alienees  of  the 
estate  and  Townsend;  and  secondly,  that,  independently  of  the 
case  of  fraud  and  collusion,  the  assignment  cannot  be  sustained. 
There  is  no  evidence  to  establish  the  case  of  fraud  or  collusion; 
and  the  only  question  therefore  is,  whether  I  am  to  set  aside  the 
assignment,  and  decree  the  delivery  up  of  the  title  deeds,  on 
the  ground  of  any  facts  which  I  can  find  on  the  face  of  the 
assignment,  or  in  the  situation  of  the  parties  with  reference  to  the 
estate. 

The  deed  recites  the  mortgage  to  the  testatrix,  and  her  will,  by 
which  she  bequeaths  to  Townsend  the  property  comprised  in  the 
mortgage ;  that  the  will  was  duly  proved  by  Martin  and  Townsend 
[  *184  ]  on  the  9th  of  March,  1844 ;  that  *the  executors  of  the  testatrix  had 
assented  to  the  bequest  to  Townsend;  and  that  Townsend  had 
accepted  the  same,  and  entered  into  possession  of  the  premises, 
and  the  receipt  of  the  rents  and  profits  thereof.  The  deed  then 
recites,  that  the  700Z.,  and  an  arrear  of  interest,  was  due  on  the 
mortgage ;  and  that  Miles  had  contracted  for  the  purchase  of  the 
premises,  at  the  sum  of  4992. :  and  it  witnesses,  that,  in  considera- 
tion of  the  said  sum,  Townsend,  in  his  several  capacities  of 
executor  and  assignee  of  Lucy  Sutherland,  and  in  exercise  of  the 
power  contained  in  the  mortgage  deed,  did,  for  the  said  considera- 
tion, sell  and  assign  the  premises  to  Miles.  The  deed,  therefore, 
purports  to  be  executed  by  Townsend  in  his  character  of  executor 
as  well  as  of  assignee,  by  virtue  of  the  bequest.  Now,  if  I  were  to 
set  aside  this  assignment,  I  must  say  that  there  was  no  sale  to 
Miles  by  Townsend  in  his  character  of  executor,  for,  if  there  were 
a  sale  by  Townsend  in  that  character,  it  is  not  even  pretended  that 
there  is  any  ground  which  would  warrant  me  in  dealing  with  it  as 
a  sale  which  is  not  to  be  supported.  The  Court  does  not  impose 
upon  parties  dealing  with  executors  the  duty  of  ascertaining 
whether  the  sale  of  property  vested  in  the  executor  in  that 
character  is  or  is  not  proper.     It  is  said,  however,  that  I  ought  not 
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to  consider  the  sale  as  having  been  made  by  Townsend  in   his        Oolb 

character  of  executor,  inasmuch  as  the  assignment  goes  on  to  state       miles. 

that  the  executors  had  assented  to  the  gift,  and  that  Townsend  had 

entered  into  possession  of  the  property.    I  am  of  opinion,  however, 

that  I  cannot  conclude  from  this  recital,  that  the  sale  was  not  made 

by  Townsend  in  his  character  of  executor ;  for,  although  the  assent 

to  the  legacy  and  the  possession  of  the  legatee  no  doubt  creates 

another  title,  still  it  is  a  title  which,  standing  alone,  would  be  open 

to  question  upon  the  fact,  whether  there  had  been  such  an  assent 

by  the  executors  ;  and  where  the  purchaser  takes  from  the  vendor 

in  his  character  both  of  executor  and  legatee,  I  see  no  reason  why 

the  Court  should  strike  out  of  the  operative  part  of  the  *deed  the       [  *185  ] 

statement  that  it  is  made  in  his  character  of  executor.     The  form 

of  the  assignment  may  perhaps  be  accounted  for  by  the  fact  that  it 

is  not  an  assignment  of  the  mortgage  debt,  but  of  the  irredeemable 

property.     Upon  the  face  of  the  assignment,   therefore,   I  see 

nothing  by  which  it  can  be  impeached. 

It  is  said,  however,  that  the  purchaser  had  notice  of  facts  which 
ought  to  have  put  him  upon  inquiry,  and  which,  if  he  had  inquired, 
would  have  led  him  to  information  that  the  assignment  was  not 
made  by  Townsend  for  the  benefit  of  the  estate,  and  that  he  had 
not  acquired  any  title  by  the  assent  which  was  untruly  alleged  to 
have  been  given ;  but  the  deed  recites  that  the  testatrix  appointed 
Cole,  Martin,  Ghevaux,  and  Townsend  her  executors,  and  that 
Martin  and  Townsend  only  had  proved  the  will,  and  that  the 
executors  had  assented  to  the  bequest;  which  must  mean  that 
those  executors  who  have  proved  the  will  had  so  assented.  Now,  one 
of  the  executors,  whose  assent  is  thus  alleged  to  have  been  given,  is 
the  party  actually  making  the  transfer  by  the  deed ;  and  Martin, 
the  other  executor  who  had  proved,  has  been  examined  as  a  witness, 
and  this  is  the  evidence  which  he  gives  upon  the  point :  ''I  never 
either  assented  to  or  dissented  from  the  bequest  of  the  Market 
Street  premises  in  favour  of  John  Townsend.  I  understood  that 
he,  being  of  age  at  the  time  of  the  testatrix's  death,  was  entitled  to 
take  what  she  left  him  without  any  control  of  his  co-executors ;  and 
I  left  him  to  take  possession  of  the  interest  in  the  Market  Street 
premises  bequeathed  to  him,  and  to  deal  with  it  as  he  pleased, 
without  interfering  with  the  matter  at  all  either  by  way  of  assent 
or  dissent."  The  testatrix,  it  appears,  died  in  March,  1844;  and 
the  executors  left  John  Townsend  in  exclusive  possession  of  the 
property  from  that  time  until  the  sale  in  the  month  of  September, 
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GoLB  executor  and  alienee,  snch  as  that  which  is  made  by  tins  bill, 
MiLBs.  would,  I  think,  to  say  the  least,  have  been  more  properly  broaght 
forward  by  a  supplemental  bill  in  the  original  suit  of  Townsend  t. 
Martin,  filed  by  the  plaintiffs  in  that  suit.  I  do  not,  however, 
intend  to  dispose  of  this  suit  on  any  question  of  form ;  and  it  is 
unnecessary  therefore  further  to  pursue  this  question. 

The  case  made  by  this  bill  as  the  ground  for  setting  aside  the 
assignment  to  Miles  of  this  portion  of  the  estate  of  the  testatrix,  is, 
first,  that  there  was  fraud  and  collusion  between  the  alienees  of  the 
estate  and  Townsend ;  and  secondly,  that,  independently  of  the 
case  of  fraud  and  collusion,  the  assignment  cannot  be  sustained. 
There  is  no  evidence  to  establish  the  case  of  fraud  or  collasion; 
and  the  only  question  therefore  is,  whether  I  am  to  set  aside  the 
assignment,  and  decree  the  delivery  up  of  the  title  deeds,  on 
the  ground  of  any  facts  which  I  can  find  on  the  face  of  the 
assignment,  or  in  the  situation  of  the  parties  w^ith  reference  to  the 
estate. 

The  deed  recites  the  mortgage  to  the  testatrix,  and  her  will,  by 
which  she  bequeaths  to  Townsend  the  property  comprised  in  the 
mortgage ;  that  the  will  was  duly  proved  by  Martin  and  Townsend 
[  ♦184  ]  on  the  9th  of  March,  1844 ;  that  *the  executors  of  the  testatrix  had 
assented  to  the  bequest  to  Townsend ;  and  that  Townsend  had 
accepted  the  same,  and  entered  into  possession  of  the  premises, 
and  the  receipt  of  the  rents  and  profits  thereof.  The  deed  then 
recites,  that  the  7002.,  and  an  arrear  of  interest,  was  due  on  the 
mortgage ;  and  that  Miles  had  contracted  for  the  purchase  of  the 
premises,  at  the  sum  of  4991. :  and  it  witnesses,  that,  in  considera- 
tion of  the  said  sum,  Townsend,  in  his  several  capacities  ci 
executor  and  assignee  of  Lucy  Sutherland,  and  in  exercise  of  the 
power  contained  in  the  mortgage  deed,  did,  for  the  said  considera- 
tion, sell  and  assign  the  premises  to  Miles.  The  deed,  therefore, 
purports  to  be  executed  by  Townsend  in  his  character  of  executor 
as  well  as  of  assignee,  by  virtue  of  the  bequest.  Now,  if  I  were  to 
set  aside  this  assignment,  I  must  say  that  there  was  no  sale  to 
Miles  by  Townsend  in  his  character  of  executor,  for,  if  there  were 
a  sale  by  Townsend  in  that  character,  it  is  not  even  pretended  that 
there  is  any  ground  which  would  warrant  me  in  dealing  with  it  as 
a  sale  which  is  not  to  be  supported.  The  Court  does  not  impose 
upon  parties  dealing  with  executors  the  duty  of  ascertaining 
whether  the  sale  of  property  vested  in  the  executor  in  that 
character  is  or  is  not  proper.    It  is  said,  however,  that  I  ought  not 
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to  consider  the  sale  as  having  been  made  by  Townsend  in  his        Golb 

character  of  executor,  inasmach  as  the  assignment  goes  on  to  state       miles. 

that  the  executors  had  assented  to  the  gift,  and  that  Townsend  had 

entered  into  possession  of  the  property.    I  am  of  opinion,  however, 

that  I  cannot  conclude  from  this  recital,  that  the  sale  was  not  made 

by  Townsend  in  his  character  of  executor ;  for,  although  the  assent 

to  the  legacy  and  the  possession  of  the  legatee  no  doubt  creates 

another  title,  still  it  is  a  title  which,  standing  alone,  would  be  open 

to  question  upon  the  fact,  whether  there  had  been  such  an  assent 

by  the  executors  ;  and  where  the  purchaser  takes  from  the  vendor 

in  his  character  both  of  executor  and  legatee,  I  see  no  reason  why 

the  Court  should  strike  out  of  the  operative  part  of  the  *deed  the       [  *185  ] 

statement  that  it  is  made  in  his  character  of  executor.     The  form 

of  the  assignment  may  perhaps  be  accounted  for  by  the  fact  that  it 

is  not  an  assignment  of  the  mortgage  debt,  but  of  the  irredeemable 

property.     Upon  the  face  of  the  assignment,  therefore,  I  see 

nothing  by  which  it  can  be  impeached. 

It  is  said,  however,  that  the  purchaser  had  notice  of  facts  which 
ought  to  have  put  him  upon  inquiry,  and  which,  if  he  had  inquired, 
would  have  led  him  to  information  that  the  assignment  was  not 
made  by  Townsend  for  the  benefit  of  the  estate,  and  that  he  had 
not  acquired  any  title  by  the  assent  which  was  untruly  alleged  to 
have  been  given ;  but  the  deed  recites  that  the  testatrix  appointed 
Cole,  Martin,  Chevaux,  and  Townsend  her  executors,  and  that 
Martin  and  Townsend  only  had  proved  the  will,  and  that  the 
executors  had  assented  to  the  bequest;  which  must  mean  that 
those  executors  who  have  proved  the  will  had  so  assented.  Now,  one 
of  the  executors,  whose  assent  is  thus  alleged  to  have  been  given,  is 
the  party  actually  making  the  transfer  by  the  deed ;  and  Martin, 
the  other  executor  who  had  proved,  has  been  examined  as  a  witness, 
and  this  is  the  evidence  which  he  gives  upon  the  point :  ''  I  never 
either  assented  to  or  dissented  from  the  bequest  of  the  Market 
Street  premises  in  favour  of  John  Townsend.  I  understood  that 
h«>  being  of  age  at  the  time  of  the  testatrix's  death,  was  entitled  to 
take  what  she  left  him  without  any  control  of  his  co-executors ;  and 
I  left  him  to  take  possession  of  the  interest  in  the  Market  Street 
premises  bequeathed  to  him,  and  to  deal  with  it  as  he  pleased, 
without  interfering  with  the  matter  at  all  either  by  way  of  assent 
or  dissent."  The  testatrix,  it  appears,  died  in  March,  1844 ;  and 
the  executors  left  John  Townsend  in  exclusive  possession  of  the 
property  from  that  time  until  the  sale  in  the  month  of  September, 
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Cols  1845.  He  seems  to  have  been  all  this  time  dealing  with  the 
MiLBs.  property  as  his  own  ;  and  I  *think  it  would  be  difficult  to  say,  that 
[  *i86  ]  there  was  not  in  fact  an  assent  on  the  part  of  the  executors;  bat, 
at  all  events,  the  case  on  this  point  is  reduced  to  this — whether  a 
purchaser  from  an  executor  and  specific  legatee  of  the  subject  of  the 
specific  bequest  is  bound  to  inquire  whether  the  other  executors  have 
proved  the  will,  or  whether  they  have  or  have  not  given  their 
assent.  I  think  it  is  of  great  importance  that  no  difficulty  should 
be  thrown  in  the  way  of  the  dealing  by  executors  with  the  property 
of  their  testators,  and  that  the  purchaser  in  this  case  was  not  bound 
to  make  such  inquiries.  With  respect  to  the  purchaser  having 
notice  of  the  original  suit,  I  intimated  during  the  argument,  and  I 
continue  of  that  opinion,  that  it  was  not  material,  as  the  original 
suit  did  not  relate  to  the  property  specifically  bequeathed.  The 
bill  must  be  dismissed  with  costs,  to  be  paid  by  the  plaintiffs ;  but 
the  plaintiffs,  having  acted  under  the  order  of  the  Coubt,  will  repay 
themselves  the  costs  out  of  the  estate  of  the  testatrix. 


1852-  COLE  V.  MUDDLE. 

July  22. 
(10  Hare,  186—191 ;  S.  C.  22  L.  J.  Ch.  401 ;  16  Jur.  853 ;  20  L.  T.  0.  S.  107.> 

Y  .Q^  '  A  testatrix  bequeathed  a  leasehold  estate  to  trustees  and  executors,  in 

r  jgg  -J  trust  for  sale,  and  gave  one  executor   a  beneficial   interest  for  his  life 

in  one-fourth  part  of  the  estate.  The  latter  executor,  being  at  the  time 
indebted  to  the  estate  of  the  testatrix,  made  an  assignment  of  his  beneficial 
interest  by  way  of  mortgage,  to  secure  a  private  debt  which  he  owed  to  a 
creditor,  and  deposited  the  title-deeds  with  the  creditor :  Held,  on  a  bill  by 
his  co-executors,  to  recover  the  title-deeds,  that  the  estate  of  the  testatrix 
was  entitled  to  a  lien  on  the  interest  of  the  defaulting  executor  in  the 
premises  comprised  in  the  deeds,  in  priority  to  the  lien  created  by  his 
assignment  to  the  mortgagee ;  and  the  Ck>UBT  decreed  the  title-deeds  to  be 
delivered  up,  with  a  declaration  that  they  belonged  to  the  three  trustees. 

Thb  testatrix,  Lucy  Sutherland,  by  her  will  bequeathed  certain 
leasehold  houses  in  Chelsea  and  in  Park  Place  to  the  executors  of 
her  will,  in  trust  for  sale ;  and  one-fourth  part  of  the  said  property* 
and  of  the  proceeds  of  the  sale  thereof,  she  bequeathed  to  John 
Townsend  for  life,  with  remainder  to  his  children.  Townsend,  with 
Cole,  Martin,  and  Chevaux,  were  named  executors ;  and  the  will 
was  proved  by  Townsend,  Cole  and  Martin. 
[  187  ]  A  suit  {Townsend  v.  Martin)   was   instituted   by  some   of   the 

residuary  legatees  against  the  executors ;  and  in  the  progress  of  the 
suit  it  was  referred  to  the  Master,  to  ascertain  in  whose  possession 
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the  title  deeds  of  the  several  estates  belonging  to  the  testatrix  at        Colb 

the  time  of  her  decease  then  were,  and  to  consider  whether  any      muddj^. 

and  what  proceedings  should   be  taken  to  recover  them.      By 

another  order  in  the  same  cause,  made  on  the  petition  of  John 

Muddle,  the  Master  was  directed  to  inquire  whether  Muddle  had 

any  and  what  mortgage,  assignment,  or  other  incumbrance  upon 

the  one-fonrth  part  or  share  of  the  ground  rents  on  the  houses  in 

Chelsea,  the  house  in  Park  Place,  and  in  the  residuary  estate  of 

the  testatrix  specifically  bequeathed    by  her    in    trust  for    the 

defendant  Townsend.      The  Master  reported  that  there  was  due 

from  Townsend,   as    one  of  the  trustees  and   executors  of  the 

testatrix,  a  balance  of  2,060Z.  10«.  Id. ;  and  that  Cole  and  Martin, 

the  other  executors  who  proved  the  will,  had  never  assented  to  the 

bequests  for  the  benefit  of  Townsend  contained  in  the  will ;   and 

that  Townsend,  being  so  indebted  to  the  estate  of  the  testatrix,  by 

a  deed,  dated  in  August,  1847,  assigned  to  Arden  the  part  or  share 

of  the  said  messuages  to  which  he  was  entitled  for  his  life  under 

the  will  of  Lucy  Sutherland,  by  way  of  mortgage,  for  securing  the 

sum  of  250/.  owing  by  Townsend  to  Arden,  and  a  further  advance 

of  50/.  then  made  to  him  by  the  latter,  and  the  interest  on  the 

said  sums;   and  Townsend  then  or  previously  delivered  over  to 

Arden  the  title  deeds  of  the  premises  comprised  in  the  mortgage, 

and  belonging  to  the  estate  of  the  testatrix ;  that  Arden  had  notice 

of  the  administration  suit  when  he  took  his  security ;  and  that  it 

was  afterwards,  in  December,  1847,  registered  as  a  lis  pendens;  that 

in  March,  1848,  Arden  transferred  the  mortgage  to  Muddle,  and 

delivered  over  to  him  the  title  deeds.     The  Master  upon  these  facts 

found  that  Muddle  had  not  any  mortgage,  assignment,  or  other 

incumbrance  upon  the  one-fourth  part  or  other  the  *share  of  the       [  *188  ] 

Chelsea  rents,  or  in  the  residuary  estate  of  the  testatrix  specifically 

bequeathed  in  trust  for  Townsend,  or  of  the  said  house  in  Park  Place ; 

and  be  was  of  opinion  and  found,  that  a  bill  should  be  filed  by  or 

m  the  name  of  the  plaintiffs  against  Townsend  and  Muddle  for 

recovery  of  the  title  deeds. 

The  report  was  confirmed,  and  the  present  suit  was  accordingly 
instituted  ander  the  direction  of  the  Coubt;  and  it  prayed, 
that  the  assignment  of  August,  1847,  might  be  postponed  to 
any  claim  which  might  be  due  from  Townsend  to  the  estate 
of  the  testatrix ;  and  that  the  title  deeds  might  be  delivered  up. 

Muddle,  by  his  answer,  submitted,  that  no  assent  by  the  plaintiffs 
was  necessary  to  the  title  of  Townsend  to  his  legacy,  inasmuch  as 
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Ck>LB  Townsend  was  one  of  the  execators  of  the  will.  However,  he 
MuDDL*.  sabmitted  that  the  plaintiffs  did  assent  to  the  beqaests  by  the  will 
to  Townsend ;  for  it  appeared  by  the  proceedings  in  the  adminis- 
tration suit,  that,  after  the  institution  thereof,  and  notwithstanding 
the  bill  prayed  an  injunction  and  receiver  against  Townsend,  no 
attempt  was  made  by  the  plaintiffs,  his  co-executors,  who  were 
parties  to  the  suit,  or  by  any  other  party  thereto,  to  prevent 
Townsend  from  receiving  and  getting  in  the  personal  estate  of  the 
testatrix;  and  accordingly,  as  it  appeared  by  the  proceedings, 
Townsend  did,  after  the  institution  of  the  suit,  receive  on  acconnt 
of  the  personal  estate  of  the  testatrix  various  sums  of  money 
approaching,  or  equal  in  amount,  to  the  sum  stated  to  be  doe  by 
the  defendant  Townsend  on  account  thereof.  The  defendant  also 
said,  that,  at  the  time  of  the  date  and  execution  of  the  assignment 
to  him  in  March,  1848,  he  had  no  knowledge  or  notice,  nor  any 
reason  to  know  or  suspect,  that  a  large  or  any  balance  was  in  the 
hands  of  Townsend  on  account  of  the  testatrix's  personal  estate ; 
[  *]8i»  ]  and  he  submitted,  *that  the  plaintiffs  were  not  entitled  to  recover 
from  him  the  title  deeds  so  delivered  over  to  him  by  Arden,  without 
paying  the  defendant  the  said  principal  money  and  interest ;  or,  if 
the  Court  should  be  of  opinion  that  the  plaintiffs  were  so  entitled, 
then  the  defendant  insisted  that  he  was  entitled  to  be  reimbursed 
such  principal  money  and  interest  by  Arden ;  and  he  submitted, 
that  Arden  was  a  necessary  party  to  the  suit. 

Mr.  Kenyan  Parker  and  Mr.  F.  T.  If  kite,  for  the  plaintiffs,  relied 
on  the  notice  to  Arden  of  the  suit  of  Townsend  v.  Martin^  and 
of  the  fact  that  John  Townsend  was  a  debtor  to  the  estate  of  the 
testatrix  for  the  balance  found  to  be  due  from  him  in  that  suit 
And  on  this  point,  in  addition  to  the  cases  cited  in  Cole  v.  MiU$  (U, 
they  cited  Jennings  v.  Band  (2).  They  contended,  that  John  Town- 
send  could  not,  by  his  assignment,  pass  more  than  his  equitable 
interest  in  the  property,  which  was  subject  to  the  claims  of  the 
estate  against  him ;  and  that  therefore  the  defendant  could  only 
retain  the  interest  of  John  Townsend  in  the  property  in  question, 
on  redeeming  it  by  the  payment  of  the  sum  found  to  be  due  from 
him  to  the  estate.  The  additional  cases  cited  on  this  point,  not 
referred  to  in  the  preceding  case,  were  Forbes  v.  Peacock  (s)  and 
Priddy  v.  Rose  (4), 

(1)  See  last  preceding  case.  (3)  65  R.  R  485  (1  Ph.  717). 

(2)  69  R.  B.  374  (2  Jo.  &  Lat.  720).         (4)  17  R.  R  24  (3  Mer.  86}. 


VOL.  xc.)  1852.    CH.     10  HARE,  189—191.  885 

Mr.  C.  P.  Cooper^  Mr.  Scott,  and  Mr.  J.  S.  Moore,  for  the        Colb 
defendant  Muddle,  relied  on  the  case  set  up  by  his  answer.  Muddlb. 

The  Yicb-ChakceliiOb,  (after  stating  the  facts  of  the  case) :  [  ido  ] 

At  the  date  of  the  mortgage  by  John  Townsend  of  his  interest 
in  this  part  of  the  estate  of  the  testatrix  to  Arden,  Arden  had 
notice  of  the  will  under  which  John  Townsend  claimed ;  and  by 
which  will  it  appeared  that  the  property  in  question  was  not 
bequeathed  to  Townsend  absolutely,  but  to  him  jointly  with  others 
as  executors  and  trustees ;  that  Townsend  took  a  beneficial  interest 
in  one-fourth  part  only,  and  that  other  legatees  were  beneficially 
interested  in  the  other  three-fourths  of  the  property.  This  bill  is 
filed  by  the  other  executors  and  trustees  to  have  the  title  deeds 
given  up  by  a  mortgagee,  who  holds  them  under  an  assignment  and 
delivery  by  Townsend,  himself  an  executor  and  trustee,  and  also 
beneficially  interested  for  life  in  one-fourth  of  the  property.  I  will 
first  consider  the  case  as  if  it  was  a  bill  filed  by  the  plaintiffs  against 
Townsend  for  the  delivery  of  the  title  deeds,  putting  the  mortgage 
oat  of  the  case.  Gould  then  Townsend  hold  the  deeds  against 
his  eo^xecutors  and  co-trustees  ?  Gould  he  hold  possession  of  the 
estate.  If  he  claimed  to  do  so,  the  answer  to  his  claim  would 
be  "  We  are  executors  equally  with  yourself,  we  have  never  conveyed 
the  property  to  yon.  You  are  a  debtor  to  the  estate."  Surely  it  is 
clear,  that,  on  a  bill  filed  by  the  plaintiffs  against  Townsend,  stating 
such  a  case,  a  receiver  would  be  appointed.  The  plaintiffs  in  their 
character  of  joint  trustees  had  a  lien  on  the  property  vested  in 
them  jointly  with  Townsend;  and  if  Townsend  could  not,  as  it 
appears  to  me  he  clearly  could  not,  retain  possession  of  the  estate, 
it  must,  I  think,  be  at  least  equally  clear  that  he  could  not  retain 
possession  of  the  title  deeds.  Is  then  the  defendant  Muddle, 
claiming  under  Townsend,  in  any  better  position  as  against  the 
plaintiffs.  Muddle  having  taken  with  notice  of  the  will  ?  I  think 
that  he  is  not.  The  case  of  Priddy  v.  Rose  (l)  has  *decided  that  C*^®^  ] 
the  equity  of  the  estate  to  which  the  alienor  is  indebted  will 
prevail  over  the  equity  of  the  alienee.  Some  of  the  cases  upon 
this  subject  have  indeed  gone  to  a  much  greater  length ;  but,  at 
all  events,  I  think  that  I  shall  not  be  going  beyond  what  the 
auihoritiee  warrant,  in  holding  that  the  lien  of  the  co-executors 
on  this  part  of  the  estate  must  prevail  over  Muddle's  interest, 
which  is  created  by  the  mortgage  of  Townsend. 
(1)  17  R.  B.  24  (3  Mer.  S6). 
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It  was  argued,  that  Townsend  executed  the  mortgage  in  his 
character  of  executor,  and  that  one  executor  may  deal  with  lease- 
holds ;  and  so  no  doubt  he  may :  but  this  mortgage  was  not  made 
by  Townsend  in  his  character  of  executor.  Beliance  was  alw) 
attempted  to  be  placed  on  the  assent  of  Townsend ;  but  this  assent 
could  in  no  event,  as  I  apprehend,  go  further  than  to  vest  the 
estate  in  the  trust-ees.  The  case  in  that  respect  is  wholly  different 
from  the  preceding  one.  It  is  to  be  observed  also,  that  this  security 
was  for  the  most  part  given  for  an  antecedent  debt,  as  appears  bv 
the  mortgage  deed  itself ;  and  I  take  the  general  rule  in  such  cases 
to  be,  that  the  equity  of  the  estate  prevails  over  a  charge  created  to 
satisfy  the  private  debt  of  the  executor.  Upon  these  grounds  I 
think  that  the  deeds  must  in  this  case  be  brought  into  Court,  with 
a  declaration  that  they  belong  to  all  the  three  trustees,  and  that  the 
estate  of  the  testator  has  a  lien  on  the  interest  of  Townsend  in  the 
premises  comprised  in  the  deed,  in  priority  to  the  defendant  Muddle, 
for  securing  the  amount  due  by  Townsend  to  the  estate  of  the 
testatrix.    The  decree  will  be  with  costs  against  Muddle. 


]852. 
March  6,  9. 

Turner, 
V.-C. 

[204] 


KUSSELL  r.  JACKSON  (1). 

(10  Hare,  204r-216.) 

A  devise  and  bequest  of  the  testator's  residuary  estate  to  two  pereoos, 
with  an  antecedent  oral  intimation  given  by  the  testator  to  one  (if  not  both) 
of  the  devisees,  that  he  had  confidence  in  them,  and  was  satisfied  they 
would  caiTy  out  his  intentions,  which  they  well  knew,  and  an  aasent  hy  one 
of  the  devisees  to  this  intimation :  Held  to  be  an  undertaking  by  the  devisee 
that  he  would  carry  out  the  intention,  and  to  be  therefore  a  gift  upon  a 
secret  trust.  And  it  appearing  that  the  trust  was  for  the  foundation  of  a 
Socialist  school,  and  either  charitable  or  illegal,  the  Coubt  dedared  it  Toid 
as  to  the  real  estate,  mortgages,  and  chattels  real,  and  directed  an  inquirr 
into  the  nature  of  the  trust  contemplated. 

Where  it  appeared  that  the  gift  was  made  upon  the  assent  and  con> 
sequent  imdertaking  of  one  only  of  the  devisees  in  trust  to  perfoim  the 
illegal  or  void  trust,  the  other  devisee  could  not  take  the  estate  beneficiallr. 

In  such  a  case,  if  the  extent  of  the  property  intended  by  the  testator  to 
be  subjected  to  the  secret  trust  be  uncertain,  it  lies  with  the  trustee  who 
has  taken  the  estate  by  means  of  his  assent  to  the  testator's  design,  to  show 
to  what  part  of  the  property  the  trust  does  not  extend. 

The  suit  of  one  of  the  next  of  kin  of  the  testator  in  the  cause. 
alleging  that  the  gift  in  his  will  [of  the  residue  of  his  real  and 


(1)  Rowhotham  v.  Dunneti  (1S78)  8 
Ch.  D.  430,  47  L.  J.  Ch.  449,  38  L.  T. 
278.  If  no  antecedent  intimation  of 
the  testator's  intention  had  been  made 
to  either  donee  the  subsequent  OQIQ- 


munication  of  his  intention  to  one  only 
of  the  intended  trustees  would  not  have 
imposed  any  obligation  upon  the  other 
donee:  In  re  Stead  [1900]  1  Ch.  237, 69 
I^,  J,  Oh.  49,  81  L.  T.  751.— O.  A.  S. 
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personal  estate]  to  William  Jackson  and  Thomas  Aston  Jackson  was      Bussell 
made  upon  a  secret  and  illegal  trust,  and  that  it  was  therefore  void,      jaokson. 
The  heir-at-law,  who  was  also  stated  to  be  the  other  next  of  kin, 
and  the  Atioi-ney-Oeneral,  as  representing  the  Grown,  were  made 
defendants. 

The  facts  of  the  case,  and  the  evidence  on  which  the  Court       [  205  ] 
proceeded,  appear  fully  in  the  judgment. 

Mr,  Speed,  for  the  plaintiflfs,  submitted,  first,  that  upon  the  [  206  ] 
evidence  in  the  cause  it  was  clear  that  there  had  been  an  express  or  a 
tacit  undertaking  on  the  part  of  the  devisee  and  executors  to  perform 
the  directions  of  the  testator  as  to  founding  a  school,  and  that  this 
created  a  trust,  upon  which  the  Court  would  act,  and  prevent  the 
devisee  and  executors  from  holding  the  estate  discharged  of  the 
trust.  [He  cited  Podmore  v.  Gunning  (1),  Muckleston  v.  Brown  (2), 
West  V.  Shuttleworth  (8)  and  earlier  cases  on  secret  testamentary 
trusts  for  illegal  purposes.] 

Mr.    Walker  and  Mr.   Kirkman  for   the  heir-at-law   of  the 
testator. 

Sir  W.  P.  Wood  and  Mr.   W.  M.  James  for  the  AtUyrney- 
General. 

Mr,  Bolt  and  Mr.  F.  T.  White  for  the  defendants,  the  Jacksons,        [  207  ] 
contended  that  there  was  nothing  to  affect  them  with  any  trust : 
Bumey   v.    Macdonald{4,),     ♦     ♦     and    they   contended    that    it 
was  contrary  to  the  principles  of  the  Court  to  declare  the  existence 
of  a  trust  entirely  uncertain  as  to  subject  or  object.     *    *     * 

Tn  Yf cb-Chancbllor  : 

This  is  a  bill  filed  by  Samuel  Bussell  as  one  of  the  next  of  kin  of 
the  testator  Joseph  Bussell,  suggesting  that  Joseph  Bussell  has 
disposed  of  the  residue  of  his  real  and  personal  estate  to  the  defen- 
dants, William  Jackson  and  Thomas  Aston  Jackson,  upon  a  secret 
trust,  either  for  charitable  or  for  illegal  purposes ;  and  the  bill 
seeks  to  have  it  declared  that  the  residuary  devise  in  the  will  to 
these  defendants  was  made  to  them  upon  a  secret  trust,  to  establish 
schools  for  promoting  doctrines  of  Socialism,  as  taught  by  Mr. 
Robert  Owen;  and  that  the  said  defendants  are  trustees  of  the 

(I;  40  B.  IL  203  (7  Sim.  644).  (3)  39  E.  E.  327  (2  My.  &  K  684). 

['2)  5  R.  £.  211  (6  Ves.  69J.  (4)  74  E.  E.  5  (16  Sim.  6). 
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BuBSKLL      residue  for  the  heir-at-law  and  *next  of  kin,  or  representatiTes  of 

Jaokbon.     ^he  next  of  kin  of  the  testator. 

[  *208  ]  The  first  question  which  arises  is,  was  there  or  was  there  not  a 

gift  by  this  testator  to  these  defendants,  upon  a  trust,  either  for 
charitable  or  for  illegal  purposes.  The  answer  to  that  question 
must  be  gathered  from  the  evidence  which  has  been  given  in  the 
cause ;  and  upon  that  subject  we  have  the  evidence  of  Mr.  Bray, 
the  solicitor,  by  whom  this  will  was  prepared ;  and  he  states,  in  his 
first  examination,  in  answer  to  the  18th  interrogatory,  that  the 
testator  Joseph  Bussell  devised  and  bequeathed  his  residuary  esiat'e 
to  the  defendants,  William  Jackson  and  Thomas  Aston  Jackson, 
intending  them  to  hold  it  on  a  secret  trust.  When  this  witness 
was  first  examined  he  demurred  to  the  questions  relating  to  the 
trust.  That  demurrer  was  overruled  by  the  Court.  He  was 
examined  a  second  time ;  and  at  the  hearing  of  the  cause  an  objec- 
tion was  taken  to  the  admissibility  of  his  evidence  on  a  motion  to 
suppress  the  deposition;  I,  however,  thought  the  evidence  was 
admissible  (l) ;  and,  therefore,  it  is  necessary  to  see  what  he  says  on 
the  subject  of  the  secret  trust  in  his  further  deposition. 

In  his  further  deposition  Mr.  Bray  says,  in  answer  to  the  13th 
interrogatory,  the  secret  trust  inquired  of  was  that  stated  in  my 
answer  to  the  6th  interrogatory ;  and  in  his  answer  to  the  6th 
interrogatory,  he  says:  "The  general  purport  and  effect  of  the 
instructions  which  I  received  for  the  preparation  of  the  will  of  the 
testator  Joseph  Bussell,  were  declaratory  of  his  intention  to  leave 
his  property  for  the  purpose  of  establishing  a  school  for  the  edaca- 
tion  of  children  in  the  doctrines  of  Socialism,  and,  so  far  as  I  recollect, 
according  to  the  principles  of  Bobert  Owen.  I  do  not  recoU^t 
whether  those  written  instructions  contained  the  names  of  persons 
r  *209  ]  to  whom  the  testator  intended  *to  leave  legacies,  or  the  amount  of 
such  legacies;  but  my  attention  was  principally  directed  to  the 
peculiar  intention  of  the  testator  as  to  the  disposition  of  his 
property  for  the  purpose  aforesaid.  I  cannot  recollect  whether  the 
instructions  mentioned  any  real  estate  or  residue  of  his  property ;  bm 
my  impression  is,  that  the  instructions  were,  generally,  to  leave  his 
property  as  I  have  before  stated.  I  well  recollect  that  the  instruc- 
tions contained  the  scheme  on  which  the  testator  intended  that  the 
proposed  school  should  be  conducted."  We  have,  therefore,  the 
evidence  of  Mr.  Bray  establishing  directly  the  fact  that  the  gift  was 
on  a  secret  trust,  and  that  that  secret  trust  declared  the  intention 

(1)  See  9  Hare,  387. 
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of  the  testator  ''to  leave  his  property  for  the  purpose  of  estab-  bussell 
lishing  a  school  for  the  education  of  children  in  the  doctrines  of  jagkson. 
Socialism." 

In  addition  to  the  evidence  which  is  given  by  Mr.  Bray  on  that 
subject,  we  have  also  proof  of  the  statement  made  by  this  testator 
before  his  death,  that  he  could  not  give  or  make  dispositions  in 
favour  of  other  persons  who  applied  to  him  to  leave  legacies, 
becaose  he  had  left  his  property  for  the  purpose  of  founding  a 
school.  We  have  also  evidence  of  conversations  between  one  of  the 
defendants  and  different  persons,  from  which  it  appears  there  is 
something  very  nearly  approaching  to  (I  do  not  say  actually 
amounting  to,  but  approaching  to)  an  admission  on  his  part,  that 
ihe  property  was  given  to  the  defendants  on  trust ;  and,  on  this 
state  of  the  evidence,  without  an  attempt  on  the  part  of  the  defen- 
dants to  disprove  the  case  by  cross-examining  Mr.  Bray  on  that 
subject,  and  without  any  further  evidence  given  by  them  than  that 
they  were  members,  and  that  the  testator  was,  as  they  say,  a 
member  of  the  Church  of  England,  I  think  I  should  not  be  justified 
in  holding  that  there  is  not  proof  of  an  intention  on  the  part  of  the 
testator  to  give  this  property  to  the  defendants  *upon  a  trust  for  ^  *^^^  3 
the  purposes  of  founding  a  Socialist  school. 

It  was  argued  that  it  was  unnecessary,  or  might  be  unnecessary, 
to  go  further  into  the  case;  because,  if  it  appeared  that  the 
testator's  intention  was  to  give  the  property  upon  a  secret  trust  for 
charitable  purposes,  whether  the  intention  was  communicated  to 
the  devisees  or  not,  the  law  would  not  allow  that  intention  to  take 
eiEect  I  do  not  think  it  necessary,  nor  would  it  be  wise  in  me,  to 
give  any  opinion  on  that  point.  In  the  present  case,  I  think  it  is 
clearly  proved,  that,  whatever  were  the  intentions  of  this  testator, 
they  were  communicated  to  these  devisees.  I  think  it  appears 
sufficiently  established  by  the  evidence,  that  the  original  instruc- 
tions for  this  will,  drawn  up  by  the  testator,  and  stated  by  Mr. 
Bray  to  have  contained  the  scheme  for  founding  this  school,  were 
taken  by  William  Jackson,  one  of  the  defendants,  and  delivered  to 
Mr.  Bray,  the  solicitor  by  whom  the  will  was  prepared.  Whether 
WUliam  Jackson,  at  the  time,  knew  the  contents  of  those  instruc- 
tions or  not,  is  not  in  proof ;  but  there  is  in  proof,  that,  in  the 
course  of  the  conversation  which  took  place  between  Mr.  Bray  and 
Wflliam  Jackson  on  that  occasion,  Mr.  Bray  stated  his  doubts 
whether  the  intentions  which  were  expressed  by  the  testator  in  the 
iustmetions  could  legally  be  carried  into  effect.    That  led  to  an 
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RnsBBLL  interview  between  Mr.  Bray  and  the  testator  and,  certainly, 
Jaoksok.  William  Jackson  ;  and  I  think,  upon  the  evidence,  I  am  justified  in 
saying  that  Thomas  Aston  Jackson  was  present  at  that  interview, 
though  I  do  not  think  it  material  to  consider  whether  he  was  there 
or  not.  The  result  of  the  evidence  as  to  what  passed  at  the  inter- 
view is,  that  the  doubts  which  Mr.  Bray  had  before  expressed  to 
William  Jackson,  as  to  the  power  of  the  testator  to  make  the  dis- 
position he  intended  in  favour  of  the  charity,  were  repeated  by  him 
[  *2ii  ]  in  the  presence  of  the  testator ;  and  what  then  *passed  is  to  be 
found  in  the  answer  of  Mr.  Bray  to  the  eighth  interrogatory,  where 
he  says  :  '*  When  I  accompanied  William  Jackson  to  the  house  of 
the  testator,  on  the  7th  of  July,  1840,  as  stated  in  my  former 
examination,  I  referred  to  the  written  instructions  I  had  received 
from  him;  and  stated,  as  I  had  done  to  the  defendant  William 
Jackson,  my  doubts  as  to  the  legality  of  his  intended  disposition  of 
his  property  for  a  school  for  the  purposes  set  forth  in  those  instruc- 
tions. To  the  best  of  my  recollection,  the  defendants  William 
Jackson  and  Thomas  Aston  Jackson  were  both  present ;  and  the 
testator  then  stated,  that,  having  confidence  in  the  two  defendants, 
he  would  leave  his  property  to  them,  being  satisfied  that  they  would 
carry  out  his  intentions,  which  they  well  knew,  and  the  defendant 
William  Jackson  assented  to  this ;  but  whether  Thomas  Aston 
Jackson  expressed  his  assent  I  do  not  recollect,  but  if  he  was  present 
he  did  not  dissent." 

What,  then,  must  be  considered  on  this  evidence  really  to  have 
passed  at  this  interview  ?  The  testator  says,  I  wish  to  give  my 
property  for  the  purpose  of  founding  a  Socialist  school.  Mr.  Bray 
says,  that  is  an  intention  which,  by  law,  you  cannot  carry  into 
effect.  The  testator  then  says  :  **  I  will  leave  the  property  to  the 
two  Jacksons :  they  know  my  wishes,  and  I  am  satisfied  they  will 
carry  out  my  intentions."  Does  not  that  amount  to  an  undertaking, 
— a  promise  on  their  part,  to  carry  out  the  intentions  which  the 
testator  had  expressed  in  the  will  ?  The  true  test  of  the  answer  to 
the  question  is  this,  would  the  testator  have  left  his  property  to  the 
defendants,  if  the  defendants  had  stated  in  answer  to  that  question 
that  they  would  not  carry  out  the  disposition  which  the  testator 
intended  to  effect  through  the  medium  of  the  trust,  which  he  had 
declared  on  the  instructions.  No  one  can  doubt,  that,  if  these 
defendants  had  stated  that  they  would  not  carry. out  the  intentions 
[  '^is  ]  of  this  testator,  this  disposition  *in  their  favour  would  not  have 
been  found  in  this  will.     Then,  if  the  disposition  in  their  favour  is 
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made,  and  made  only  for  the  purpose  of  carrying  out  the  testator's  Bussbll 
intentions,  and  made  upon  their  assent,  and  undertaking  that  those  jacrson. 
intentions  shall  be  carried  out,  surely  it  must  be  considered  as  an 
nndertaking  by  a  devisee  that  he  will  carry  out  the  intentions  of 
his  testator.  Suppose  a  case  which  is  more  familiar  and  common, 
and  shows  the  foundation  of  the  rule :  The  case  of  a  devise  to  A., 
and  the  testator  saying  I  mean  to  charge  that  estate  with  a  legacy 
of  5001.  in  favour  of  B.,  and  then  the  devisee  saying,  if  you  do  not 
create  the  charge  I  myself  will  pay  the  legacy  to  B. — what  is  the 
law  on  the  subject  ?  It  is  perfectly  clear,  that  in  that  case,  the 
devisee  would  be  bound  to  pay  the  legacy,  through  the  equity  which 
would  attach  on  him  in  this  Court.  So,  I  think,  in  the  present 
case,  the  assent  on  the  part  of  William  Jackson  to  this  devise  fixed 
on  him  a  trust  which  this  Court  would  not  permit  to  be  defeated  by 
the  subsequent  act.  I  think,  upon  the  evidence,  I  am  justified  in 
saying  that  Thomas  Aston  Jackson  was  present  on  this  occasion 
and  did  not  dissent.  I  think  the  true  result  of  the  evidence  is,  that 
he  was  present  at  the  interview;  though  I  might  not  be  justified  in 
saying  he  was  present  at  the  time  when  the  assent  was  given  by 
William  Jackson.  But,  whether  Thomas  Aston  Jackson  was 
present  or  not,  the  evidence  is,  I  think,  clear  that  the  gift  would  not 
have  been  made  to  him  but  for  the  promise  given  by  William 
Jackson,  that  the  intentions  of  the  testator  should  be  carried  into 
efie(*t ;  and  I  fully  agree  to  the  principles  laid  down  in  Huguenin  v. 
Boieley  (I),  followed  in  many  other  cases,  that  no  person  can  claim 
an  interest  under  a  fraud  committed  by  another.  However  inno- 
cent the  party  may  be,  if  the  original  transaction  is  tainted  with 
fraud,  that  taint  runs  through  the  derivative  interest,  and  prevents 
any  party  from  claiming  under  it. 

I  am  of  opinion,  therefore,  on  the  facts  of  this  case,  that  it  is       [  2i3  ] 
proved  there  was  a  devise  of  the  residuary  estate  of  this  testator  to 
these  defendants  on  a  secret  trust. 

The  case  was,  however,  argued  in  this  point  of  view:  It  was 
said,  that,  although  there  was  a  trust,  the  trust  was  not  definite : 
that,  in  order  to  create  a  trust,  you  must  find  a  certainty  of  subject 
and  of  object ;  and  that  there  was  here  no  certainty  of  one  or  the 
cither ;  and  cases  of  precatory  trusts  were  referred  to,  rather  than 
cited,  in  support  of  that  view  of  the  case.  I  think  cases  of  this 
description  are  entirely  distinguishable  from  cases  of  precatory 
trusts.    In  cases  of  precatory  trusts,  where  a  man  gives  a  certain 

(1)  9  E.  B.  148  (U  Yes.  289). 
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Bn8fiBLL  sum  to  A.,  hoping  or  believing  or  confiding  that  A.  will  make  some 
JA0K80N.  disposition  in  favour  of  B.,  the  certainty  or  uncertainty  of  the 
disposition  intended  by  the  testator  in  favour  of  B.  affords  a 
criterion  of  whether  it  was  the  intention  of  the  testator  or  not  to 
bind  A.  by  the  trust ;  because,  if  it  be  uncertain  what  amomit  was 
to  be  given  to  B.,  it  would  be  in  the  power  of  A.  to  cut  down  B.  to 
nothing,  and  therefore  the  testator  has  expressed  no  definite  intui- 
tion in  favour  of  B. ;  and  thus  the  uncertainty  of  the  subject  and 
of  the  object  in  those  cases  determines,  or  has  gone  far  to  determine, 
the  question,  whether  the  intention  of  the  testator  was  to  create 
a  trust  or  not.  But,  in  the  present  case,  there  is  no  doubt  of  that 
intention.  Here  there  is  the  absolute  undertaking  given  by  the 
devisee,  to  apply  the  money  to  a  particular  design  and  purpose 
indicated  by  the  testator  ;  and  this  case,  therefore,  seems  to  me  to 
fall  rather  within  the  principle  of  another  class  of  cases  than 
within  that  of  precatory  trusts :  I  mean  that  class  of  cases  which 
says,  that,  if  there  be  fraud,  it  lies  on  the  party  who  has  been 
guilty  of  the  fraud  to  sever  the  disposition  which  is  affected  by 
the  fraud  from  that  which  is  not  affected  by  the  fraud.  As  for 
instance,  in  the  case  of  a  trustee,  who  has  mixed  up  monies 
[  *2H  ]  belonging  to  *his  trust  with  monies  of  his  own,  the  onvs  is  on 
him  to  distinguish  that  part  which  is  affected  by  the  trust  from 
the  part  which  is  not  affected  by  the  trust ;  and  if  he  fails  in 
making  that  distinction,  to  the  extent  he  so  fails  the  Court  holds 
the  property  to  be  bound  by  the  trust :  and  so  in  the  present  ease, 
I  am  disposed  to  think  the  effect  of  there  being  any  uncertainty  (if 
there  be  any)  as  to  the  portion  of  the  property  which  was  intended 
to  be  bound  bv  this  trust,  would  be  to  throw  on  the  defendants 
the  onus  of  distinguishing  that  which  was  to  be  bound  by  the  trust 
from  that  which  is  alleged  to  be  unaffected  by  it.  On  this  part  oi 
the  case,  I  am  of  opinion  that  there  is  a  trust  sufficiently  proved. 

With  respect  to  the  object  of  the  trust,  I  think  it  is  proved 
sufficiently,  that  the  trust  attempted  to  be  created  was  either 
illegal  or  charitable.  But,  supposing  it  is  not  proved  that  the 
trust  was  illegal  or  charitable,  still  it  is  clear  that  the  devise  was 
made  to  these  defendants,  for  the  purpose  of  holding  it  upon  imst; 
and,  being  held  by  them  on  trust,  the  result,  as  I  conceive,  is,  that 
they  cannot  take  beneficially  in  any  view  of  the  case. 

I  am  of  opinion,  therefore,  that  there  must  be  a  declarationi 
that,  it  appearing  by  the  evidence  that  the  residuary  property  v^s 
given  to  these  defendants  upon  trusts,  which,  as  to  the  monies 
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arising  from  the  sale  of  the  freehold  and  leasehold  estates,  could     russbll 
not  by  law  take  effect,  those  dispositions,  so  far  as  they  relate  to     Jj^okbon. 
the  respective  monies  to  arise  from  the  sale  of  the  freehold  and 
leasehold  estates,  are  void  ;  and  that  the  defendants,  the  Jacksons, 
are  trustees  for  the  heir-at-law  and  next  of  kin  of  the  testator  in 
respect  of  monies  arising  from  those  dispositions. 

There  remains  then  a  question  arising  between  the  next  of  kin 
and  the  Attorney-Oeneral  as  to  the  pure  personalty.  Now,  on 
looking  at  the  evidence,  I  am  not  *quite  satisfied  on  the  question  [  '^^^  ] 
ubich  has  been  raised  of  the  nature  of  the  doctrines  of  Socialism, 
What  is  said  on  that  subject  is  this,  that  the  leading  principle  of 
the  society  or  sect  is,  "  to  establish  a  new  system,  called  the  rational 
system  of  society,  derived  solely  from  nature  and  experience,  and 
ultimately  to  terminate  all  existing  religions,  governments,  laws, 
and  institutions."  Now  those  are  stated  to  be  the  doctrines  of 
Socialism  as  propounded  by  Robert  Owen ;  but  whether  this 
testator  was  clearly  referring  to  the  doctrines  of  Socialism  as 
propounded  by  Bobert  Owen,  or  not,  rests,  I  think,  on  rather  loose 
evidence ;  for  all  the  evidence  that  I  have  been  able  to  find  on  the 
point  is,  that  Mr.  Bray  says,  **  that  the  instructions  which  he 
received  from  the  testator  were  declaratory  of  his  intention  of 
establishing  a  school  for  the  education  of  children  in  the  doctrines 
of  Socialism,  and,  so  far  as  I  recollect,  according  to  the  principles 
of  Robert  Owen."  Whether  there  be  any  doctrines  of  Socialism 
other  than  the  doctrines  of  Socialism  founded  by  Bobert  Owen, 
and  what  such  other  doctrines  of  Socialism  are,  I  do  not  know. 
At  all  events,  there  is  a  sufficient  case  for  inquiry  on  this  point ; 
and  I  think,  moreover,  that  the  case  is  a  proper  one  on  which  to 
direct  the  inquiry,  inasmuch  as  the  matter  is  not  in  issue  between 
the  Attomey-Oeneral  and  the  plaintiff,  and  therefore  there  is 
nothing  in  truth  on  which  I  could  adjudicate  as  between  them  on 
the  qnestion  whether  the  property  is  given  on  an  illegal  or  on  a 
charitable  trust. 

The  will  contains  no  trust  for  the  payment  of  debts.  The  words 
are:  ''all  the  rest  and  residue  of  my  freehold  and  leasehold 
property,  stock  in  trade,  household  furniture  and  effects,  whatso* 
ever  and  wheresoever,"  upon  trust  to  sell,  and  receive  the  money 
to  arise  from  such  sale,  "  and  stand  and  be  possessed  thereof,  in 
trast  to  pay  and  discharge  the  legacies  hereinafter  by  me  given 
and  bequeathed."  The  debts  therefore  will  not  fall  on  the  free- 
hold estate.    The    *declaration  will    be,    that    the    funeral  and       [*2i6] 
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BnsssLL 

r. 
JAOKBOH. 


teBtamentary  expenses  and  debts  be  paid  pro  nUd  out  of  the  pure 
personal  estate  and  personalty  affected  with  land,  and  that  the 
legacies  be  paid  pro  rata  out  of  the  freehold,  leasehold,  and 
personal  estate.  It  must  be  referred  to  the  Master  to  take  an 
account  of  the  freehold,  leasehold,  and  personal  estate,  distin* 
guishing  all  parts  of  the  personal  estate  which  by  law  could  not 
be  given  for  charitable  purposes  ;  and  then  to  take  also  the  osnal 
account  of  the  testator's  funeral  and  testamentary  expenses  and 
debts.  The  Master  will  take  an  account  of  the  rents  and  profits 
which  have  been  received,  and  inquire  what  would  be  the  proper 
proportion  of  the  debts  and  of  the  legacies  to  be  paid  out  of  the 
three  several  properties  according  to  those  declarations.  And  he 
will  also  inquire  what  are  the  doctrines  of  Socialism  referred  to 
by  the  testator.    And  further  directions  and  costs  will  be  reserved. 


1852. 

Deo.  2,  S,  4,  6. 

1853. 

Jan.  8. 

TUBNBB, 

V.-C. 
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FOEDHAM  V.  WALLIS  (1). 

(10  Hare,  217—233 ;  S.  C.  22  L.  J.  Ch.  648  ;  17  Jur.  228;  I  W.  R  lia) 

A  testator  devised  certain  estates  to  trustees  for  the  payment  of  his  debts, 
and  appointed  the  same  trustees  his  executors,  and  devised  other  eetates  in 
various  portions,  some  to  the  same  trustees  for  the  separate  use  of  married 
women  for  life  with  remainders  over,  others  to  devisees  in  fee,  azid  others 
to  devisees  for  life  with  remainders  over  in  tail,  and  of  some  of  these  estates 
the  testator  created  terms  for  raising  specific  sums  of  monej,  and  others  be 
charged  with  legacies  and  annuities.  The  testator  died  in  Januarr,  l^^^X 
On  a  bill  filed  in  August,  1849,  by  the  payee  of  a  promissory  note  made  by 
the  testator  (on  which  it  was  proved  that  interest  had  been  paid  by  tl^ 
executors  up  to  1847),  for  payment  of  the  note  out  of  the  real  as  well  as  the 
personal  estate,  against  the  executors  and  trustees,  some  of  whom  were 
insolvent,  against  the  residuary  legatees  who  had  received  payments  oa 
account  of  the  residuary  shares,  and  against  the  parties  beneficiallT 
interested  in  the  real  estate,  of  whom  some  set  up  the  Statute  of  Limiu- 
tions  in  bar  of  the  demand,  some  omitted  to  do  so,  and  others  were  out 
of  the  jurisdiction :  Held, 

That  payment  of  interest  is  an  acknowledgment  of  a  debt ;  smd,  upon  a 
general  acknowledgment  of  a  debt  where  nothing  is  said  to  prsTent  it,  a 
general  promise  to  pay  is  to  be  implied  Tand  such  an  a<^nowledgment  made 
by  a  party  filling  the  two  characters  of  beneficial  devisee  and  executor,  mill 
be  attributed  to  both  characters  and  not  to  one  only,  for  the  moral  obligatiofi 
does  not  attach  more  to  one  character  than  to  the  other.  But  it  is  other- 
wise where  the  characters  held  by  the  party  are  entirely  distinct,  cs  wbev^ 
he  is  personally  liable  as  debtor,  and  is  answerable  also  in  the  ebaractCT*  of 
executor  or  trustee  of  another ;  for  he  then  represents  two  persona,  and  th« 


(1)  In  re  MacdonaJd  [1897]  2  Ch. 
181.  66  L.  J.  Ch.  630.  76  L.  T.  713; 
Coope  V.  Cre$8wdl  (1866)  L.  R.  2  CL 
112,  36  L.  J.  Ch.  114,  66  L.  T.  42; 


Aiiburyr.  A$thury  [ISBSI  2  Ch.  111. 
67  L.  J.  Ch.  471,  78  L.  T.  494  ;  /a  rr 
Lacey  [1907]  1  Ch.  330. 
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question  in  such  a  case  is  by  whom  the  promise  is  made,  and  not  what  is 
its  extent  or  effect. 

That  the  payment  of  interest  of  a  debt  of  the  testator  by  his  executors  in 
that  character,  they  being  also  trustees  of  his  real  estate  not  subjected  by 
the  will  to  debts,  did  not  necessarily  keep  the  debt  alive  as  against  the  real 
estate. 

That  the  creditor  was  entitled  to  a  decree  as  against  the  parties  bene- 
ficially interested  in  the  real  estate  who  had  omitted  to  claim  the  benefit 
of  the  Statute  of  Limitations. 

That  the  heir  or  devisees  of  the  real  estate  of  a  testator  might  themselves 
take  proceedings  for  seciiring  the  due  application  of  the  personal  estate  in 
the  payment  of  the  debts,  and  in  exoneration  of  the  real  estate  ;  and  that 
they  cannot,  therefore,  after  a  lapse  of  time,  successfully  resist  the  claim  of 
a  creditor,  as  against  the  real  estate,  on  the  ground  of  his  laches  in  not 
suing  earlier  for  the  recovery  of  the  debt. 

That  the  demand  of  a  simple  contract  creditor  as  against  the  real  estate 
of  a  testator,  which  would  otherwise  be  barred  by  the  Statute  of  Limita- 
tions, was  not  kept  alive  so  as  to  preclude  the  operation  of  the  statute,  by 
the  effect  of  any  right,  which  might  exist  or  might  have  existed  among  the 
parties,  to  have  the  assets  of  the  testator  marshalled  (1). 

That  pa^'ments  by  executors  to  residuary  legatees,  whilst  the  debts  of 
the  testator  remained  unpaid,  was  a  breach  of  trust ;  and  that,  the  debts 
having  been  kept  alive  against  the  executors,  the  statute  was  no  bar  to  the 
claim  of  the  creditor,  as  against  the  residuary  legatees,  to  the  extent  of 
their  interest  in  the  residue,  and  they  must  therefore  refund  the  monies 
they  had  received  on  account  of  the  estate. 

That  parties,  who  being  joint  and  several  debtors  had  not  availed  themselves 
of  the  statute,  and  have  been  held  liable  to  debts  which  the  statute  would 
have  barred,  cannot  insist  upon  contribution  from  other  joint  and  several 
debtors,  who  have  protected  themselves  by  setting  up  the  statute  from  their 
liability  in  respect  of  the  same  debts — semble.  But  whatever  the  right  to 
nich  contiibution  may  be,  it  does  not  entitle  the  creditor  to  insist  upon  its 
application  as  against  the  debtors,  who  have  so  protected  themselves. 

A  creditor's  bill  for  the  administration  of  the  real  and  personal 
estate  of  George  Starkins,  deceased.  The  plaintiffs  were  the 
execators  of  Edward  King  Fordham ;  and  the  debt  on  which  the 
Bait  was  founded  was  claimed  to  be  due  upon  a  joint  and  several 
promissory  note  of  *  George  Starkins  and  George  Starkins  Wallis, 
dated  the  14th  of  November,  1826,  for  the  sum  of  2,000^  and 
interest. 

George  Starkins,  by  his  will,  dated  the  18th  of  October,  1887, 

devised  certain  estates,  called  White's  and  Gate's  farms,  to  George 

Starkins  Wallis,  Frederick  Chaplin,  and  Frederick  Woodham  Nash, 

to  the  use  of  those  three  parties  during  the  life  of  Sarah  Wedd,  the 

^ife  of  Charles  Wedd,  in  trust  for  her  separate  use,  with  remainder, 

fts  to  Gate's  Farm,  to  Sarah,  the  wife  of  Thomas  Chaplin,  for  her 

life,  with  remainder  to  her  in  tail,  remainder  to  her  appointment 

(1)  This  point  is  questioned  hy  Lord  of  the  remedies  of  simple  contract 
''^t  lioonaxds  in  his  work  on  Beal  creditors  has  deprived  the  point  of 
Property  Statutes,  but  the  extension      much  importance. — O.  A,  S. 


Fordham 

r. 
Wallis. 
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FoBDHAM  by  will,  and  in  default  to  Sarah  Chaplin  herself  in  fee ;  and»  as  to 
WALLis.  White's  farm,  with  remainder  to  the  children  of  the  said  Sarah 
Wedd  (except  the  said  Sarah  Chaplin  and  except  Elizabetli  Chaplin) 
in  tail,  with  remainder  to  such  uses  as  Sarah  Wedd  by  will  should 
appoint,  with  remainder  to  Sarah  Wedd  in  fee.  He  then  devised 
two  other  farms,  called  the  High  Layer  farm  and  the  Hogg's  farm ; 
as  to  the  High  Laver  farm,  to  George  Starkins  Wallis  for  life,  with 
remainder  as  to  one  moiety  to  Frederick  Chaplin  and  Frederick 
Woodham  Nash,  during  the  life  of  Ann  the  wife  of  Joseph  Ellis, 
afterwards  Ann  Wright,  the  wife  of  A.  Wright,  in  trust  for  her 
separate  use,  with  remainder  to  her  children  in  tail,  with  remainder 
to  the  uses  declared  of  the  other  moiety  in  favour  of  Sarah  the  wife 
of  Thomas  Hacker  Boddy,  and  to  her  children,  with  an  ultimate 
remainder  to  the  right  heirs  of  the  survivor  of  Ann  Ellis  and  Sarah 
Boddy ;  and,  as  to  the  other  moiety,  he  devised  it  to  Chaplin  and 
F.  W.  Nash,  during  the  life  of  Sarah  Boddy,  for  her  separate  use, 
with  remainder  to  her  children  in  tail,  with  remainder  to  the  same 
uses  as  he  had  before  declared  of  the  other  moiety  in  favour  of  Ann 
Wright  and  to  her  children,  and  with  an  ultimate  remainder  also 
[  *2i9  ]  to  the  right  heirs  of  the  survivor  of  Ann  Wright  and  Sarah  ^Boddy. 
He  then  devised  the  other  farm,  called  Hogg's  farm:  and  first 
charged  it  with  an  annuity  of  lOOZ.  to  James  Inkersole ;  and  subject 
thereto,  he  gave  it  to  Frederick  Woodham  Nash  for  a  term  of  1,000 
years,  with  remainder  as  to  one-half  to  Thomas  Inkersole  for  life, 
with  remainder  to  the  children  of  Thomas  Inkersole  in  tail,  with 
remainder  to  his  appointment  by  will,  and  with  an  ultimate  remainder 
to  John  Inkersole  in  fee ;  and  the  other  half  the  testator  gave  to 
John  Inkersole  for  life,  with  remainder  to  the  children  of  John 
Inkersole  in  fee,  remainder  to  John  Inkersole's  appointment  in  fee. 
And  the  testator  declared  the  trusts  of  the  term  of  1,000  years 
vested  in  Nash  to  be  for  the  purpose  of  raising  a  sum  of  2,000f.  for 
Mrs.  Collier,  and  another  sum  of  2,0002.  for  Mrs.  Cheeseman.  He 
appointed  Chaplin  trustee  to  preserve  contingent  remainders,  and 
gave  a  leasing  power  to  the  tenants  for  life,  and  to  the  trustees, 
Wallis,  Chaplin,  and  Nash,  during  the  minorities,  with  directions 
for  maintenance.  He  then  dealt  with  three  other  estates,  called 
the  Bishop  Stortford  estate,  the  Wallasea  Island  estate,  and  the 
Elsenham  estate.  He  charged  those  estates  with  debts  and 
legacies,  giving  directions  first  as  to  the  Bishop  Stortford  estate, 
then  as  to  the  Wallasea  Island  estate,  then  as  to  the  Elsenham 
estate,  that  they  should  be  applied  in  payment  of  his  debts;  and, 
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sabject  to  the  charge  of  the  debts,  he  gave  one-half  of  all  those     Fobdham 

estates  to  George  Starkins  Wallis  in  fee,  and  the  other  half  to  the      wallis. 

children  of  Ann  Inkersole  except  James  Inkersole ;  and  then  he 

de&It  with  a  hoose  in  his  own  occupation  in  Bishop  Stortford,  which 

he  gave  to  Chaplin  in  fee,  giving  him  also  the  property  in  that 

house ;  and  he  gave  him  the  power  to  purchase  the  other  property 

in  Bishop  Stortford.     The  testator  then  gave  certain  legacies,  and 

bequeathed  the  residue  of  his  personal  estate,  one  half  to  George 

Starkins  Wallis,  and  the  other  half  to  the  children  of  Ann  Inkersole 

(except  James  Inkersole) ;  and  he  appointed  Wallis,  Chaplin,  ^and       L  *^'^^  ] 

Nash  to  be  his  executors.    By  a  codicil,  the  testator  gave  another 

part  of  the  estate  in  Bishop  Stortford  to  Chaplin  in  fee ;  and  by 

anothtf  codicil  he  gave  further  legacies. 

The  testator  died  on  the  22nd  of  January,  1848. 

The  bill  was  filed  in  August,  1849.  The  defendants  were  Wallis, 
Chaplin,  and  Nash,  the  executors  of  the  testator,  and  the  parties 
beneficially  interested  under  the  devises  and  residuary  bequests 
contained  in  his  will.  The  defendant  Chaplin  had  become  bankrupt, 
and  the  defendants  Wallis  and  Nash  were  represented  to  be  insol- 
vent. All  the  real  estates  by  the  will  charged  with  the  payment  of 
debts  had  been  sold,  and  large  payments  had  been  made  by  the 
executors  to  the  residuary  legatees.  And  the  bill  prayed,  in 
addition  to  the  usual  accounts  of  the  debts,  of  the  personal  estate, 
and  of  the  proceeds  of  the  estates  charged  with  the  debts,  a  decree 
against  the  executors  for  wilful  default ;  and  that  special  inquiries 
might  be  directed,  for  the  purpose  of  ascertaining  the  liabilities  of 
the  executors  respectively,  by  reason  of  such  wilful  default,  for  the 
monies  which  should  be  found  due  from  the  others  or  other  of  them 
to  the  estate  of  the  testator ;  and  that  special  inquiries  might  also  be 
directed,  for  the  purpose  of  ascertaining  the  ability  of  the  last-named 
defendants  respectively  to  make  good  the  monies  for  which  they 
should  be  found  liable;  and  that  Wallis  and  Nash  might  be 
appointed  by  the  Court  to  prove  against  the  estate  of  Chaplin  for 
the  naoney  which  should  be  so  found  due  from  him,  and  that  the 
monies  which  should  be  recovered  might  be  applied  in  a  due  course 
of  adminbtration  in  payment  of  the  testator's  debts ;  and  in  case 
the  same  should  be  found  insufficient  for  the  purpose,  then  that  an 
aeeount  might  be  taken  of  the  monies  paid  to  the  residuary 
legatees,  and  ihat  they  might  be  respectively  ordered  to  refund 
inch  monies,  and  that  those  monies  might  be  applied  in  a  due 
course  of  administration  in  *payment  of  the  testator's  debts  ;  and       C  •^^i  ] 
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FoRDHAM  in  case  those  monies  also  should  be  found  insufficient,  then  that  an 
Walus.  account  might  be  taken  of  all  the  real  estate  of  the  testator  other 
than  the  estate  by  the  will  charged  with  the  payment  of  his  debts, 
and  of  the  rents  and  profits  thereof,  which  had  been  receiyed 
by  the  defendants ;  and  that  the  deficiency  might  be  raised  and 
paid  out  of  the  rents  and  profits  of  the  real  estate,  and  bj 
a  sale  of  a  competent  part  thereof;  and  for  a  receiver  in  the 
meantime. 

All  the  defendants  to  the  bill  set  up  the  Statute  of  Limitations, 
except  the  executors  and  the  defendants  Cheeseman  and  wife  and 
the  trustees  of  their  settlement,  who  were  interested  in  one  of  the 
sums  of  2,00(M.  given  by  the  will.  The  evidence  in  the  canae 
consisted  only  of  the  proof  of  the  promissory  note  by  a  witness 
named  Thurnell,  who  also  stated,  that  there  had  been  paid  through 
his  house  of  business,  as  the  agents  and  on  the  behalf  of  the 
executors,  to  Edward  King  Fordham,  in  respect  of  interest  on  the 
sum  of  2,0002.  secured  by  the  promissory  note,  the  sums  following, 
viz.  lOOZ.  on  the  29th  of  November,  1843,  for  one  years*  interest, 
194Z.  3«.  4d.  on  the  18th  of  August,  1846,  for  two  years*  interest 
less  property  tax,  97i.  Is.  8d.  on  the  13th  of  January,  1847,  for  one 
years*  interest  less  property  tax,  and  the  like  sum  on  the  1st  of 
December,  1847.  The  witness  stated  that  the  means  of  making 
the  three  first  payments  were  remitted  to  him  or  his  bouse  of 
business  by  the  defendant  Chaplin,  one  of  the  executors ;  and  that 
the  last  of  the  payments  was  made  out  of  money  in  the  hands  of 
his  partner  and  himself,  belonging  to  the  testator's  estate  ;  and  the 
payments  were  accepted  in  satisfaction  of  the  interest  due  on  the 
produced  note  up  to  the  respective  periods  to  which  the  payment 
in  each  case  purported  to  extend.  Some  of  the  devisees  were  als'O 
proved  to  be  out  of  the  jurisdiction. 

[  222  ]  Sir  W.  P.  Wood  and  Mr.  A.  Smith  for  the  plain tiflfs: 

In  addition  to  the  grounds  on  which  the  Court  proceeded,  as 
against  the  several  defendants,  which  will  be  found  in  the  judgment, 
it  was  argued,  on  behalf  of  the  plaintiffs,  that  the  payment  of 
interest  by  the  trustees  of  the  real  estate  should  be  regarded  as 
the  performance  of  a  duty  to  which  the  estate  was  liable,  and, 
therefore,  to  have  been  made  on  behalf  of  their  cestuis  que  trustent : 
and  that  the  debt  was  thus  kept  alive  against  either  the  fee  or  the 
life  interest  in  these  estates  :  Lord  St.  John  v.  Bovghton  (i),  To/t  v. 
(1)  47  B.  B.  224  (9  Sim.  219). 
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Stephenson  (i),  Francis  v.  Grover  (2),  Wynne  v.  Styan  (8);  and  that 
even  as  against  the  defendants  interested  in  the  real  estate,  who 
had  set  up  the  Statute  of  Limitations  in  bar  of  the  claim  of  the 
pkintififs,  the  other  defendants  would  be  entitled  to  contribution 
against  them  in  respect  of  any  debt  of  the  testator  which  they 
might  be  compelled  to  pay ;  and  that  the  plaintififs  could  enforce 
this  right  of  contribution  among  the  defendants :  Braithwaite  v. 
Britain  (4),  Winter  v.  Innes  (5) :  that  the  plaintiffs  were  also  entitled 
to  have  the  assets,  which  became  applicable  to  the  payment  of 
debts  by  virtue  of  the  charge  in  the  will  or  otherwise,  marshalled 
in  their  favour:  Vickers  v.  Oliver (e),  Oibbs  v.  Ougier  {7).  [Other 
cases  cited  for  the  plaintiffs  are  referred  to  in  the  judgment, 
postJ]  With  reference  to  the  claim  against  the  residuary  legatees, 
requiring  them  to  refund  the  monies  they  had  received,  March  v. 
Russell  (8),  and  Gillespie  v.  Alexander  (9)  were  cited. 

Mr.  Roltf  Mr.  Elmsley,  Mr.  Glasse,  Mr.  Craig,  Mr.  Faber,  Mr. 
C.  Barhei'y  Mr.  Smythe,  Mr.  J.  H.  Palmer,  and  Mr.  Prior, 
for  the  several  defendants : 

The  arguments  in  opposition  to  the  title  of  the  plaintiff  to  relief 
as  against  the  devisees  and  parties  beneficially  interested  in  the 
real  estate  are  condensed  and  stated  in  the  judgment.  The  following 
aathorities  were  cited  on  behalf  of  the  defendants :  On  the  argument 
that  payments  of  interest  by  the  trustees  and  executors  would  not 
keep  the  debt  alive  against  the  cestuis  que  trustent:  Davies  v. 
Edtcards  (10),  Atkins  v.  Tredgold  (11),  Scholey  v.  Walton  (12),  Slater  v. 
Ijoicson  (13),  TuUock  v.  Dunn  (u).  That  the  payments  made  by  the 
executors  were  not  in  their  nature  sufficient  to  found  a  new  promise, 
to  revive  the  debt  as  against  the  real  estate :  Neve  v.  Hollands  (I6), 
Smith  V.  Thome  (i6),  A'Court  v.  Cross  (i7).  That  payments  made 
by  one  in  his  character  of  executor,  would  not  amount  to  an 
acknowledgment  on  which  to  charge  the  beneficial  interests  which 


fobdhaic 
Wallis. 


[  228  ] 


(  )  1  D.  M.&G.  28.    See9lB.  E. 

[t\  71  R.  B.  26  (5  Hare,  39). 

\S)  78  B.  B.  96  (2  Ph.  303). 

[\)  44  B.  B.  56  (1  Keen,  206). 

•  j;  48  B.  B.  24  (4  My.  &  Cr.  101). 

.6}  1  Y.  &  C.  C.  C.  211.  The  deci- 
coii  in  that  case  is  explained  by  Lord 
St.  Lsosabds  in  Bushy  t.  SeymouTy 
&*»  B.  B.  331  at  p.  336  (1  Jo.  &  Lat 
634);  and  flee  judgment,  jMX^,  p.  353. — 
O.A.S. 


(7)  8  B.  R  348  (12  Ves.  413). 

(8)  45  B.  B.  196  (3  My.  &  Cr.  31). 

(9)  27  B.  B.  35  (3  Bum.  130). 

(10)  86  B.  B.  560  (7  Ex.  22). 

(11)  26  B.  B.  254  (2  B.  &  0.  23). 

(12)  67  B.  B.  414  (12  M.  &  W.  510). 

(13)  1  B.  &  Ad.  396. 

(14)  27  B.  B.  765  (By.  &  M.  416). 

(15)  18  Q.  B.  262. 

(16)  88  R  B.  555  (18  a  B.  134). 

(17)  3  Bing.  329. 
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FoBDHAM  such  executoF  took  as  devisee ;  and  that  the  rule  as  to  joint 
Wallis.  contractors  did  not  apply  after  the  death  of  one,  *as  between  his 
f  ^224  ]  representatives  and  the  survivor :  Way  v.  BaueU  (l).  On  the 
argument  as  to  marshalling :  Biisby  v.  Seymour  (2).  That  if  there 
had  been  at  one  time  a  sufficient  personal  estate  which  the 
executors  had  not  duly  applied,  the  Court  would  not,  after  tiie  time 
limited  by  the  statute  had  elapsed,  revive  the  debt  against  tiie  real 
estate :  Bateman  v.  Pinder  (3).  [They  also  referred  to  Ball  ?. 
Hanis  (4).] 

The  Vicb-Ghancellor  : 

In  order  to  arrive  at  a  satisfactory  conclusion  in  this  case,  it  is 
necessary,  I  think,  to  consider  it  separately  with  reference  to  the 
several  defendants ;  and,  first,  with  respect  to  the  execators.  The 
Statute  of  Limitations  not  being  set  up,  there  can  be  no  doubt  that 
the  plaintiffs  are  entitled,  as  against  them,  to  the  usual  accounts 
of  the  personal  estate,  and  of  the  rents,  profits,  and  proceeds  of  the 
real  estates,  charged  with  the  payment  of  the  debts.  It  was 
contended,  however,  on  the  part  of  the  defendant  George  Starkins 
Wallis,  one  of  the  executors  (and  the  same  argument  would  seem 
to  apply  on  the  part  of  the  defendant  Chaplin  and  his  assignees^ 
that  the  acknowledgment  of  the  debt  being  by  the  payment  of 
interest,  and  the  payment  of  interest  being  by  him  and  othera  in 
the  character  of  executors,  his  interest  in  the  real  estates,  as 
[  *226]  beneficial  *devisee,  could  not  be  affected  by  the  acknowledgment; 
and  that,  so  far  as  those  interests  were  concerned,  the  statote 
would  be  an  effectual  bar ;  but  the  statute  is  not  set  up,  and  if  it 
were,  I  do  not  think  this  argument  could  be  maintained  either  npon 
principle  or  upon  authority. 

To  consider  the  question  upon  principle,  the  bar  of  the  statute  is 
precluded  by  the  payment  of  interest ;  because  the  payment  of 
interest  is  an  acknowledgment  of  the  debt,  and  the  law  implies 
from  the  acknowledgment  of  the  debt  a  promise  to  pay  it.  As  is 
said  by  Lord  Tenterden,  in  Tanner  v.  Smart  (6),  "  Upon  a  general 
acknowledgment,  where  nothing  is  said  to  prevent  it,  a  general 
promise  to  pay  may  and  ought  to  be  implied  "  (6) ;  and  this  implie<i 
promise  rests,  as  I  apprehend,  upon  the  moral  obligation  to  pej- 
How,  then,  is  it  to  be  affected  by  the  circumstance  of  the  part;  bj 

(1)  71  R.  E.  32  (5  Hare,  55>  (4)  48  B.  B.  90  (4  My.  4  Cr.  264;. 

(2)  68  B.  R  3M  (1  Jo.  &  Lat.  527,  (5)  30  R.  R.  461  (6  B.  &  C.  »«)• 
634,  per  Lord  St.  Leonards).                      (6)  30  R.  R.  at  p.  466  (6  B.  AC. 

(3)  61  R.  R.  319  (3  Q.  B.  574). 
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whom  it  is  made  holding  the  position  both  of  execator  and  devisee  ?  Fobdham 
Why  is  it  to  be  applied  to  one  character  rather  than  to  another  ?  wallis. 
and  why  not  to  both  ?  Can  the  moral  obligation  attach  to  him  less 
as  beneficial  devisee  than  as  execator  ?  It  is  true,  that,  in  cases 
where  the  party  making  the  payment  holds  two  perfectly  different 
characters  (as  if  he  be  debtor  in  his  individual  character  and  debtor 
also  as  executor),  the  Courts  will,  as  in  Atkins  v.  Tredgold  (i),  and 
Way  V.  Boisett  (2),  look  to  the  character  in  which  he  has  made  the 
payment ;  but,  in  those  cases,  although  the  person  is  the  same,  the 
characters  which  he  fills,  and  the  rights  and  liabilities  incident  to 
those  characters,  are  in  law  wholly  different.  It  is,  in  fact,  the 
case  of  two  persons,  and  it  is  necessary  therefore  to  distinguish 
them.  The  question  in  those  cases,  in  truth,  is,  by  whom  the 
promise  is  made,  not  what  is  the  extent  or  effect  of  the  promise. 

I  think,  therefore,  that,  upon  principle,  the  distinction  thus  [  ^^^  1 
attempted  on  the  part  of  the  defendant  Wallis  cannot  be  maintained, 
and  that  to  the  extent  of  his  interest  in  the  real  estates  the  statute 
cannot  operate  as  a  bar ;  and  the  case  of  Putnam  v.  Bates,  though 
not  decisive  upon  the  point,  seems  to  favour  this  view  ;  for,  in  that 
case,  Mrs.  Bates's  interest,  both  in  the  real  and  in  the  personal 
estate,  were  held  to  be  affected.  The  same  principle  must,  I 
think,  govern  the  case  as  to  the  estates  devised  to  the  defendant 
Chaplin. 

The  next  case  to  be  considered  is,  I  think,  that  of  the  defendant 
Cheeseman  and  wife,  and  their  trustees ;  and,  as  to  these  parties, 
the  statute  not  being  set  up,  I  do  not  see  how  their  interests  in  the 
real  estates  can  be  at  all  protected.  To  the  extent  of  those  interests 
there  appears  to  me  to  be  no  bar. 

We  come  then  to  the  case  of  the  residuary  legatees ;  and  as  to 
these  parties  also,  I  am  of  opinion,  that,  so  far  as  their  interests  in 
the  residue  are  concerned,  the  statute  furnishes  no  bar.  The  pay- 
ment over  to  them  by  the  executors,  whilst  the  debts  were  unpaid, 
was  an  absolute  and  unqualified  breach  of  trust.  The  monies  which 
have  been  paid  to  them  were  properly  applicable  to  the  payment  of 
the  testator's  debts,  and  must  have  been  so  applied  if  they  had 
remabed  in  the  hands  of  the  executors ;  and,  standing  as  they  do 
in  the  character  of  volunteers,  they  can  be  in  no  better  position 
than  the  parties  by  whom  the  payment  to  them  was  made.  There 
mast  be  an  account,  therefore,  of  the  monies  paid  over  to  those 
parties. 

(1)  26  B.  E.  234  (2  B.  A  C.  23).  (2)  71  E.  E.  32  (5  Hare,  55). 
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FosDHAM         The  parties  whose  case  is  next  to  be  dealt  with  are  the  devisees 
Wallis.      of  Gate's  and  White's  farms.     These  farms  are  devised  to  the  three 
executors  during  the  life  of  Sarah  Wedd,  in  trust  for  her,  with 
[  *227  ]       remainder  to  uses  in  favour  of  her  children  *and  grandchildren ; 
and  Sarah  Wedd  and  all  the  parties  interested  in  remainder  have 
claimed  the  benefit  of  the  statute.     The  plaintiffs  being  pressed  on 
this  part  of  their  case  by  the  weight  of  the  decision  in  Putnam  v. 
Bates  (1)  denied  the  authority  of  that  case,  and  insisted  that  it  was 
founded  on  an  erroneous  analogy,  and  was  contravened  by  the  e&se 
ot  Brockkhursty.  Je88op{2).     They  relied  upon  part  of  the  eslates 
of  the  testator  being  charged  with  his  debts,  and  upon  the  rights  of 
simple  contract  creditors  to  marshal  assets,  insisting  that,  aceording 
to  Hughes  v.  Wynne  (3),  creditors  were  not  bound  to  come  forward 
so  long  as  they  had  a  trustee  to  pay  them ;  and  that,  according  to 
Vickers  v.  Oliver  (4),  simple  contract  debts  were  kept  alive  for  tw^ity 
years  by  the  right  to  marshal ;  they  also  insisted,  that,  the  executors 
being  trustees  of  the  life  estate  and  having  paid  the  interest,  the 
debt  was  kept  alive  as  to  the  fee,  or  at  all  events  as  to  the  life 
interest ;  and  they  contended,  that,  if  they  established  their  claim 
against  any  part  of  the  testator's  estates,  there  would  be  a  right  ol 
contribution  on  the  part  of  the  devisees  of  those  estates  against  the 
remaining  estates,  which  would  give  them  a  title  against  iho^ 
estates  also.     The  defendants,  on  the  other  band,  disputed  all  these 
points,  and  they  mainly  relied  on  the  case  of  Putnam  v.  Bate*, 
They  fortified  their  positions  by  arguments  deduced  from  the  doctrine 
now  established  at  law,  that  the  acknowledgment  of  a  debt  operates 
by  way  of  a  new  promise ;   and  they  also  relied  strongly  on  the 
laches  of  the  plaintiffs. 

I  will  first  consider  the  case  of  Putnam  v.  Bates.  That  case,  if. 
as  was  said  in  argument,  it  has  not  been  followed,  has  certainly  been 
recognised,  and  has  clearly  not  been  overruled.  The  ntmost  which 
has  been  said  against  its  authority  is,  that  other  considerations 
[  '228  ]  might  in  future  *cases  be  necessary  to  be  attended  to.  It  has  stood 
for  upwards  of  twenty-five  years,  and  it  would  require  therefore 
very  strong  and  convincing  reasons  to  justify  me  in  departing  from 
it,  even  if  I  was  dissatisfied  with  the  grounds  upon  which  it  rests  ; 
but,  upon  the  best  consideration  which  I  have  been  able  to  give  to 
the  subject,  I  am  not  disposed  to  dissent  from  those  grounds.     The 

(1)  53  E.  E.  67  (3  Rues.  188).  (4)  1   Y.  &  C.  C,  211.     See   note, 

(2)  40  £.  B,  172  (7  Sim.  438).  ante,  p.  349. 

(3)  T.  &  E.  307. 
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case  rests  upon  the  decisions  in  Atkins  v.  Tredgold  (1)  and  Slater  v.  Fordham 
Laicton  (i),  and  the  principle  of  those  cases  was  this — that  one  party  wallis. 
was  not  to  be  bound  by  the  admissions  of  another,  except  in  cases 
of  continaing  joint  contract.  This  principle  is  surely  founded  in 
justice.  Apart  from  purely  legal  considerations,  it  cannot,  I  think, 
be  doubted,  that  it  ought  not  to  be  in  the  power  of  any  person  by 
his  admissions  to  revive  a  right  against  another,  which,  but  for  that 
admission,  would  have  been  wholly  extinguished,  as  was  the  case  in 
CkannfU  ▼.  Dit€hbum(s),  But  then  it  is  said,  that  this  principle 
ought  not  to  have  been  applied  to  cases  such  as  Putnam  v.  Bates 
and  the  present  case ;  that  the  liability  of  the  real  estate  was  so 
canneeted  with  the  liability  of  the  personal  estate  as  to  preclude 
the  application  of  the  principle  ;  but  I  think  that  what  we  have  to 
consider  in  these  cases  is,  the  act  of  the  person,  and  not  the 
position  of  the  estate;  for  the  existence  or  non-existence  of  the 
(iemand  depends  upon  the  act  of  the  person,  and  not  upon  the 
relative  liability  of  the  property.  I  adopt,  therefore,  the  principle 
of  Putnam  v.  Bates. 

It  is  to  be  considered,  then,  whether  the  application  of  that  case 
i&  displaced  by  the  other  grounds  on  which  the  plaintiffs  have  relied, 
h  is  said,  that  the  case  was  contravened  by  Brocklehurst  v.  Jessopp, 
and  I  admit  that  in  principle  it  is  difficult  to  distinguish  the  two 
cases ;  there  it  seems  to  have  been  considered  that  the  debt  would 
be  *kept  alive  against  the  personal  estate  by  payments  made  out  [  '^229  ] 
of  the  real  estate  ;  whereas,  in  Putnam  v.  Bates,  the  debt  was  held 
not  to  be  kept  alive  against  the  real  estate  by  payments  made  out  of 
the  personal ;  but  Putnam  v.  Bates  was  not  cited  in  Brocklehurst  v. 
Jfssopp ;  and  what  fell  from  the  Court  in  that  case  was  a  dictwm 
merely,  the  case  having  ended  in  inquiries. 

It  is  then  said,  that  this  case  is  to  be  distinguished  by  the 
testator's  having  charged  part  of  his  estates  with  the  payment  of 
his  debts ;  but  I  think  no  distinction  can  be  maintained  upon  that 
^oondy  for  the  testator  has  charged  only  part  of  the  estates ;  and 
as  to  those  which  are  in  question,  and  which  are  not  charged,  the 
creditors  had  not,  as  in  Hughes  v.  Wynne,  any  trustee  to  pay 
them. 

It  is  next  said,  that,  under  the  doctrine  of  marshalling,  the  right 
of  the  plaintifis  must  be  considered  to  subsist  for  the  period  of 
twenty  years;  and  Vickers  v.  Oliver  and  Oibbs  v.  Ougier{4,)  are 

(i)  26  R.  B.  254  (2  B.  ft  G.  23).  (3)  52  R.  B.  805  (5  M.  &  W.  494). 

ii}  1  B.  &  Ad.  396.  (4)  8  E.  K.  348  (12  Yes.  413). 

a.B. — ^voL.  xo.  23 
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FoBDHAx  relied  on  upon  that  point.  But,  upon  examining  the  case  of  Vicken 
Wallib.  ^-  Oliver,  it  will,  I  think,  be  found  that  the  judgment  does  not  at 
all  bear  out  the  marginal  note  as  to  the  simple  contract  creditor 
not  being  barred  by  the  lapse  of  less  than  twenty  years ;  and  iu 
Buiby  V.  Seymour  (1),  that  case  seems  to  me  to  be  referred  to  the 
true  ground  on  which,  by  the  judgment,  it  was  rested  (2).  And 
with  reference  to  the  case  of  Gibbs  y.  Ougier^  it  goes  no  farther 
than  to  decide  that  the  Court  will  marshal  the  assets,  although  the 
right  to  marshal  may  not  be  distinctly  raised  by  the  pleadings ;  it 
does  not  at  all  affect  the  question  which  arises  in  the  present  case, 
whether  the  Ck>urt  will  do  so  at  the  instance  of  a  plaintiff  whoee 
immediate  right  against  the  real  estate  is  barred  by  the  Statute  of 
[  *S30  ]  Limitations.  I  can  find  no  authority  which  *goes  to  that  extent. 
Simple  contract  creditors  have  now  a  direct  right  against  the  real 
estate  in  case  of  a  deficiency  of  the  personal.  They  do  not  require 
the  aid  of  this  Court  to  marshal  the  assets  in  order  to  give  them  a 
remedy  against  the  real  estate ;  and  for  whatever  purpose  the 
doctrine  of  marshalling  may  be  necessary  to  be  kept  on  foot,  I  do 
not  think  that  it  ought  to  be  kept  alive  for  the  purpose  of  giving 
indirectly  a  right  which  could  not  be  asserted  directly.  The  con- 
sequence  would  be,  that,  in  all  cases  where  there  are  any  specialty 
debts,  the  simple  contract  creditors  would  be  entitled  to  sue  the 
real  estate  at  any  time  within  which  the  specialty  creditors  could 
have  sued ;  in  effect,  to  create  in  equity  the  same  limitation  as  to 
simple  contract  debts,  as  the  statute  has  prescribed  as  to  specialties. 
This,  probably,  is  the  point  to  which  the  observations  upon  Vkkert 
V.  Oliver  made  by  the  late  Lord  Chancbllob  in  Buthy  v.  Seym4/ur 
were  addressed. 

It  is  then  said,  that,  as  to  the  fee  of  these  estates,  or,  at  all 
events,  as  to  the  life  interest  in  them,  the  plaintiffs'  debt  has  been 
kept  alive  by  the  payments  of  interest  made  by  the  executors,  those 
executors  being  also  trustees  of  the  life  estate.  But,  although  the 
executors  and  the  trustees  are  the  same  persons,  they  fill  wholly 
different  characters;  and  it  is,  therefore,  as  I  think,  necessary 
upon  this  point  to  examine  the  character  in  which  the  payments 
were  made.  Looking  at  the  evidence  with  that  view,  I  feel  no 
doubt  that  these  payments  were  made  by  the  executors  in  their 
character  of  executors,  and  in  that  character  only ;  and  I  am  of 
opinion,  therefore,  that  the  real  estate  is  not  affected  by  those 

(1)  68  K.  B.  331  (1  Jo.  A  Lat  627).  (2)  68  R  B.  at  p.  336  (1  J.  ft  Ut 

634.    Per  Lord  St.  Lsokabds). 
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payments.    In  this  view  of  the  subject,  it  is  unnecessary  to  refer     fordham 
to  the  cases  which  were  cited  as  to  the  cestuis  que  trustent  being      wal'lis. 
boand  by  payments  made  by  their  trustees  (cases,  however,  which 
depended  on  a  different  statute),  or  to  the  question  whether  pay- 
ments of  interest  by  a  tenant  for  life  would  keep  *alive  the  debt      [  *23i  ] 
against  the  fee ;  and  I  therefore  abstain  from  giving  any  opinion 
upon  those  points. 

The  phiintiffs  then,  lastly,  rested  their  case  upon  the  right  of 
contribntion.  And  they  relied,  as  to  this  point,  upon  the  cases  of 
BraithcaiU  v.  Britain  (i)  and  Winter  v.  Innes  (2) ;  but  those  cases 
were  cases  of  partnership.  The  simple  question,  whether  the  estate 
of  the  deceased  partner  would,  notwithstanding  the  Statute  of 
Limitations,  continue  liable,  so  long  as  the  remedy  was  not  barred 
against  the  surviving  partner,  was  not  decided  by  either  of  those 
caaes ;  and  there  are  peculiar  considerations  arising  out  of  the 
relation  and  authority  of  partners  which  do  not  affect  the  cases  of 
joint  and  several  debts  contracted  independently  of  partnership. 
I  think,  therefore,  that  the  authority  of  those  cases  does  not  reach 
the  present.  And,  looking  at  the  question  upon  principle,  I  do  not 
see  npon  what  ground  parties,  who  might  have  availed  themselves 
of  the  statute  and  have  neglected  to  do  so,  can  insist  upon  contri- 
bation  from  other  parties  who  have  set  up  the  statute,  and  have, 
upon  the  footing  of  it,  succeeded  in  repelling  the  demand  against 
them.  I  think  this  equity  for  contribution  must  be  left  to  be  tried 
by  the  parties  whose  estates  may  be  made  liable ;  and  that  the 
plaintifEs  cannot  succeed  in  maintaining  their  case  against  the 
devisees  of  those  estates  upon  that  ground. 

The  only  remaining  case  to  be  considered  is,  that  of  the  parties 
interested  under  the  devise  of  Hogg's  Farm,  with  the  exception  of 
Mr.  and  Mrs.  Cheeseman  and  their  trustees,  as  to  whom  I  have 
already  disposed  of  the  case.  The  same  principles  which  governed 
the  last  case  seem  to  me  to  govern  this ;  and  I  am  of  opinion, 
therefore,  that  the  plaintiffs'  case  fails  as  to  these  parties  also. 

Much  reliance  was  placed  in  the  argument  for  the  defendants  [  232  j 
upon  the  laches  of  the  plaintiffs.  In  the  view  which  I  have  taken 
of  this  ease,  it  is  unnecessary  for  me  to  give  any  opinion  upon  the 
effect  of  this  laches ;  but  it  may  be  right  for  me  to  say,  that  I  do 
not  at  present  see  any  sufficient  ground  for  withdrawing  from  the 
intimation  which  I  threw  out  during  the  argument,  that  the  defen- 
dants would  themselves  have  a  right  to  secure  the  due  application 
(1)  44  &  R  56  (1  Keen,  206).  (2)  48  E.  B.  24  (4  My.  &  Cr.  101). 
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of  the  personal  estate ;  and  that  they  could  not,  therefore,  saeoeed 
against  the  plaintiffs  upon  the  ground  of  their  having  neglected  to 
do  so. 

Mr.  and  Mrs.  Boddy  being  out  of  the  jurisdiction,  I  do  not  think 
any  sale  of  Mrs.  Boddy*8  life  interest  in  remainder  could  in  any 
event  be  now  directed  ;  but,  at  all  events,  I  can  give  no  such  direc- 
tion as  the  case  now  stands,  for  the  evidence  does  not  show  when 
Mrs.  Boddy  went  abroad ;  and  I  am  not  satisfied  that  the  statute 
might  not,  therefore,  be  a  bar  in  her  case  also. 

On  the  point  with  regard  to  the  costs  of  the  suit  of  the  defendants, 
who,  having  claimed  the  benefit  of  the  statute,  were  dismissed,  the 
Vice-Chancellob  said : 

I  cannot  give  the  costs  against  the  plaintiffs.  It  was  a  case 
fairly  open  to  argument.  I  do  not  think  the  estate  could  have 
been  cleared,  except  by  the  decree  of  the  Court ;  and  these 
defendants,  therefore,  get  that  benefit  from  the  suit. 


1862. 
Deo.  7,  8, 16. 

TURKBR, 
V.-C. 

[234] 


COWMAN  V.  HAEKISON  (1). 

(10  Hare,  234—241 ;  8.  0.  22  L.  J.  Oh.  993 ;  17  Jur.  313;  1  W.  K  96.) 

A  gift  of  the  yearly  interest,  dividends,  proceeds,  and  profits,  to  fM 
from  the  shares  of  the  testator  in  a  pottery,  ship-building  yard,  shippingt 
trust-monies,  effects,  and  premises,  to  his  wife  for  her  life,  for  the  mun- 
tenance,  education,  and  support  of  herself  and  his  children ;  and,  sabject  to 
some  bequests  and  trusts  for  the  advancement  of  the  children,  a  bequnt  of 
the  residue  to  the  children  equally:  and  the  testator  particularly reoom- 
mended,  desired,  and  directed  his  wife,  at  her  decease,  by  will  or  othervise, 
to  divide  or  dispose  of  what  money  or  property  she  might  have  aaysd  from 
the  yearly  income  thereinbefore  given  to  her,  amongst  all  his  duldreo,  ifi 
equal  shares :  Held,  that  the  attempted  disposition  of  the  savings  of  tlie 
widow  was  in  the  nature  of  a  precatory  gift ;  but,  the  widow  haTiog  taken 
a  beneficial  interest,  and  being  empowered  to  spend  the  whole,  there  vas  no 
certainty  of  the  subject  of  the  gift,  and  no  trust  created  of  the  eanngt  in 
favour  of  the  children  ;  and  that  the  same,  therefore,  belonged  to  the  estate 
of  the  widow. 

John  Barwise,  by  his  will,  dated  in  1818,  gave  to  his  wile 
Joanna,  during  her  life,  if  she  should  so  long  continue  his  iddow, 
the  use,  possession,  and  enjoyment  of  his  household  goods,  fami* 
ture,  plate,  &o. ;  and  after  the  death  or  second  marriage  of  his 
wife,  he  gave  the  same  among  his  children,  in  such  shares  vA 
proportions  as  his  wife  might  think  proper  to  will  or  order  the 

(1)  Pamall  v.  PaniaU  (1878)  9  Ch.  D.  96. 
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same.  And  the  testator  devised  and  bequeathed  tl)e  residue  of  his  Cowman 
real  and  personal  estate,  including,  among  other  things,  his  shares  harbibon. 
in  a  pottery,  ship-building  yard,  shipping,  &c.,  to  three  trustees, 
their  heirs,  executors,  &c.,  upon  trust,  to  get  in  the  personal  estate, 
and,  in  the  first  place,  to  pay  his  debts  and  funeral  and  testa- 
mentary expenses,  and  the  costs  of  executing  the  trusts  of  his  will ; 
and  after  payment  thereof,  in  trust,  to  invest  the  residue,  and  to 
permit  and  sniffer  his  wife,  Joanna,  to  have  the  use,  possession,  and 
enjoyment  of  his  messuage  or  dwelling-house,  garden,  and  premises 
at  Granby  Bow,  so  long  as  she  should  choose  to  reside  there,  and 
also  to  let  and  set  his  real  estate,  and  receive  and  take  the  rents, 
issnes,  and  profits  thereof,  and  also  the  yearly  interest,  dividends, 
proceeds,  and  profits  to  arise  from  his  parts  and  shares  in  the 
pottery  and  ship-building  yard  at  Whitehaven,  shipping  and  shares 
of  ships,  trust  monies,  effects,  and  premises,  and  pay  the  same  from 
time  to  time,  as  and  when  they  should  be  received,  unto  his  wife 
Joanna,  daring  her  life,  if  she  should  so  long  continue  his  widow, 
and  for  the  maintenance,  education,  and  ^support  of  herself  and  [  *2S6  ] 
his  children,  subject,  nevertheless,  to  the  proviso  thereinafter  men- 
tioned. And  after  certain  provisions  for  the  payment  of  5002.  each 
for  the  advancement  of  his  two  sons,  Thomas  and  John,  and  for 
the  settlement  of  the  like  sums  of  5002.  each  on  his  three  daughters, 
Elizabeth,  Juliana,  and  Joanna,  and  making  some  specific  devises 
and  pecuniary  bequests,  after  the  decease  or  second  marriage  of  his 
wife,  for  the  respective  benefit  of  his  said  sons  and  daughters,  and 
beqaeathing  all  the  residue  of  his  personal  estate  unto  and  equally 
between  and  amongst  his  said  five  children,  share  and  share  alike, 
with  a  provision  for  survivorship  between  the  sons  in  case  of  the 
death  of  either  of  them  without  leaving  issue  before  they  came  into 
possession  of  the  property  given  to  them ;  and  amongst  the 
daughters,  in  case  of  the  death  of  any  of  them  without  leaving 
mm  before  attaining  twenty-five,  the  testator  particularly  recom- 
mended, desired,  and  directed  his  wife,  at  her  decease,  by  will  or 
otherwise,  to  divide  or  dispose  of  what  money  or  property  she 
might  have  saved  from  the  yearly  income  thereinbefore  given  to 
her,  amongst  all  his  children  in  equal  shares. 

The  testator  died  in  1827.  Thomas,  the  son,  died  in  1881,  in  the 
lifetime  of  Joanna,  the  widow,  and  leaving  John,  the  other  son, 
^orviving.  John  died  in  1845,  having,  by  his  will,  dated  in  1839, 
devised  and  bequeathed  his  real  and  personal  estate  in  trust  for  his 
three  sisters  Elizabeth,  Juliana,  and  Joanna,  for  their  respective 
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CowMAK      lives,  with  remainder  to  their  respective  issae,  and,  in  default  ol 
Harbibok.     issue,  as  they  should  respectively  appoint. 

Joanna,  the  widow,  died  in  1847,  having,  by  her  will,  made 
shortly  before  her  death,  specifically  bequeathed  various  articles  of 
furniture,  plate,  &c.,  to  her  said  daughters,  giving  the  residue 
thereof  to  her  daughter  Elizabeth,  with  direction  that  she  should 
[*236]  allow  one-half  of  the  value  *out  of  her  interest  in  the  general 
residuary  estate  in  augmentation  of  the  provisions  for  her  daughter 
Joanna ;  and  she  thereby  bequeathed  her  residuary  personal  estate 
for  the  benefit  of  her  daughters  Elizabeth,  Joanna,  and  Juliana,  and 
their  children ;  if  no  children,  for  the  survivors  of  the  daughters. 

Joanna,  the  daughter,  died  in  1849,  having  appointed  the  plain- 
tiff Jane  Cowman,  and  the  defendant  George  Barwise,  her  executrix 
and  executor,  and  having  given  the  plaintiff  a  beneficial  interest  in 
her  estate.    The  bill  was  filed  in  July,  1851. 

The  defendants  were  the  executors  of  the  testator  John  Barwise, 
and  his  surviving  children,  and  the  representatives  of  his  deceased 
children,  and  also  the  children  of  such  surviving  and  deceased 
children :  and  the  claims  made  by  the  bill  were,  first,  the  savings  of 
the  income  of  Joanna,  the  widow,  under  the  will  of  the  testator 
John  Barwise,  the  father;  secondly,  the  legacies  of  Joanna  the 
younger,  under  the  same  will ;  thirdly,  shares  of  the  pottery,  as  a 
part  of  the  unadministered  residue  of  the  personal  estate  of  the 
same  testator,  and  also  other  shares  in  the  same  pottery,  under  a 
deed  of  1888,  by  which  additional  shares  were  acquired  by  the 
executors,  on  the  trusts  declared  of  his  residuary  estate ;  fourthly,  a 
share  of  the  furniture,  as  a  specific  bequest  under  the  same  will ;  and, 
fifthly,  a  share  of  the  residuary  estate  of  John  Barwise  the  younger, 
under  his  will ;  and  in  the  first,  third,  and  fourth  of  these  claims, 
in  addition  to  the  direct  claim  of  Joanna  the  danghter,  under  the 
will  of  the  testator,  the  plaintiff  claimed  further  shares  derivativel? 
under  the  will  of  John  Barwise  the  younger. 

The  bill  charged,  that  the  testatrix  Joanna  the  widow,  under  the 
will  of  John  Barwise  the  father,  was  only  entitled  to  the  plate,  fami- 
[  *237  ]  ture,  and  effects  for  her  life ;  and  *that  the  said  plate,  fumitore, 
and  effects,  which  had  been  sold,  as  stated  in  the  bill,  or  a  large  pro- 
portion thereof,  and  the  articles,  by  the  will  of  Joanna  the  widow, 
purported  to  be  specifically  bequeathed,  passed  under  and  were  sub- 
ject to  the  trusts  of  the  will  of  John  Barwise  the  father ;  and  that 
the  residuary  personal  estate  of  Joanna  the  widow  consisted  of,  or  vas 
derived  from,  her  savings,  during  her  life  accumulated  aad  saved  bj 
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ber  ont  of  the  rents,  interest,  and  annual  proceeds  of  the  trust  pro«     Oowmav 

perty,  (o  which  she  became  entitled  during  her  life  under  the  said    hab^isok, 

vill  of  John  Barwise  the  father ;  and  that  such  savings  and  accumu-* 

latioDs  passed  under  and  were  subject  to  the  trusts  of  his  will,  in 

favour  of  his  children ;  and  that  two  messuages  at  Granby  Bow, 

devised  by  the  will  of  the  widow,  having  been  purchased  by  monies 

oQt  of  the  savings,  were  also  subject  to  the  same  trusts. 

With  the  exception  of  adverting  to  the  point  as  to  multifariousness, 
the  only  part  of  the  case  which  is  material  as  the  subject  of  a 
report,  is  that  which  relates  to  the  savings  of  the  widow. 

Mr.  Bolt  and  Mr.  RiddeU,  for  the  plaintiffs,  distinguished  the 
gift  of  savings  from  gifts  of  the  character  of  that  in  Ross  v.  Ross  (i). 
They  reUed  on  Surman  v.  Surman  (2),  in  which,  after  a  gift  to  his 
widow  for  her  life,  with  power  to  apply  it  for  her  own  benefit,  and 
in  the  maintenance  of  his  nephew  and  daughter-in-law,  there  was 
a  gift,  upon  her  decease  or  second  marriage,  of  so  much  as  should 
then  remain,  unto  the  nephew  and  daughter-in-law;  and  it  was 
held,  that  the  remainder  of  the  capital  unapplied  was  well  limited 
over.  They  cited  also  Briggs  v.  Penny  (s),  Fade  *v.  Eade  (4),  t  *^^  ] 
Woods  V.  Woods  (6),  Longmore  v.  Elcum  (6),  Raikes  v.  Ward  (7), 
Crockett  v.  Crockett  (s). 

Mr.  BetheU  and  Mr.  Osborne,  for  the  defendants  Harrison, 
Fox,  and  John  and  Elizabeth  Dawson,  cited  Harland  v.  Trigg  (o), 
cited  in-  Horwood  v.  West  (lo)  per  Sir  John  Leach,  Malim  y. 
KeighUy  (ii),  Browne  v.  PavU  (12),  Knight  v.  Knight  (is). 

i/r,  W.  W.  Cpoper  and  Mr.  Prout  for  other  defendants. 

Thb  VlCS-CHANCBIiLOB  : 

It  appears  by  the  correspondence  which  is  in  evidence,  that  it 

has  been  agreed  that  no  objection  shall  be  taken  in  this  suit  on  the 

ground  of  multifariousness ;  and  I  do  not  feel  inclined  to  create 

m  difficulty  on  that  ground ;  though  I  have  no  doubt  that  the 

ai  20  R.  B.  263  (1  J.  &  W.  154).  (8)  78  B.  E.  183  (2  Ph.  653). 

C!)  21  B.  £.  286  (5  Madd.  123).  (9)  1  Br.  0.  0.  142. 

{^)  87  R.  B.  192  (3  Maa  A  G.  546).  (10)  24  B.  B.  199  (1  Sim.  &  St.  387). 

4   21  R.  B  284  (5  Madd.  118).  (11)  2  B.  B.  229  (2  Yee.  Jr.  333, 

•5;  43  IL  B.  214  (1  My.  ft  Or.  401).  531). 

.6)  60  B.  B.  192  (2  Y.  ft  0.  0.  0.  (12)  89  B.  B.  31  (1  Sim.  N.  S.  92). 

3W,.  (13)  52  B.   B.   74    (3  Beav.   148; 

(0  W  B.  B.  131  (1  Hare,  445),  aflftrmed,  11  01,  A  Fin.  513), 
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OowMAv      suit  is  open  to  that  objection,  and'  that  it  would  be  matter  of  great 
Harkibok.     diiScalty  to  deal  with  these  multitadinous  claims  in  one  record. 

The  first  question  which  arises,  is  upon  the  right  of  the  children 
and  parties  claiming  through  them  under  the  will  of  John  Barwise 
the  father,  to  the  savings  of  the  income  of  Joanna  the  widow. 
(His  Honour  read  the  material  passages  of  the  will  as  to  the 
savings,  siipra,  p.  357.)  Two  views  were  put  forward  as  to  the 
effect  of  this  clause  with  regard  to  the  savings.  The  plaintiffs 
argued,  that  it  was  a  gift  of  the  income  to  the  widow  for  her  life, 
with  a  gift  over  to  the  children  of  so  much  as  she  might  not  spend, 
[  •239  ]  bringing  *the  case  within  Sui^man  v.  Sumnan  (l).  On  the  other 
hand,  the  defendants  contended,  that  this  was  a  precatory  gift,  a 
gift  made  by  means  of  a  request  imposed  upon  another,  to  whom 
the  beneficial  interest  is  given.  The  first  thing  to  be  considered  is, 
within  which  class  the  disposition  falls,  which  must  be  determined 
by  the  subject  of  the  gift,  and  the  terms  of  the  bequest.  The 
subject  of  the  gift  in  this  case  is  "  savings."  The  ''  savings  "  are 
to  be  made  by  the  widow.  The  amount  of  such  savings  is 
dependent  entirely  upon  her.  It  cannot  be  imputed  to  the  testator 
that  he  intended  this  part  of  his  will  as  an  inducement  to  his 
widow  to  spend  the  whole  of  her  income ;  and  if  not,  what  then 
did  he  intend  that  she  should  save  ?  He  meant  to  give  what  she 
might  save,  but  what  she  saved  would  depend  entirely  on  her  will 
and  pleasure ;  and  so  far  therefore  as  regards  the  subject  of  the 
bequest,  it  was  to  be  the  testator's  gift ;  but  whether  there  should 
ever  be  anything  upon  which  it  could  take  effect  depended  upon  the 
will  and  pleasure  of  the  widow.  Then  what  are  the  terms  of  the 
bequest  ?  The  widow  is  to  dispose  of  it  by  will  or  otherwise.  It 
is  under  her  disposition  that  the  children  are  to  take.  They  take 
under  her  disposition,  made  by  the  testator's  desire,  and  not  under 
any  gift  contained  in  his  will.  This  is  the  very  nature  of  a 
precatory  gift.  It  is  not  the  case  of  a  gift  to  A.,  with  a  gift  over  of 
the  subject  to  B. ;  but  it  falls  within  the  class  of  cases  where  there 
is  a  gift  to  A.,  with  a  request  that  he  will  bequeath  it  to  B.  I  am 
of  opinion,  therefore,  that  this  is  a  precatory  gift.  The  next 
question  is,  whether,  as  a  precatory  gift,  it  is  good.  The  rule  ai  to 
such  gifts  is,  that  there  must  be  a  certainty  of  subject ;  and  the 
foundation  of  that  rule  stands  on  very  solid  grounds.  The  right 
of  a  donee  to  spend  the  subject-matter  of  the  gift  is  inconsistent 
with  the  nature  of  a  trust ;  and  the  Court  therefore  collects  in  that 
(1)  21  R.  E.  286  (5  Madd.  123J. 
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case,  *ihat  there  can  be  no  intention   to  impose  a  trust.     The      Cowman 
disposition  is  such,  that,  if  a  trust  were  raised,  it  could  not  be    habrisok. 
enforced ;  and  the  Court  therefore  will  not  impute  to  the  testator       [  *240  ] 
an  intention  to  raise  it.    Independently  of  principle,  I  think  the 
authorities  referred  to  by  the  defendants  decide  the  question,  and 
that  the  case  falls  completely  within  the  class  of  cases  in  which  the 
testator  makes  a  gift  of  so  much  as  shall  be  left  at  the  decease  of 
a  person  to  whom  he  has  given  the  use  of  the  thing  referred  to. 

It  was  attempted,  on  the  part  of  the  plaintiffs,  to  take  the  case 
oat  of  these  authorities  by  reference  to  the  previous  disposition  by 
the  will  for  the  maintenance  of  his  family.  But  it  cannot  be 
contended,  that,  under  this  previous  disposition,  the  wife  took  no 
beneficial  interest.  She  was  bound,  no  doubt,  to  maintain  the 
children  for  some  period  ;  but,  subject  to  that  obligation,  she  took 
beneficially  the  income  out  of  which  the  savings  were  to  come ; 
and  whatever  she  took  beneficially,  she  had  power  to  spend.  There 
can,  therefore,  be  no  distinction  on  that  ground. 

Two  cases  were  referred  to  by  the  plaintiffs :  Briggs  v.  Penny  (i) 
and  Eade  v.  Eade  (2).  In  Briggs  v.  Penny,  the  subject  of  the 
bequest  was  certain.  Lord  Truro  expressed  a  doubt  only  as  to  the 
vagueness  of  the  description  of  the  object  of  the  gift ;  and  he  held 
that  vagueness  in  the  object  might  be  counteracted  by  other 
considerations  which  showed  that  a  trust  was  intended,  and  that, 
this  being  once  established,  the  legatee  was  effectually  excluded. 
In  Eade  v.  Eade,  the  object  of  the  gift  was  certain,  but  the  subject 
was  uncertain.  The  words  of  request  were,  that  the  widow  should, 
at  her  death,  leave  the  remainder  of  her  property  *to  his  nephew ;  [  24i  ] 
and  Bir  John  Leach  observes,  that,  **  if  the  testator  had  requested 
his  wife,  at  her  death,  to  leave  the  remainder  of  his  property  "  to 
the  nephews,  there  would  have  been  a  clear  trust  in  their  favour. 
These  words  would,  in  that  case,  no  doubt,  have  given  certainty  to 
the  subject.  I  do  not  think  that  either  of  those  cases  affects  the 
present  ease.  I  am  of  opinion  that  this  case  falls  within  the  class 
of  precatory  trusts,  and  that  the  disposition  is  bad  ;  and  that,  as  to 
this  part  of  the  plaintiff's  claim,  the  bill  must  be  dismissed.  I 
think  also,  that  it  must  be  dismissed  with  costs,  on  several  grounds. 
Parties  coming  with  speculative  claims  of  this  sort  ought  not  to  be 
permitted  to  try  them  at  the  expense  of  other  persons.  It  must 
also  be  observed,  that  Joanna  the  daughter  lived  for  two  years 
after  the  death  of  her  mother,  and  did  not  advance  this  claim ;  and 
(1)  S7  R.  R.  192  (3  Mac.  A  G.  646).        (2)  21  E.  R  284  (5  Madd.  118). 
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that  it  is  now  brought  forward  for  the  benefit  of  the  plaintiff,  and 
not  for  the  benefit  of  the  estate  of  Joanna  the  daughter.  It  is 
moreover  a  wholesome  rule,  that  parties  coming  here  with  an 
adverse  claim,  in  which  they  fail,  should  pay  the  costs  of  it.  In 
this' case,  an  offer  was  made  to  try  the  question  in  a  short  and 
inexpensive  form  ;  and  it  appears  to  me,  that  this  suit  was  resorted 
to  as  a  threat,  and  was  an  attempt  to  enforce  a  compromise  on 
terms  more  favourable  to  the  plaintiff  than  otherwise  conld  be 
obtained, — an  attempt  which,  however  frequent  (and  I  am  afraid  it 
is  too  frequent),  must  always  meet  the  condemnation  of  this  Court 
(His  Honour  then  directed  certain  accounts,  and  inquiries  as  to 
other  matters  in  question  in  the  suit.) 


1862. 
Not.  6,  6. 

TURNBB, 

V.-C. 

[254] 


WATERHOTJSE  v.  STANSFIELD. 

(10  Hare,  254—259 ;  S.  G.  21  L.  J.  Gh.  881 ;  16  Jur.  1006 ;  1  W.  B.  11.) 

[A  NOTE  of  this  case  will  be  found  at  the  end  of  the  report  of  the 
case  taken  from  9  Hare  240.     See  89  B.  B.  at  p.  416.] 


1852. 
Nov.  19. 

TORNEB, 

v.-o. 

[260] 


ESPEY  V.  LAKE  (1). 

(10  Hare,  260—266 ;  S.  0.  22  L.  J.  Oh.  336 ;  16  Jur.  1106 ;  1  W.  R  59 ; 
20  K  T.  O.  8.  203.) 

Where  a  promissory  note  appeared  to  have  been  signed  by  a  lad  j,  in  her 
twenty-second  year,  as  surety  for  her  step-father,  in  whose  house  she  had 
been  residing  with  her  mother  for  many  years  previously,  the  CorsT 
restrained  execution  against  her  on  a  judgment  obtained  by  the  payee. 

The  Court  will  not  refuse  relief  to  a  plaintiff,  merely  on  the  ground  thai 
he  has  superadded  to  the  dreumstanoes  of  the  case,  which  would  entitle 
him  to  relief,  allegations  of  fraud  which  are  not  established. 

A  MOTION  to  restrain  proceedings  in  an  action  upon  a  pronaissory 
note  for  600Z.,  which  the  plaintiff  had,  in  the  year  1842,  joined  in 
making,  with  one  Speakman,  as  his  surety,  for  that  som  and 
interest,  to  the  defendant  Lake.  The  case  made  on  the  bill  and 
affidavits  was,  that  the  mother  of  the  plaintiff  had  married  Speak- 
man, and  that  the  plaintiff  had  lived  with  her  mother  and  step- 
father from  infancy :  that  she  attained  twenty-one  in  the  year  1841, 
and  that  her  signature  was  obtained  to  the  note  in  question  in  the 
following  year,  she  being  then  under  the  influence  of  Speakman, 
her  step-father;  that  the  plaintiff  had  received  no  consideration 
for  the  note ;  and  that  she  made  it  solely  on  the  representaiiona  of 

(1)  KempBwi  V.  ABhhee  (1874)  L.  E.  10  Ch.  15,  44  L.  J.  Oh.  195,  31  L.  T.  525l 
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her  mother  and   Speakman.    The  bill  and  affidavite  also  alleged       Espet 

that  Speakman,  being  in  want  of  money,  bad  borrowed  the  500Z.  of       lake. 

Lake,  who  was  big  brother*in-Iaw,  upon  the  terms  of  paying  101. 

per  cent,  interest  for  the  first  five  years,  which  was  to  be  secured 

by  the  promissory  note  of  Speakman  for  250/.,  the  repayment  of  the 

whole  5001.,  and  interest  at  51.  per  cent.,  being  secured  by  the  joint 

and  several  promissory  note  of  Speakman  and  the  plaintiff,  payable 

on  demand.    The  plaintiff  alleged  that  she  was  wholly  ignorant  of 

the  arrangement  for  not  requiring  payment  for  five  years,  and  for 

the  payment  of  101.  per  cent,  during  that  time ;  that  for  several 

years  after  the  making  of  the  note  Speakman  was  well  able  to  pay 

the  5002. ;    that  he  had  paid  the  250/.,  and  had  now  become  in 

embarrassed  circumstances.    The  bill  averred,  that  the  plaintiff 

had  been  constantly  in  the  habit  of  meeting  Lake,  but  had  been 

kept  wholly  ignorant  of  the  money  being  still  unpaid. 

It  appeared  that  interest  on  the  note  had  been  paid  up  *to  1851.      [  *26i  ] 
The  action  was  brought  by  Lake  against  the  plaintiff  in  March,  1852 ; 
and  in  Angnst  he  obtained  a  verdict. 

Mr.  Bolt  and  Mr.  Elderton,  for  the  motion,  contended  that  the 
Court  would  not  permit  the  defendant  to  enforce  a  security,  obtained 
without  consideration  by  the  step-father  of  the  plaintiff,  and  under 
the  exercise  of  an  influence  which  he  had  acquired  from  having  been 
for  many  years  in  loco  parentis  to  her.  They  contended,  also,  that 
another  ground  for  discharging  the  plaintiff  from  her  obligation 
under  the  note  was  created  by  the  concealed  bargain  for  securing 
the  payment  of  lOL  per  cent,  interest  to  the  creditor  by  the  principal 
debtor,  and  which,  they  argued,  had  the  effect  of  releasing  the  surety. 
They  eited  the  case  of  Archer  v.  Hudson  (l)  in  support  of  both  points 
of  the  argument ;  and,  on  the  first  point, — the  equitable  question, 
whether  the  security  was  vitiated  on  the  ground  of  the  influence 
under  which  it  was  given :  Maitland  v.  Irving  (2).  On  the  second 
point,  that  the  concealment  from  the  surety  of  the  agreement  of 
the  principal  debtor  to  pay  lOZ.  per  cent,  interest,  rendered  the 
note  void  as  against  the  plaintiff:  Stone  v.  Compton{s),  Pidcock 
V.  Bishop  (4)  and  Owen  v.  Homan  (5). 

Mr.  Daniel  and  Mr.  C.  M.  Roupell,  for  the  defendant,  argued 
that  the  case  raised  by  the  bill  would,  if  proved,  have  been  a  defence 

(t)  64  B.  B.  152  (7  Beay.  551).  (4)  27  B.  B.  430  (3  B.  &  C.  605). 

rZ)  74  B.  B  115  (15  Sim.  437).  (5)  3  Mac.  &  G.  378;  a£P.  4  H.  L.  C. 

{;()  50  B.  B  639  (5  Bing.  N.  C.  142).      997. 
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KsniT  at  law,  and  did  not  entitle  the  plaintiff  to  come  to  this  Court  That 
Lakb.  ^^^  agreement  as  to  the  payment  of  lOl.  per  cent,  interest  was  not 
a  fact  prejudicial  to  or  in  any  way  affecting  the  surety.  That  the 
plaintiff  had  formed  a  member  of  the  family  of  the  principal  debtor, 
[  •262  ]  and  participated  in  the  advantages  of  the  loan  ever  *since  it  had 
been  made.  That  the  point  of  influence  was  an  after-thongbt,  not 
put  in  issue  by  the  pleadings ;  and  that  the  bill  contained  charges 
of  personal  fraud  on  the  part  of  the  defendant,  which  had  totally 
failed  in  proof ;  and  where  such  was  the  case,  the  Court  would  refuse 
relief  on  that  ground,  even  if  there  were  otherwise  a  case :  Wilde  v. 
Gibson  0). 

The  Yicb-Changellob  : 

This  is  an  application  to  restrain  the  defendant  from  entering  up 
judgment  upon  the  verdict  which  he  has  obtained  at  law,  and  U> 
stay  execution. 

I  take  it  to  be  quite  clear,  that  the  principles  of  this  Court  go  to 
this  extent, — that,  in  the  case  of  a  security  taken  from  a  person 
just  of  age,  living  under  the  influence  and  in  the  house  of  another 
person,  with  a  relationship  subsisting  between  such  other  person 
and  the  person  from  whom  the  security  is  taken,  which  constitutes 
anything  in  the  nature  of  a  trust,  or  anything  approaching  to  the 
relation  of  guardian  and  ward  or  of  standing  in  loco  parentis  to  the 
surety,  this  Court  will  not  allow  such  security  to  be  enforced  against 
the  person  from  whom  it  is  taken,  unless  the  Court  shall  be  perfectly 
satisfied  that  the  security  was  given  freely  and  voluntarily,  and 
without  any  influence  having  been  exercised  by  the  party  in  whose 
favour  the  security  is  made,  or  by  the  party  who  was  the  medium 
or  instrument  of  obtaining  it.  This  being  the  principle,  let  us  see 
how  far  the  circumstances  of  this  case  come  within  it. 

In  this  case  the  plaintiff  attained  the  age  of  twenty-one  in  the 
[  ♦268  ]  month  of  December,  1841.  She  was  then  living  in  *ihe  house  of 
her  step-father  Mr.  Speakman,  and  with  her  mother  Mrs.  Speakman. 
At  the  end  of  the  year  1842  her  step-father  proposes  to  borrow  SOW, 
from  Lake.  I  do  not  enter  into  the  particular  terms  proposed.  It 
is  said  that  he  proposed  to  pay  101.  per  cent,  for  five  years,  and  5/. 
per  cent,  afterwards  ;  but  the  fact  is  undoubted,  the  loan  was  to  be 
a  loan  by  Lake  to  Speakman,  the  step- father  of  the  young  lady. 
Now,  what  next  took  place  ?  I  take  the  circumstances  from  Lake*3 
own  affidavit  in  reply  in  this  case.  Lake  says,  **  I  asked  for  security, 
(ij  73  R.  R.  191  (1  H.  L.  C.  605). 
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and  he  (Speakman)  said  he  had  no  security  to  offer  but  that  of  his  Ebpbt 
step-daughter,  meaning  Miss  Espey."  It  is  clear,  therefore,  that  laks. 
Lake  knew  that  the  only  security  he  could  have  was  that  of  the 
plaintiff,  the  step-daughter  of  Speakman,  who  was  at  the  time  living 
in  the  house  with  her  step-father,  and  under  his  influence.  Lake, 
knowing  these  circumstances,  nevertheless  took  the  joint  and  several 
promissory  note  of  Speakman  and  the  plaintiff,  dated  the  1st  of 
January,  1843,  for  securing  the  5002. 

It  is  said  by  Lake  that  he  took  no  part  in  the  transaction,  and 
that  he  left  it  entirely  to  Speakman.  I  impute  no  moral  fraud  to 
Lake  in  the  course  of  the  transaction.  I  do  not  believe  that  there 
was  any  moral  fraud  on  his  part,  nor  might  he  have  been  aware  of 
the  principles  which  guide  the  Court  with  regard  to  securities  taken 
from  a  person  in  the  situation  of  Miss  Espey  at  that  time.  But 
what  does  the  defendant  say?  Why,  that  he  left  it  wholly  to 
Speakman.  That  is,  he  himself  allowed  a  party  standing  in  the 
relation  of  guardian  to  this  young  lady  to  persuade  her  to  join  in 
this  secority  for  a  sum  of  500/.  In  the  application  of  the  principles 
of  the  Court,!  see  no  distinction  between  the  case  of  one  who  himself 
exercises  a  direct  influence,  or  of  another  who  makes  himself  a  party 
with  the  guardian  who  obtains  such  a  security  from  his  ward.  The 
defendant  Lake  left  it  to  Speakman,  who  had  influence  over  *his  [  *264  ] 
young  ward,  as  she  may  be  called,  to  induce  her  to  join  in  the 
security,  thereby  placing  her  more  directly  under  undue  influence 
than  if  he  had  applied  for  the  security  himself.  Such  a  security 
cannot  be  maintained  consistently  with  the  principles  of  this  Court. 

It  is  said,  that  this  was  a  matter  which  is  not  put  in  issue  by  the 
bill.  Perhaps  the  bill  might  have  brought  the  case  forward  more 
distinctly ;  but  in  my  opinion  the  bill  sufficiently  raises  it.  The 
bill  alleges,  that,  at  the  time  Lake  agreed  to  lend  the  600/.,  it  was 
well  known  to  him  that  the  plaintiff  had  no  property  except  a  sum 
of  500/. ;  that  she  was  applied  to  to  join  Speakman  in  a  promissory 
note  for  500Z. ;  and  that  she  did  so  on  the  representation  that  she 
would  never  be  called  upon  to  pay  the  note,  and  influenced  by  the 
representations  of  her  mother  and  Mr.  Speakman,  but,  as  was  well 
known  to  Lake,  without  receiving  any  consideration.  The  bill 
subsequently  alleges,  that  this  young  lady  had  resided  in  the  house 
of  Speakman  and  his  wife  for  fourteen  years  previously.  These 
facts  are  enough  to  raise  the  equities  upon  which  this  motion  was 
argued  in  the  opening. 

It  is  said,  that  there  are  other  circumstances  alleged  in  the  bill 
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Ebpit  which  rest  the  equity,  not  on  the  law  of  the  case,  as  applied  to  &e 
LiucB.  circumstances  to  which  I  have  referred,  but  on  a  case  of  personal 
fraud ;  and  that,  no  personal  fraud  being  proved,  this  is  brought 
within  the  principle  laid  down  by  Lord  Gottenh^m  in  Wilde  v. 
Oibson  (i),  and  that  the  Court  ought  not  to  give  any  relief.  Lord 
CoTTEKHAM,  if  I  rocolloct  rightly,  qualified  that  principle  in  sub- 
sequent cases.  It  is  not,  as  I  take  it,  the  law  of  this  Court,  that, 
because  there  are  allegations  of  fraud  superadded  upon  circuni- 
stances  which  of  themselves  would  give  the  plaintiff  an  equity,  that 
[  *265  ]  the  equity  arising  from  these  circumstances  *is  to  be  disregarded  by 
the  Court.  With  that  qualification,  I  fully  agree  with  the  dictum 
in  Wilde  v.  Oibson. 

In  the  present  case  there  is  nothing  which  would  take  the  case 
out  of  Archer  v.  Hudson^  and  the  subsequent  case  of  Maidtmd  v. 
Backhouse  (2),  except  the  time  which  has  elapsed.  The  question  has 
been  discussed,  whether  there  are  circumstances  in  the  case  before 
me  which  would  destroy  the  original  equity.  I  see  no  such  circum- 
stances arising  out  of  the  lapse  of  time.  It  was  suggested  that  the 
lady  had  been  participating  in  the  profits  of  the  business  since  the 
transaction — a  business  carried  on  with  this  borrowed  capital.  If 
there  be  any  facts  of  that  kind,  the  defendant  may  allege  them  in 
his  answer,  and  avail  himself  of  them,  when  they  are  proved,  at 
the  hearing  of  the  cause ;  but  I  must  deal  with  this  injunction 
upon  the  evidence  before  me,  and  in  that  I  see  nothing  which 
deprives  the  plaintiff  of  the  equity  to  which  the  circumstances 
entitle  her.  I  think  there  is  sufficient  to  authorise  me  to  restrain 
execution  upon  the  judgment  at  law. 

Another  question  which  was  raised  in  this  case  I  do  not  think  it 
necessary  to  give  an  opinion  upon.  It  is  a  question  of  considerable 
importance,  namely,  to  what  extent  a  creditor  is  bound  to  com- 
municate to  the  surety  the  whole  nature  of  any  arrangements 
which  may  have  been  entered  into  between  the  creditor  and  the 
principal  debtor,  when  all  those  facts  do  not  appear  on  the  instru- 
ment constituting  the  suretyship.  The  point  is  too  important  to 
be  disposed  of  without  looking  more  fully  into  the  case.  It  is  not 
necessary  on  this  occasion  to  decide  it. 

[Mr.  Roll  submitted  that  the  order  should  stay  the  defendant 
Lake  from  entering  up  judgment  as  plaintiff  at  law.] 

(1)  73  B.  B.  191  (1  H.  L.  0.  605).  the  same  transaction  as  Maiilamd  t. 

(2)  See  Maitland  v.  Irving,  74  R  R      Backhouse  (16  Sim.  68). 
116  (15  Sim.  437),  which  arose  out  of 
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The  Yicb-Ghancellob  :  Bbpet 

V, 

I  do  not  allow  the  plaintiff  [at  law]  to  get  the  fruits  of  the  judg-        Lakb. 
ment ;   bat  I  think  [he]  has  acquired  a  legal  right  to  enter  up       ^  ^^^  J 
judgment.    Upon  what  I  may  call  the  pure  equity  of  this  case, 
there  is  not,  I  think,  sufficient  ground  for  granting  the  injunction 
further  than   to  stay  execution,  without  putting  the  plaintiff  [in 
equity]  to  the  terms  of  paying  the  money  into  Court 


FITZWILLIAMS  v.   KELLY  (l).  i852. 

(10  Hare,  266—279 ;  S.  0.  22  L.  J.  Oh.  1016 ;  17  Jur.  249.)  I>ec.e/r,  10. 

The  leasee  for  years  of  tenements,  part  of  a  manor  held  under  a  lease  from  ^^^^^ 
tenants  of  the  manor,  who  were  trustees  of  a  charity,  by  which  the  lessee 
had  covenanted  to  pay  the  fines  and  expenses  which  should  be  incurred  from  ■■  ^ 
time  to  time  during  the  term,  in  filling  up  the  number  of  trustees  when 
veduced  to  five,  with  a  proviso  for  re-entry  by  the  lessors  in  case  the  fines 
should  not  be  paid  by  the  lessee.  The  lessee  devised  the  leasehold  estate  and 
other  leasehold  property,  and  shares,  stocks,  funds,  and  securities,  and  all 
other  her  personal  estate  to  trustees  for  her  two  nieces,  for  their  Uves,  with 
remainder  to  their  respective  children,  and  remainders  over.  The  number 
of  trosteee  became  reduced  to  five  shortly  before  the  death  of  the  lessee, 
and  became  again  reduced  to  five  some  years  afterwards.  Litigation  with 
the  lord  of  the  manor  commenced  in  the  life  of  the  lessee,  and  was  continued 
after  her  decease  as  to  the  amount  of  the  fines :  the  dispute  was  ultimately 
compromised  by  the  payment  of  a  sum  by  the  devisee  of  the  leasehold  estate, 
in  respect  of  each  renewal  and  of  certain  costs :  Held,  that  the  fine  payable 
in  req>ect  of  the  admission  of  the  trustees,  which  became  necessary  in  the 
Ills  of  the  testatrix,  to  fill  up  the  number,  and  the  costs  of  the  litigation  in 
reqwct  of  the  fine,  were  payable  out  of  the  general  personal  estate  of  the 
testatrix,  exclusive  of  the  leaseholds;  and  that  the  fines  which  became 
payable  for  filling  up  the  number  of  trustees  when  it  became  necessary 
to  do  so,  after  the  death  of  the  testatrix,  were  payable  by  the  devisees  of 
the  particular  leasehold  estate,  and  not  by  the  general  personal  estate. 

Bt  a  lease,  dated  the  18th  of  December,  1811,  the  trustees  of  a 
charity  estate  at  Hampstead,  being  copyhold  and  held  of  the 
manor  of  Hampstead,  by  virtue  of  a  license,  and  in  pursuance  of  a 
covenant  for  renewal  contained  in  a  former  lease,  demised  a  portion 
of  the  estate  to  Ann  Buckner,  her  executors,  administrators,  and 
assigns,  for  twenty-one  years,  from  Lady  Day,  1810,  at  the  yearly 
rent  of  701.,  and  subject,  amongst  other  covenants,  to  a  covenant 
by  Ann  Buckner,  that  she,  her  executors,  &c.,  would  from  time  to 
time,  during  the  term  of  twenty-one  years  thereby  granted,  and 
also  during  the  further  term  of  nineteen  years  thereby  covenanted 
to  be  granted   (to  make  the  term  of  twenty-one  years  already 

(1)  Sedm  T.  MilU  [1898]  A.  0.  3e0,  BeUy  [1899]  1  Oh.  821,  68  L.  J.  Oh. 
«7  L.  J.  P.  C.  25,  78  L,  T.  206;  In  re     435,  80  L.  T.  675. 
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Fits-  granted,  and  a  term  *of  twenty-one  years  thereby  granted,  a  term 
t.  of  sixty-one  years  from  Lady  Day,  1789),  when  and  as  often  as  the 

KsLLT.  present  or  any  future  trustees  of  the  charity  estate  should,  by  death 
or  resignation,  he  reduced  to  the  number  of  five,  or  any  other 
person  or  persons  should  be  nominated  and  appointed  anew  trustee 
or  new  trustees  of  the  estate  for  the  benefit  of  the  charity,  and  each 
new  trustee  or  trustees  should  be  admitted  tenants  to  the  premises 
thereby  demised,  well  and  truly  pay  or  cause  to  be  paid  to  the  lord 
for  the  time  being  of  the  manor  of  Hampstead,  and  his  steward,  all 
and  every  sum  and  sums  of  money  whatsoever,  which  should 
become  due  or  be  demanded  for  or  in  respect  of  any  fine  or  fines, 
fees,  or  otherwise  to  accrue  or  become  payable  upon  or  by  reason 
or  means  of  any  and  every  such  admission  or  admissions,  or  other- 
wise, respecting  the  same, — the  trustees  of  the  charity  estate,  from 
time  to  time,  as  often  as  the  same  should  happen,  contriboting 
towards  such  fines  and  fees  the  sum  of  70/.,  being  one  year  8  rent  of 
the  premises  thereby  reserved,  and  no  more ;  and  in  the  same 
indenture  there  was  a  covenant  by  the  trustees,  that  they,  or  the 
trustees  for  the  time  being,  would  from  time  to  time,  upon  the 
request  and  at  the  costs  and  charges  of  Ann  Buckner,  her  executors, 
&c.,  apply  for,  and  obtain  a  license  or  licenses  from  the  lord  for  the 
time  being  of  the  manor  of  Hampstead,  for  letting  and  demising  all 
and  singular  the  premises  thereby  demised,  for  such  further  term  or 
terms  of  years  as  should  be  requisite  to  make  up  the  said  term  of 
sixty-one  years  from  Lady  Day,  1789;  and  would  from  time  to 
time  thereupon  make  and  execute  unto  Ann  Buckner,  her  executors, 
&c.,  a  good  and  effectual  lease  or  good  and  effectual  leases  of  the 
premises  thereby  demised,  for  such  further  term  or  terms  of  years 
as  should  make  up  a  full  term  of  sixty-one  years  computed  as 
aforesaid,  subject  to  and  at  and  under  the  same  yearly  rent,  and  to 
the  same  covenants,  &c.,  as  were  therein  contained  on  the  part  of 

[  •268  ]  Ann  Buckner,  *her  executors,  4;c.,  other  than  the  covenant  for 
renewal  of  the  lease  for  any  term  beyond  the  said  term  of  sixty-one 
years ;  and  further,  that  the  trustees  for  the  time  being  of  the 
charity  would,  when  and  as  often  as  any  fine  or  fines  should 
become  due  and  be  paid  by  Ann  Buckner,  her  executors,  Ac.,  on 
the  admission  or  admissions  of  any  new  trustees  of  the  charity  to 
the  estate  thereby  demised,  pay  or  allow  Ann  Buckner,  her 
executors,  &c.,  to  retain  the  said  sum  of  70Z.  out  of  the  first  rent 
which  should  thereafter  become  due  towards  the  fines  and  fees 
which  should  have  been  so  paid  by  Ann  Buckner,  her  executors,  Ac- 
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In  July,  1825,  the  namber  of  trustees  became  reduced  to  five,  and        Frrz- 
in  July,  1826,  it  was  made  up  to  fourteen,  who  were  admitted  «. 

tenants  of  the  manor.  Kbllt. 

Ann  Buckner,  by  her  will,  dated  in  January,  1823,  after  devising 
her  freehold  and  copyhold  estates  to  trustees  in  moieties  for  the  use 
of  her  great  nieces,  Elizabeth  Kelly  (then  Elizabeth  Jenkin)  and 
Anna  Maria  Jenkin,  for  their  respective  lives,  with  remainder  to 
their  respective  issue  in  tail,— Revised  all  and  singular  the  leasehold 
messoages,  farms,  lands,  tenements,  and  hereditaments  situate  at 
Hampstead,  in  Union  Street,  St.  Marylebone,  and  in  Sloane  Street, 
Chelsea,  or  elsewhere  in  the  county  of  Middlesex,  or  in  any  other 
county  or  place  whatsoever,  of  or  to  which  she  or  any  person  or 
persons  in  trust  for  her  should  or  might,  at  the  time  of  her  decease, 
be  possessed  or  entitled  for  any  term  or  terms  of  years  in  posses- 
sion, reversion,  remainder,  or  expectancy ;  and  also  all  her  share  in 
the  Chelsea  Waterworks ;  and  also  her  stocks,  funds,  and  securities 
for  money,  and  all  other  her  personal  estate  and  effects  whatsoever, 
of  or  to  which  she,  or  any  person  or  persons  in  trust  for  her,  should, 
at  the  time  of  her  decease,  be  possessed  or  entitled,  unto  trustees, 
their  executors,  &c.,  upon  trust,  to  pay  the  annual  produce  of  one 
moiety  *to  Elizabeth  Kelly  for  her  Uf e,  for  her  separate  use,  without  [  ♦269  ] 
power  of  anticipation,  and  after  her  decease  upon  trust  for  her 
children  equally ;  with  remainder,  in  case  there  should  be  no  such 
i^ue  as  therein  mentioned,  in  trust  for  Anna  Maria  Jenkin  for  her 
life,  with  similar  provisions  for  her  children ;  and,  as  to  the  other 
moiety,  upon  the  like  trusts  for  Anna  Maria  Jenkin  and  her 
children  as  were  thereinbefore  declared  of  the  first  moiety ;  with 
remainder,  if  there  should  be  no  such  children,  on  the  like  trusts 
for  Elizabeth  Kelly  and  her  children ;  with  an  ultimate  remainder 
&s  to  both  moieties,  as  the  survivor  of  her  said  great  nieces  (if  there 
should  be  no  such  children  of  either)  should  appoint ;  and,  in 
default  of  appointment,  for  the  executors,  &c.  of  such  survivor. 

Ann  Buckner  died  on  the  24th  of  September,  1826. 

The  term  of  twenty-one  years  granted  by  the  lease  of  1811 
expired  in  March,  1881.  No  renewal  was  made ;  but  if  a  renewed 
lease  for  nineteen  years  had  been  granted,  it  would  have  expired  in 
March,  1860. 

In  March,  1850,  the  number  of  the  charity  trustees  became 
again  reduced  to  five,  and  was  again  raised  to  fourteen,  who  were 
admitted  tenants  of  the  copyhold  estate  by  the  lord  of  the  manor 
on  the  25th  of  March,  1850. 

luu — ^voL.  xc.  24 
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FiTz-  Anna  Maria  Jenkin  died  on  the  25th  of  March,  1850,  unmarried, 

WILLIAMS     ^^^  j^y  j^^^  ^.^  j^pp^i^jj^j  Fitzwiliiams  and  another  her  executors. 

Kbllt.  Suits  at  law  and  in  equity  were  instituted  in  the  lifetime  of  tiie 

testatrix  Ann  Buckner,  and  continued  after  her  decease,  od  the 
subject  of  the  amount  of  the  fine  payable  to  the  lord  of  the  manor, 
on  filling  up  the  number  of  trustees  in  1826 ;  and  ultimately  a  com- 

[  *270  ]  promise  was  efi'ected  *under  the  sanction  of  the  Court,  and  an  order 
was  made,  whereby  it  was  ordered,  that,  on  payment  by  A.  P.Kally 
and  Elizabeth  his  wife,  to  Bir  T.  M.  Wilson  (the  lord  of  the  manor), 
for  the  fine  on  the  admission  of  the  trustees  to  the  charity  estates  in 
1826,  of  2,0002.,  and  of  interest  thereon  at  U.  per  cent,  sinee  the 
date  of  the  judgment  in  June,  1839,  therein  mentioned,  deducting 
the  income  tax  and  Sir  T.  M.  Wilson's  taxed  costs  at  law  amounting 
to  160Z.,  Sir  T.  M.  Wilson  should  enter  up  satisfaction  on  the  said 
judgment ;  and  that,  on  further  payment  by  A.  P.  EeUy  and 
Elizabeth  his  wife  to  Sir  T.  M.  Wilson  of  2,000L  for  the  fine  on 
the  admission  of  trustees  of  the  charity  estates  in  1850,  and  on  the 
payment  by  them  to  him  of  the  quit  rents  for  the  same  estates  in 
arrear  to  Lady  Day,  1850,  and  of  the  steward's  bill  in  respect  of  the 
surrender  and  admission  in  1826  remaining  unpaid,  and  also  his 
bills  in  respect  of  the  appointment  of  new  trustees,  and  of  the 
surrender  and  admission  in  1850,  all  further  proceedings  should  be 
stayed  in  the  cause  as  between  the  informants  and  plaintiff  and 
Sir  T.  M.  Wilson.  And  it  was  ordered,  that,  on  payment  by 
A.  P.  Kelly  and  Elizabeth  his  wife  to  Sir  T.  M.  Wilson  the  elder 
and  T.  M.  Wilson  the  younger,  of  their  costs  in  the  amended 
information  and  bill,  all  further  proceedings  as  between  the 
informant  and  plaintiffs  and  the  said  defendants  should  also  be 
stayed.  And  it  was  ordered,  that  A.  P.  Kelly  and  Elisabeth  his 
wife  should  make  such  several  payments  accordingly;  but  the 
order  was  to  relate  only  to  bygone  fines,  and  was  to  be  without 
prejudice  to  any  question  between  the  parties  as  therein  mentioned. 
And  it  was  ordered,  that  A.  P.  Kelly  and  Elizabeth  his  wife  should 
pay  the  costs  of  all  proper  parties,  except  the  defendant  Sir  T.  M. 
Wilson,  of  that  application. 

Under  these  circumstances,  the  special  case  was  framed  in  which 
[  *2n  ]  the  executors  of  Anna  Maria  Jenkin  were  plaintifiiB,  ^andMraKellj 
and  her  husband  and  children  were  defendants,  to  determine  tbe 
following  questions :  Whether,  under  the  will  and  eodidls  of 
Ann  Buckner,  the  leasehold  property,  the  shares  in  the  Chelaes 
Waterworks,  and  the  Beigate  Turnpike  bonds,  comprised  in  the  will 
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or  any  and  which  of  them,  ought  to  have  been  enjoyed  by  the        Fitz- 
BQceessive  legatees  thereof  in  specie,  for  any  and  what  period;  «. 

and  whether  they  ooght,  at  any  and  what  time,  to  have  been  sold  ^^^^^' 
or  otherwise  converted  into  money,  and  the  proceeds  to  have  been 
inveflded  on  permanent  securities,  upon  trust  for  the  successive 
legatees  thereof,  or  to  have  been  considered  and  treated  as  sold 
and  converted  ?  By  whom,  out  of  what  funds,  and  in  what  pro- 
portion and  manner  the  costs  of  the  quit  rents,  principal,  and 
interest  of  the  first  fine,  payable  in  July,  1826,  the  steward's  fees, 
and  costs  of  the  litigation ;  and  the  quit  rents  and  fine,  and  steward's 
fees,  and  other  expenses,  which  became  payable  in  March,  1850, 
ought  to  be  borne  and  paid  ?  In  what  way,  as  between  the  tenants 
for  life  and  those  interested  in  remainder  or  otherwise,  ought  the 
fonds  accumulated  from  the  rents  of  the  Hampstead  leaseholds  to 
be  dealt  with  ?  And,  the  tenants  for  life  having  received  the  whole 
interest  and  income  of  that  which  was  in  any  view  the  capital  of 
the  residuary  estate,  any  and  what  amount  ought  to  be  repaid,  and 
treated  as  forming  part  of  such  last-mentioned  capital  ? 

Mr.  Roll  and  Mr.  Lewin  for  the  plaintiffs. 

Mr.  BaUy  and  Mr.  Oiffard  for  the  defendants  the  children  of 
Mr.  and  Mrs.  Kelly. 

Mr.  Pownall,  for  the  defendants  Mr.  and  Mrs.  Kelly,  took  no 
part  in  the  argument. 

On  the  question  whether  the  leaseholds  were  specifically  *given,  [  *272  ] 
or  were  comprised  in  the  residuary  bequest,  they  cited  Taylor  v. 
Taylor  (i),  MilU  v.  Mills  (a),  Howe  v.  Lord  Dartmouth  (a),  Pickering 
V.  Pickering  (4).  In  support  of  the  argument,  that  the  general 
personal  estate,  and  not  the  leaseholds  specifically,  ought  to  bear 
the  expense  of  the  new  admissions  of  trustees,  Blount  v.  Hipkins  (6) ; 
that  the  charges  should  be  borne  by  the  leaseholds  specifically, 
Jacquti  Y.  Chamberg  (6)  9Jid  Hickling  v.  Boyer(l).  On  the  respec- 
tive proportions  in  which  the  charges  in  respect  of  filling  up  the 
number  of  trustees  should  be  borne  by  the  tenant  for  life  and 
parties  interested  in  remainder  in  the  leasehold  and  general  personal 
estate,  Jotui  v.  Jones  (s). 

Il)  38  R.  £.  104  (6  Sim.  240).  (5)  40  R  B.  74  (7  Sim.  51). 

t2)  40  R.  R.  176  (7  Sim.  501).  (6)  70  B.  B.  280  (2  Coll.  435). 

(3)  6  B.  £.  96  (7  Yes.  147).  (7)  87  B.  B.  231  (3  Mac.  &  Qt.  635). 

(4)  48  B.  R.  104   (2  Beav.  31 ;  4  (8)  71 B.  B.  167  (5  Hare,  440). 


Mj.  4  Or.  280). 
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FiTz-        The  Vicb-Chafcellor  : 

WILLIAMS 

«•  All  the  questions  in  this  case  reduce  themselves  altimatdy  to 

Kklly,  * 

j^  ^^       these  two — first,    how   certain   sums   of  money,  payable  under 

covenants  in  the  lease  held  by  the  testatrix,    ought  to  be  borne 

as  between  her  general  residue  and  the  leasehold  estate;   and 

secondly,  how  the  costs  of   the   litigation,    which  took  place  in 

determining  the  amount  to  be  paid  in  respect  of  the  fine,  are  to 

be  borne  as  between  the  same  funds. 

In  considering  these  questions,  it  is  to  be  observed  in  the  ontaet, 
that  there  is  an  express  covenant  by  the  lessee  to  pay  the  fines  u 
mentioned  in  the  lease,  when  the  trustees  are  reduced  to  five  in 
number;  and  that  it  is  admitted  that  the  Chelsea  Waterworks 
shares  are  in  the  nature  of  real  estate. 
[  273  ]  The  number  of  trustees  having  become  reduced  to  five  in  the 

lifetime  of  the  testatrix,  one  fine  became  payable  during  her  life. 
The  first  question  is,  whether  the  covenant  as  to  that  fine  is  or  is 
not  to  be  exclusively  satisfied  out  of  the  leasehold  estate.  I  am  of 
opinion  that  it  is  not.  It  was  a  debt  contracted  by  the  testatrix 
for  the  benefit  of  the  leasehold  estate.  It  was  a  debt  which  became 
due  in  her  lifetime,  and  for  which  she  might  have  been  sued,  and, 
if  sued,  would  have  been  compelled  to  pay.  There  is  no  warrant 
for  the  proposition,  that  the  devisee  of  the  leasehold  estates  is  to 
take  them  subject  to  liabilities  which  had  already  ripened  into 
debts  in  the  lifetime  of  the  testatrix.  The  debt  being  due  by  the 
testatrix  at  the  time  of  her  decease,  it  might  have  been  properly 
paid  by  her  representatives  out  of  her  general  personal  estate,  and 
it  is  still  payable  out  of  that  estate. 

In  the  case  of  Bart^  v.  Harding  0)^  which  was  not  cited  in 
argument,  the  testator,  on  a  purchase  of  lands  which  were  at  the 
time  subject  to  a  mortgage  term,  agreed  with  the  mortgagor  to  pay 
the  mortgage  debt ;  and  in  consideration  of  this  undertaking,  and 
of  a  sum  of  money  paid  and  an  annuity  agreed  to  be  paid,  Ae 
mortgagor  and  mortgagee  conveyed  the  mortgaged  estate  to  the 
testator ;  and  Sir  Edward  Sugdbn,  held,  that  the  devisee  of  the 
lands  was  not  entitled  to  have  the  mortgage  debt  (which  was  not 
paid  off  by  the  testator  in  his  lifetime)  satisfied  out  of  his  general 
personal  estate.  "  It  cannot,"  the  Lord  Chancellor  there obflerved. 
''  be  said,  that  the  testator  had  any  intention  with  respect  to  this 
matter,  for  by  his  will  he  has  not  made  any  provision  for  the  pay- 
ment of  his  debts.'*  ''  I  am  not  aware  that  there  is  any  distinction 
(1)  68  E.  E.  813  (1  Jo.  &  Lat.  475). 


fOL.  xc]  18^2.    C£[.    10  HAHE,  2'/8— 2?6.  87S 

in  this  respect  between  debts  due  by  a  testator  and  charged  npon        fitz- 

his  lands,  and  those  which  are  not  so  charged,  but  are  payable  *oat  9. 

of  his  general  personal  estate  only.     The  arrears  of  head  rent       k«llt. 

eonstitate  a  debt  due  by  the  testator  at  his  decease ;  and  therefore 

fall  within  the  general  rule  applicable  to  the  administration  of 

assets.    It  has  been  held,  that,  where  property  is  given  to  a  man 

in  respect  of  which  future  payments  were  to  be  made,  the  devisee 

did  not  take  it  cum  onere;    but  the  future  payments  were  to  be 

made  out  of  the  general  personal  estate  of  the  testator  "  (referring 

in  the  note  to  Blount  v.  Hipkins  (1) ).    **  That  doctrine  may  perhaps 

have  been  carried  too  far ;  but  it  shows  to  what  an  extent  the  law 

apon  this  subject  has  gone.    I  never  before  heard  it  contended, 

that  the  devisee  of  a  leasehold  interest  took  the  estate  subject  to 

all  the  arrears  of  head  rent  which  might  be  due  in  respect  of  it  at 

the  decease  of  the  testator  "  (2). 

The  second  question  is,  whether  the  leasehold  estate  ought  to 
bear  its  share  of  the  burthen  ;  whether  the  fine,  if  not  wholly  to  be 
paid  out  of  the  leasehold  estate  to  which  it  relates,  ought  to  be 
charged  on  that  estate  pro  raid  with  the  general  personal  estate. 
In  answering  this  question,  the  first  consideration  is,  whether,  upon 
the  constmction  of  this  will,  the  testatrix  must  be  taken  to  have 
intended  that  her  leasehold  estates  should  be  exempted  from  the 
payment  of  her  debts,  and  that  her  debts  should  be  discharged  out 
of  her  general  personal  estate,  not  including  the  leaseholds.  In 
some  cases  where  there  has  been  an  enumeration  of  items  coupled 
with  a  gift  of  the  general  personal  estate,  the  particular  items  have 
been  held  not  to  be  included  in  the  general  personal  estate,  but  to 
be  disposed  of  specifically.  All  these  cases  depend  on  the  construc- 
tion of  the  particular  will  in  which  the  gift  is  found.  Looking 
throogh  this  will  carefully,  not  merely  at  the  particular  provisions, 
bot  80  as  to  discover,  if  possible,  the  whole  intention  of  the 
testatrix,  I  find  enough  to  satisfy  *me  that  the  testatrix  has  drawn  [  *275  ] 
a  distinction  between  the  general  residue  and  the  particular  articles 
enumerated.  The  bequest  of  all  and  singular  her  leasehold  estates, 
^  of  her  shares  in  the  Chelsea  Waterworks,  entitle  the  devisees 
U)  distinguish  between  the  leaseholds  and  shares,  and  the  general 
residue  of  the  personal  estate.  That  the  testatrix  intended  the 
bequest  to  be  specific,  is  rendered  more  clear  by  the  power  of 
leasing  in  the  will,  which  I  think  extends  to  the  leasehold  as  well  as 
^e  copyhold  estate,  but  could  not  apply  to  the  general  personal 
(1)  40  B.  R  74  (7  Sim.  43).  (2)  68  E.  B.  324  (1  Jo.  &  Lat  490). 
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Fr»-  estate.  The  power  given  to  the  trustees  in  the  second  oodidi,  to 
r,  vary  the  securities  on  which  the  property  of  the  testatrix  might  be 

Kkllt.  invested,  and  to  invest  the  proceeds  to  arise  from  the  sale  of  the 
said  stocks,  funds,  and  securities  in  the  purchase  of  such  heredita- 
ments as  therein  mentioned,  also  shows,  that  the  testatrix 
distinguished  between  her  stocks,  funds,  and  securities,  and  ber 
leasehold  estate.  There  is  also  in  the  last  codicil  a  power  to  cat 
and  dispose  of  timber,  and  to  lay  out  and  invest  the  money  to  ariae 
by  such  sale  in  the  purchase  of  stock  in  the  public  funds  or  on  real 
securities  in  their  own  names,  and  stand  possessed  of  tbe  said 
stocks,  funds,  and  securities,  upon  the  same  trusts  as  were  in  her 
will  declared  of  the  residue  of  her  personal  estate  and  effects.  I 
think  there  is  enough  to  show,  that  the  testatrix  intended  tbe 
leaseholds  and  the  Chelsea  Waterworks  shares  to  be  enjojed 
specifically ;  and  although  there  i3  not  any  actual  specific  beqoest 
of  that  property,  yet  as  between  the  leaseholds  and  the  general 
residue  of  her  estate,  the  general  personal  estate  is  to  be  tbe  fond 
out  of  which,  I  think,  these  liabilities  are  to  be  discharged,  witboat 
including  therein  the  leasehold  property.  The  same  reasoning  will 
determine  also  the  question  as  to  the  costs  of  the  litigation 
respecting  the  fine,  which  must  be  borne  out  of  the  same  estate. 

[  *276  ]  Another  and  a  more  difficult  question  is  as  to  the  second  *fine 

of  2,000Z.,  which  became  payable  in  consequence  of  the  trustees 
having,  shortly  before  the  death  of  Anna  Maria  Jenkin,  become  a 
second  time  reduced  to  five  in  number.  How  is  this  sum  of  2,000L 
to  be  borne  as  between  the  leasehold  estate  and  the  general  residae 
of  the  personal  estate  ?  The  second  fine  does  not  stand  on  tbe 
same  footing  as  the  first.  It  was  not  a  debt  due  at  the  decease  oi 
the  testatrix,  but  a  mere  liability  entered  into  by  her  in  respect  of 
her  leasehold  property,  with  which  neither  the  testatrix  nor  the 
estate  might  ever  become  actually  chargeable.  Now,  what  is  the 
nature  of  the  liability  into  which  she  thus  entered.  There  is,  ss 
was  admitted,  a  provision  of  re-entry  by  the  lessors,  in  case  the 
testatrix  did  not  perform  the  covenants  of  the  lease.  The  testatriXi 
therefore,  had  an  estate  defeasible  in  case  of  nonperformance  of  the 
covenants  contained  in  the  lease,  and  what  she  gave  by  ber  will 
was  the  same  thing, — a  lease  subject  to  be  defeated  by  tbe  noo- 
performance  of  the  covenants  which  it  contained.  I  do  not  bov 
how  I  can  hold  that  the  devisee  of  an  estate  liable  to  be  defeated 
has  a  right,  against  the  general  estate  of  his  devisor,  to  have  that 
defeasible  estate  turned  into  an  indefeasible  one,  or  to  be  indemnifi^ 
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against  the  consequenGes  of  his  own  neglect  in  suffering  it  to  be        Fitz* 
defeated.    The  payment  of  this  fine  is  an  element  necessarily  «,. 

incident  to  the  preservation  of  the  lease,  and  the  person  taking  the  K^^'^^* 
benefit  of  the  lease  must  take  its  burdens  also.  If  the  covenants 
be  not  performed,  the  lessor  may  re-enter,  and  the  devisee  must 
take  the  estate  subject  to  that  power  in  the  lessor  so  to  determine 
it  He  cannot  require  that  the  personal  estate  of  the  testatrix  shall 
be  applied  to  put  him  in  a  better  position  than  he  was  in  at  the  time 
of  the  death  of  the  testatrix.  Suppose  the  case  of  a  lease  at  a 
yearly  rent  with  a  covenant  to  pay  a  certain  sum  at  the  expiration 
of  five  years  from  the  date  of  the  lease,  and  a  proviso  for  re-entry 
if  it  should  not  be  paid,  a  legatee  of  the  lease  could  not  compel  the 
execator  to  pay  the  sum  at  the  expiration  *of  the  five  years  out  of  [  *277  ] 
the  general  personal  estate.  In  Blount  v.  Hipkina  (l),  on  a  bequest 
of  personal  estate  exonerated  from  the  payment  of  debts,  which 
were  charged  on  certain  real  estates,  the  legatee  of  shares  in  the 
fiirmingham  Bail  way  Company,  which  were  personal  estate,  was 
held  to  be  entitled  to  have  future  calls  on  the  shares  paid  out  of  the 
real  estates :  that  being  a  gift  of  personal  estate  discharged  from 
the  payment  of  debts,  the  future  calls  which  the  testator  had 
covenanted  to  pay  were  considered  to  be  debts  of  the  testator 
payable  in  futurOf  but  in  the  same  way  as  his  other  debts.  That 
ease  does  not  seem  to  me  to  militate  against  the  opinion  which  I 
have  formed,  that,  in  the  case  before  me,  the  leasehold  estate  must 
carry  this  burthen  with  it.  But  there  is  another  case  very  nearly 
resembling  the  present,  which  was  not  cited,  and  which  has 
embarrassed  me  considerably.  I  allude  to  the  case  of  Marshall  v. 
UMovay{%).  In  that  case,  as  stated  in  the  marginal  note,  A., 
having  a  leasehold  estate  on  which  he  had  covenanted  to  erect 
certain  bmldings  within  a  specified  time,  bequeathed  it,  and  also 
his  general  personal  estate,  subject  as  to  the  latter  to  the  payment 
of  his  debts,  to  trustees  for  B.  for  life,  with  several  limitations  over. 
A.  died  before  the  time  expired,  leaving  the  covenant  unperformed 
in  part ;  and  it  was  held  that  his  general  personal  estate  was  liable 
to  the  performance  of  the  covenant.  The  bequest  there  was  of  all 
messuages,  houses,  buildings,  lands,  tenements,  and  hereditaments, 
as  well  freehold  as  copyhold,  or  customary  and  leasehold,  and  also 
all  monies,  debts,  sums  of  money,  stocks  and  annuities  in  the  public 
fonds,  to  him  doe,  owing,  and  belonging,  and  all  other  his  real  and 
personal  estate,  upon  trust  to  sell  and  convert  into  money  such 
(1)  40  B.  B,  74  (7  Sim.  43).  (2)  35  E.  K.  848  (6  Sim.  196). 
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Fits-        part  of  his  personal  estate  as  shonld  not  consist  of  monies  or  stock, 
«.  and  to  collect  all  debts  due  to  him,  and  thereout  to  pay  his  jost 

?."^o^n      debts,  &c.    This  seems  at  first  sight  an  extremely  ♦strong  case. 
The  executors  and  trustees  of  the  testator  had  borrowed  monies  and 


[  •278  ] 


applied  the  personal  estate  which  they  had  received  in  building  on 
the  leasehold  estate ;  but  it  is  stated  in  the  Master's  report,  that 
the  monies  were  laid  out  to  prevent  the  liability  to  penaltiee  and 
forfeitures  for  breaches  of  covenants  in  the  lease.  In  that  case,  as 
in  this,  the  lease  contained  clauses  making  it  determinable  on  non- 
performance of  the  covenants.  The  decision  appears  to  me  to  rest 
on  the  same  ground  as  that  of  Blount  v.  HipHm.  The  Yice- 
Ghanobllob  considered  that  there  was  an  express  intention  to 
discharge  all  debts  out  of  the  general  personal  estate ;  the  devise 
being  of  all  the  real,  leasehold,  and  personal  estate,  upon  trast  to 
get  in  the  personal  estate,  and  thereout  to  pay  the  debts.  The 
testatrix  in  the  case  before  me  might  no  doubt  have  said :  *'  I 
intend  this  covenant  to  be  discharged  out  of  my  general  personal 
estate."  The  question  for  the  Court  is,  whether  she  has  said  so. 
That  it  was  the  clause  which  directed  the  debts  to  be  paid  out  of 
the  personal  estate  in  the  case  of  Marshall  v.  HoUowa^,  which 
governed  the  decision  of  the  Yicb-Chanobllob,  is,  I  think,  apparent; 
for  he  observed,  that  "  it  was  idle  to  talk  of  persons  beneficially 
interested 'in  the  personal  estate,  until  it  was  ascertained  whether 
there  would  be  any  residue ;  and  especially  in  this  case,  where  the 
fund  which  was  to  be  laid  out  upon  the  trusts  of  the  will  was  the 
clear  surplus  monies  arising  from  the  testator's  personal  estate 
after  payment  of  his  debts  "  (l).  That  case,  therefore,  went  on  the 
particular  provisions  in  the  will,  and  not  on  any  general  rule  of  law. 
The  Yicb-Ghanoellob  considered  that  what  was  given  to  the  legatee 
was  the  whole  leasehold  estate,  and  that  the  charges  upon  it  fell  to 
be  paid  out  of  the  general  personal  estate.  In  this  case  the  gift  is 
not  of  the  whole  leasehold  estate,  but  of  the  leasehold  estate  subject 
to  liability. 
[  279  ]  The  cases  of  Jacques  v.  Chambers  and  Batry  v.  Harding  sufficiently 

warrant  the  opinion  to  which  I  should  have  come  independently  of 
authority,  that  the  latter  fine  of  2,0OOL  is  to  be  borne  wholly  by  the 
leaseholds  themselves,  and  not  out  of  the  general  personal  estate.  The 
tenants  for  life  will  have  to  keep  down  the  interest.  The  costs  of  this 
case  will  also  come  out  of  the  general  personal  estate,  inasmuch  as 
they  have  been  occasioned  by  a  difficulty  arising  out  of  the  will  itselL 
(1)  85  E.  B.  848  (6  Sim.  203). 
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MOKGAN  V.  MILMAN. 

(10  Hare,  279—287.) 
[AiTiBMBD  on  appeal,  as  reported  in  3  D.  M.  &  G.  24.] 


PEARCE  V.  GARDNER 

(10  Hare,  287—293 ;  S.  0.  1  W.  E.  98.) 

A  devine  of  real  and  personal  estate  to  trustees,  with  a  direction  for  sale 
with  aU  convenient  speed  and  within  five  years,  and  to  apply  the  proceeds 
in  payment  of  debts  and  legacies,  and  invest  the  residue  upon  trusts  for 
the  widow  and  children  of  the  testator :  Held  to  empower  the  trustees  to 
sell  after  the  five  years  had  elapsed. 

John  Woolrioht,  by  his  will,  dated  in  1842,  devised  toFearce 
and  Radley  (and  another  trustee,  who  disclaimed)  the  residue  and 
remainder  of  his  freehold,  copyhold,  and  leasehold  messuages,  lands, 
and  hereditaments,  goods,  chattels,  ready  money,  securities  for 
money,  stocks,  funds,  debts,  and  other  personal  estate  and  effects 
whatsoever,  unto  and  to  the  use  of  his  trustees  and  executors 
thereinafter  named,  their  heirs,  executors,  &c.,  upon  trust  that  they 
or  the  survivors  or  survivor  of  them,  or  the  heirs,  executors, 
administrators,  and  assigns  of  such  survivor,  should,  with  all 
convenient  expedition,  and  within  five  years  after  his  decease, 
abeolately  sell  and  convey,  assign  or  otherwise  dispose  of  such  of 
the  same  premises  as  should  be  of  a  saleable  nature  as  therein 
mentioned,  with  a  declaration  that  their  receipts  should  be  sufficient 
discharges,  and  that  they  should  stand  possessed  of  the  produce  of 
the  sale,  upon  trust,  subject  to  the  payment  of  debts,  for  the  wife 
•and  children  of  the  testator  as  therein  mentioned.  John  Woolright 
died  in  September,  1846.  In  July,  1862,  Fearce  and  Radley 
contracted  with  Gardner  for  the  sale  to  him  of  the  Barham  Wood 
estate,  in  Hertfordshire,  part  of  the  real  estate  of  the  testator  com- 
prised in  the  residuary  devise.  An  objection  being  taken  that  the 
trust  for  sale  was  at  an  end  before  the  contract  was  made,  the  vendors 
filed  their  claim  against  the  purchaser  for  specific  performance  of 
the  contract 


1862. 
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Aug.  2. 
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V.-C. 

[287] 


[  ^288  ] 


Mr.  Campbell  and  Mr.  Bright  for  the  plaintiffs,  the  vendors, 
submitted  that  their  power  of  sale  did  not  expire  at  the  end  of  the 
five  years :  Witehcot  v.  Zouch  (1). 

That  the  five  years  was  directory  and  not  conditional,  and  only 


[289] 


(1)  1  Bep.  in  Gh.  183. 
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Pbabob      mentioned  as  a  period  within  which  the  testator  desired  *the  sale  to 
Oabdnbb.     ^^^  place,  as  a  direction  to  sell  forthwith  :  Chambers  v.  HoweU  (l). 
(  '290  ]       [They  also  cited  Cole  v.  Coles  (2),  Hawkins  v.  Chappel  (3),  Oaskell  v. 
Harman  (4).] 

Mr.  Roll  and  Mr.  Bevir^  for  the  defendant,  argued,  that,    *    * 
[  291  ]       there  was,  at  least,  so  much  doubt  of  the  continued  existence  of  the 
power  in  the  trustees,  that  the  Court  would  not  enforce   specific 
performance :  Pyrke  v.  Waddingham  (5). 

Thb  Yicb-Ghakcbllob  : 

The  trusts  created  by  the  will  of  the  testator  are,  with  all  con- 
venient expedition,  and  within  five  years  after  his  decease,  absolutely 
to  sell  and  convey  the  premises.  There  is  nothing  in  the  will 
importing  a  negative  on  a  sale  being  effected  by  the  trustees  after 
the  expiration  of  five  years.  If  there  had  been  a  provision  negativing 
[  *292  ]  any  sale  by  the  ^trustees  after  that  period,  there  might  have  been  a 
sufficient  ground  for  this  Court  refusing  to  interpose  to  enforce 
specific  performance  of  the  agreement.  The  questions  here  are, 
whether,  on  the  true  construction  of  the  will,  the  words  which  direct 
that  the  sale  shall  take  place  '^  with  all  convenient  speed  and  within 
five  years,"  are  directory,  and  merely  indicate  the  time  in  which  the 
testator  has  desired  that  the  trust  should  be  executed,  or  whether 
they  are  imperative  that  the  trustqes  shall  effect  the  sale  within  and 
not  after  the  five  years.  The  answer  to  these  questions  depends 
upon  the  construction  of  the  entire  will.  (His  Honour  then  went 
through  the  trusts  declared  of  the  personal  estate  and  the  monies 
produced  by  the  sale  of  the  real  estate,  adverting  to  the  direction  to 
pay  the  debts  and  legacies,  and  invest  the  residue  in  Government 
or  on  real  security,  and  out  of  the  income  to  pay  600Z.  a  year  to  the 
widow,  and  certain  sums  for  the  maintenance  of  the  children  during 
their  respective  minorities,  and  to  the  trusts  for  the  division  of  the 
residue  when  the  youngest  child  attained  the  age  of  twenty-two. 
His  Honour  observed,  that  the  annuity  and  maintenance  were 
clearly  charges  on  the  whole  property,  and  that  there  was  nothing 
to  show  that  the  residuary  legatees  were  to  take  the  remainder  in 
the  character  of  real  estate.)  The  question  then  after  all  is,  whether 
it  is  to  be  collected  from  the  will,  that  the  sale,  which  must  at  any 
rate  be  effected  notwithstanding  the  lapse  of  the  five  years,  may  not 

(1)  83  E.  E.  104  (11  Beav.  6).  (4)  8  B.  E.  224  (11  Vea.  607,  per 

(2)  77  R.  B.  216  (6  Hare,  517).  liord  Eldon). 

(3)  1  Atk.  623.  (6)  AnU,  p.  243. 
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after  that  time  be  made  by  the  trustees,  or  whether  it  must  then  be 
made  under  the  direction  of  the  Court  of  Chancery  by  the  act  of 
the  Court.  I  cannot  impute  the  latter  intention  to  the  testator, 
especially  as  I  find  that  he  has  directed  that  his  trustees  are  to  be 
the  parties  who  are  to  apply  the  trust  funds  in  the  payment  of  his 
debts.  I  think  that  the  expression  of  the  will  as  to  the  five  years 
is  only  directory  to  the  trustees,  that  they  might  make  the  payments 
out  of  the  trust  funds  within  that  time,  if  possible.  The  case  of 
^Witchcot  V.  Zouch,  which  has  been  cited,  has  a  very  strong  bearing 
on  this  point.  I  think  that  the  title  in  this  case  must  be  taken  by 
the  purchaser. 


V. 

Gardnbb. 


[  ♦293  ] 


In  KB  MORLEY'S  WILL. 

(10  Hare,  293—295 ;  S.  0.  1  W.  R.  90.) 

A  general  devise  of  real  estate  to  three  pei'sons  as  tenants  in  common  : 
Held,  not  to  pass  the  legal  estate  of  the  testatrix  in  copyholds,  of  which  she 
was  a  trustee  for  sale. 

W.  MoBLST,  in  1880,  devised  a  copyhold  tenement,  of  the  manor 
of  Eastham  Burrells,  to  his  wife  Sarah  Morley,  A.  Maxwell,  and 
Dudin,  upon  trusts  for  sale.    Dudin  disclaimed,  and  the  widow  and 
Maxwell  were  admitted  tenants.    D.  Morley  was  appointed  a  trustee 
under  a  power  in  the  will  in  the  place  of  Dudin,  and  A.  Maxwell 
dying,  W.  Maxwell   was  appointed  a  trustee  in  his   stead.     The 
tenement  still  remained  on  the  court  rolls  in  the  names  of  A.  Maxwell 
and  Sarah  Morley.     Sarah  Morley  made  her  will  in  June,  1850,  and 
devised  all  her  copyhold  premises  therein  described,  and  all  other 
her  real  estate  whatsoever,  and  of  or  to  which  she  was  then  or  at 
the  time  of  her  death  might  be  seised  or  entitled,  to  such  uses,  and 
upon  and  for  such  trusts,  intents,  and  purposes,  and  with  and  under 
and  subject  to  such  powers,  provisoes,  and  declarations  as  the  said 
D.  Morley  and  W.  Maxwell,  or  the  survivor  of  them,  or  the  executors 
&c.  of  such  survivor  should  appoint,  and  in  default  of  such  appoint- 
ment, to  the  use  of  D.  Morley  and  W.  Maxwell,  their  heirs  and 
assigns,  and  so  far  as  related  to  her  said  copyhold  hereditaments 
according  to  the  custom  of  the  manor  and  at  and  under  the  accus- 
tomed rents  and  services;    and  she  declared,  that  the  power  of 
appointment  limited  to  D.  Morley  and  W.  Maxwell,  and  the  estate 
devised  to  them  in  default  of  appointment,  was  so  limited  in  trust, 
that  they  should  sell  and  assign  to  the  purchaser  the  said  copyhold 
hereditaments,   and  stand  possessed  of  the  purchase   monies,   in 
trust  to  pay  *  thereout  certain  debts,  and  to  pay  the  residue  to 
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In  n  certain  legatees  therein  mentioned ;  and,  sabject  as  aforesaid,  she 
^?^^  directed  that  her  trustees  should  stand  possessed  of  the  monies  to 
arise  from  her  said  copyhold  and  real  estates  and  the  rents  and 
profits  thereof  until  such  sale,  as  part  of  her  residuary  personal 
estate.  The  testatrix  then  gave  and  bequeathed  all  the  rest,  reeidae, 
and  remainder  of  her  estate  and  effects,  real  and  personal,  of  what 
nature  or  kind  soever,  unto  D.  Morley  and  F.  Morley  and  J.  Morley 
(two  other  children  of  her  late  husband's  son  William  Morley), 
their  heirs,  executors,  &c.,  according  to  the  nature  thereof,  in  equal 
shares,  as  tenants  in  common. 

After  the  death  of  Sarah  Morley,  D.  Morley,  and  W.  Maxwell 
contracted  to  sell  the  copyhold  tenement  devised  by  the  will  of  the 
testator  W.  Morley.  The  purchaser  objected  to  the  title,  on  the 
ground  that  the  copyhold  did  not  pass  by  the  will  of  Sarah  Morley. 
An  application  for  an  order,  on  that  ground,  to  vest  the  tenement 
in  the  purchaser,  was  adjourned  from  Chambers  for  argument  in 
Court. 

Mr.  Baily  and  Mr.  Ghrenside  for  the  vendors. 

Mr.  RusaeU  for  the  purchaser. 

Mr.  Waller  for  the  lord  of  the  manor. 

[  295  ]  *     *    It  was  suggested,   that,   unless  absolutely  necessary,  it 

would  be  unreasonable  to  construe  the  will  of  the  trustee  of  a  copy- 
hold estate  as  devising  the  trust  property  to  three  persons  as 
tenants  in  common,  involving  the  trust  estate  in  the  additional 
expense  of  several  admittances. 

The  Vioe-Chancellor  said,  that,  after  having  heard  the 
argument,  he  had  come  to  the  conclusion,  that,  upon  the  true 
construction  of  the  will,  the  legal  estate  in  the  trust  property  did 
not  pass.  He  thought  that  it  could  not  have  been  intended  by  the 
testatrix  that  it  should  pass  by  the  description  of  all  **  other  her 
real  estate  whatsoever  "  contained  in  the  first  part  of  the  devise,  as 
the  estates  there  referred  to  were  clearly  intended  to  be  sold,  and 
the  proceeds  were  to  form  part  of  the  testatrix's  residuary  personal 
estate.  All  the  testatrix's  real  estate  being  comprised  in  the  first 
part  of  the  devise,  he  thought  that  the  disposition  of  the  residae 
of  the  estate,  real  and  personal,  must  be  construed  merely  as 
designating  the  parties  who  were  to  take,  and  not  as  disposing  of 
other  real  estate. 
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BEIDGEK  V.  EAM8EY.  1862. 

(10  Hare.  320-324.)  ^•^^• 

A  deviM  of  real  estates  upon  trust  to  pay  the  rents  and  profits  unto  or  to        Jan,  8. 

tlie  iise  of  E.  L.  and  his  assigns,  for  his  life,  and  from  and  after  his  decease,  

unto  the  first  and  other  sons  of  B.  L. ;  and,  in  default  of  such  issue,  in       '^^^F^^' 
trust  for  the  first  and  other  daughters  of  R  L. ;  and  in  default  of  such  ''  ' 

issue,  to  pay  the  rents  and  profits  as  therein  mentioned ;  and  an  ultimate        '-        ^ 
remainder  over :  Held,  that  K  L.  did  not  take  an  estate  tail  in  the  devised 
premises,  nor  an  estate  for  life,  with  remainder  to  his  first  and  other  sons 
mcoeasiyely  in  tail,  nor  an  estate  for  life  with  remainder  to  his  first  son 
in  fee. 

A  sPBciAii  case,  for  the  purpose  of  taking  the  opinion  of  the 
Gonrt  upon  three  questions  arising  on  the  will  of  Bobert  Lathorp, 
with  reference  to  a  part  of  the  testator's  real  estates,  called  the 
West  Felton  Hall  estate.     The  will  of  Bobert  Lathorp  was  as 
follows :    '*  I  give  and  devise  all  my  real  estates,  whatsoever  and 
wheresoever,  unto  my  good  friend  John  Scott,  of  Shrewsbury,  draper, 
and  his  heirs  and  assigns,  upon  the  trusts  only,  and  to  the  uses, 
intents,  and  purposes  hereinafter  mentioned  touching  and  concern- 
ing the  same,  (that  is  to  say),  in  trust  to  pay  the  rents,  issues,  and 
profits  of  all  my  said  real  estates  (the  same  being  subject  and  liable 
to  the  payment  of  one  annuity  or  yearly  rent-charge  of  20Z.  for  and 
daring  the  life  of  my  sister  Martha  Lathorp,  and  also  subject  and 
liable  to  the  payment  of  what  money  is  secured  on  the  said  estates 
by  mortgage),  unto  or  to  the  use  of  my  nephew  Bobert  Lathorp  and 
his  assigns,  for  and  during  the  term  of  his  natural  life ;  and  from 
and  after  his  decease,  in  trust,  to  pay  the  rents,  issues,  and  profits 
of  my  said  real  estates  as  aforesaid,  unto  the  first  and  other  sons  of 
my  said  nephew  Bobert  Lathorp,  lawfully  begotten ;  and,  in  default 
of  such  issue,  in  trust  for  the  first  and  other  daughters  of  my  said 
nephew  Bobert  Lathorp,  lawfully  begotten ;  and,  in  default  of  such 
issue,  in  trust  to  pay  the  rents,  issues,  and  profits  *of  my  said  real      [  *S2i  ] 
estates,  as  aforesaid,  unto  my  sister  Mary  Lathorp,  for  and  during 
the  term  of  her  natural  life,  and  after  her  decease  in  trust  to  pay 
&e  rents,  issues,  and  profits  of  my  said  real  estates  to  my  sister 
Letitia  Lathorp  for  and  during  the  term  of  her  natural  life ;  and, 
after  her  decease  in  trust  to  pay  the  rents,  issues,  and  profits  of  my 
said  real  estates,  as  aforesaid,  to  my  sister  Martha  Lathorp,  for  and 
daring  the  term  of  her  natural  life ;  and  after  her  decease  in  trust 
to  pay  the  rents,  issues,  and  profits  of  my  said  real  estates,  as  afore- 
said, onto  my  sister  Ann  Clark,  for  and  during  the  term  of  her 
natand  life ;  and  after  her  decease,  then  in  trust  to  and  for  the  sole 
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Bridokb     use,  benefit,  and  behoof  of  my  cousin,  Robert  Latborp,  of  Kensingion^ 
Ramset.      8on  of  my  uncle  Ralph  Latborp,  his  heirs  and  assigns,  for  ever," 

The  testator  died  in  May,  1770.  He  left  his  nephew  Robert 
Latborp,  who  was  then  unmarried.  Robert  Latborp,  the  nephew, 
entered  into  possession  of  the  estate ;  and  afterwards,  in  October, 
1788,  died  intestate,  leaving  Robert  William  Felton  Latborp,  his  only 
child  and  heir-at-law.  Robert  William  Felton  Latborp  suffered  & 
recovery  of  the  estate  in  1809. 

The  plaintiffs  took  under  a  conveyance  of  the  estate  made  in 
1815,  by  Robert  William  Felton  Latborp.  They  had  contracted  to 
sell  the  estate  to  the  defendant.  It  was  agreed,  on  the  discussion 
of  the  title,  that  the  following  questions  should  be  submitted  to  the 
Court :  1.  Whether,  under  the  will  of  the  testator  Robert  Lathorp, 
the  nephew  took  an  estate  tail  in  the  West  Felton  Hall  estate ;  or, 
if  he  did  not,  2.  Whether  Robert  Latborp,  the  nephew,  took  an 
estate  for  life  in  the  said  estate,  with  remainder  to  his  first  and 
other  sons  successively  in  tail ;  or,  if  he  took  neither  of  the  estates 
[  ^322  J  before  mentioned,  8.  Whether  Robert  ♦Latborp,  the  nephew,  took 
an  estate  for  life  in  the  estate,  with  remainder  to  his  first  son  in  fee. 

Mr.  Walker  and  Mr.  Oiffard,  for  the  plaintiff,  argued — ^First, 
that  the  son  of  Robert  Latborp,  the  nephew,  took  an  estate  tail 
general.  The  words  "  first  and  other  son  "  implied  successioii ; 
and  they  could  not  be  fully  satisfied  without  giving  an  estate  tail : 
Lewis  d.  Ormond  v.  Waters  (1),  Evans  v.  Astlq/  (2),  Oddie  v.  Wood- 
ford (8).  Secondly,  the  estates  were  not  given,  but  it  was  a  tmst  to 
pay  the  rents  of  the  estates ;  and  an  indefinite  gift  of  the  rents 
amounted  to  a  gift  of  the  inheritance :  Doe  d.  D€tcre  y.  L0ad^ 
Dacre  (4),  Ives  v.  Legge  (6).  The  word  "estate"  also  carried  the 
inheritance.  Generally,  such  words  would  give  the  fee,  but,  con- 
sidered with  reference  to  the  rest  of  the  will,  they  indicated  that 
the  devisee  was  to  take  an  estate  tail.  If  the  devise  were  construed 
as  giving  a  fee,  it  was  a  construction  inconsistent  with  succession. 
Even  where  there  was  a  limitation,  which,  standing  alone,  would 
give  a  fee,  and  there  was  afterwards  a  limitation  over  to  a  party 
who  was  related  to  the  first  devisee,  it  was  taken  to  be  an  estate  tail. 
It  was  impossible  to  suppose  that  the  testator  could  have  intended, 
that,  when  there  was  one  son,  all  the  limitations  over  should  &il. 

(1)  6  East,  336.  (4)  4  B.  B.  607  (1  Boa.  ft  P.  250). 

(2)  3  Burr.  1570.  (5)  1  B.  B.  760  (3  T.  B.  488,  n,). 

(3)  45  B.  B.  331  (3  My.  &  Cr.  584). 
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That  construction  would  render  all  the  subsequent  limitations  idle.      Bbidobr 
A  limited  succession  of  heirs  must,  therefore  have  been  intended,      bamset. 
The  second  and  next  best  view  of  the  case  was,  to  treat  the  devise 
as  a  gift  of  the  remainder  to  the  son  of  the  nephew  in  fee :  Doe  d. 
Cijmbefhach  v.  Perryn  (l).   The  devise  to  the  trustees  was  of  a  com- 
plete *fee ;  then  a  life  interest  was  carved  out,  and  a  trust  for  the      [  *323  ] 
son  was  created ;  and  the  trust  to  pay  the  rents  to  the  son  gave  him 
the  fee :    Moore  v.  Cleghom  (2).     The  third  view  for  which  the 
plaintiff  contended,  if  he  should  fail  on  both  of  the  former  argu- 
ments, was  that  Robert  Lathorp,  the  nephew,  took  an  estate  tail : 
Robinson  v.  Robinson  (s),  Wight  v.  Leigh  (4). 

Sir  W.  P.  Wood  and  Mr.  Shebbeare^  for  the  defendants, 
principally  relied  upon  the  authorities  and  reasoning  upon  which 
his  Honour  proceeded  in  his  judgment. 

Thb  YicK'Ghanoellor  : 

With  respect  to  the  first  question :  I  think,  that,  both  upon  the 
words  of  the  will,  and  on  the  cases  which  have  been  decided  upon 
the  point,  it  must  be  held  that  the  testator  intended  the  sons  and 
daughters  of  Robert  Lathorp,  the  nephew,  to  take  successive  estates, 
and  that  the  construction  which  would  give  an  estate  tail  to  Robert 
Lathorp,  the  nephew,  cannot,  therefore,  be  maintained. 

With  respect  to  the  second  question,  I  am  of  opinion  that  no 
reasonable  distinction  can  be  drawn  between  this  case  and  the  case 
of  Lord  Romney  v.  Foster  (5),  in  which  the  limitations  to  the  son 
and  sons,  followed  by  a  limitation  over  for  default  of  such  issue, 
were  held  to  give  life  estates  only  to  the  sons.  The  word  ''  estate  " 
was  not,  it  is  true,  in  that  case  as  in  the  present,  contained  in  the 
particular  devise  to  the  son  and  sons ;  but  the  whole  class  of  devises, 
of  which  that  to  the  son  and  sons  formed  a  part,  was  prefaced  by 
that  word,  and  it  over-rode  them  all.  There  were  in  that  case  also, 
as  in  the  present,  express  ^limitations  for  life,  with  succeeding  [  *324  ] 
limitations  introduced  by  the  words  ''  from  and  after  the  decease  " 
of  the  tenant  for  life,  contrasting  with  the  words  ''  for  default  of 
toeh  issue,"  by  which  the  limitations  following  on  the  estates  of 
the  sons  were  introduced ;  and  there  was  likewise  in  that  case,  as 
in  the  present,  an  ultimate  limitation  in  favour  of  a  devisee,  his 
heirs  and  assigns.    All  the  arguments,  therefore,  which  in  the 

(1)  1  B.  B.  757  (3  T.  R  484).  (4)  10  R  R  120  (16  Yes.  664). 

(2)  76  R  R  leo  (10  Bear.  423).  (5)  11  East,  594. 
(S)  1  Bur.  36w 
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present  case  have  been  deduced  from  the  use  of  the  word  '*  estate,** 
the  gift  of  the  rents  and  profits,  and  the  contrast  of  the  limitations, 
were  applicable  in  that  case  also.  And  that  case  was  preceded  bj 
Denn  v.  Pagei})^  and  Hay  v.  Lord  Coventry  {2),  in  which  eases, 
though  the  reports  leave  us  in  uncertainty  as  to  the  particular 
words  by  which  the  property  was  devised,- the  reasoning  of  the 
Judges  upon  the  efifect  of  the  devise  is  most  strong  and  convincing. 
I  refer  particularly  to  the  judgment  of  Lord  Kenton  in  Hay  v. 
Lord  Coventry.  In  answer,  therefore,  to  the  second  question,  I  feel 
myself  bound  by  these  authorities  to  declare  that  Bobert  Lathorp 
did  not  take  an  estate  for  life,  with  remainder  to  his  first  and  other 
sons  in  tail. 

With  respect  to  the  third  question,  I  think  that  the  reasons  which 
govern  the  previous  questions,  and  particularly  those  which  apply 
to  the  first,  govern  this  also.  And  I  am  of  opinion,  therefore,  that 
this  question  also  must  be  answered  in  the  negative. 


185S. 
Jan.  17. 

Wood,  V.-C. 
[842] 


NICHOLS  t;.   HAWKES. 

(10  Hare,  342—345  ;  S.  C.  22  L.  J.  Ch.  256 ;  1  W.  B,  124 ;  20  L.  T.  O.  S.  257.) 

The  28th  section  of  the  Wills  Act,  (7  Will  IV.  &  1  Vict  c  26),  which 
enacts,  that,  **  where  any  real  estate  shall  be  devised  to  any  person  without 
any  words  of  limitation,  such  devise  shall  be  oomttrued  to  paas  the  fee- 
simple,  or  other  the  whole  estate  or  interest  which  the  testator  had  power 
to  dispose  of,"  applies  to  the  devise  of  an  existing  estate  or  inteivst,  and 
not  to  an  estate  or  interest  which  the  testator,  by  his  will,  creates  de  immw; 
and  therefore  a  gift  by  will  since  the  statute,  of  an  annuity  to  A.,  without 
words  of  limitation,  but  which  was  by  the  same  will  charged  apon  real 
estate,  is  not  a  devise  of  a  perpetual  annuity  or  rent-charge,  and  is  a  gift 
of  an  annuity  for  life  only,  as  it  would  have  been  before  the  statute. 

The  case  arose  on  the  will  of  G.  Turner,  dated  the  12tii  of 
February,  1888,  which  was  in  the  following  words :  "  First  I  give 
and  devise  all  that  my  messuage  or  tenement,  with  the  appur- 
tenances, called  or  known  by  the  sign  of  the  'Montford  Arms,* 
with  the  closes,  pieces  or  parcels  of  land  or  ground  to  the  same 
belonging,  situate  in  Horseheath,  in  the  said  county  of  Cambridge-, 
with  their  appurtenances,  and  all  other  my  real  estate  whatsoever 
and  wheresoever,  unto  and  to  the  use  of  my  great  nephew 
W.  £.  Turner,  his  heirs  and  assigns,  for  ever,  subject,  nevertheless, 
to  the  payment  of  the  two  several  annuities  and  of  the  legacy 
hereinafter  mentioned,  viz.  one  annuity  or  annual  rent-charge  of 


(1)  1  B.  E.  655  (3  T.  B.  87,  n.). 


(2)  1  B.  B.  652  (3  T.  B.  83). 


TOL.  xc]  1858.     CH.     10  HABE,  842—848.  885 

lOl.  to  Mary  Tarner,  the  mother  of  the  said  W.  E.  Turner,  and  Nichols 
one  other  annuity  or  annual  rent-charge  of  lOZ.  to  my  nephew  Hawkbs. 
Isaac  Turner.  And  I  do  hereby  declare  my  will  to  be,  that  the  same 
two  several  annuities  shall  be  paid  without  any  deduction  whatso- 
ever, by  two  equal  half-yearly  payments  in  every  year,  the  first 
half-yearly  payment  thereof  respectively  to  be  made  at  the 
expiration  of  six  calendar  months  next  after  my  decease."  The 
testator  then  gave  powers  of  entry  and  distress  for  the  recovery  of 
the  annuities,  if  in  arrear.  And  he  further  charged  the  devised 
estates  with  the  payment  of  the  sum  of  200Z.  to  his  great  nephew 
George  Turner,  and  bequeathed  the  same  legacy  to  him  accordingly, 
and  directed  it  to  be  paid  at  the  end  of  six  months  after  his  death. 
The  testator  then  bequeathed  his  furniture  to  his  sister  Sarah,  and 
directed  an  inventory  to  be  taken  of  the  same  and  signed  by  her ; 
and  gave  his  residuary  personal  estate  to  his  executors,  upon  trust 
to  invest  the  same,  and  pay  the  interest  and  dividends  to  his  sister 
Sarah  for  her  life,  and  after  her  decease  he  directed  certain  other 
annuities  to  be  paid  for  the  "^lives  of  the  annuitants  therein  named,  [  *843  ] 
and  disposed  of  the  ultimate  residue  of  his  personal  estate. 

The  defendants  were  purchasers  from  the  mortgagee  of  W.  E. 
Tomer,  with  power  of  sale,  and  objected  to  complete  the  contract, 
on  the  ground  that  the  two  annuities  of  101.  were  annuities  in  fee, 
and  not  merely  for  the  lives  of  the  annuitants ;  and  the  question 
in  the  special  case  was,  whether  the  defendants  could  sustain  the 
objection. 

Mr,  Prior  for  the  plaintiff. 

Mr.  Rogers,  on  the  part  of  the  defendants,  argued,  that  there 
was  nothing  to  limit  the  annuities  given  to  Mary  and  Isaac  to  a 
life  estate.  On  the  contrary,  by  the  28th  section  of  the  Wills  Act 
the  Court  was  bound  to  construe  the  gift  to  the  annuitants  as 
passing  the  fee  simple,  unless  a  contrary  intention  appeared.  In 
this  case  certainly  no  contrary  intention  appeared ;  for  in  other 
eases,  in  which  the  testator  had  given  annuities  for  life,  he  had 
distinctly  expressed  that  intention.  [The  cases  cited  were  Stakes 
V.  Heron  (l).  Potter  v.  Baker  (2),  Blewitt  v.  Roberts  {i)y  Kerr  v. 
The  Middlesex  Hospital  (4).] 

;i)  69  B.  B.  83  (12  CL  &  Fin.  161).       See   Totes  v.  Maddan,  87  B.  H.  189 
.'2)  S8  B.  R.  484  (13  Beav.  273).  (3  Mac.  &  G.  541,  per  Lord  Tbubo). 

(3)  M  B.  B,  291  (Or.  ft  Ph.  274).  (4)  2  D.  M.  &  G.  676. 
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Nichols      The  Vice-Chancbllor  : 

V. 

Hawkbb.         I  think  the  28th  section  of  the  Wills  Act  clearly  applies,  and  can 
be  applicable  only  to  the  case  of  a  devise  of  real  estate,  which 

[  *3^^  ]      exists  and  is  vested  in  the  testator  at  the  *time  of  his  death,  of 
which  he  has  then  a  disposing  power ;  and  that  it  does  not  apply 
to  the  case  of  a  particular  estate,  which  the  testator  is  aboot  to 
create  for  the  first  time  by  his  will.    The  words  of  the  statute  are : 
'*  that  where  any  real  estate  shall  be  devised  to  any  person  withoat 
words  of  limitation,  such  devise  shall  be  construed  to  pass  the  fee 
simple."    It  appears  to  me  that  these  words  are  not  sensible,  if 
they  are  referred  to  some  new  interest  which  the  testator  intends 
to  create  by  his  will,  and  are  not  construed  with  reference  to  some 
interest  already  existing.     The  statute  goes  on,  *'  to  pass  the  fee 
simple,  or  other  the  whole  estate  or  interest  which  the  testator 
had  power  to  dispose  of."     These  words  must  refer  to  something 
absolutely  vested  in  the  testator,  or  over  which  he  has  a  power  of 
disposition.     This  is  the  rational  distinction,  and  it  is  that  which 
is  taken  by  Lord  Hardwickb  in  Savery  v.  Dyer{i).     Having  regard, 
therefore,  to  this  distinction,  if  a  testator  had  vested  in  him  a  rent- 
charge  in  fee  simple,  or  a  fee-farm  rent,  the  statute  woald  have 
applied,  and  a  gift  of  that  fee-farm  rent  or  rent-charge,  without 
words  of  limitation,   would  have  carried  it  over;   but  as  Lord 
Hardwickb  said,  if  an  annuity  be  created  de  novo,  it  is  different 
According  to  all   the   cases,   down  to  the  case  of  Kerr  y.    Th^ 
Middlesex  Hospital  (2),  the  gift  of  such  an  annuity,  without  any 
further  limitation,  confers  only  a  life  interest.     Now  here,  by  the 
words  of  the  will,  the  real  estate  is  given  to  W.  E.  Tamer  in  fee, 
but  it  is  given  subject  to  the  payment  of  two  several  annoities  to 
the  parties  named.    It  was  argued,  on  the  part  of  the  defendant, 
that  if  the  testator  had  given  the  whole  of  the  rents  and  profits  of 
the  estate,  ft  would  have  passed  the  fee ;  and  that  it  was  unreason- 
able to  say,  that,  because  he  gave  a  portion  only  of  the  rents  and 
profits,  the  devisee  should  not  have  the  fee  in  that  portion.     The 
[  *ai6  ]       answer  is  this :  if  the  testator  '^'gave  the  whole  rents  and  profits,  he 
would,  under  the  Wills  Act,  give  the  whole  estate  vested  in  him ; 
but  when  the  testator  creates  a  rent-charge  of  this  description,  he 
creates  and  devises  an  entirely  new  estate ;  and  I  find  nothing  in 
the  words  of  the  section  which  enlarges  the  operation  of  the  gift 
beyond  the  extent  of  the  estate  which  they  would  have  conferred 

(1)  Amb.  139.  (2)  2  D.  M.  ft  G,  d7fi. 
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upon  the  devisee  by  the  rule  of  law,  as  it  existed  before  the  passing      Kigholb 
of  the  Act.     I  mast  hold,  therefore,  that  it  is  not  such  an  objection      hawkes. 
as  the  purchaser  can  insist  upon  as  a  ground  for  refusing  to  complete 
the  contract. 


BERNASCONI   v.  ATKINSON ( I).  isss. 

(10  Hare,  345— 355 ;  S.  C.  17  Jur.  128 ;  1  W.  R  125 ;  20  L.  T.  O.  S.  217.)  J^^'_^  '«• 

A  gift  by  the  testator  to  His  first  oousin,  Vinceut  B.,  the  son  of  his  late  Wood,  V.-C. 
uncle  Peter  B.  The  testator  had  no  cousin  named  Vincent  B.  who  was  the  [  345  ] 
aon  of  his  late  uncle  Peter;  but  he  had  a  first  cousin  named  George 
Yinoent  B.»  who  frequently  ?isited  and  dined  with  him,  whom  he  commonly 
called  '*  Vincent,'*  and  who  was  the  son  of  a  deceased  uncle  named  Joseph. 
Th«  son  of  Peter  was  named  Frederick,  and  was  not  in  the  habit  of  visiting 
the  testator.  The  Coubt  admitted  evidence  of  these  extrinsic  circum- 
stances, and  held,  that  the  testator  was  mistaken  in  the  description  rather 
than  in  the  name  of  the  legatee ;  and  that  Oeorge  Vincent  B.,  the  son  of 
Joseph,  was  entitled  to  the  legacy. 

Ueld,  also,  that  the  evidence  of  the  solicitor  who  prepared  the  will, 
that  the  testator  had  by  his  instructions  expressly  indicated  that  Gheorge 
Yinoent  B.  was  the  person  for  whom  the  legacy  was  intended,  and  that  he  (the 
solicitor)  had  inserted  the  description  without  the  direction  of  the  testator, 
and  in  a  mistaken  belief  of  the  parentage  of  the  legatee,  was  not  admissible. 
Where  a  legatee  is  pointed  out  by  name  and  description,  and  there  is  no 
peiTson  to  whom  the  name  and  description  both  apply,  but  the  name  only 
applies  to  one  and  the  description  only  applies  to  another,  the  Court  will 
endeavour,  from  such  of  the  extrinsic  circumstances  as  are  admissible,  to 
ascertain  the  person  meant  by  the  testator,  and  will  not  hold  the  bequest 
Toid  for  uncertainty,  except  in  cases  where  it  is  impossible  to  discover  any 
preponderance  in  favour  of  one  of  the  persons  rather  than  of  the  other. 

Thb  question  arose  upon  the  will  of  Bartholomew  Bernasconi, 
dated  the  14th  of  April,  1852,  whereby  he  devised  his  freehold  and 
leasehold  premises  therein  mentioned,  and  his  residaary  real  and 
personal  estate,  to  Atkinson  and  others  (his  executors),  upon  trust 
to  sell  sueh  as  should  be  saleable,  and  to  stand  possessed  of  the 
proceeds  and  the  other  his  residuary  personal  estate,  upon  trust  to 
pay  to  the  several  persons  therein  respectively  named  the  legacies 
*  therein  mentioned,  and  amongst  others,  a  legacy  given  in  the  [*316] 
following  words :  **  To  my  first  cousin  Ann  Bernasconi,  the  daughter 
of  my  late  uncle  Peter  Bernasconi,  a  legacy  of  2,0002."  And  the 
testator  bequeathed  his  residuary  estate  as  follows :  "  Unto  my 
sister  Jane  Ann  Blackwell  (the  wife  of  Mr.  Thomas  Blackwell),  and 
my  first  cousin  Vincent  Bernasconi  (son  of  my  said  late  uncle 
Peter  Bernasconi)  equally  to  be  divided  between  them,  share  and 

(1)  Charier  v.  Charter  (1874)  L.  B,  Oh.  711,  38  L.  T.  911 ;  In  re  Dayrell 
7  ILL.  364, 43  L.  J.  P.  73;  Garland  y,  [1904]  2  Oh.  496,  499,  73  L.  J.  Oh. 
Bn«riey  (1878)  9  Oh.  D.  213,  47  L.  J.      795,  91  L.  T.  373. 
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Bbrvaboovi  share  alike."  And  the  testator  directed  his  sister  to  pay  out  of  her 
Atkuisok.  moiety  an  annuity  of  20L  unto  his  aunt  Frances  Mapleson  dormg 
her  life,  in  lieu  of  the  like  annuity  bequeathed  k>  his  said  aunt  by 
his  late  father's  will. 

The  testator  died  in  May,  1852.  The  father  of  the  testator  had 
six  brothers,  three  of  whom  died  in  childhood,  and  one  without 
issue,  many  years  before  the  testator.  Of  the  other  two,  one  vus 
named  Peter  Alexander  Bemasconi,  and  the  other  Joseph  Tincent 
Bernasconi.  Peter  Alexander  Bemasconi  died  some  years  before 
the  testator,  leaving  two  sons,  Alexander,  who  had  gone  abroad  and 
had  not  been  heard  of  for  eleven  years,  and  Frederick,  a  defendant 
in  this  suit ;  and  leaving  a  daughter  Ann,  the  legatee  named  in  the 
will.  Joseph  Vincent  Bemasconi  had  also  died  before  the  testator, 
leaving  three  sons,  one  of  whom,  the  plaintiff,  George  Tineest 
Bernasconi,  was  living  at  the  date  of  the  will ;  the  two  olhers. 
Charles  and  Joseph,  having  died  several  years  before. 

The  plaintiff  George  Vincent  Bernasconi  claimed  to  be  entitled 
to  the  moiety  of  the  residuary  estate,  as  the  legatee  meant  bj  the 
description  "my  first  cousin  Vincent  Bemasconi,  son  of  my  late 
uncle  Peter  Bernasconi."  He  founded  his  claim  upon  several 
grounds :  1.  That  there  was  not  at  the  date  of  the  will  any  member 
of  the  testator's  family  of  the  name  of  "  Vincent  Bemasconi," 
and  none  other  than  the  plaintiff  bearing  the  name  of  "  Vincent." 
[•3<7]  *and  that  the  plaintiff  was  commonly  called  "  Vincent,"  and  had 
always  been  so  addressed  by  the  testator.  2.  That  Peter  Alexander 
Bernasconi,  the  uncle,  never  had  a  son  of  the  name  of  "  Vincent." 
8.  That  the  plaintiff  was  on  intimate  terms  with  the  testator,  and 
was  in  the  habit  of  frequently  visiting  and  dining  with  him. 
4.  That  the  defendant  Frederick,  the  son  of  Peter  Alexander,  was 
not  in  the  habit  of  visiting  the  testator. 

The  plaintiff  also  put  forward  another  as  a  fifth  ground  for  the 
conclusion  that  he  was  the  party  meant :  that  the  solicitor  by  whom 
the  will  was  prepared,  was  under  the  impression  that  the  pkintiff 
was  the  brother  of  the  legatee  Ann  Bernasconi ;  and  that  in  soch 
belief  the  solicitor  inserted  the  erroneous  description  "  son  of  my 
late  uncle  Peter  "  without  any  directions  from  the  testator ;  and 
moreover,  that  the  testator  had  particularly  described  the  plaintiff* 
by  referring  to  his  person  and  place  of  business,  in  answer  to  an 
inquiry  by  the  solicitor,  as  to  who  the  testator  meant  by  Vincent 
Bernasconi.  The  evidence  tendered  in  support  of  the  fifth  groondi 
on  which  the  plaintiff  rested  his  claim,  was  however  rejected. 
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Mr.  RoU  and  Mr.  C.  Barber  for  the  plaintiff.  Beehasooki 


V. 

Atkimsom. 


Mr.  Tripp^  for   the  defendant  Frederick,   the  son  of  Peter 
Alexander. 

Mr.  FreeUng,   for  the  heir-at-law  and   next  of  kin   of  the 
testator ;  and  Mr.  Dauney  for  his  widow. 

The  aathoritieB  cited  in  the  argument  are  referred  to  in  the 

jadgmeiit. 

Thk  Yicb-Chancbllor  :  [  348  ] 

The  principal  question  in  this  case  is,  whether,  from  an  impos- 
sibility in  determining  the  meaning  of  the  testator,  the  Court  is  to 
hold  that  there  is  an  intestacy — that  being  the  last  conclusion  to 
which  the  Court  will  resort.  It  is  doubtless  of  very  great  import- 
ance to  adhere  to  the  rule  of  the  Statute  of  Frauds ;  and,  therefore, 
1  was  anxious  to  consider  to  what  extent,  consistently  with  that 
rale,  parol  testimony  could  be  received  in  this  case.  It  will  be 
foand  laid  down  as  a  rule,  that  the  only  case  in  which  evidence  can 
he  admitted  to  show  the  intention  of  the  testator,  is  where  the 
description  of  the  matter  bequeathed,  or  of  the  legatee,  is  applicable 
eqaally  to  two  things  or  to  two  persons(i), — where,  as  Lord  Coke  says, 
the  evidence  ''  stands  well  with  the  words  of  the  will."  A  second 
rule  may  be  thus  stated  :  if  the  description  contained  in  the  will  be 
not  strictly  applicable  to  any  matter  or  person,  the  matter  of  the 
legacy,  or  the  person  of  the  legatee  cannot  be  ascertained  by  any 
parol  evidence  of  the  intention  of  the  testator ;  but  the  Courts 
have  a  right  to  ascertain  all  the  facts  which  were  known  to  the 
testator  at  the  time  he  made  his  will,  or  (as  it  has  been  expressed,) 
to  place  themselves  in  the  testator's  position,  in  order  to  ascertain 
whether  there  exists  any  person  or  thing  to  which  the  description 
cAn  he  reasonably  and  with  sufficient  certainty  applied, — the 
presumption  necessarily  being,  that  the  testator  intended  some 
^ting  matter  or  person.  These  canons,  for  the  admission  or 
exdasion  of  extrinsic  evidence,  are  established  in  Sir  James 
Wi^ram's  Examination  of  the  Rules  of  Law  on  the  subject.  We 
are  always  bound  to  assume,  that  the  language  of  the  will  is  the 
^goage  of  the  testator.  In  this  case,  the  evidence  of  the  solicitor 
who  prepared  the  will  was  tendered,  to  prove  that  the  description 
of  the  legatee  was  introduced  by  him  and  not  by  the  testator. 
*That  apecies  of  evidence  clearly  cannot  be  admitted.  In  truth,  C  *^^  1 
(1)  Full  atop  in  original  report 
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BBBKA8GON1   there  is  no  doubt  that  generally  the  language  of  the  will  is  not 

Atkinson,     originally  that  of  the   testator,  but  is  proposed  to  him  by  his 

professional  adviser ;  but  he  adopts  it,  and  the  words  of  the  ^ 

must,  therefore,  be  taken  to  be  those  of  the  testator.    The  language 

must  also  be  construed  in  its  natural  sense,  if  that  consiniction  be 

possible.    If  the  extrinsic  circumstances  do  not  raise  a  case  in 

which  the  words  used  are  applicable  equally  to  different  persons  or 

things,  evidence  of  intention  cannot  be  received.     If,  however,  the 

description  be  not  strictly  applicable  to  any  person  or  thing,  bot  is 

applicable  partly  to  one  person  or  thing,  and  partly  to  another,  the 

Court  will  not  necessarily  hold  that  there  is  an  intestacy.    The 

Court  may  in  that  case  endeavour  to  ascertain  whether  there  is 

another  sense,  sometimes  called  a  popular  sense,  in  which  the 

words  may  be  understood,  and  for  this  purpose  will  inquire  into  the 

habits  of  the  testator,  and  the  circumstances  which  surrounded  him 

at  the  time  he  made  his  will.    In  this  case  (taking  the  son  of  Peter 

not  to  have  been  heard  of  for  many  years,  and  to  be  wholly  ont  of 

the  testator's  mind,  which  is  putting  the  case  most  favourably  to 

the  defendant  Frederick  Bemasconi),  the  Court  has  to  consider, 

whether,  under  a  description  not  strictly  applicable  to  either  of  two 

persons,  but  part  of  which  is  fitted  to  one  and  part  to  the  other,  is 

can  arrive  at  the  conclusion,  that  the  testator  intended  to  beqoeftih 

the  legacy  to  one  or  to  the  other.    In  applying  the  rule,  that,  in 

such  a  case,  the  Court  is  bound  to  ascertain,  if  possible,  who  is  the 

person  intended,  there  are  some  late  cases  which  have  gone  very 

far, — further,  it  has  been  thought,  than  could  perhaps  be  reconciled 

with  principle  (1).    Upon  this  point  it  has  been  said  in  a  recent 

judgment,  that  "  where  the  description  is  partly  true  as  to  both 

[  ♦350  ]       claimants,  and  no  case  *of  equivocation  arises,  what  is  to  be  done, 

is  to  determine  whether  the  description  means  the  lessor  of  the 

plaintiff  or  the  defendant.    The  description  in  fact  applies  partially 

to  each,  and  it  is  not  easy  to  see  how  the  difficulty  can  be  solved. 

If  it  were  res  integi'a,  we  should  be  much   disposed  to  hold  the 

devise  void  for  uncertainty ;  but  the  cases  of  Doe  v.  H«rtif«<^ 

Bradshaiv  v.  Bradshaw,  and  others,  are  against  this  conclusion  "l-V 

In  Lord  Camoys  v.  Blundell  (s).  Lord  Brougham,  though  disposed 

to  differ  from  the  decision  which  had  been  come  to,  and  which  was 

affirmed  by  the  House  of  Lords,  says,  **  It  has  always  been  a  nice 

(1)  See  Doe  v.  Hiscocks,  52  B.  E.      at  p.  755  (5  M.  &  W.  372). 

748  (5  M.  &  W.  369).  (3)  73  B.  E.  257  (1  H.  L.  C.  I'S^ 

(2)  See  Doe  Y.  HtBcocks,  52  E.   E. 
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point,  where  there  has  been  an  instrument  of  any  sort,  be  it  a  gift   Bebkasconi 
or  settlement  or  beqaest  (but  particularly  in  case  of  a  bequest),  and     ATKmsoK. 
where  the  result  appears  to  depend  on  one  of  two  things,  which 
things  affect  the  subject-matter  of  the  gift,  settlement,  or  bequest, 
in  80  far  as  it  is  necessary  to  affirm  who  the  person  is  to  take,  it 
has  always  been  a  matter  oi  great  nicety,  to  ascertain  in  what  way 
Tou  are  to  steer  between  these  two  points,  namely,  where  there  is  a 
name  given  and  a  description  given,  and  where  the  name  may  be 
right  and  the  description  may  not  apply  to  the  person,  or  where, 
on  the  other  hand,  the  description  may  apply  and  the  name  may 
not  answer :  that  has  always  been  a  question  of  great  nicety,  and 
has  often  become  one  of  great  difficulty.    For  instance,  take  the 
case  of  a  gift  to  A.  B.  the  eldest  son  of  G.  D.,  and  there  exists  an 
A.  fi.  a  second  son  of  G.  D.  to  take,  there  apparently  the  name  is 
right.    But  A.  B.  is  the  second  son  of  G.  D.,  and  consequently  he 
mast  take  as  A.  B.  if  he  take  at  all,  and  he  cannot  take  as  the 
eldest  son  of  G.  D.,  inasmuch  as  that  demonstratio  persona  or 
description  does  not  apply  to  him,  he  being  the  second  son  of  G.  D. : 
that  is  quite  clear.    You  are  then  left  to  choose  between  *the  two,       [  *35i  ] 
and  you  are  to  satisfy  yourself,  as  a  general  rule,  in  the  best  way 
voQ  can,  whether  you  will  apply  the  one  or  the  other  of  these  tests 
to  discover  the  meaning  of  the  gift  as  regards  the  important  point, 
«ho  shall  take  under  it,  namely,  whether  you  will  go  by  the 
description  and  not  the  name,  or  by  the  name  and  not  the  descrip- 
tion, seeing  that  you  must  elect  to  abide  by  the  one  or  the  other  "(^). 
Lord  Brougham  here  puts  the  case  in  the  strongest  form  against 
admitting  an  intestacy,  and,  it  would  seem,  would  not  adopt  that 
conclusion,  if  any  preponderance  in  favour  of  one  rather  than 
another  meaning  could  be  found.    I  think  there  are,  in  the  present 
ease,  means  of  determining  which  portion  of  the  description  of  the 
legatee  is  to  prevail,  for  the  name  in  fact  is  only  a  description.     Is 
a  testator  more  liable  to  err  when  he  describes  the  legatee  by  name, 
or  when  he  attempts  to  point  him  out  further  by  some  adjunct  ? 
I  have  referred  to  the  cases  of  I^rd  Camoys  v.  Blundell  and  Doe  v. 
Ui$(ock$  (2),  both  of  which,  though  strong  cases  against  the  admis- 
t^ion  of  evidence  of '  intention,  yet  come  to  the  conclusion  that  the 
Coart  could  ascertain  the  person  designated  by  the  testator,  and 
that  the  devise  was  not  void.     This  is  also  exemplified  in  the  cases 
of  hoe  V.  HiUhwaite  (8),  Bradshaw  v.  Bradshaw  (4),  and  Adams  v. 

(i;  73  R.  R.  at  p.  26e  (1 H.  L.  C.  792).  (3)  22  B.  R.  608  (3  B.  &  Aid.  632). 

/i)  o2R.R.748(dM.&W.363).  (4)  47R,R.348(2Y.&C.Ex.Eq.72). 
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Bbbnasoohi  Jones  (i).  The  case  of  Rydll  v.  Hannam  (2)  was  one  of  the  strongest 
Atkihson.  of  all,  for  there  the  gift  was  "  to  Elizabeth  Abbott,  a  natural 
daughter  of  Elizabeth  Abbott,  of  G.,  single  woman,  who  formerly 
lived  in  the  testator's  service,"  when  there  was  in  fact  no  such 
illegitimate  daughter.  Elizabeth  Abbott,  the  mother,  had  married, 
and  had  legitimate  children,  yet  the  Court  held  that  the  legatee 
intended  by  the  testator  was  a  natural  son,  who  was  named  John. 
[  362  ]  The  Court  having  in  such  cases  gone  so  far  to  avoid  an  intestacy, 

the  question  is,  whether  I  cannot,  under  this  will,  aided  by  evidence 
of  the  circumstances  surrounding  the  testator,  satisfy  myself  either 
that  it  was  Vincent  Bernasconi,  the  person  named,  or  that  it  was 
Frederick  Bernasconi,  described  as  the  son  of  Peter,  who  was 
intended  by  the  testator.  It  certainly  does  appear,  singularly 
enough,  that  the  description  of  the  legatee  has,  in  most  of  the 
cases  referred  to,  prevailed  over  the  name.  Thus,  in  Adams  v- 
Jones  the  description  of  ''wife,"  and  in  Bradshaw  v.  Bradshaw  the 
description  of  second  son,  were  held  to  designate  the  respective 
legatees.  In  Doe  v.  Huthwaite,  also,  the  name  of  the  legatee  was 
wrongly  expressed,  and  the  description  of  second  son  determined 
the  title  to  the  legacy.  The  selection  of  the  second  son  showed 
that  the  attention  of  the  testator  was  directed  to  that  description 
of  the  object  of  his  bounty,  although  the  name  was  misplaced,  the 
name  of  the  third  son  being  mentioned  in  priority  to  that  of  the 
second.  So  again  in  Lord  Camoys  v.  Blundell,  the  gift  was  to  a 
person  not  named,  but  described  as  the  second  son  of  Edward 
Weld  of  Lulworth,  although  there  was  no  such  person  as  Edward 
Weld,  the  possessor  of  Lulworth  being  Joseph  Weld.  There, 
the  description  of  "second  son"  prevailed,  and  was  held  to 
designate  clearly  the  second  son  of  Joseph.  Lady  Stourton  was 
mentioned  as  one  of  the  sisters  of  Edward  Weld.  She  was  a  sister 
of  Joseph,  and  the  only  person  answering  the  description  was  the 
second  son  of  Joseph.  But,  although  this  has  happened  in  those 
eases,  they  do  not  say,  ''  take  the  description  in  preference  to  the 
name."  Far  from  it:  the  principle  of  the  cases  is,  that  where 
there  are  two  descriptions — ^where  the  testator  specifies  in  two 
different  ways  the  object  of  his  bounty,  the  Court  adopts  that 
which,  in  each  instance,  appears  to  be  the  least  open  to  error. 
[  *868  ]  Now,  in  the  present  case,  it  does  not  appear  by  anything  *in  the 

will,  or  in  the  circumstances  of  the  family,  that  the  intention  of 
the  testator  was  directed  to  the  fact  of  the  legatee  being  the  son 
(1)  89  B.  E.  647  (9  Hare,  485),  (2)  76  R.  E.  201  (10  Beav.  536). 
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of  any  pariicnlar  individual.  He  is  described  as  his  (the  testator's)  Bsbnasooki 
first  coosin ;  and  though  to  this  is  added  the  further  description,  atkim6ok. 
that  he  is  the  son  of  his  late  uncle  Peter,  there  is  nothing  which 
tends  to  show  that  the  legatee  was  selected  because  he  was  the  son 
of  Peter.  There  are  no  circumstances  to  show  that  the  testator 
had  any  especial  affection  for  his  uncle  Peter,  or  that  he  was  better 
or  more  intimately  acquainted  with  him  than  with  any  other  uncle. 
There  is  nothing  to  show  that  the  testator  selected  the  legatee 
because  he  was  the  son  of  one  uncle  rather  than  of  another.  It  is 
a  case  in  which  the  testator  may  be  taken  to  have  considered  the 
particular  individual  to  whom  he  made  the  gift,  rather  than  to 
have  directed  his  attention  to  the  circumstances  surrounding  that 
individual.  Where  a  testator  speaks  of  the  second  son,  it  is 
reasonable  to  suppose  he  has  that  distinction  in  view ;  if  he 
mentions  the  wife  of  a  particular  person,  he  may  well  be  con- 
sidered as  looking  to  the  fact  that  she  sustained  that  character ; 
and  where  you  find  the  description  "  first  cousin,"  which  would  be 
the  case  whatever  uncle  he  had  descended  from,  it  suggests  the 
thought  that  the  testator  might  have  had  regard  to  that  relationship, 
rather  than  to  the  parentage  of  the  party. 

As  militating  against  this  view  of  the  case,  it  is  observed  that  the 
testator  has  given  a  legacy  to  Ann,  the  daughter  of  Peter,  and  it 
was  argued  that  it  would  appear  therefore  that  he  regarded  Vincent 
and  Ann  Bemasconi  as  brother  and  sister.  Even  if  it  be  so,  we 
can  only  come  to  the  conclusion  that  the  testator  has  made  an 
error  in  the  name.  It  is  part  of  the  case  that  a  mistake  has  been 
made,  and  the  Court  is  bound  to  see  whether  the  mistake  is  in  the 
name  or  in  the  parentage  of  the  legatee.  When  we  come  to  look 
at  the  extrinsic  circumstances  which  the  Court  is  *at  liberty  to  [  *364  ] 
regard,  I  think  it  is  plain,  and  I  cannot  conceive  that  any  jury,  to 
whom  the  question  might  be  submitted,  would  entertain  a  doubt, 
that  the  plaintiff  is  the  person  whom  the  testator  meant.  I  find 
by  a  letter  which  is  put  in  evidence,  that  the  testator  addressed  the 
plaintiff  by  the  name  of  "  Vincent  Bemasconi."  I  am  entitled  to 
look  at  the  letter  for  this  purpose,  but  not  to  ascertain  the  intention 
of  the  testator.  I  find  again  that  both  the  defendant  Frederick 
Bemasconi  and  the  plaintiff  were  living  in  London,  but  that  the 
defendant  was  not  in  the  habit  of  visiting  the  testator,  whilst  the 
plaintiff  was  a  frequent  visitor  at  his  house,  and  upon  his  invitation, 
^bese  circumstances  I  am  entitled  to  look  at,  and  I  hope  I  have 
Qot  allowed  my  mind  to  be  biassed  by  any  other  of  the  facts  which 
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[366] 


have  been  tendered  in  evidence ;  bat  I  am  entitled  to  take  notice 
of  the  fact,  that,  with  one  of  the  parties,  the  testator  was  in  constant 
communication,  and  with  the  other  he  very  rarely  had  any  com- 
munication. The  plaintiff  is  correctly  described  so  far  as  the 
name  of  Vincent  goes,  but  incorrectly  so  far  as  he  is  described  as 
the  son  of  Peter ;  whilst  on  the  other  hand  there  was  no  possible 
reason  for  calling  the  defendant  by  the  name  of  Vincent.  I  cannot 
in  such  circumstances  doubt  that  a  jury,  compelled  to  come  to 
some  conclusion  as  between  the  two  claimants,  would  find  that  the 
plaintiff  is  the  person  to  whom  the  legacy  is  given. 

I  have  hitherto  supposed  that  another  son  of  Peter,  who  had 
gone  to  Russia,  was  wholly  forgotten  by  the  testator,  and  that  only 
one  son  of  Peter  could  possibly  have  been  in  his  view.  I  do  not 
know  that  I  am  entitled,  in  favour  of  the  defendant,  to  assume  that 
this  was  so ;  but  I  have,  in  doing  this,  taken  the  case  in  the 
strongest  manner  in  his  favour ;  for  it  would  be  much  more  difficult 
to  hold  that  it  was  not  Vincent  Bernasconi  who  was  meant,  but 
some  one  of  the  two  sons  of  Peter. 

Upon  the  whole  case,  I  am  of  opinion  that  it  is  less  likely  that 
the  testator  was  mistaken  in  the  name  of  the  legatee  than  in  some 
circumstance  connected  with  him ;  and  that  I  must  therefore 
declare  that  the  plaintiff  is  entitled  to  take  under  this  bequest. 


1853. 
Jan.  2tf. 

Wood,  V.-C. 

[366] 


TIBBIT8   V.  PHILLIPS. 

(10  Hare,  355—359.) 

Articles  made  between  three  partners  directed  that  the  real  and  leasehold 
estate  of  the  partnership  should  be  treated  as  partnership  stock,  and  that, 
before  any  division  of  profits,  the  rates,  repairs,  &c.,  should  be  paid,  and  5/. 
per  cent,  interest  set  apart  on  the  capital,  and  be  paid  to  the  partners  in 
the  proportions  in  which  they  had  advanced  it.  They  afterwards  purchased 
other  estates,  the  purchase-money  of  which  was,  by  the  oonvejances, 
expressed  to  be  paid  by  the  three  partners  in  equal  proportions.  The 
partners  subsequently  executed  a  deed,  reciting  the  fact  that  the  purchase- 
money  had  been  wholly  paid  by  two  of  the  partners,  and  declaring,  that, 
until  the  third  partner  should  pay  into  the  partnership  capital  a  sum  equal 
to  that  paid  by  each  of  the  other  partners,  he  should  stand  possessed  of  the 
undivided  third  part  of  the  estates  in  trust  for  them  (the  other  two 
partners).  Upon  the  dissolution  of  the  partnership,  the  third  partner  not 
havmg  paid  any  portion  of  his  capital,  the  Ck)nRT  held  that  the  real  and 
leasehold  estate  was  nevertheless  part  of  the  partnership  capital,  and  that 
the  effect  of  the  declaratory  deed  was  to  charge  the  legal  interest  of  the 
third  partner  by  way  of  mortgage  with  the  proportionate  share  of  the 
capital  which  he  ought  to  have  advanced. 

Held,  also,  that,  in  the  interim,  after  a  dissolution,  and  whilst  the  affairs 
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of  the  partnership  were  being  wound  up,  the  third  partner  had  ceased  to  be       Tibbits 
entitled  to  the  benefit  of  a  provision  in  the  articles  allowing  him  a  salary,  «• 

and  the  occupation  of  a  house  belonging  to  the  partnership  as  managing 
partner;  and  that  a  receiver  must  be  appointed. 


Phillips. 


Thb   plaintiff  Tibbits  and  the  defendants  John   and  Edward 
Phillips  were  brewei's  at  Wisbeach,   under  a  partnership  deed, 
dated  in  1885,  and  duly  executed  by  all  the  partners,  which  recited 
that  they  had  recently  purchased  the  brewery,  and  divers  freehold, 
copyhold,  and  leasehold  estates  in  Norfolk,  Cambridge,  Lincoln, 
and  elsewhere,  and  provided  that  the  rents  of  the  several  estates 
so  purchased  jointly  by  the  said  parties  should  be  considered  as 
part  of  the  partnership  stock,  and,  before  any  division  of  the  profits 
should  be  made,  all  the  rates  and  taxes,  and  the  cost  of  repairs, 
and  all  other  expenses,  should  be  paid ;  and  immediately  upon  and 
after  sach  payments  and  deductions,  and  before  such  division  of 
profits,  there  should  be  set  apart  such  a  sum  of  money  as  would 
satisfy  the  interest  of  51.  per  cent.,  upon  not  only  the  capital 
employed  in  the  partnership,  but  also  on  the  purchase  of  the 
brewery  and  estates,  and   which  sum,   so  set  apart,  should  be 
appropriated  *and  paid  to  the  parties  entitled  to  such  interest,  in       [  •356  ] 
proportion  to  the  sums  advanced  by  them  respectively.    The  capital 
of  the  partnership  was  wholly  contributed  by  Tibbits  and  John 
Phillips ;  and  divers  other  freehold,  copyhold,  and  leasehold  public- 
hoases  were  purchased  by  them,  on  behalf  of  the  partnership,  after 
the  date  of  the  partnership  deed,  which  were  by  the  conveyances 
to  the  partners  expressed  to  be  paid  by  the  three  partners  in  equal 
proportions.     By  a  deed,  dated  the  15th  of  November,   1889, 
executed  by  the  three  partners,  after  reciting  that  the  purchase- 
monies  for  the  several  freehold,  copyhold,  and  leasehold  estates 
purchased  by  the  partnership  were  advanced  and  paid  by  Tibbits 
and  John  Phillips  in  equal  shares,  it  was  agreed  and  declared,  that, 
until  Edward  Phillips  should  advance  and  pay  into  the  partnership 
capital  a  sum  equal  to  the  sums  paid  by  his  partners,  he  (Edward 
Phillips),  his  heirs,  &c.,  should  stand  possessed  of  the  said  undivided 
third  part  of  the  said  estates  upon  trust  for  John  Phillips  and 
Tibbits,   their  heirs,   executors,   administrators,   and  assigns,   as 
tenants  in  common;   and  Tibbits  and  John  Phillips  covenanted 
with  Edward  Phillips,  that  in  case  he  should,  in  compliance  with 
the  partnership  agreement,  pay  or  contribute  to  the  stock  of  the 
partnership  a  sum  proportionate  to  the  capital  of  Tibbits  and  John 
Phillips,  he  should  then  be  absolutely  entitled  to  the  interest  which 
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TiBBiTB      had  been  conveyed  and  assigned    to  him  in    the    property  so 

Phillips,     purchased. 

The  bill  was  filed  by  Tibbits  against  John  and  Edward  Phillips, 
for  a  dissolution  of  the  partnership,  and  it  stated,  that  Edward 
Phillips  had  not  contributed  any  portion  of  the  purchase-monies  of 
the  property,  and  that  he  was  indebted  to  the  partnership. 

[  357  ]  Mr.  Rolt  and  Mr.  Kardake,  for  the  plaintiff  Tibbits,  claimed  tiie 

real  and  leasehold  estates  of  the  partnership  as  belonging  exclusively 
to  him  and  John  Phillips,  to  the  exclusion  of  Edward  Phillips,  who 
had  not  paid  any  part  of  the  purchase-money,  and,  therefore, 
according  to  the  deed  of  1889,  was  merely  a  trustee  of  his  undivided 
share  for  the  other  partners. 

Mr.  Baily  and  Mr.  Bevir  for  the  defendant  John  Phillips. 

Mr.  FoUett  and  Mr.  Osbome^or  the  defendant  Edward  Phillips, 
contended,  that  either  the  two  other  partners  ought  to  be  charged 
in  the  account  with  the  sums  of  money  applied  out  of  the  partnership 
funds  in  the  repair  of  the  real  and  leasehold  premises,  or  that  such 
premises  ought  to  be  treated  as  part  of  the  general  partnership 
estate. 

The  yiCE-CHANGBLLoB  was  of  opinion,  that  the  deed  of  November, 
1889,  did  not,  in  effect,  alter  the  terms  of  the  partnership  articles 
with  reference  to  the  joint  title  of  the  three  partners  to  the  partn^- 
ship  estates.  It  amounted,  in  substance,  but  to  a  mortgage  of  the 
legal  interest  of  Edward  Phillips,  to  secure  payment  off  his 
proportion  of  the  purchase-monies  or  unpaid  capital  to  the  other 
copartners,  subject  to  redemption  upon  such  payment.  The 
circumstance,  that  the  conveyance  of  the  purchased  estates,  exeented 
by  all  parties,  expressed  that  the  purchase-money  had  been  paid  by 
the  partners  in  equal  shares,  was  a  sufficient  reason  for  the 
execution  of  the  deed  of  November,  1889,  in  which  the  true  facts 
were  stated,  without  rendering  it  necessary  to  suppose  that  it  was 
intended  by  that  deed  to  make  a  variation  in  the  partnership 
contract. 

Declare    that    the    freehold,  copyhold,  and    leasehold  estates 

[  *368  ]      mentioned  *in  the  deed  of   November,  1889,  form  part  of   the 

partnership  property.     The  usual  declaration  of   dissolution,  and 
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direction  to  take  the  accounts.    Direct  the  estate  and  effects  of  the      tibbits 
partnership  to  be  sold ;  the  sale  to  be  conducted  by  some  person  to     Phillips. 
be  appointed  by  the  Court,  and  the  partners  to  have  liberty  to  bid. 

It  was  then  contended,  that,  inasmuch  as  the  interests  of  the 
partnership  required  that  the  brewery  should  be  sold  as  a  working 
eoneem,  the  business  ought  to  be  carried  on  in  the  meantime,  and 
that  for  that  purpose  a  manager  ought  to  be  appointed  by  the  Court* 
This  was  opposed  on  the  part  of  the  defendant  Edward  Phillips,  on 
the  ground  that  one  of  the  partnership  articles  was  to  this  effect : 
"  That  Edward  Phillips  should  be  and  be  considered  as  the  acting 
partner,  and  should  employ  himself,  during  the  continuance  of  the 
partnership,  diligently  and  constantly  in  the  conduct  and  manage- 
ment of  the  joint  business  to  the  utmost  of  his  skill  and  endeavour, 
and  entertain  and  find  viands  and  provision  for  the  customers  of  the 
brewery  on  all  occasions  when  necessary;  and  that,  for  the 
superintendence  and  management  of  the  said  copartnership 
business,  and  entertainment  of  customers  as  aforesaid,  he  should 
be  allowed  and  paid  the  annual  sum  of  8002.,  out  of  the  profits  of 
the  partnership,  during  so  long  a  time  as  he  should  continue  to  act 
as  manager,  and  should,  during  the  continuance  of  the  copartner- 
ship, or  so  long  as  he  should  continue  the  acting  partner  and  reside 
in  the  principal  dwelling-house  adjoining  the  brewery,  have  the  sole 
occupation  thereof,  free  from  the  payment  of  rent,  rates,  taxes,  or 
repairs."  On  the  part  of  the  plaintiff,  it  was  insisted  that  this  clause 
applied  only  to  the  time  of  the  due  and  regular  prosecution  of  the 
business  under  the  contract,  and  not  to  the  interim  management 
between  the  dissolution  of  the  partnership  and  the  sale  and 
distribution  of  the  effects. 

The  Yice-Chancbllor  referred  to  Wilson  v.  Greenwood  (l),  and       [  ^69  ] 
expressed    his    opinion    to    be,  that  the  Court  should  appoint   a 
manager,  and  directed  the  same  accordingly. 

(1)  18  R  B.  118,  123  (1  Swanst.  471,  481). 
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1863.       The  midland  EAILWAY  COMPANY  v.  The  AMBEE- 
jan.^2s.         QATE,  NOTTINGHAM,  and  BOSTON  and  EASTERN 

^?!!;7;'^'      junction  railway  company  (i). 

(10  Hare,  359—383 ;  S.  0.  1  W.  E.  162.) 


[369] 


The  Court  will  enforce  by  injunction  the  provision  of  the  115th  section 
of  the  Railways  Clauses  Consolidation  Act  (8  &  9  Vict.  c.  20)  that  no  engine 
or  other  description  of  moving  power  shall  be  brought  or  used  upon  a 
railway,  unless  the  same  shall  have  been  approved  by  the  Railway  Company 
as  therein  mentioned,  notwithstanding  the  practice  of  Railway  Companies 
has  been  to  rely  on  each  other  with  respect  to  the  fitness  of  their  respective 
engines,  and  not  to  enforce  the  provision  of  the  Act ;  and  notwithstanding 
also,  that,  to  enforce  such  right  of  inspection,  would  occasion  great  incon- 
venience to  the  public  traffic,  and  although  it  may  appear  that  the  provision 
is  sought  to  be  enforced,  not  from  any  apprehension  of  the  use  of  improper 
engines,  but  for  the  purpose  of  impeding  the  traffic  over  their  line  of  a 
competing  Company. 

Although  the  expression  '<  the  railway"  is,  by  the  interpretation  clause 
of  the  Railways  Clauses  Consolidation  Act  (s.  3),  defined  to  mean  '*the 
railway  and  the  works  by  the  special  Act  authorised  to  be  constructed/' 
and  these  have  been  construed  to  include  a  station,  yet  it  is  very  doubtful 
whether  the  power  reserved  to  the  public  by  the  Railways  Clauses  Consoli- 
dation Act  (s.  92),  to  use  ^*  the  railway  "  with  engines  and  carriages,  upon 
payment  of  tolls  which  are  calculated  at  a  certain  rate  per  mile,  includes 
the  power  of  using  also  the  stations  of  the  Company. 

An  interpretation  clause  in  an  Act  of  Parliament  should  be  understood 
to  define  the  meaning  of  the  word  thereby  interpreted  in  cases  as  to  which 
there  is  nothing  else  in  the  Act  opposed  to  or  inconsistent  with  that 
interpretation. 

The  CoUBT  refused  to  restrain  one  Railway  Company  from  using  the 
station  of  another,  under  an  agreement,  which  was  made  between  the  two 
Companies,  before  a  connection  had  been  established  between  the  Company 
using  the  station  and  a  third  Company,  which  brought  such  third  Company 
into  competition  with  the  Company  to  whom  the  station  belonged — it  not 
being  clear  that  the  right  of  the  defendants  to  use  the  station  was  not 
intended  to  be  given  by  their  special  Act — the  agreement  being  open  to  the 
construction  that  the  extent  and  terms  of  the  station  accommodation  were 
from  time  to  time  to  form  the  subject  of  reference  to  arbitration,  and  there 
being  no  award  specifying  the  time  at  which  it  should  determine ;  the  rival 
or  competing  Company  having  also  been  in  existence  at  the  time  the  agree- 
ment was  made,  and  the  plaintiffs  being  therefore  at  that  time  aware  of  the 
possibility  of  the  competition  afterwards  arising  ;  and,  supposing  the  ques- 
tion to  be  doubtful,  the  balance  of  convenience  preponderating  against 
granting  the  injunction. 

The  plaintiffs  had  been  empowered  by  several  Acts  of  Parliament, 

among    other  works,   to  make  a  railway    from   Nottingham  by 

Newark  to  Lincoln,  and  from  Nottingham  to  Mansfield ;  and  the 

[  *360  ]      defendants  were  empowered  to  make  *a  railway,  to  commence  by  a 

junction  with  the  plaintiffs'  railway,  near  the  Ambergate  station,  to 

(1)  HaU  &  Co.  V.  L.  B.  A  S.  0,  By,    Co.  (1885)    15    Q.  B.  D.  505,  53 
Ii.  T.  345. 
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pass    through    Notthigham,    Grantham,   and    other    places,    and         Thb 
terminate  in  or  near  Spalding,  with  a  branch  to  Boston.     In  1847  railway  Ck>. 
the  defendants  were  empowered  to  make  an  alteration  in   their  thbAmbbb- 
line,  and  to  commence  by  a  junction  with  the  plaintiffs'  railway,  in    ^^^k,  Not- 
the  parish  of  Golwick,  in  the  county  of  Nottingham,  and  to  make   and  bobton 
the  branch  railway  into  the  town  of  Nottingham,  commencing  by  a     junction 
junction  with  the  Nottingham  and  Mansfield  branch  of  the  plaintiflfs'  ^^^^^^^  ^^• 
railway  at  a  certain  spot  mentioned  in  the  Act.    By  an  Act  of  the 
10  &  11  Vict.  c.  lxxviii.,8.  11,  it  was  enacted,  that,  for  the  use  of  the 
branch  of  the  plaintiffs'  railway  for  the  conveyance  of  any  traffic 
brought  thereon  from  the  defendants'  railway  between  the  point  of 
junction  in  the  parish  of  Golwick  and  the  point  where  it  diverged 
from  the  plaintiffs'  railway  near  Nottingham,  it   should  not   be 
lawful  for  the  plaintiffs  to  charge  any  further  sum  than  the  tolls  or 
charges  due   for   the  distance  over  which   the   traffic  should   be 
conveyed  along  the  plaintiffs'  railway,  together  with  a  reasonable 
charge  for  loading  and   unloading;    and  it  was   provided,  that 
nothing    therein   contained   should    prevent    the    plaintiffs    from 
making  such   reasonable   charge    for    station   accommodation   at 
Nottingham  as  should   be  agreed   upon    between    the  said   two 
Companies,  or,  in  case  of  any  difference,  that  it  should  be  settled  by 
arbitration  (1).    An  agreement,  dated  the  5th  of  August,  1847,  was 
made  between  the  plaintiffs  and  defendants  for  referring  it  to 
arbitration  to  settle  the  extent  and  price  of  the  station  accommoda- 
tion to  be  given  by  the  plaintiffs  to  the  defendants  at  Nottingham 
and  Ambergate  (2).    Mr.  Glyn,  who  was  appointed  umpire  on  the 
arbitration,  made  his  award,  dated  in  July,  1850,  and  fixed  that  the 
sum  to  be  paid  to  the  plaintiffs  by  the  defendants  for  rent  and 
service  on  the  Nottingham  ^station  for  passengers'  traffic  should  be       [  *^^^  1 
600Z.  a  year ;  for  the  goods  traffic,  Is.  M.  per  ton ;  and  for  the 
cartage,  the  actual  disbursement  of  the  plaintiffs  (3). 

In  1846  the  Great  Northern  Bailway  Gompany  was  incorporated, 
and  in  1852  their  railway  was  completed  and  opened  for  traffic 
between  London  and  York,  and  became  a  competitor  with  the 
plaintiffs  for  the  traffic  between  London,  Grantham,  Newark,  Lin- 
coln, York,  and  other  intermediate  places.  In  May,  1852,  the 
defendants  entered  into  an  agreement  with  the  Great  Northern 
Gompany  for  the  latter  to  work  the  traffic  on  the  defendants'  line« 

(1)  See  post,  p.  405.  pp.  406,  407. 

(2)  The  material  parts  of  this  agree-  (3)  See  po$t,  p.  408« 
ment  are  stated  in  tiie  judgment,  poBt, 
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Thb         Some  correspondence  appeared  to  have  taken  place  between  the 

railwat  Co.  officers  of  the  plaintiffs  and  of  the  Great  Northern  Company,  in 

Thb  Amber-    ^^^^  ^^  plaintiffs  insisted  (as  the  bill  charged  the  fact  to  be)  that 

GATE,  Not-    the  award  of  Mr.  Glyn  had  no  application  to  the  altered  cireom- 

TIKGMAM,  "^  ^'^ 

AMD  BoBTOB    stances  under  which  the  line  of  the  defendants  was  to  be  worked 

A  K  D  K  A  STKKBT 

Junction  ^^^  ^^  alleged,  that  the  Great  Northern  Company,  nnder  the 
Railway  Co.  authority  of  the  defendants,  began  in  July,  1862,  tobookandcomney 
goods ;  and  from  the  28rd  of  December,  1852,  also  pftssengers, 
from  London,  Lincoln,  York,  and  other  places  on  the  Great 
Northern  line  by  way  of  Grantham,  over  the  defendants'  line  into 
the  plaintiffs'  Nottingham  station.  In  August,  1852,  one  of  the 
Great  Northern  engines,  which  had  not  been  submitted  to  or 
approved  by  the  plaintiffs,  arrived  at  their  Nottingham  station, 
drawing  a  passenger  train,  and  was  seized  and  for  some  time 
detained  by  the  plaintiffs'  servants.  The  plaintiffs  in  the  same 
month  gave  notice  to  the  defendants  that  no  engine  wonld  be 
allowed  to  come  or  remain  on  the  Midland  line ;  with  regard  to 
which  the  provisions  of  the  115th  and  following  clauses  of  the  Bail- 
ways  Clauses  Consolidation  Act,  1845,  had  not  been  observed,  adding. 
[  *^^  ]  that  this  intimation  *was  not  to  apply  to  the  five  engines  belonging 
to  the  defendants,  which  had  already  been  allowed  to  ran  on  the 
Midland  line. 

The  bill  complained,  that,  notwithstanding  those  notices  and  pro- 
tests, the  defendants,  in  December,  1852,  brought  and  used  on  the 
plaintiffs'  line  and  into  the  Nottingham  station,  several  locomotive 
engines,  which  had  not  been  approved  by  or  on  behalf  of  the  plain- 
tiffs, and  without  having  complied  with  the  provisions  of  the 
statute ;  and  that  they  threatened  and  intended  to  continae  their 
use  of  the  Nottingham  station,  and  to  bring  and  use  on  the  {dain- 
tiffs'  line,  between  Colwiok  and  Nottingham,  such  engines  and 
carriages. 

The  plaintiffs  moved  for  an  injunction  in  the  terms  of  the  prayer 
to  restrain  the  defendants  from  using,  or  authorising  or  permitting 
the  Great  Northern  or  any  other  Bailway  Company  to  use  the 
plaintiffs'  station  and  other  accommodation  at  Nottingham  upon  the 
terms  mentioned  in  the  award  of  Mr.  Glyn ;  and  also  to  restrain 
the  defendants  from  bringing,  or  using,  or  authorising,  or  permitting 
the  Great  Northern  Bailway  Company,  or  any  other  Company, 
to  bring  or  use  upon  the  plaintiffs'  line  of  railway,  between  the 
junction  at  Col  wick  and  their  station  at  Nottingham,  any  locomotive 
or  other  engine,  or  oth^r  description  of  moving  power  which  had 


TOL.  xc]  1858.    CH.     10  HAllE,  862—864.  401 

Qot  been  first  approved  by  or  on  behalf  of  the  plaintiffs,  pursuant  to  The 

the  provisions  of  the  Railways  Clauses  Consolidation  Act,  1845,  or  railway  Co. 

any  carriage  with  respect  to  which  the  provisions  of  the  said  Act  in  j,^^  ambke- 

thak  behalf  had  not  been  first  complied  with.  g^tk,  Not- 

TIlfOHAM 

There  was  little  or  no  contest  as  to  the  facts  above  stated.  Affi-  and  Boston 
davits  of  experienced  persons  on  behalf  of  the  defendants  stated  ^  junotJ^k^ 
that  the  deponents  had  never  known  *an  instance  in  which  any  Railway  Co. 
Railway  Company,  whose  lines  had  been  traversed  by  engines,  ^  •* 
carriages  or  waggons  of  another  Company,  had  required  a  previous 
inspection  of  such  engines,  or  that  they  should  be  previously 
registered  in  pursuance  of  the  Railways  Clauses  Consolidation  Act ; 
that  it  would  be  impossible  to  enforce  any  such  regulation  between 
Railway  Companies  without  materially  interrupting,  if  not  entirely 
stopping,  the  traffic  from  one  part  of  the  kingdom  to  another ;  that 
no  R^way  Company  would  be  able  to  carry  on  its  business  if  such 
regulations  were  strictly  enforced,  without  such  an  increase  in  its 
number  of  carriages  as  would  involve  an  enormous  outlay ;  that  the 
manufacture  of  engines,  carriages,  and  waggons  in  England  was 
either  in  the  hands  of  the  Railway  Companies  or  of  a  very  limited 
nofflber  of  other  firms,  and  their  several  methods  of  construction 
agreed  in  their  main  points;  that  the  engines,  carriages,  and 
vaggons  were  invariably  examined  by  the  Company  first  sending 
them,  and  the  fact  of  their  being  allowed  to  pass  on  the  sending 
line  was  always  considered  a  sufficient  guarantee  to  any  other 
Company  of  their  construction  and  condition. 

Mr.  Roll  and  Mr.  Speed  for  the  plaintiffs : 

As  to  the  first  part  of  the  injunction  sought,  the  use  of  the 
illation,  argued — That  the  agreement  was  made  under  circumstances 
which  are  wholly  different;  and  that  the  exercise  of  the  powers 
which  it  was  expressed  to  give,  was  in  the  new  state  of  things  a 
fraud  upon  the  agreement.  And  with  regard  to  the  second  part  of 
the  injunction,  the  exclusion  of  engines  until  approval,  they 
claimed,  on  the  part  of  the  plaintiffs,  the  protection  of  the  pro- 
visions of  the  Railways  Clauses  Consolidation  Act,  1845  (1),  on  that 
subject.    •    ♦    • 

Mr.  Baily,  Mr.  Erskine,  and  Mr.  Hedge,  for  the  defendants,        [  ^64  ] 
opposed  the  motion : 
They  argued,  that  the  power  of  excluding  engines  had  never  been 
(1)  S  &  9  Vict.  0.  20,  B.  115. 

»-B.— TOL.  XC.  26 
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The  enforced,  and  the  attempt  to  exercise  it  in  this  <^as6  was  simply 
Railway  Co.  vexatious.  It  was  not  averred,  that  there  Was  any  apprehension  of 
The  ambbr.  ^^^^  etigines  being  used ;  and,  %8  to  the  use  of  the  station,  they  eon- 
oATE,  Not-  tended  that  the  right  to  use  the  railway  involved  the  right  to  use 
A)a>  B08TON  every  thing  which  dime  within  the  interpretation  of  that  term, 
jDNOTih^^  including  stations  as  well  as  all  other  necessary  works  and  adjuncts : 
RAILWAY  00.  8  &  9  Vict,  c  20,  s,  8  ;  Cother  v.  Midland  Bailway  Company  (1). 

[The  cases  of  Samson  v.  Eanterby  (2)  and  Rigby  v.  I'he  Great 
Western  Railway  Compa/nff  (8)  were  also  cited*] 

Thb  Viob-Changbllor,  without   hearing  the  reply  on  the  second 
branch  of  the  application  for  the  injunction,  said : 

t  cannot  help  seeing  some  of  the  objects  which  the  parties  may 
t  •365  ]  have  in  view  in  this  application  ;  yet,  with  regard  *to  the  second 
part  of  the  motion,  I  feel  that  I  am  bound  to  say  that — the  plain- 
tiffs having  a  distinct  right  under  the  116th  section  of  the  Railways 
Clauses  Consolidation  Act  (8  &  9  Vict.  c.  20)  to  refuse  permission 
for  any  engine  to  come  on  their  line,  unless  it  has  been  approved 
of  by  them  in  the  manner  specified  therein,  and  as  to  which  the 
first  step  is  to  be  taken  by  the  parties  who  wish  to  run  their 
engines,  by  giving  certain  notices, — and  the  plaintiffs  having  given 
distinct  and  specific  notice,  having  in  fact  remonstrated,  and  still 
continued  to  remonstrate,  with  the  defendants  on  sending  their 
engines, — I  think  the  defendants  have  put  themselves  in  the  wrong. 
Whatever  may  be  the  result  to  them  in  this  case,  it  is  impossible  to 
say  that  the  plaintiffs  are  not  to  have  the  full  powers  conferred 
upon  them  by  the  Act;  and  that  the  defendants  are  not  to  be 
restrained  from  running  these  or  any  other  engines  without  their 
having  first  been  examined  and  approved  of.  These  observa- 
tions apply  to  all  except  the  five  engines  referred  to  in  the 
correspondence. 

With  regard  to  the  five  engines  that  have  been  allowed  to  run  on 
the  plaintiffs'  line,  the  plaintiffs,  by  the  letter  of  the  9th  of  August, 
in  which  they  state  that  they  desire  to  have  an  examination  according 
to  the  Act,  say,  ''  This  intimation  will  not  apply  to  the  five  engines 
belonging  to  your  Company  which  have  already  been  allowed  to  run 
on  the  Midland  line."  After  that,  there  would  be,  I  think,  some 
diflSculty  in  insisting  upon  the  right  to  the  injunction  with  regard 
to  these  five  engines.     But,  as  to  the  other  engines,  I  should  be 

(1)  2    Ph.    469;   explained    in  the  (2)  33  B.  E.  239  (9  B.  &  0.  605), 

judgment,  post,  p.  404.  (3)  78  R.  R.  12  (2  Ph.  44). 
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inclined  to  grant  an  injunction  to  restrain  the  defendants  from         Thk 

numing  them  or  any  other  engines  without  their  being  previously  railway  Co. 

approved  of  by  the  plaintiffs.  ThbAmbbr- 

Upon  the  other  point  I  must  hear  the  plaintiffs  fully,  for  there  oatb,  Not-  ) 

^  TINOHAlfj 

are  considerable  difficulties.  ant>  boston 

andEastbbn 

Mr.  RoU  was  heard  in  reply.  bIil-^ayCo. 

Thb  Yicb-Chancbllor  [after  repeating  and  confirming  the  opinion 
already  expressed  by  him  as  to  the  second  branch  of  the 
injunctioUi  said] : 

I  now  come  to  the  principal  point  in  the  case — the  considera-       [  ^^  ] 
tion  of  what  is  proper  to  be  done  with  reference  to  the  first  part  of 
the  injunction  that  is  prayed.    It  has  been  asked  for,  in  argument, 
in  one  or  two  forms:  In  substance,  I  am  asked  to  prevent  the 
defendants  from  using  the  Nottingham  station  altogether,  on  the 
assumption  that  there  exists  no  authority,  by  the  general  statute, 
by  the  particular  statute,  by  the  agreement,  or  by  the  award.     It 
was  said,  it  might  be  put  in  such  a  simple  form  as  to  occasion  no 
great  difficulty.    I  am  asked  to  restrain  the  defendants  from  using 
the  station  with  reference  to  any  passenger  or  other  traffic,  booked 
through  or  carried  through  by  any  arrangement  with  the  Great 
Northern  Railway  Company.    Now,  if  it  were  clear  that  the  defen- 
dants had  no  right  to  the  use  of  the  station  at  all,  the  course  for  the 
Court  to  pursue  would  be  very  simple,  and  I  should  have  no  difficulty 
in  granting  the  injunction  tasked  ;  for  if  one  public  Company  have       [  *^^^  1 
power  to  run  their  engines  over  their  own  line,  and,  exercising  that 
right,  are  embarrassed  by  an  unjust  claim  on  the  part  of  another 
Company  to  make  use  of  their  station,  it  would  be  very  difficult 
and  dangerous  for  them  to  prevent  the  assertion  of  such  claim — 
looking  at  the  nature  of  locomotive  engines — without  the  aid  of 
this  Coart.    But  I  do  not  think  that  I  can,  by  any  means,  arrive 
at  that  conclusion  on  the  position  of  these  parties  as  it  is  now 
brought  before  me.     I  do  not  think  it  necessary,  at  this  moment, 
k>  give  a  positive  opinion  whether  or  not  the  defendants  have  the 
right,  which  they  claim,  of   using  the    station:  it  is  enough  for 
me  to  say,  upon  this  application,  I  think  it  by  no  means  clearly 
made  oat  that  they  have  not. 

Let  OS  see,  first,  how  the  question  stands  upon  the  general 
statute  (1) ;  and,  with  regard  to  that,  I  confess  that  I  should  have 
considerable  doubt,  if  the  point  came  to  be  determined,  how  far 

(1)  8  ft  0  Vict  c.  20 ;  see  sect  92. 

26—2 
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Thb  there  is  the  power  to  use  snch  railway  station.  The  point  has  oerer 
Bailway  Co.  yet  been  determined  in  any  case.  I  was  referred  to  Coiker  v.  Tht 
The  Ambe^  Midland  Railway  Company  (1) ;  but  there,  Lord  Cottbkhim  only 
GATE,  Not-  decided,  that,  as  the  interpretation  clause  says,  that  "railw' 
AKD  Boston  shall  include  the  "  railway  and  works,"  and  there  was  a  power  to 
Junction  ^^^  l&nd  to  make  and  maintain  the  railway  and  works,  the 
Railway  Co.  Company  had  power  to  take  land  for  making  a  station.  With  regard 
to  all  these  interpretation  clauses,  T  understand  them  to  define  the 
meaning,  supposing  there  is  nothing  else  in  the  Act  which  is  opposed 
to  the  particular  interpretation.  When  a  concise  term  is  nsed. 
which  is  to  include  many  other  subjects  besides  the  actnal  thing 
designated  by  the  word,  it  must  always  be  used  with  dae  regard 
[  •370  ]  to  the  true,  proper,  and  legitimate  construction  of  *the  Act 
When  the  question  is  not  of  taking  land  for  the  use  of  the  station, 
but  the  question  is,  whether  other  parties  have  a  right,  under  the 
toll  clause  in  the  general  Act,  of  using  the  railway  on  payment  of 
tolls,  I  think,  to  say  the  least,  it  is  extremely  doubtful  whether  that 
implies  a  right  to  use  the  station,  and  for  this  reason,  that  the  tolls 
are  imposed  per  mile.  They  are  mileage  tolls,  imposed  on  all  parties 
who  use  the  railway,  which  is  a  matter  of  easy  calculation.  The 
use  of  the  station  is  an  entirely  different  thing.  The  station  is 
probably  erected  by  the  Company  at  a  great  expense,  for  their  own 
convenience, — the  Company  not  only  making  and  maintaining  the 
railway,  but  carrying  on  also  the  business  of  carriers ;  and  it  would 
seem  a  strong  thing  to  contend,  that  the  use  of  the  station,  of  that 
which  may  have  cost  a  great  proportion  of  the  whole  outlay,  w  to 
be  thrown  in  on  payment  of  the  mileage  toll.  Take  the  Greenwich 
Bailway,  for  instance ;  there  might  be  two  or  three  miles  of  railway 
to  run  over,  and  yet  the  persons  paying  the  mileage  toll  would 
claim  all  the  advantages  and  the  accommodation  afforded  at  the 
station.  I  think,  looking  at  the  scope  of  the  clause,  which  provides, 
that,  on  payment  of  tolls,  the  railway  shall  be  free,  that  it  may  he 
consistent  with  a  more  reasonable  construction  to  say,  that  erery- 
body  may  have  the  use  of  the  railway ;  that  they  have  the  po^ 
of  buying  land  adjacent  to  the  railway  ;  and  if  they  have  such  laB«l< 
they  have  by  the  general  Act  (2)  a  power  of  laying  down  a  toe  ^' 
rails  communicating  with  the  railway ;  and  then  they  maj  f<^ 
their  own  station,  and,  by  paying  a  mileage  toll,  they  may  oae  the 
public  railway  as  a  means  of  transit,  in  order  to  carry  them  frois 
their  own  station  which  they  may  have  made  on  one  piece  of  ( 
(1)  2  Ph.  469.  (2)  8  &  9  Vict,  c.  20.  a.  76. 
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:o  another  station  which  they  may  have  made  on  another  piece  of         Thb 
^and.    If  it  should  ever  come  to  be  decided,  it  is  certainly  very   iuilway  Co. 
loabUal  whether  the  use  of  the  railway,  on  payment  of  the  tolls,  /* 

K-ill  include  the  use  of  the  station.  oate,  Not- 

If  the  construction  of  the  general  Act  be  doubtful,  the  next  thing    and  Boston 
to  be  considered  is  the  special  Act  (i),  and  upon  that  the  case  is  ^ ju^ctkJn^ 
rather  more  favourable  to  the  defendants.     Assuming,  for   the  Railway  Co. 
purpose  of  the  argument,  that  the  parties  had  power  to  use  the       ^  ^^^  ^ 
station  under  the  general  Act,  it  may  be  supposed  that  the  words 
of  the  special  Act,  which  recite,  that  the  traffic  of  the  defendants, 
the  Ambergate  Company,  is  intended  to  be  conveyed  ''  to  the  station 
of  the  Midland  Railway  Company  at  Nottingham,  or  onwards  to 
the  terminus  of  the  first-named  (the  defendants')  railway  at  the 
Ambergate  station  of  the  Midland  Railway,"  meant  that  they  only 
intended  to  do  that  which  the  general  Act  authorises  them  to  do. 
That  might,  then,  be  the  fair  interpretation  of  the  words.    But  if 
the  defendants  have  no  such  right,  then,  I  confess,  looking  to  the 
express  recital  that  this  Company  intended  to  come  to  the  station 
of  the  Midland  Railway  Company,  and  to  the  clause  introduced  for 
the  protection  of  the  Midland  Railway  Company,  which  it  is  said, 
on  all  hands,  was  inserted  at  their  suggestion,  and  especially  the 
provision  at  the  end  (2),  all  the  parties  being  before  Parliament, 
and  this  clause  being  the  joint  work  of  the  two  parties,  to  which 
the  Legislature  gave  its  sanction,  it  becomes  at  least  an  arguable 
question  whether  the  right  was  not  intended  to  be  conferred  by  the 
specuA  Act, — the  one  Company  stating  their  intention  of  coming 
there,  and  providing  that  they  shall  escape  the  six-mile  clause, 
vhieh,  I  agree  with  Mr.  Rolt,  was  the  principal  object  of  putting  it 
in— bat  the  other  Company  standing  by,  and  seeing  that  expression 
^f  intention,  and  guarding  themselves  by  the  subsequent  clause. 
It  is  not  for  me,  at  this  moment,  to  determine  whether  it  was 
intended,  upon  the  whole  scope  of  these  provisions  of  the  special 
Act,  that  *there  should  be  a  use  of  the  station  by  the  defendants  ;       [  *^'^^  1 
hat,  unless  there  was  some  compulsory  operation  in  this  clause 
^ith  reference  to  the  use  of  the  station,  I  do  not  understand  why 
the  plaintiffs  procured  to  be  inserted  for  their  own  protection  a 
<^l&u8e,  that  the  amount  of  the  charge  for  this  accommodation 
should  go  to  arbitration  in  case  of  difference.    The  provision  is  not 
that  a  question  of  bargain  between  them  whether  the  defendants 

il)  10  ft  1 1  Vict,  c  Ixxyiii., empower-      and  make  a  hranch  to  Lincoln. 
H  the  pSufttiib  to  extend  their  line         (2)  See  anU,  p.  399. 
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Thb  should  have  the  use  of  the  station  or  not,  shall  go  to  arbitration, 

BAiLWi^T  Go.  ^^^^  ^^^^  ^^®  amount  of  a  reasonable  charge  shall  be  thus  settled. 

E  AMBKB-  ^*  ^*  ^^  supposed  to  be  intended  clearly  that  there  shall  at  all  events 

GATE,  Not-  be  a  user  of  the  station,  then  I  can  understand  whyDeither  the  one 

TIKOHAM 

AND  Boston    Company  nor  the  other  should  be  left  to  decide  for  themselTes,  bat 

^  jSncti™''  *h**  *^«  ^^^^®  ^™^^  8^*"  ^  ^®**  *^  arbitration. 

Bailwat  Co.  ^^e  have  then  to  consider  the  agreement,  and  that  agreement 
rather  favours  than  otherwise  the  plaintiffs'  contention,  that,  np  to 
that  time  they  were  not  bound.  The  agreement  is  dated  after  the 
passing  of  the  special  Act,  and  the  defendants  contend  that  the 
general  Act  and  the  particular  Act,  especially  the  latter,  give  them 
this  right.  Yet  I  find  in  this  agreement,  dated  after  the  last  Act, 
a  recital  that  the  Ambergate  Company  (the  defendants),  "not 
deeming  it  expedient  to  build  or  provide  separate  and  distinct 
station-houses  and  platforms,*'  &c.,  ''  had  applied  to  the  plainti& 
to  provide  for  their  use  suitable  accommodation  for  such  purposes 
at  their  stations  at  those  places,  which  they  the  said  plaintiffs  had 
consented  and  agreed  to  do  on  the  terms  and  in  manner  thereinafter 
mentioned.*'  Certainly,  it  would  seem  very  strange  if  they  had 
already  the  power  of  using  the  station,  that  they  should  recite  the 
agreement  made  after  the  Act,  when  they  say  the  power  was 
acquired.  They  then  entered  into  an  arrangement  with  the  plain* 
tiffs,  and  the  plaintiffs  consented  and  agreed  to  do  that  which, 
[  •373  ]  according  to  the  argument  •for  the  defendants  they  were  bonnd  to 
do.  I  cannot  help  thinking,  when  I  look  at  the  whole  of  the 
transaction,  and  this  agreement  following  very  closely  upon  the 
passing  of  the  Act,  that  the  intention  referred  to  in  the  17th  section 
pointed  prospectively  to  the  agreement  as  about  to  be  framed. 
There  are  statements  in  the  affidavits,  that  it  was  on  the  faith  of 
this  agreement  that  these  arrangements  were  made ;  and,  although 
it  was  in  argument  asked  how  an  Act  of  Parliament  in  July  eon\i 
be  made  upon  the  faith  of  an  agreement  in  August,  yet  I  think  it 
is  not  an  unreasonable  view  of  the  facts  that  the  intention  was  so 
recited  in  the  special  Act,  because  the  parties  had  made  np  their 
minds  to  do  that  which  is  carried  out  by  the  formal  agreement  m 
August.  Now,  there  is  in  the  first  part  of  the  instrument  a  distinct 
and  positive  agreement  on  the  part  of  the  plaintiffs  to  provide  a 
station  upon  the  terms  and  in  the  manner  thereinafter  mentioned. 
The  terms  are  these :  "  That,  upon  the  application  and  request  in 
writing  of  either  of  the  said  Companies  to  the  other  of  them,  it 
should  be  submitted  and  referred  to  one  of  the  directors  for  the 
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time  being  of  the  Midland  Railway  Company  (the  plaintiffs)  and  to         Thb 

one  of  the  directors  for  the  time  being  of  the  Ambergate  &c.  Com-  bailwat^o. 

panv  (the  defendants),  sach  two  directors  to  be  nominated  and  ^      f* 

appinted  as  thereinafter  mentioned,  to  settle,   determine,  and  oatb,Not- 

•pi  V|  j  HAM 

decide  "—not  whether  they  are  to  use  the  station  or  no,  but,  having  and  BosToif 
said  that  the  plaintiffs  agree  to  provide  the  station  on  those  terms,  ^ukct^oh  ^ 
the  agreement  goes  on  ''  to  settle,  determine,  and  decide  the  nature  Railway  Go. 
and  extent  of  the  station  or  other  accommodation  which  would  be 
required  to  be  provided  by  the  Midland  Railway  Company  for  the 
traffic  and  other  ordinary  purposes  of  the  Ambergate  &c.  Company.'* 
If  the  agreement  had  stopped  here,  it  would  be  an  agreement  to 
provide  the  defendants  a  station,  on  terms  to  be  settled  by  arbitra* 
tioD.  As  it  is,  there  is  the  following  clause,  which  makes  the  case 
more  doubtful  *than  it  otherwise  would  be,  as  to  the  rights  of  the  [  ^374  ] 
defendants.  The  agreement  proceeds  :  "  And  also  to  settle,  deter- 
mine, and  decide  the  place  or  places  where,  and  the  time  or  times 
when  any  additional  offices,  warehouses,  and  other  buildings  and 
conveniences  (if  any  should  be  necessary)  should  be  built  or  pro- 
vided by  the  Midland  Bailway  Company  for  the  use  of  the 
Ambergate  &c.  Company,  and  also  to  settle,  determine,  and  decide" 
—and  this  creates  the  ambiguity — "  what  sum  or  sums  of  money, 
either  in  gross,  or  by  the  way  of  rent  or  annual  payment,  or  both), 
or  what  other  compensation  or  equivalent  should  be  paid  or  given 
by  the  Ambergate  &c.  Company  to  the  Midland  Bailway  Company 
<or  or  in  respect  of  such  accommodation  as  hereinbefore  is  men- 
tioned, and  generally  to  settle  and  determine  all  and  every  the 
terms  and  conditions  relating  to  the  premises,  and  the  mode,  extent, 
and  doration  of  the  enjoyment  of  the  said  accommodation." 
Certainly,  it  here  seems  to  be  referred  in  very  large  terms  to  the 
arbitrators  to  say  how  long  the  arrangement  is  to  last.  Looking  at 
this  agreement,  independently  of  the  Acts  of  Parliament,  it  seems 
that  the  Companies  agree  to  put  it  out  of  their  hands  to  say  as  well 
bow  long  the  accommodation  is  to  continae,  and  to  what  extent  it 
is  to  be,  and  to  refer  those  questions  to  other  parties ;  and  if  that 
^  BO,  the  arbitrators  would  have  the  power  of  determining  the 
^hole  arrangement,  and  of  saying,  "  we  conceive  it  is  proper  that 
the  accommodation  should  now  cease  to  be  given." 

It  was  argued,  on  the  other  hand,  that  this  agreement  was  for 
one  definite  arbitration  to  be  made  once  for  all ;  that  the  award 
oQght  to  have  stated  the  extent  of  the  accommodation,  its  price, 
and  its  duration  \  and  that,  having  so  done,  there  would  be  an  end 
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Thb         of  the  whole  arrangement,  and  no  opportunity  for  a  subseqaent 

Railway  Ck>.  reference  to  ascertain  whether   the  period  should  be  longer,  or 

Thk  A^iiBBH-    ^h^^her  *there  should  be  any  variation  of  the  sum.    I  think  it 

oATK,  Not-    very  difficult  to  put  that  construction  on  the  agreement,  looking  al 

TINOHAll  y  Mi  '-' 

AND  Boston  the  clause,  which  provides  that  they  shall  state  the  places  vbere« 
^ juN(^wH^  and  the  times  when,  any  additional  offices,  warehouses,  and  other 
Railway  Co.  buildings  and  conveniences,  (if  any  should  be  necessary),  shall  be 
pro\dded.  It  would  be  difficult  for  the  arbitrators  to  ascertain  that 
at  once  for  all  time.  When  I  suggested  this  difficulty,  the  answer 
was,  the  arbitrators  might  be  able  to  say  at  once,  "  we  see  that  the 
accommodation  now  existing  at  Nottingham  is  not  large  enoagh  for 
your  traffic,  and  we  foresee  that  larger  accommodation  most  be 
provided,  and  we  will  now  at  once  lay  down  the  time  within  which 
it  shall  be  made."  I  confess  that  it  seems  to  me  to  point  mnch 
more  naturally  to  their  saying,  from  time  to  time,  what  further 
accommodation  would  be  necessary,  in  proportion  to  the  increasing 
traffic  of  the  two  Companies. 

The  agreement  having  been  made,  the  settlement  of  the  terms 
was  entered  upon  in  that  loose  manner  which  one  has  before  had 
occasion  to  observe  in  transactions  between  these  large  bodies.  It 
does  not  appear  that  there  was  any  distinct  reference  to  arbitration. 
Two  directors  met,  and  seem  to  have  done  something  which  is  not 
in  evidence.  I  do  not  know  what  is  to  be  assumed,  for  nothing 
appears  on  the  proceedings,  but  that  they  entered  into  some 
arrangement,  which  has  been  acted  upon,  as  to  the  place  of  deposit 
of  their  goods,  and  where  the  warehouses  should  be,  if  there  were 
to  be  any,  and  where  the  landing  places  should  be.  It  would  seem 
that  they  only  differed  on  one  or  two  points  which  were  sent  to  the 
arbitrator.  Nothing  is  stated  but  the  fact  of  that  difference.  The 
points  referred  were,  the  amount  of  compensation  to  be  paid,  first, 
for  the  passenger  traffic,  and  secondly,  for  the  goods  traffic.  The 
L  *376  ]  other  points  seem  to  have  been  previously  ^arranged  between  the 
parties  to  their  own  satisfaction. 

Mr.  Glyn  made  his  award  on  the  9th  of  July,  1850,  and  fixed 
600Z.  a  year  for  the  passenger  traffic,  and  la.  id.  per  ton  for  the 
goods  traffic,  and  said  he  did  that  "  upon  the  consideration  oUhe 
existence  of  a  full  interchange  of  traffic  between  the  two  Companies, 
and  of  their  working  reciprocally  for  the  accommodation  of  the 
public  and  for  mutual  benefit,"  adding,  that  "  a  deviation  froa 
this  course  would  fairly  cause  a  re-opening  of  the  pending  qnestioos. 
and  another  referenpe  upon   them."    This   preamble   has  been 
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commented  upon  with  much  force  in  the  argument  for  the  plaintiffs.         Thb 

I  cannot  say  that  I  am  satisfied  with  what  has  been  said  on  the  railway  Co. 

other  side  with  reference  to  the  effect  of  this  arrangement.     When  ^^^^  ambrr- 

Mr.  Glyn  speaks  of  the  Companies  working  reciprocally  and  an    (^atb,  Not- 

interchange  of  traffic,  he  must  have  contemplated  that  they  were    ai^d  Boston 

U)  work  in  a  friendly  spirit  and  for  their  mutual  benefit.    I  cannot  ^  joncthw^ 

attribute  any  other  effect  to  those   words.     Assuming  this  point  Railway  Co. 

in  favour  of  the  plaintiffs,  for  the  present  purpose,  and  assuming 

that  what  has  taken  place  since  has  not  been  for  their  mutual 

benefit,  (though  there  may  be  a  good  deal  suggested  on  the  other 

side,)  still,  assuming  for  the  purpose,  on  behalf  of  .the  plaintiffs, 

that  the  time  has  arrived  when,  according  to  Mr.  Glyn's  notion, 

the  matter  should  be  re-opened,  it  would  only  re-open  what  was 

referred  to  him.    He  had  nothing  to  do  with  any  other  matters. 

They  had  not  been  brought  under  his  consideration.    He  says, 

looking  at  things  as  they  stand,  I  think  600Z.  a  year  is  enough ; 

bat  there  may  be  a  time,  when,  under  other  circumstances,  a 

change  would  be  proper.    They  say  that  the  time  for  this  has 

now  arrived ;  bat  still  you  fall  back  on  the  old  agreement,  and  we 

most  Bee  whether  it  is  made  out  clearly,  that  the  defendants  have 

*not,  under  the  first  part  of  that  original  agreement,  subject  to       [  *377  ] 

the  question  of  their  having  to  pay  more,  a  right  to  contend  that 

they  have  an  agreement  which  entitles  them  to  use  the  stations  at 

these  particular  places  for  their  goods  and  passengers.     This  seems 

to  be  the  difficulty  of  the  plaintiffs'  case.    They  say,  "  true,  we 

gave  you  the  station,  and  Mr.  Glyn's  award,  as  far  as  it  goes, 

bhows  that  you  were  not  to  enter  into  contracts  which  are  positively 

hostile  and  detrimental  to  us.'*    But,  reverting  to  the  agreement, 

they  have  not  any  longer  the  same  strong  ground  that  they  have 

on  the  award ;  we  do  not  find  in  the  agreement  any  provision, 

which  says,  the  defendants  shall  not  enter  into  arrangements  with 

the  plaintiffs'  rivals  in  trade.    We  do  find,  however,  that,  at  that 

moment,  there  existed  the  Act  of  1846,  which  established  the 

Great  Northern  Bailway  up  to  Grantham,  and  in  direct  con- 

jonction  with  the  Ambergate  Company,  and  there  further  existed 

the  Eastern  Counties  line,  which,  if  it  had  been  continued,  would 

have  roQ  into  the  projected  line  of  the  Ambergate  Company  ;  and 

with  the  knowledge  which  the  parties  must  be  assumed  to  have 

of  all  these  facts,  there  is  no  stipulation  in  the  agreement  providing 

that  the  use  of  the  station  is  to  be  subject  to  the  condition,  that 

the  defendants  shall  not  enter  into  arrangements  with  another 
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The         Company,  which  shall  be  detrimental  to  the  plaintiffs'  trade.     If 

Railway  Co.  ^^is  be  SO,  can  I  say  there  is  anything  in  tlie  agreement,  which 

Thk  ambkr.    ^^®*''^y  shows  that  it  is  a  determinable  agreement,  and  one  which, 

GATE,  Not-    in  the  present  state  of  things,  has  determined, — that  it  is  not 

AND  BosToV   intended  to  have  any  permanence  until  the  arbitrators  or  umpire 

^juNcrrifN''  say  it  shall  be  permanent.      May  it  not,   to  say  the  least,  be 

Railway  Co.  contended,   with   very  strong    and    plausible    grounds,  that    the 

agreement  was  one,  which  was,  at  least,   to  continue  until   the 

umpire  said  it  should  not  ?    Possibly,  it  may  then  be  brought  to 

an  end ;  but  until  the  arbitrators  or  umpire  shall  say  it  is  at  an 

[  •378  ]      end,  how  can  I,  in  this  stage  of  the  *cause,  say  the  defendants  are 

not  to  have  the  full  advantage  of  it. 

If,  then,  the  defendants  are  to  have  the  full  advantage  of  the 
agreement,  will  that  which  they  have  done  be  clearly  beyond  the 
scope  of  that  agreement?  The  strongest  point  in  the  case  of  the 
plaintiffs  is  founded  on  the  passage  of  the  bill,  and  supported  by 
affidavits,  which  aver,  *'  That  the  defendants  are  daily  using  the 
plaintiffs'  line  of  railway,  and  the  plaintiffs'  station  and  other 
accommodation  at  Nottingham,  for  the  purposes  of  the  Great 
Northern  Railway  Company."  It  has  been  justly  observed,  that 
the  affidavits  of  the  defendants  evade  the  question,  and  say  only 
that  they  do  not  know  of  any  traffic  arrangement  by  which  the 
traffic  is  booked  through.  The  averment  in  the  bill  thus  remaining, 
I  think,  that,  for  the  purpose  of  this  motion,  I  am  bound  to 
consider  there  does  exist  some  traffic  arrangement,  which  is  in 
direct  competition  or  rivalry  with  the  plaintiffs' ;  and  that  is  as 
high  as  the  argument  can  be  put  in  their  favour.  Is  there,  then, 
anything  in  the  agreement  which  prevents  the  defendants  from 
doing  this.  It  is  not  a  thing  which  is  unlawful.  It  is  not  averred 
that  they  may  not  lawfully  enter  into  a  traffic  arrangement,  in 
direct  competition  with  the  traffic  on  the  plaintiffs'  railway. 
Indeed,  it  immediately  occurs,  in  considering  the  subject,  that  if 
any  London  traffic  is  to  be  brought  by  the  Great  Northern  line  to 
Nottingham,  by  way  of  Grantham,  it  must  be  in  strict  competition 
with  the  plaintiffs'.  All  that  was  known  when  the  agreement  was 
entered  into.  It  was  known  that  the  Great  Northern  line  existed^ 
and  that,  when  it  was  made,  there  was  a  possibility,  not  to  say 
probability,  of  this  competition  occurring;  and  knowing  this,  if 
the  plaintiffs  had  thought  proper,  they  might  have  refused  to  enter 
into  the  agreement,  except  for  so  long  a  time  as  the  defendants 
[  •379  ]      should  work  with  them  on  satisfactory  terms  ;  but  nothing  *of  the 
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kind  was  done,  yet  the  alteration  in  the  traffic  and  the  present        tbs 

mode  of  working  is  said  to  be  in  fraad  of  the  agreement.    If  the  railway  Co. 

agreement  had  been  in  the  words  of  Mr.  Glyn's  award,  I  think  thrambeb- 

there  woald  have  been  considerable  ground  for   saying  that  it  oatr,  Not- 

TINOHAM 

was  so ;  for  I  cannot  help  considering  Mr.  Glyn's  award  as  and  Boston 
implying  that  they  should  be  working  on  terms  of  mutual  under-  ^  junction^ 
standing;  and  if  there  had  been  such  words  of  recital  in  the  Railway co. 
agreement  itself,  it  might  have  been  a  ground  for  saying,  that  it 
is  a  fraud  to  enter  into  an  arrangement  with  the  Great  Northern 
in  the  carrying  on  of  their  traffic.  There  is,  however,  nothing  of 
that  kind  in  the  agreement  itself.  Mr.  Glyn's  award  only  implies 
that  there  ought  to  be  some  new  arrangement  as  to  price ;  and  the 
question  is,  whether  the  defendants  are,  in  this  state  of  things,  to 
be  injoined  from  carrying  on  the  traffic,  and  using  the  station, 
subject  to  any  alteration  of  price  or  terms  under  the  new  circum- 
stances. I  cannot  arrive  at  the  conclusion,  that  they  ought  to  be 
so  restrained  by  injunction ;  I  do  not  put  it  more  strongly  than 
that ;  for,  if  the  Court  has  not  arrived  at  a  clear  conclusion  in 
favour  of  the  plaintiffs,  I  apprehend  that  the  balance  of  incon- 
venience must  be  considered  ;  and,  in  this  case,  if  you  look  to  the 
balance  of  convenience  and  inconvenience,  I  think  there  is  no 
hesitation  in  saying  where  it  preponderates.  On  the  one  hand, 
supposing  the  conduct  of  the  defendants  to  be  in  fraud  of  the 
agreement,  and  that  the  rights  of  the  parties  have  to  be  determined 
on  that  view;  and  that  ultimately  the  Court  may  consider  that 
all  the  passengers  and  goods  that  have  been  booked  through,  or 
that  have  come  under  this  agreement  between  the  two  parties, 
ought  to  be  charged  in  some  different  manner  or  at  some  different 
toll,  and  in  some  other  way  than  is  charged  under  this  agreement ; 
then,  the  difficulty  which  they  are  put  to  is  in  finding  out  the  amount 
of  such  traffic :  the  difficulty  is  not,  even  then,  greater  than  it 
would  be  if  I  granted  the  injunction  *in  the  terms  asked  for  by  [  •380  ] 
the  plaintiffs,  for  then  there  would  be  the  same  difficulty  before  I 
could  act  on  the  injunction  by  committal  in  establishing  the  case ; 
and  if  the  plaintiffs  do  establish  the  case, — they  have  still  their 
remedy  at  law,  by  way  of  action,  for  the  damages  that  have  arisen 
by  the  passengers  and  goods  being  brought  through,  as  it  is  - 
alleged,  in  fraud  of  the  agreement ;  but  if  I  should  ultimately  be 
of  opinion  that  there  is  nothing  to  prevent  this  particular  arrange- 
ment being  entered  into  between  two  Companies,  although  in  direct 
competition  with  the  plaintiffs'  line,  then  I  should,  in  the  meantime, 
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Thr         be  putting  them,  by  this  injanction,  under  very  considerable  diffi- 

rajI^ay  Co.  c«l*y ;  ^^^  I  should  have  prevented  the  defendants  from  bringing 

*•  the  passengers  that  come  from  London  by  the  Great  Northern 

GATS,  Not-    Railway  under  the  existing  arrangement,  which,  at  present,  I  am 

AND  RosTOK   bound  to  assume  is  a  legal  arrangement  between  the  defendants 

^  joNOTHw*  and  that  Company.    I  should,  therefore,  by  the  injunction,  do  an 

Railway  Co.  immeasurable  damage;  for  no  jury  could  ever  estimate  how  many 

people  would  have  travelled  by  the  line  if  I  had  not  stopped  them. 

On  the  other  hand,  if  the  plaintiffs,  by  amending  their  bill,  can 

discover  what  number  of  passengers  have  travelled  in  fraud  of  this 

arrangement,  they  will  have  their  remedy  if  entitled  to  it.     Lord 

CoTTENHAM  procoeds  on  this  principle  in  that  which  was  always 

considered  a  strong  case,  certainly  stronger  than  this,  of  Bigby  v. 

The  Great  Western  Railivay  Company  (1). 

I  will  make  one  remark  on  The  Lancashire  case  (2),  which  has 
been  cited.  Where  there  was  an  agreement  entered  into  by  the 
proprietors  of  a  small  line  of  railway  with  another  Company,  that 
they  should  pay  for  their  particular  traffic  over  that  line  of  railway 
r  •asi  ]  a  certain  *toll,  less  than  the  ordinary  toll,  with  which  they  would 
have  been  chargeable  under  the  general  Acts,  if  such  an  agreement 
had  not  been  entered  into,  and  that  small  line  of  railway  was  after- 
wards extended  to  a  very  considerable  length,  one  or  two  hundred 
miles,  and  the  extended  Company — the  Company  that  possessed  the 
whole  extended  line — acquired  all  the  rights  of  the  smaller  Com- 
pany, by  an  Act  of  Parliament  which  expressly  enacted  that  all  the 
agreements  of  the  smaller  Company  should  enure  to  the  benefit  of 
the  larger ;  there  it  was  decided,  that,  although  it  was  true  the 
larger  Company  had  the  benefit  of  the  agreement  made  in  their 
earlier  state,  yet  they  could  not  claim  that  benefit  with  reference  to 
all  the  passengers  who  were  using  that  extended  line.  The  agree- 
ment was  made  when  there  existed  no  such  extended  line,  and 
therefore  must,  of  course,  have  been  intended  to  include  only  all  the 
ordinary  traffic  coming  from  the  terminus  of  the  smaller  line,  not 
brought  there  by  railway,  but  by  conveyances  on  common  roads. 
When  they  come  to  the  question,  how  this  division  of  the  traffic  is  to 
be  made,  there  would,  no  doubt,  be  considerable  difficulty  in  ascer- 
jtaining  what  passengers  would  have  come  by  the  shorter  railway. 
The  Court,  however,  held  that  the  contract  remained  good,  as  to 

(1)  78  E.  E.  12  (2  Ph.  44).  shire  Railway  Company,  6  Bail.  Cas. 

(2)  The   LancoBhire  and    Yorkshire      802. 
Bailtvay  Company  y.  The  East  Lanca^ 
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the  original  line,  for  all  those  coming  by  that  limited  portion,         The 

whatever  the  difficulty  might  be  in  distingaishing  them  ;  and  it  is  railway  Co. 

not  for  me  to  express  the  least  doubt  of  the  correctness  of  that  thkAmbbb- 

decision.     That  case  would  have  been  strongly  in  favour  of  the  «atb,  Not- 

TIKOHAM 

present  plaintiffs,  if  it  had  stood  on  the  same  footing ;  but  the   akd  Bostok 
present  case  differs  in  this  particular  circumstance,— that,  a  year  ^j^hction^ 
before  the  agreement,  an  Act  had  passed  for  making  the  Great  Railway  Ck). 
Northern  Railway — the  competition  of  which  is  now  complained  of 
— and  which  was  to  land  its  passengers  at  Grantham.    It  can 
hardly  be  supposed  that  parties  engaged  in  these  transactions  were 
ignorant  in  fact  or  in  law — I  cannot  assume  that  the  parties  who 
framed  this  ^agreement  were  ignorant  of  the  existence  of  that  line,       [  *S82  ] 
or  of  its  probable  effect,  in  bringing  passengers  to  Grantham ;  and, 
therefore,  when  they  entered  into  this  agreement,  they  cannot  be 
taken  to  have  been  unaware  of  the  circumstance  which  would 
require  the  station  room  which  is  provided  for  by  the  agreement. 
It  is  a  circumstance  bearing  on  that  clause  in  the  agreement  which 
speaks  of  additional  offices  being  given,  if  necessary,  and  the  times 
when  they  shall  be  made,  that  the  agreement  itself  contemplates 
that  the  traffic  was  not  to  be  confined  to  the  traffic  then  existing 
from  Grantham  to  Nottingham,  but  might  be  largely  augmented. 

It  has,  however,  been  argued  that  this  was  not  so:  that  the 
plaintiffs  bargained  with  a  Company,  which  was  formed  for  making 
a  long  line  of  railway  from  west  to  east,  extending  to  Boston  and 
Spalding,  and  that  the  consideration  of  the  extent  of  that  line 
might  have  induced  the  plaintiffs  to  enter  into  a  different  description 
of  contract  than  would  have  been  made  if  it  had  been  known  to  be 
a  Company  which  was  going,  in  truth,  to  make  itself  a  mere  branch 
of  the  Great  Northern  Railway.  I  think  the  answer  to  that  would 
l>e,  that  the  plaintiffs  must  have  been  taken  to  be  aware  of  the 
power  which  the  Legislature  gives  of  abandoning  a  line  or  portions 
of  a  line,  subject  to  questions  which  may  arise  as  to  the  consent  of 
proprietors  or  otherwise,  as  in  the  case  of  The  Direct  Portsmouth 
Ilailuray.  And,  certainly,  in  this  case,  on  an  application  for  an 
injanction,  I  must  notice  the  fact,  that,  in  1850,  when  the  award 
was  made,  it  must  have  been  known  that  this  line  was  made  only  to 
Grantham ;  and  upon  this  the  parties  must  have  been  acting  for 
two  years  up  to  the  time  of  the  dispute  arising ;  and  it  may  also  be 
remarked,  as  showing  the  views  of  the  parties,  that  the  letter  of 
Mr.  Bell,  in  October,  1852,  states  that  the  Midland  Company  saw 
no  sofficient  reason  for  departing  from  the  existing  agreement.     *I      l     »  J 
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think,  that,  after  this,  it  is  too  late  for  the  plaintiffs,  as  a  groimd  for 
the  injunction,  to  say  that  the  agreement  is  to  be  differently  oon- 
straed  in  consequence  of  the  defendants  not  having  formed  their 
railway  to  the  extent  and  in  the  manner  that  was  originally 
contemplated. 

The  motion  was  also  argued  on  the  ground  of  the  difficulty  there 
would  be, — supposing  that  the  plaintiffs  had  a  right  to  exclude  the 
defendants  from  the  station  altogether,  in  so  excluding  them,  wiUi- 
out  the  interference  of  the  Court.  I  think  I  have  disposed  of  that 
argument,  by  saying  that  I  do  not  think  I  have  a  right  to  exclude 
them  altogether  from  the  station.  I  cannot,  for  the  reasons  I  have 
stated,  see  my  way  to  grant  any  of  the  relief  that  is  asked  in  the 
first  branch  of  the  prayer  of  the  bill.  The  second  branch  I  have 
already  disposed  of. 


1S63. 
Jan,  16,  24. 

Wood,  V.-C. 
[389] 


BOYS  V.  BRADLEY. 

(10  Hare,  389-414.) 
[Affirmed  on  appeal,  4  D.  M.  &  G.  58 ;  5  H.  L.  G.  873.] 


1858. 
Jan.  23, 27. 

Wood,  V.-C. 
[416] 


BUET  V.  STUET(I). 

(10  Hare,  415—428  ;  S.  C.  22  L.  J.  Ch.  1071 ;  17  Jur.  728.) 

After  several  devisee  and  bequests  of  real  estate,  funuDg  stock,  sonis  of 
money,  and  life  annuities,  to  the  seven  sons  and  daughters  of  tlie  testator, 
nominatim,  the  testator  directed  the  surplus  interest  of  the  residue  to  be 
accumulated  during  the  lives  of  his  said  children,  and  the  life  of  the  longest 
liver  of  them ;  and,  after  the  decease  of  the  survivor  of  them,  thai  hk 
residuary  estate  should  be  divided  amongst  all  his  granddiildren,  if  more 
than  one,  equally ;  and  if  but  one,  then  to  such  only  grandchild :  Held, 
that,  inasmuch  as  the  direction  for  accumulation  was  not  intended  to  lain 
the  portion  of  any  given  child  of  any  of  the  first  takers,  but  was  a  diaaos 
limitation  to  whomsoever  might  be  the  surviving  grandchild  at  the  death  of 
several  persons,  including  uncles  and  aunts  of  the  grandchild,  with  whose 
benefits,  under  the  will,  the  gift  to  the  grandchild  had  no  direct  con- 
nection,— the  case  did  not  fall  within  the  exception  contained  in  the  seeood 
section  of  the  Thellusson  Act,  which  enables  provision  to  be  made  for 
raLBing  portions  for  any  child  or  children  of  any  person  taking  an  interest 
under  the  conveyance,  settlement,  or  devise ;  and  that  the  dirsctiaD  for 
accumulation  beyond  the  period  of  twenty-one  years  after  the  death  of  the 
testator  was  therefore  null  and  void. 

A  BPEGUL  case,  on  the  will  of  Stephen  Bart,  dated  in  182S, 
whereby,  after  a  devise  of  certain  real  estate,  and  a  bequest  of  a 

(1)  McUhews  V.  KMe  (1868)  L.  E.  3  Ch.  691,  37  L.  J.  Ch.  657,  19  L.T. 
243,  246. 
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som  of  2,000L  to  his  son  William  Burt,  and  beqaeathing  the  stock  Bubt 
on  his  farms  and  other  property  between  his  two  sons  Ayne  and  stubt. 
George,  and  also  beqaeathing  to  Ayne  1,000!.,  and  to  George  2,0002., 
he  gave  the  residue  of  his  estate  and  effects  to  trustees,  upon  trust 
to  pay  hid  debts,  funeral  and  testamentary  expenses,  and  legacies, 
and  invest  the  remainder  on  Government  or  real  securities ;  and  to 
pay  to  his  son  Stephen  an  annuity  of  502.  for  his  life;  to  his 
daughter  Sarah  the  interest  and  proceeds  of  8,0002.  sterling  daring 
her  life,  and  in  case  of  her  marriage  to  her  husband  for  his  life, 
with  remainder  to  her  children  then  living,  but  if  she  should  have 
no  child,  or  none  which  should  attain  twenty-one,  the  8,0002.  to 
become  part  of  the  residue ;  to  his  daughter  Elizabeth,  the  wife  of 
Peter  Graham,  an  annuity  of  1002.  for  her  life,  and  after  her  decease 
to  pay  the  interest  of  2,0002.  Consols  for  the  maintenance  of  her  two 
children,  and  to  transfer  the  same  to  them  at  twenty- one,  but  if 
they  both  should  die  under  twenty-one  the  2,0002.  Consols  to  become 
part  of  the  residue ;  to  his  daughter  Jane,  the  wife  of  Edward  Porter, 
an  annuity  of  502.  for  her  life,  for  her  separate  use,  and  after 
her  decease  the  sum  of  1,0002.  Consols  to  be  equally  divided  between 
her  children  then  living,  and  if  they  should  die  under  twenty-one 
the  same  to  become  part  of  the  residue.  The  testator  then  pro- 
ceeded, **'  And  it  is  also  my  will  and  desire,  that  my  said  trustees  [  «416  ] 
shall  and  do  invest  all  the  surplus  of  the  interest  and  proceeds  of 
my  residuary  effects,  from  time  to  time  as  the  same  shall  become 
due  and  payable,  in  accumulation  of  a  capital,  in  Government  or 
real  securities,  during  the  lives  of  my  said  children,  and  the  life  of 
the  longest  liver  of  them  ;  and  from  and  immediately  after  the 
death  of  the  survivor  of  my  said  children,  then  it  is  my  will  and 
desire,  that  all  and  singular  my  residuary  estates  and  effects,  and 
the  interest  and  proceeds  thereof,  and  of  every  part  thereof,  be 
equally  divided  between  and  amongst  all  my  grandchildren,  if  more 
than  one,  share  and  share  alike,  which  shall  be  then  living  at  the 
time  of  the  death  of  the  survivor  of  my  said  children,  and  if  but  one 
grandchild,  then  to  such  only  grandchild,  his  or  her  heirs,  executors, 
and  administrators." 

The  case  stated  that  the  period  of  twenty-one  years  from  the 
death  of  the  testator  expired  on  the  19th  of  December,  1848 ;  and 
that  the  clear  residuary  estate  of  the  testator,  including  the 
aoenmulations  up  to  that  time,  consisted  of  7,7782.  68.  5d.,  and 
12,8562.  18«.  Consols,  and  a  leasehold  estate.  The  testator  left  his 
children,  William,  Ayne,  Sarah,  Elizabeth,  George  and  Jane,  who 
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Burt  were  legitimate,  and  Stephen,  who  was  illegitimate,  all  of  whom 
Sturt.  ^^^^  named  in  his  will,  him  surviving.  The  principal  question  in 
the  case  was  :  Whether,  under  the  direction  in  the  will  for 
accumulating  the  surplus  interest  and  proceeds  of  his  residuary 
estate  for  the  benefit  of  his  grandchildren,  such  accumulation  could 
be  legally  made  for  any  and  what  period  subsequent  to  the  expira- 
tion of  twenty-one  years  after  the  said  testator's  decease,  and,  if 
not,  to  whom  such  excess  of  accumulation  and  surplus  interest  and 
proceeds,  which  accrued  after  the  expiration  of  the  said  twenty-one 
years,  belonged. 

[  417  ]  Mr.  Baily  and   Mr,    Smythe   for  the  plaintiffs,  five  of  the 

legitimate  children  of  the  testator ;  and  Mr.  W.  M.  James  for  the 
son,  and  for  the  administratrix  of  Jane,  a  deceased  daughter,  who 
was  also  the  legatee  and  executrix  of  the  deceased  husband  of 
Jane. 

Mr.  FoUett  and  Mr.  Freeling  for  the  defendants,  the  grand- 
children of  the  testator,  and  also  for  the  executors. 

The  arguments  are  all  noticed  in  the  judgment.  The  following 
cases  were  cited  and  commented  on  with  reference  to  the  construc- 
tion of  the  Thellusson  Act  (l) :  Ey7*e  v.  Marsden  (2),  Bourne  v. 
Buckton  (3),  Elbourne  v.  Good  (4),  Jones  v.  Maggs  (6),  Lord  Barrington 
V.  Liddell  (6),  Morgan  v.  Morgan  (7),  Freemantle  v.  Banks  (s),  Middle- 
ton  V.  Losh  (9),  Shaw  v.  Rhodes  (10),  Beech  v.  Lord  St.  Vincent  (11). 

Jan,  27.         ThB   ViCB-ChANCELLOR  : 

The  only  point  in  this  case  that  remained  to  be  decided  was  with 
reference  to  the  direction  for  accumulation  contained  in  the 
testator's  will,  by  which  in  effect  he  directed  the  residue  of  his 
property  to  be  accumulated  during  the  lives  of  the  whole  of  his 
"  said  children,"  having  named  several  persons  in  his  will  (includ- 
ing an  illegitimate  child  whom  he  designated  as  his  son),  and 
during  the  life  of  the  longest  liver  of  them,  and  at  the  termination 
[  •418  ]       of  that  period  *to  be  divided  amongst  all  his  grandchildren,  if 

(1)  39  &  40  Geo.  III.  c.  98.  164). 

(2)  48  E.  E.  73  (4  My.  &  Cr.  231 ;  (8)  5  Ves.  85  ;  see  51  B.  B,  398  *i. 
S.  C,  2  Keen,  564).  (9)  1  Sm.  &  G.  61. 

(3)  89  E.  E.  220  (2  Sim.  N.  S.  91).  (10)  43  R  E.  161  (1  My.  &  Or.  135 ; 

(4)  65  E.  E.  557  (14  Sim.  166).  S.  C\  Evans  v.  Hillier,  5  01.  &  Fin. 

(5)  89  E.  E.  593  (9  Hare,  605).  114). 

(6)  2  D.  M.  &  G.  480.  (H)  84  E.  E.  398  (3  De  G.   &  Sm. 

(7)  87  E.  E.  333  (4  De  G.  &  Sm.  678). 
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more  than  one,  equally,  and  if  but  one  living,  then  to  that  only        Bubt 
grandchild.  Stukt. 

I  wished  to  take  some  little  time  to  consider  my  judgment, 
because  the  late  case  of  Lord  Barrington  v.  Liddell{\)  has  thrown 
considerable  light  upon  the  construction  of  the  Thellusson  Act,  and 
1  was  desirous  carefully  to  abstain  from  deciding  anything  in  this 
ease  which  could  appear  in  any  way  inconsistent  with  the  decision 
in  Lord  Barrington  v.  LiddeU.  Before  the  decision  in  that  case  a 
good  deal  of  difficulty  had  arisen  upon  several  parts  of  the  pro- 
visions  of  the  2nd  section  of  the  Thellusson  Act,  as  to  how  far  the 
exceptions  specified  in  that  Act  with  reference  to  accumulations 
were  applicable  to  particular  cases  supposed  to  come  within  the 
cases  enumerated  in  that  section.  As  regards  the  particular 
subject  of  portions,  the  difficulties  were,  first,  as  to  what  was  a 
portion ;  and  secondly,  who  was  to  be  admitted  to  be  a  person 
taking  an  interest  or  benefit  under  the  devise,  which  is  a  part  of 
the  qualification  imposed  by  the  2nd  section  upon  any  gift  for  the 
parpose  of  raising  portions  for  children  of  parties  other  than  the 
settlor  or  of  the  devisor  himself. 

W'ith  regard  to  the  first  question, — what  should  be  considered  a 
portion,  several  cases  have  been  decided.  That  of  Eyre  v. 
Marsiim  (2)  is  not  perhaps  a  distinct  decision  on  this  point,  because 
the  decision  in  that  case  rested  on  another  point,  which,  I  appre- 
hend, was  quite  sufficient  to  support  it,  namely,  that  among  the 
parties  in  the  class  to  be  benefited  were  to  be  found  the  children 
of  persons  who  took  no  interest  whatever  under  the  prior  limita- 
tions of  the  will ;  but  still  there  is  a  strong  expression  *of  opinion  [  *4i9  ] 
by  Lord  Lanodalb(3)  with  reference  to  whether  or  not  a  gift  of 
that  peculiar  character  which  existed  in  Eyre  v.  Marsden  could  be 
considered  a  portion,  the  gift  there  being  a  gift  of  the  residue  of 
the  testator's  estate  directed  to  be  accumulated  in  the  manner 
there  described,  after  he  had  given  certain  partial  interests  to 
several  parties  whose  children  were  provided  for  in  the  ultimate 
disposition  of  the  accumulation.  Although  Lord  Lanodale  adverts 
to  the  circumstance,  that  in  that  clause  are  contained  parties  whose 
}Karents  took  no  provision  whatever,  and  therefore,  that,  the  whole 
gift  being  to  a  class,  and  it  being  impossible  to  ascertain  what 
division  the  testator  would  have  made  if  he  had  been  aware  of  the 
event,  the  whole  gift  must  fail;    yet  he  also  adverted  to  the 

(1)  2  D.  1£.  ft  O.  480.  (3)  48  E.  B.  73  (2  Keen,  678). 

(2)  48  B-  B.  73  (4  My.  &  Or.  331). 
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BuBT  circumstance  of  ita  being  a  gift  of  the  residue  in  this  form,  namely, 
Stubt.  not  for  the  purpose  of  raising  a  specific  portion  out  of  any  given  fund, 
but  being  in  truth  clearly  a  direction  for  the  accumulation  of  the 
fund  itself,  in  order  that  the  accumulated  and  aggregate  fund  so 
increased  might  go  over  to  the  parties  for  whom  it  was  originally 
destined.  It  was  not,  therefore,  as  he  conceived,  in  any  sense 
a  portion  under  the  Act,  by  which  term  Lord  Lanodale  appears  to 
have  considered,  as  I  understand  his  judgment,  a  sum  directed  to 
be  raised  by  means  of  accumulation  out  of  some  other  fund,  rather 
than  a  gift  of  the  fund  itself  augmented  by  the  accumulations. 
Besides  the  case  of  Eyre  v.  Marsden  there  were  the  two  cases  which 
have  been  referred  to,  Bourne  v.  BucktonQ),  before  the  Vice- 
Chanoellor  Kindersley,  and  Mai^gan  v.  Morgan  (2)  before  the  Lord 
Justice  Knight  Bruce  when  Yice-Chancellor,  the  judgments  in 
which,  although  not  turning  on  a  residuary  gift,  were  founded  upon 
[  *420  ]  the  fact  *of  the  accumulated  fund  not  being,  in  the  view  of  those 
learned  Judges,  a  portion  under  the  Act ;  showing,  therefore,  that 
each  of  those  learned  Judges  thought  it  not  sufficient  to  give  a  life 
interest,  or  indeed  any  interest  to  a  parent  under  the  will,  and  then 
to  make  a  gift  to  a  child,  directing  that  gift  to  be  accumulated,  and 
the  whole  produce  to  be  handed  over  at  a  given  time ;  but,  that  it 
was  necessary  there  should  be  something  which  would  bring  the 
gift  within  the  definition  of  portions  under  the  Act. 

The  second  question  that  arose  related  to  the  person  "  taking  an 
interest  under  the  devise,"  and  that  was  the  point  which  arose 
before  the  Lord  Chancellor  in  Lord  Bajiington  v.  Liddell,  It  had 
been  contended, — I  think  it  never  had  been  decided,  but  it  had 
been  contended,  and  the  doctrine  had  been  acquiesced  in,  certainly, 
as  far  as  one  can  judge  from  the  dicta  contained  in  the  books,  by 
several  eminent  Judges,  that  the  interest  under  the  devise  must  be 
an  interest  in  the  particular  property  which  was  disposed  of  and 
directed  to  be  accumulated.  When  the  case  of  Lord  BaiTington  v. 
Liddell  came  before  Lord  St.  Leonards  (»),  he  examined  all  the 
cases,  and  found  there  was  no  authority  for  that  proposition,  and 
that  the  case  before  him  was,  in  fact,  substantially  new.  That 
case,  with  reference  to  the  gift  being  a  portion,  was  an  extremely 
clear  case.  It  was  essentially  within  the  spirit  of  the  Act,  and  the 
only  contest  was,  whether  you  could  bring  it  strictly  within  the 
letter,  with  reference  to  the  parties  claiming  being  children  of 

(1)  89  R.  R.  220  (2  Sim.  N.  S.  91).  (3)  2  D.  M.  &  G.  480. 

(2)  87  B.  E.  333  (4  Be  G.  &  Sm.  164). 
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parties  interested  under  the  devise.    Nothing  could  be  more  within        Burt 
the  spirit  of  the  Act ;  for  this  reason,  there  was  a  large  family       stust. 
estate  belonging  to  the  family  of  Lord   Barrington,  which  was 
charged  by  a  previous  settlement  with  a  large  sum  in  the  way  of 
portions,  'a  sum,  I  think,  of  40,000i.     The  Bishop  of  Durham,  by       t  •^ai  ] 
his  will,  gave  a  large  sum  to  Lord  Barrington  to  build  a  house  upon 
the  settled  estate,  and  then  directed  that  a  sum  of  15,000^  should 
be  set  apart,  and  be  accumulated  for  a  given  period,  which,  unless 
within  the  exception  in  the  Act,  ^ould  exceed  the  period  which  the 
Act  prescribes ;  and  he  ordered  those  accumulations  to  be  appUed 
towards  paying  off  the  portions,  that  is  to  say,  the  40,000Z.  originally 
charged  on  the  settled  estate.    It  was,   therefore,  as  plain  as 
possible,  that  the  object  of  the  testator  was  to  raise  portions  for  the 
children  of  Lord  Barrington.    If  it  could  have  been  held  in  that 
case,  that  the  gift  was  not  within  the  provisions  of  the  Thellusson 
Act,  it  would  have  been  one  of  the  hardest  cases  that  could  have 
been  imagined.    Lord  St.  Leonards  held,  that,  as  to  its  being  an 
aceomulation  for  raising  portions,  there  could  not  be  a  question, 
the  only  question  was,  whether  they  were  the  portions  of  the 
children  of  a  party  taking  an  interest  under  the  settlement  or 
devise.    Lord  Sx.  Leonards  held  it  was  quite  sufficient,  that  the 
party  took  an  interest  under  the  will  in  other  property,  and  that 
the  Thellusson  Act  was  not  to  be  so  limited  as  to  be  confined  to  the 
persons  taking  a  special  interest  in  the  subject-matter  of  the 
property  devised  for  accumulation.     That  was    the  sole    point 
decided.    In  the  course  of  that  inquiry,  no  doubt  various  cases  were 
renewed  by  Lord  St.  Leonards,  and  he  threw  out  observations  as  to 
doubts  which  had  suggested  themselves  in  his  own  mind,  with 
regard  to  the  decision  in  Eyre  v.  Marsden,  unless  it  could  be 
supported,  which  he  thought  it  could,  from  the  circumstance  of 
&ere  being  a  gift  to  a  person  whose  parent  took  no  interest 
vhatever  under  the  devise.    But,  I  must  say  this,  that  the  case  of 
EjT^  V.  Mariden,  as  to  the  question  whether  or  not  it  was  the  case 
of  a  portion,  was  not  in  any  way  brought  distinctly  before  the 
ftUention  of  the  Court  in  the   argument  of  the  case  of  Lord 
^Barrington  v.  Liddell :  it  formed  no  part  of  the  argument.    I  do       [  '^^i  ] 
Dot  observe  that  Lord  St.  Leonards  in  any  way  refers  in  detail  to 
&e  circamstances  of  that  case,  or  to  the  circumstances  of  the  case 
of  Morgan  v.  Morgan.    The  only  point  in  Morgan  v.  Morgan 
before  him  was,  whether  or  not  a  specific  gift  of  a  legacy  to  A.,  and 
^en  the  accumulation  of  a  totally  different  fund,  would  make  it  an 
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BuBT  exception  within  the  Act?  whether  or  not  the  fact  of  a  purent 
Stu'kt.  taking  a  gift  of  a  separate  thing, — not  of  the  fund  itself, — ^would 
make  it  the  case  of  a  child  of  a  parent  taking  an  interest  under  the 
devise  ?  That  is  the  sole  point  that  was  brought  to  his  attention 
in  each  of  those  cases,  and,  though  he  entertained  some  doubt  in 
Eyre  v.  Marsden  on  the  main  point,  he  ends  his  judgment,  bj 
saying,  in  effect,  that  he  does  not  touch  any  of  those  cases  which 
proceed  upon  the  question,  whether  it  was  portion  or  no  portion. 
I  do  not,  therefore,  think  that  any  distinct  conclusion  can  be 
deduced  from  the  judgment  in  Lard  Barrington  v.  Lxddell,  of  dis- 
approbation on  the  part  of  Lord  St.  Leonards,  of  the  cases  decided 
on  the  ground  of  the  accumulation  not  being  in  itself  directed 
towards  paying  off  a  portion. 

Now,  certainly,  on  looking  at  the  case  of  Eyre  v.  Marsden,  and  at 
this  case,  it  is  evident  that  this  case  is  very  much  the  stronger  of 
the  two,  in  this  sense,  that,  in  Eyre  v.  Marsden,  the  property  was 
directed  to  be  distributed,  at  the  death  of  the  survivor  of  the  parties 
taking  an  interest,  among  all  the  grandchildren  of  the  testator 
living  at  his  own  decease.  There  was  a  distinct  provision  in  favour 
of  all  his  grandchildren,  that  is,  for  the  children  of  all  the  parties 
to  whom  he  had  given  previous  interests.  There  were  certain  gifts 
[  •428  ]  over,  which  might  have  affected  or  varied  *that  provision ;  but, 
there  certainly  appeared  a  plain  and  distinct  intention  in  the 
mind  of  the  testator,  to  provide  for  all  his  grandchildren  living 
at  his  death,  who  would  be  the  children  of  the  several  parties  to 
take. 

Whatever  be  the  strict  sense  to  be  given  to  the  word  "  portion," 
which  I  confess  it  is  not  very  easy  to  define,  yet  it  appears  to  me, 
that  there  are  cases  on  the  one  side  and  on  the  other,  which  are  so 
plain  and  clear,  that  one  can  have  no  very  great  difficulty  in 
deciding  which  is,  or  which  is  not,  the  case  of  a  portion.  I  think, 
in  Lord  Bairington  v.  Liddell,  it  was  a  very  clear  case  of  a  portion  ; 
and  in  this  case  I  confess  it  appears  to  me  to  be  as  clear  that  it  is 
not  a  portion.  There  may  be  intermediate  cases  of  difficulty  sug- 
gested, but  I  do  not  think,  that,  in  this  particular  case,  I  am  required 
to  resort  to  any  great  niceness  of  distinction. 

The  circumstances  under  which  the  Thellusson  Act  was  passed 
are  well  known.  The  will  of  Mr.  Thellusson,  perhaps,  did  not 
exactly  do  that  which  it  has  been  argued  is  the  very  thing  to  be 
prevented  in  this  case ;  for  I  am  not  clear  there  were  gifts  in  that 
will  to  all  the  parents  of  grandchildren  of  the  testator.    I  have  not 
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seen  the  will  bo  fully  set  forth,  as  to  show  that  there  were.    The        Bubt 
scheme  of  that  will  was  to  prevent  any  distribution  until  the  death       Sturt. 
of  the  last  survivor  of  all  his  own  children  and  grandchildren,  or 
other  descendants  born  during  his  own  lifetime,  and   then  the 
property  was  to  go,  in  one  accumulated  fund,  among  the  descendants 
of  his  three  sons.     It  is  quite  obvious,  however,  that,  if  the  con- 
stmction  contended  for  in  this  will  be  correct,  and  this  is  to  be 
treated  as  a  portion  for  children,  then,  if  the  statute  had  been 
passed  before  Mr.  Thellusson's  death,  he  might  have  directed  his 
trostees  to  pay  lOOZ.  a  year  to  all  those  parties  to  whom  *in  his  will       [  **24  ] 
he  had  given  nothing,  and  then  might  have  gone  on  and  directed 
the  accumulation  in  exactly  the  same  way  he  had  directed  it  before. 
Now,  I  apprehend  the  exception  in  the  2nd  section  of  the  statute 
cannot  have  been  intended  to  let  in  a  case  of  that  description,  and 
that  it  must  be  what  the  words  express,  a  provision  for  raising 
portions  **  for  any  child  or  children  of  a  person  taking  an  interest 
under  such  conveyance,  settlement,  or  devise."    Let  us  see  in  this 
ease  how  far  it  can  possibly  be  predicated  of  the  disposition  made 
by  this  testator,  that  that  has  been  the  object  and  purpose  of  his 
will.     He  gives  certain  interests  of  a  very  varied  description  to  his 
different  children ;  and,  what  is  not  otherwise  than  remarkable  with 
reference  to  this  point,  is,  that,  with  regard  to  some  of  the  children, 
he  expressly  limits  over  the  interest  of  particular  sums  given  to 
them  to  their  children.    In  that  sense  he  strictly  gives  portions  to 
his  grandchildren.     To  some  of  his  daughters  he  gives   2,000{. 
to  others  3,000/.,  and  he  gives  the  remainder  to  their  children  ;  and, 
having  done  that,  he  directs,  not  that  the  interest  of  the  residue 
shall  be  accumulated  for  the  purpose  of  paying  portions  out  of  the 
earn   so  accumulated,   which,  I  am  inclined  to  think,  as  Lord 
Lahodalb  observed  in  Eyre  v.  Marsden,  would  be  the  more  correct 
view  of  the  meaning  of  the  statute  ;  but,  he  directs  that  the  whole 
fond  shall  go  on  accumulating  until  the  death  of  all  his  children,  in 
order  that  it  may  go  in  a  larger  mass  to  the  grandchildren.    It  is 
not  a  gift  out  of  the  accumulations  of  some  particular  fund,  by  way 
of  portion  or  provision  for  the  particular  parties  taking, — for  the 
benefit  of  the  issue  of  any  one  child  ;  but  the  provision  is,  that  the 
whole  fund  shall  be  accumulated  until  after  the  death  of  all  his 
children,  and  then  shall  be  allotted  out  amongst  those  grandchildren 
who  may  happen  to  be  surviving  at  the  death  of  the  last  survivor 
of  all  his  children.    How  can  that  in  any  sense  be  *said  to  be  a      ^  *^^^  ^ 
provision  for  raising  portions  for  the  children  of  a  person  benefited  ? 


422  1868.    CH.     10  HARE,  425—426.  [b-b. 

BuKT  Possibly,  it  may  be  said,  that  they  are  literally  provisions  for 
Stobt.  children,  and  that  whatever  child  shall  ultimately  take,  must  be  the 
child  of  some  person  who  has  taken  a  previous  benefit.  That 
certainly  must  be  so.  But,  instead  of  being  in  the  shape  of  pro- 
viding for  the  portion  of  any  given  child,  it  is  a  gift  to  the  testator's 
grandchildren,  who  may  happen,  by  accident,  to  survive,  not  only 
their  parents,  but  their  uncles  and  aunts,  persons  with  whom,  and 
with  whose  interests  under  the  will,  they  have  no  previous  connec- 
tion. Those  grandchildren  are  to  take,  and  none  others.  That  is 
simply  a  scheme  of  the  testator,  for  the  purpose  of  accumulating  his 
own  property  into  one  mass,  and  handing  it  over,  in  that  mass,  at 
the  remote  period  of  the  death  of  the  survivor  of  a  number  of 
persons  whom  he  has  mentioned,  to  two  or  three,  or  possibly  one 
favoured  individual.  It  does  not  seem  to  me,  that,  in  any  sense,  or 
upon  any  rational  construction  of  the  words,  I  can  call  that  mode  of 
disposition  the  "  raising  of  a  portion  "  for  his  children  ;  in  truth, 
it  is  only  the  Thellusson  scheme,  arranged  in  this  somewhat  less 
complicated  and  less  extensive  shape.  If  I  were  to  hold  this  to  be 
a  portion  for  children,  it  seems  to  me  the  result  would  be,  that 
when  any  person  is  minded  to  make  a  will  exactly  like  that  of  Mr. 
Thellusson,  he  may  select  as  many  lives  as  he  pleases,  twenty  or 
fifty  lives,  and  he  may  divide  some  200/.  or  800/.  a  year  among  all 
these  fifty  persons,  and  then  give  the  accumulations  of  his  estate  to 
the  child  or  children  of  some  one  of  those  persons  who  may  be  living 
at  the  death  of  the  last  survivor  of  those  lives.  You  have  there  the 
very  mischief  contemplated  by  the  statute.  The  very  object  which 
the  statute  was  levelled  at  would  be  thus  attained  in  the  simplest 
possible  manner ;  and  I  will  not  say  in  evasion,  but,  as  I  think,  in 
complete  contradiction  to  the  words  of  this  exception ;  for,  it  appears 
[  *426  ]  to  me,  *that  whatever  exact  definition  we  are  to  give  to  the  word 
''  portion,"  I  can  safely  say  it  does  not  mean  this ;  it  does  not  mean 
the  handing  over  of  a  given  fund  to  a  person  who  shall  by  chance 
be  the  surviving  child  from  a  numerous  class  of  persons,  who  have 
a  very  limited  interest  given  to  them  in  the  first  part  of  the  wilL 
Whatever  sense  may  be  attributed  to  the  word  '*  portion,"  that 
cannot  be  its  meaning. 

The  case  before  the  Vice-Chancellor  Stuart,  Middletony.  Z/0»fc(l), 
is  not  at  all  similar  to  this.  The  case  before  Yice-Chancellor  Stuart 
does,  I  think,  seem  in  opposition  to  Eyre  v.  Maraden.  In  that  case 
there  was  no  fund  raised  out  of  the  accumulations  of  another  fund 

(1)  1  Sm.  &  0.  61. 
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ior  the  purpose  of  making  provisions  for  parties,  and  then  the  fund  Bubt 
passed  over,  subject  to  the  direction  for  accumulation  ;  but  it  is  the  stubt, 
fund  itself  that  is  accumulated.  So  far,  that  case  is  in  opposition 
to  Eyre  v.  Margden ;  because  in  Eyre  v.  Marsden,  Lord  La^nodalb 
seems  to  have  been  of  opinion,  that,  where  the  fund  itself  was  the 
thing  to  be  accumulated,  that  was  not  within  the  provision  for 
raising  portions  out  of  and  by  means  of  the  accumulation  of  a 
fund.  In  the  case  before  Yice-Chancellor  Stuart,  there  was  a 
limitation  of  50,000{.,  in  which  an  interest  was  given  to  a  parent, 
and  subject  to  that  an  accumulation  was  directed,  and  the  whole 
fund  was  to  be  handed  over  to  the  children  in  one  accumulated 
form ;  bat  it  is  not  by  any  means  a  case  similar  to  this  will.  The 
whole  fund  was  given  to  the  children  of  the  party  who  was  the  first 
taker.  It  was  not  an  unlimited  rambling  disposition  selecting  the 
children  who  might  be  living  at  the  death  of  the  survivor  of  a 
number  of  persons,  wholly  irrespective  of  the  parents'  interest, 
which  is  the  case  here.  It  was  not,  as  it  appears  to  me,  in  any  shape 
a  scheme  or  devise  for  accumulating  the  property,  but  ^really  a  [  *427  ] 
bond  fide  intention  to  benefit  the  children  of  the  particular  parent 
vhom  he  had  benefited.     I  think  that  is  a  material  distinction. 

I  decide  the  case  now  before  me,  not  on  the  ground  of  its  being 
simply  the  residue,  and  therefore  indefinite,  which,  I  think,  would 
be  a  shadowy  distinction  and  one  which  it  would  be  difficult  to 
follow  oaty — ^nor  on  the  ground  of  its  being  the  whole  fund  and  not 
merely  an  accumulation,  but  upon  this  ground — that  it  is  not  a 
direction  in  any  shape  intended  for  raising  the  portion  of  any  given 
child  of  any  one  of  the  first  takers,  but  is  a  mere  chance  limitation 
to  the  surviving  grandchild,  whoever  he  may  be,  after  the  death  of  a 
number  of  persons,  with  regard  to  many  of  whom,  as  his  uncles 
and  aants,  that  child  cannot  be  said  to  be  in  the  direct  position  of  a 
person  intended  to  be  benefited  by  way  of  portion  after  the 
limitation  to  his  parent. 

With  regard  to  the  period  of  accumulation,  I  have  no  doubt  of 
the  period  being  during  the  lives  of  all  his  children,  including  his 
ill^timate  child,  under  the  words ''  said  children."  He  gives  to  "  my 
son  Stephen,"  *'  my  daughter  Mary,"  and  so  on,  naming  all ;  and 
Stephen  is  designated  by  a  term  of  relationship,  and  in  no  other 
manner,  in  the  same  way  as  all  the  others  are  called  '*  child." 
One  is  called  ''son,"  and  others  ''daughters,"  and  then,  at  the 
termination  of  his  will,  he  says,  "my  said  children."  As  he  has 
made  no  distinction,  it  is  impossible  for  me  to  draw  any  distinction 
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Stuht. 
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— the  "said  children''  meaning  such  children;  and,  therefore, 
the  limitation  is  during  the  lives  of  all  those  parties  whom  he  has 
named  as  children  in  his  will. 

A  point  was  raised  in  argument  on  the  gift  to  grandchildren, 
that  it  would  include  all  the  grandchildren  who  *might  possibly 
have  been  children  of  other  children  of  the  testator  born  after  the 
date  of  his  will.  It  is  not  necessary  for  me  to  express  any  opinion 
on  this  point,  as  I  have  decided  the  case  upon  a  different  ground. 
I  think  it  may  have  a  bearing  in  favour  of  the  conclusion  I  have 
arrived  at.  I  do  not  think  I  should  have  felt  myself  justified  in 
deciding  the  case  on  that  point ;  but,  as  I  have  said,  it  has  a  bear- 
ing upon  the  construction  of  the  testator's  will ;  for  it  shows  plainly, 
that,  if  he  had  had  any  other  child,  although  he  had  made  no  other 
provision  for  such  other  child,  yet  he  plainly  intended  that  the 
child  of  that  child  should  take  as  a  grandchild,  and  therefore  he 
had  not  necessarily  contemplated  portions  for  the  children  of  those 
who  took  anything  under  his  will. 

The  costs  are  disposed  of  by  Eyre  v.  Marsd^n. 

A  point  was  also  raised,  with  regard  to  the  disposition  of  the 
income  the  trust  for  accumulation  of  which  fails, — whether  it  goes 
to  the  next  of  kin  or  to  those  who  took  in  remainder.  I  had  a 
strong  impression  that  Lord  Eldon  had  had  that  point  under  his 
consideration,  and  I  have  found  the  case.  It  is  not  a  decision,  it  is 
merely  what  he  says  in  commenting  on  other  points  in  Griffiths 
V.  Vere  (i).  He  says  the  undisposed  part  would  go  to  the  heir-at- 
law  or  next  of  kin,  just  as  it  might  be  real  or  personal  estate; 
and  the  several  cases  that  have  thrown  this  undisposed  of  portion 
into  the  residue  are  consistent  with  Eyre  v.  Marsden^  and  M'Donald 
V.  Bryce  (2),  which  have  given  it  to  the  next  of  kin,  where  the 
portion  undisposed  of  is  itself  residue. 


1862. 

June  26,  28. 

July  12. 

TUBNEB, 
V.-C. 

[429] 


VISCOUNT  BAKEINGTON  v.  LIDDELL. 

(10  Hare,  429—438.) 
[Rbvbrskd  on  appeal,  as  reported  in  2  D.  M.  &  G.  480.] 

(1)  9  Yes.  127.  (2)  44  E,  R.  264  (2  Keen,  276). 
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KENNEDY   v.  KENNEDY  (1).  isss. 

(10  Hare.  438—440 ;  a  C.  1  W.  E.  177.)  ^^' 

The  testator  gave  all  his  household  furniture,  linen,  wearing  apparel,  Wood,  V.-C. 
books,  plate,  wines,  fixtures,  statues,  china,  horses,  carriages,  and  every-  [  ^^^  ] 
thing  in  his  house,  to  trustees,  of  whom  his  wife  was  one,  and  directed  that 
all  his  household  property  "as  aforesaid*'  should,  after  his  decease,  be 
sold,  **  with  the  exception  of  such  articles,  whatever  they  be,  that  my  dear 
wife  may  desire  to  retain  for  her  own  use ;  which  I  hereby  empower  her  to 
appropriate  to  her  own  use :  "  Held,  that  this  bequest  did  not  enable  the 
widow  to  take  the  whole  of  the  household  property,  but  intimated  a  con- 
fidence that  she  would  not  take  the  whole ;  that  she  was  empowered  to 
make  her  selection  as  well  from  amongst  the  statues,  pictures,  and  orna- 
mental articles  as  from  the  ordinary  furniture ;  and  that  she  was  entitled 
absolutely  to  the  articles  which  she  might  select. 

A  CLAIM.     The  question  arose  on  the  will  of  Langford  Kennedy, 
which  was  in  the  following  words  : 

**  I  give,  decree,  and  bequeath  all  and  every  my  household  furni- 
ture, linen,  wearing  apparel,  books,  plate,  wines,  fixtures,  statues, 
china,  horses,  carriages,  in  short,  everything  in  my  house  and  else- 
where ;  also,  any  sum  or  sums  *of  money  which  may  be  in  my  [  '^^e  ] 
house,  or  to  be  due  to  me  at  the  time  of  my  decease  ;  also,  all  my 
stocks,  funds,  and  securities  for  money,  book  debts,  money  due  on 
bond,  bills,  notes,  or  other  securities,  and  all  and  every  other  my 
estate  and  effects  whatsoever  and  wheresoever,  both  real  and  per- 
sonal, whether  in  possession  or  reversion,  remainder,  or  expectancy, 
unto  my  dear  wife  Alicia,  my  dear  brother  Charles,  and  J.  P. 
Williams,  and  the  survivor  of  them,  and  the  executors  and  adminis- 
trators of  such  survivor,  upon  trust,  for  the  following  purposes 
— namely,  I  decree,  that,  as  soon  after  my  decease  as  may  be  prac- 
ticable or  advisable,  all  my  household  property,  as  aforesaid,  may 
Ire  disposed  of  by  public  sale  or  otherwise,  as  to  the  said  trustees 
may  seem  fitting,  with  the  exception  of  such  articles,  whatever  they 
lie,  that  my  dear  wife  may  desire  to  retain  for  her  own  use,  which 
I  hereby  empower  her  to  appropriate  to  her  own  use." 

Mr.  Roll  and  Mr.  Walford  for  the  plaintiffs,  who  were  the 
infant  children  of  the  testator,  submitted,  that  the  widow  was  not 
entitled  to  select  articles  of  mere  ornament,  such  as  pictures  and 
statues ;  was  certainly  not  entitled  to  take  the  whole  of  the  furni- 
ture in  the  house  in  Devonshire  Place ;  and  was  only  entitled  to  the 

(1)  But    see    Arthur  v.  Mackinnon      see  also  Re  Sharland,  Kemp  v.  Bozey 
(1879)   11  Ch.  D.  386,  48  L.  J.  Ch.      (o.  1896)  74  L.  T.  664. 
dM,  27  W.  B.  704,  to  the  contrary; 
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Kenvedt     use  for  her  life  of  saoh  articles  as  she  might  select,  exo^t  such 
Kbnmept.     things  which  were  by  their  nature  consumed  in  the  use. 

Mr.  Vance,  for  some  of  the  parties  interested  in  the  event  of 
the  death  of  the  children,  contended  that  the  articles  to  be  selected 
by  the  widow  should  be  only  such  as  were  adapted  to  personal 
ornament. 

Mr.  Prior  appeared  for  the  trustees. 

Mr.  Bacon  and  Mr.  Vaughan  Johmon,  for  the  widow,  argued* 
[  *440  J       that  she  had  a  power  of  selection  unlimited  in  ^extent,  and  was 
entitled  to  the  absolute  property  in  the  things  which  she  might  choose 
to  take. 

The  Yige-Ghancellob  said,  the  question  was  one  of  some  little 
difficulty.  He  had  no  doubt  that  the  **  household  property  ** 
referred  to  the  articles  enumerated  in  the  will,  from  the  word 
''  furniture  "  down  to  the  word  *'  house."  The  question,  then,  was, 
what  was  comprehended  in  the  exception  of  the  articles  that  the 
wife  might  desire  to  retain.  It  was  said,  that  she  might  retain  the 
whole,  and  that  the  direction  to  sell  meant  only  this :  that  the 
executors  should  sell  the  property  if  the  widow  did  not  take  it 
He  thought  that  the  testator  intimated  a  confidence  in  his  wife,  that 
she  would  not  desire  to  take  the  whole,  but  would  make  a  selection. 
It  was  then  argued,  that  the  articles  intended  for  the  wife  could 
not  be  statues,  pictures,  and  objects  of  mere  ornament;  but  the 
Court  could  not  make  such  a  distinction.  He  could  not  say  such 
articles  were  not  of  use  in  the  station  of  life  of  these  parties.  The 
testator  had  probably  considered  that  his  house  in  DeTonshire 
Place  would  be  disposed  of,  and  such  things  might  be  of  use, 
within  the  testator's  meaning  of  that  expression,  in  any  other 
house  which  the  widow  might  occupy.  The  next  question  w^, 
whether  the  widow  was  entitled  to  the  articles  which  she  might  select 
absolutely,  or  only  for  her  life.  These  things  were  excepted  out  of 
the  direction  for  sale,  and  he  thought  they  were  given  to  the  wife 
as  her  absolute  property. 
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OPPENHEIM  V.  HENRY.  im. 

Feb.  26. 
(10  Hare,  441—443  ;  S.  C.  1  W.  E.  126.)  

A  bequest  of  residuary  estate  to  be  invested  in  Consols,  and  to  be  held  by  '^^^'^t  v.-C. 
the  executors  in  trust  for  all  and  every  the  grandchildren  of  the  testAtor,  to  [  ^^M 
be  divided  equally  amongst  them  at  the  expiration  of  twenty  years  after  his 
decease,  held  to  confer  immediate  vested  and  transmissible  interests  to  the 
grandchildren  living  at  the  death  of  the  testator,  subject  to  be  opened  and 
let  in  grandchildren  who  might  be  born  before  the  expiration  of  the 
twenty  years. 

Ths  principal  question  arose  on  the  effect  of  the  following  bequest 
of  the  residuary  estate  of  the  testator : 

''  I  desire  and  will  the  remaining  residue  to  be  appropriated  in 
manner  following, — say  as  soon  as  conveniently  can  be  after  my 
decease,  to  be  turned  into  cash,  and  brought  into  the  funds,  stock 
3Z.  per  cent.  Consols,  in  the  names  of  my  executors  hereinafter 
named,  and  to  be  held  by  them  in  trust  for  all  my  grandchildren, 
to  be  divided  equally  among  them  at  the  end  or  expiration  of  twenty 
years  after  my  decease,  and  the  interest  by  the  purchase  of  Ql.  per 
cent  Consols  stock,  to  accumulate  till  that  time.'' 

Mr.  ChandUss  and  Mr.  J.  H.  Palmer  for  the  plaintiff,  an  infant 
grandchild,  bom  after  the  testator's  decease,  and  before  the  twenty 
years  had  expired,  mentioned  Parker  v.  Golding  (1). 

Mr.  Russell  and  Mr.  Cole,  for  the  grandchildren  of  the  testator 
living  at  his  death,  contended  that  *  *  the  gift  was  directly  to 
the  grandchildren,  which  is  construed  to  mean  those  who  are  alive 
at  the  death  of  the  testator.  [They  cited  Burrell  v.  Baskerjield  (2), 
Butler  V.  Lowe  (3),  Davison  v.  Dallas  (4),  Storrs  v.  Benbow  (5),  and 
other  eases.] 

Mr.  Shapter,  for  the  executors,  submitted,  on  behalf  of  unborn       [  ^^2  ] 
grandchildren,  that  there  was  no  gift  to  any  grandchild  to  take  effect 
until  the  expiration  of  twenty  years  from  the  death  of  the  testator. 
(He  dted  Beck  v.  Bum  (6).) 

The  Vice-Chancbllob,  with  reference  to  the  argument  for  confin- 
ing the  gift  to  grandchildren  living  at  the  expiration  of  the  twenty 
years,  said,  that  the  cases  which  were  referred  to  in  support  of  the 

(1)  13  Sim.  41S,  in  which  case  the  (3)  51  B.  B.  259  (10  Sim.  317). 
report  does  not   state    whether  any  (4)  9  B.  B.  350  (14  Yes.  576). 
graoddiild  was  bom  after  the  testator's  (5)  39  B.  B.  132  (2  My.  &  K.  46), 
dMxmae.—O.  A.  S.  (6)  64  B.  B.  130  (7  Beav.  492). 

(2)  S3  B.  B.  251  (]  1  Beav.  525). 
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OppKNHnM    argument  for   postponing  the  gift  until  that  time,  were  eases  in 
HimaT.      which  the  gift  was  connected  with  the  period  of  division.     The 
strongest  cases  in  this  form  were,  perhaps,  those  in  which  the  gift 
was  "  to  children  on  attaining  a  certain  age."     There,  no  doubt, 
the  gift  was  coupled  with  the  period  of  distribution.    In  some  of 
those  cases  it  might  possibly  have  been  contended,  that  the  exist- 
ence of  the  life  interest  was  the  only  reason  for  postponing  the 
division.     He  had  no  difficulty  in  holding,  that  a  gift  of  stock  in 
trust  for  all  the  grandchildren  of  the  testator,  to  be  divided  equally 
amongst  them  at  the  period  of  twenty  years  from  the  time  of  his 
decease,  was  a  vested  interest  in  the  grandchildren  of  the  testator. 
The  only  question,  then,  was,  in  what  grandchildren  the  gift  vestei; 
and  upon  this  he  was  clearly  of  opinion,  that  the  grandchildren 
[  '^^s  ]       who  were  living  at  the  death  of  the  *  testator,  and  those  who  were 
born  afterwards  before  the  period  of  distribution,  were  entitled. 


185S. 
Ain-il  22,  23. 

WOOD,  V.-C. 

[446] 


In  re  LANGHAM'S  TRUST  (1). 

(10  Hare.  446—450.) 

A  bequest  of  shares  in  a  Canal  Navigation  Company  for  charitable  osw, 
held  to  be  good ;  but  a  bequest  of  securities  upon  the  tolls,  rates,  axkd 
duties,  and  upon  the  general  estate  of  the  Company,  created  by  aasagnmect 
thereof  by  way  of  mortgage,  as  being  a  charge  upon  land, — ^held  to  be  Toid, 
under  the  statute  9  Geo.  II.  c.  36  (2). 

The  testatrix,  after  giving  certain  life  interests  in  her  residuary 
estate,  gave  one  half  of  the  several  monies,  shares,  stocks,  and 
premises  therein  mentioned,  in  case  of  the  death  of  the  tenants 
for  life  without  issue,  to  the  treasurers,  stewards,  or  managers  for 
the  time  being  of  the  Charity  for  the  Belief  of  the  Widows  and 
Orphans  of  Poor  and  Necessitous  Clergymen  within  the  Diocese  of 
Peterborough ;  and  one-eighth  of  the  said  several  monies,  shares, 
stocks,  and  premises  unto  the  president,  vice-president,  or  trea- 
surers for  the  time  being  of  the  Magdalen  Hospital  in  St.  George*s 
Fields ;  and  all  the  remainder  of  the  moneys,  shares,  interest,  and 
premises  aforesaid,  being  a  fourth  part  thereof,  unto  the  treasurer 
or  treasurers  for  the  time  being  of  such  hospital  or  infirmary  at 
Northampton,   as    should   then  be   established  at  Northampton, 


(1)  In  re  MitchelVs  EataU  (1877)  6  (2)  Eep.  (except  s.  5),  51  &  52  Vict 

Ch.  D.  655,  37  L.  T.  145.     But  see  c.  42,  s.  16.     See  now  54  4t  55  Vict 

now    the    Mortmain   and    Charitable  c.  73,  s.  3. 
Uses  Act,  1891.— O.  A.  S. 
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whether  the  same  was  a  county  hospital  or  infirmary,  or  a  general         in  re 
hospital  or  infirmary.  ^^C"  t"'" 

The  testatrix  died  in  1798. 

The  property  comprised  in  this  bequest  consisted  of  1,2852. 19s.  Qd., 
31.  per  cent.  Consolidated  Bank  Annuities,  of  three  ^^  shares  in 
the  Oxford  Canal  Navigation  Company,  and  of  the  sum  of  1,000^ 
secured  by  assignment  of  the  tolls  of  the  said  Oxford  Canal. 

In  December,  1842,  the  mortgage  on  the  tolls  of  the  Oxford 
Canal  was  paid  off,  and  the  produce  invested  by  the  trustees  on 
other  mortgages,  and  ultimately  in  Consols. 

The  Oxford  Canal  Navigation  Company  and  the  securities  by  [  ^^^  ] 
way  of  mortgage  upon  their  tolls  were  created  by  authority  of 
Parliament.  The  Company  were  empowered  by  Act  of  Parlia- 
ment (1)  to  raise  a  sum  not  exceeding  150,0002.  in  1,500  equal  1002. 
shares ;  and  it  was  provided  by  the  same  Act  that  the  said  shares 
shoald  be  deemed  to  be  personal  estate,  and  be  transmissible  as 
such,  and  not  of  the  nature  of  real  property ;  and  each  shareholder 
shoald  be  entitled  to  receive,  after  the  navigation  should  he  com- 
pleted, the  entire  and  neat  distribution  of  one  fifteen  hundredth 
part  of  the  profits  and  advantages  to  accrue  by  virtue  of  the  sum 
to  be  raised  by  the  authority  of  the  Act.  By  another  Act 
(15  Geo.  III.  c.  9)  the  Company  were  authorised  to  borrow,  at 
interest,  a  sum  not  exceeding  70,0002.  on  the  credit  of  the 
navigation,  and  were  empowered  under  their  common  seal  to 
assign  over  the  navigation,  undertaking,  and  premises,  and  all  such 
tolls,  rates,  and  duties  as  were  vested  in  them  by  virtue  of  the  Act, 
as  a  security  for  any  sums  of  money  to  be  borrowed,  with  interest. 
The  Act  specified  the  words  of  assignment  to  be  used,  which 
expressed  to  assign  to  the  lender  (by  name),  his  executors, 
administrators,  and  assigns,  ''  all  and  singular  the  tolls,  rates,  and 
duties "  vested  in  the  Company ;  **  and  also  the  said  navigation, 
undertaking,  and  premises,  and  all  the  estate,  right,  title,  and 
interest"  of  the  Company  therein,  to  hold  to  (the  lender),  his 
executors,  and  administrators,  until  the  sum  mentioned,  with 
certain  interest,  should  be  repaid.  And  it  was  enacted  by  the 
same  Act,  that  all  persons  to  whom  such  assignments  should  be 
made  should  be  equally  entitled  to  their  proportion  of  the  tolls,  rates, 
duties,  and  premises,  according  to  the  respective  sums  advanced. 

The  trustees  were  advised,  that  a  question  arose  whether  *the      [UiS] 
residuary  gift  to  the  charities,  so  far  as  the  same  was  constituted 
(1)  9  Qeo,  IIL  c.  Ixz.,  local  and  personaL 
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In  re        of  chattels  real,  was  not  void  under  the  statute  9  Geo.  II.  c.  86, 
Lanoham's 
Tbust.       ftiid  did  not  belong  to  the  residuary  legatees;  and  they  therefore 

transferred  the  stock  into  Court  under  the  Trustee  Belief  Act. 

The  petitioner,  who  was  the  treasurer  of  the  Charity  for  the 

Belief  of  the  Widows  and  Orphans  of  Poor  Clergymen  of  the  Diocese 

of  Peterborough,  applied  for  a  division  of  the  fund  amongst  the 

charities,  on  the  ground  that  the  bequests  were  not  void  under  the 

Act. 

Mr.  Rolt  and  Mr.  Shapter,  Mr.  BaggcUlay  and  Mr.  Pirie,  for 
the  petitioner  and  the  other  charities. 

Mr.  Baity  for  the  residuary  legatees ;  and 
Mr.  Elderton  for  the  trustees. 

The  cases  cited  were  the  same  as  those  referred  to  in  the 
argument  of  Robinson  v.  The  Oovemors  of  the  London  Hospital  (1) ; 
and  also  the  cases  of  Bligh  v.  Brent  {2),  and  Doe  d.  Graham  v. 
Hawkins  (s). 

The  Vice-chancellor,  adverting  to  the  conflicting  decisions 
which  had  been  cited  on  the  question,  whether  property  of  this 
nature,  created  in  different  forms,  was  within  the  restrictions  of 
the  Mortmain  Act,  distinguished  between  the  cases  where  the 
property,  like  a  common  bond  or  a  policy  of  insurance,  gave  to  the 
party  entitled  to  it  no  direct  and  primary  right  to  take  any  interest 
in  realty,  which  might  be  possessed  by  the  persons  or  bodies  bound 
[  Ui9  ]  *by  the  instrument,  but  gave  him  only  a  right  to  sue  upon  the 
instrument,  and  to  recover  in  that  suit  against  the  obligees  or 
covenantees,  and  where  the  instrument  gave  the  party  a  direct  and 
primary  right  or  charge  upon  the  land  or  upon  the  rates  or  tolls 
issuing  directly  from  the  land. .  A  shareholder  in  the  Canal 
Company  had  no  direct  right  to  any  portion  of  the  tolls  or  rates 
paid  for  the  use  of  the  canal ;  his  right  was  only  to  a  proportionate 
part  of  the  profit  or  income  of  the  Company.  It  had  been  argued, 
that  the  Act  incorporating  the  Canal  Company  had  declared  that 
the  shares  should  be  deemed  personal  estate;  and  that,  if  the 
shares  themselves  were  personal  estate,  the  securities  created  by 
the  Company  upon  their  property  must  be  also  personal  estate ;  for 
it  was  said,  that  the  fruit  must  be  of  the  same  nature  as  that  from 
which  it  grew.    His  Honour  said,  that  he  did  not  think  that  the 

(1)  AnU,  p.  264.  Eq.  268). 

v2)  47  E.  B.  420  (2  Y   &  C.  Ex.  (3)  67  R  E.  656  (2  a  B.  212). 
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cases  in  which  shares  had  been  held  not  to  be  within  the  restric- 
tions of  the  Mortmain  Act,  had  proceeded  upon  the  declaration  of 
the  Legislature  in  the  incorporating  Acts,  that  they  should  be 
transmissible  as  personal  estate,  but  upon  the  fact  that  the  shares 
themselves  gave  the  holder  no  direct  right  to  any  part  of  the  rates 
or  tolls  which  were  levied,  and  gave  him  a  right  only  to  his  share 
as  a  partner  in  the  general  profits  of  the  undertaking.  It  was, 
however,  different  in  the  case  of  an  express  assignment  of  the  tolls 
which  the  Company  were  entitled  to  levy.  The  tolls  did  not 
belong  to  any  individual  shareholder,  but  they  belonged  to  the 
Company;  and  the  Company,  by  their  assignment,  placed  their 
mortgagee  in  the  same  position,  and  gave  him  the  same  right  as 
they  had  themselves.  In  certain  events  the  mortgagee  would  be 
entitled  to  have  "^a  receiver  of  the  tolls  appointed;  and  a  party  who 
personally,  or  through  the  hands  of  a  receiver,  might  take  the 
tolls,  bad  acquired  a  direct  interest  in  land,  within  the  meaning  of 
the  statute.  Without  going  to  the  extent  of  some  former  cases 
upon  this  point,  he  knew  of  no  authority  for  saying,  that  a 
security  which  gave  a  direct  right  or  charge  upon  property,  which 
was  in  fact  land,  could  be  made  the  subject  of  a  charitable 
bequest. 


In  re 

Lanoham*s 

Trust. 


[•460] 


CLAYTON  V.  ILLINGWOKTH(l). 

(10  Hare,  461—462.) 

The  Court  refused  to  enforce  specific  performance  of  an  agreement  for  a 
mere  tenancy  from  year  to  year. 

A  cxjini  for  the  specific  performance  of  an  agreement  in  the 
following  words : 

"  Memorandum,  28th  of  January,  1852.  John  Carter,  of  &c., 
agent  for  J.  N.  Clayton,  Esq.,  and  John  Illingworth.  The  said 
J.  Carter  agrees  to  let,  and  the  said  John  Illingworth  agrees  to 
take,  all  that  messuage  late  in  the  occupation  of  W.  Broadbill,  and 
thirty-eight  acres  of  land,  more  or  less,  at  the  rent  of  802.  a  year, 
payable  on  the  2nd  of  August  next  and  the  2nd  of  February,  1858, 
and  00  on  half-yearly,  to  have  the  land  from  the  2nd  of  February 
next,  and  the  buildings  from  the  18th  of  May  next,  and  to  abide  by 
the  agreement  in  all  respects  as  entered  into  by  the  late 
W.  Broadbill.    The  tenant  to  be  at  the  expense  of  an  agreement 


1853. 
Feb.  16. 

Wood,  V.-C. 

[451] 


(1)  Lever  r.  Koffltr  [1901]  1  Ch.  543, 
TO  L.  J.  Ch.  395,  84  L.  T.^584  ;^diBt. 


Manchester    Brewery    Co.    v.    Coomhs 
[1901]  2  Oh.  608,  616,  70  L.  J.  Ch.  814. 
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for  letting ;  not  to  sell  o£f  hay,  straw,  tarnips,  &c.  without  baying 
manure  with  the  money  arising  therefrom.  The  said  John 
Illingworth  to  satisfy  Mr.  Clayton  that  he  is  a  person  qualified  and 
capable  of  managing  the  farm,  and  in  other  respects  a  likely 
tenant,  or  this  memorandum  to  become  void." 

Mr.  Charles  Hall  and  Mr,  W,  Forster  for  the  plaintiff. 

The  Vice-Chakcbllor  observed,  that  the  agreement  expressed 
no  term  daring  which  the  tenancy  was  to  continue  ;  and  inquired 
whether  there  was  any  authority  to  show  that  this  Court  would 
interpose  to  enforce  the  specific  performance  of  an  agreement  for 
letting  from  year  to  year. 

Mr.  Charles  Hall  said,  that  a  tenancy,  commenced  from  *year 
to  year,  frequently  endured  by  the  mutual  consent  of  the  parties 
for  a  loug  period;  and  it  was  therefore  material  that  its  terms 
should  be  carefully  defined  at  the  commencement.  This  was 
provided  for  by  the  agreement,  which  stipulated  that  the  formal 
instrument  should  be  paid  for  by  the  tenant — a  stipulation  which 
necessarily  implied  that  such  an  instrument  must  be  executed  by 
the  tenant ;  and  this  execution  it  was  the  object  of  the  present 
suit  to  enforce — a  relief  which  could  not  be  obtained  at  law. 

The  Yicb-Ghakcbllor  said,  that  he  was  not  aware  it  was  usual 
to  have  a  lease  under  seal  in  the  case  of  a  yearly  tenancy ;  and  the 
reference  to  an  agreement,  to  be  paid  for  by  the  tenant,  might  be 
explained  by  the  fact,  that  the  present  agreement  was  made  with 
the  agent  of  the  lessor,  and  not  with  the  lessor  himself.  Equity 
interposed  to  compel  specific  performance  in  cases  where  the  legal 
remedy  was  inadequate ;  but  in  this  case  he  did  not  see  why  the 
remedy  at  law  would  not  be  suflScient.  An  action  might  be  brought 
upon  the  agreement,  and  the  full  terms  of  the  agreement  could  be 
shown  by  proving  the  former  agreement  with  Broadbill,  to  which  it 
referred,  thereby  importing  that  agreement  into  the  agreement 
before  the  Court.  In  the  absence  of  any  authority  for  the  inter- 
ference of  this  Court  in  such  a  case,  he  must  dismiss  the  claim. 


1853. 
Feb,  9. 

Wood,  V.-C. 

'453] 


BUTCHAET  v.  DEESSER. 

(10  Hare,  453—458 ;  S.  0. 1  W.  R.  178.) 
[Affirmed  on  appeal,   as  reported  in  4  D.  M.  &  G.  542.] 
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GREEN  V.  BARROW.  i853. 

(10  Hare,  459—462 ;  S.  C.  1  W.  R.  197.)  ^!!li** 

In  a  bequest  of  1,000/.  to  certain  persons  for  life,  and  (after  their  decease)  Wood,  V.-C. 
of  400/.  part  thereof  to  A.  and  B.,  part  and  part  alike,  viz.  200/.  to  A.  and  [  ^^9  ] 
200/.  to  B.,  for  the  trouble  they  might  have  in  the  execution  of  the  will, 
**  but  in  case  of  either  of  their  death,"  to  the  survivor,  **  and  in  case  of  both 
their  deaths,  to  the  heirs,  executors,  and  administrators  of  such  survivor 
200/.  only."  The  words  '*  in  case  of  death  "  were  held  to  refer  to  death  in 
the  lifetime  of  the  tenant  for  life  of  the  1,000/. 

Thb  testator,  by  his  will,  dated  in  1792,  after  giving  life  interests 
to  his  wife  and  daughter  in  a  sum  of  1,0002.,  to  be  invested  in  the 
names  of  his  executors  and  trustees,  Plowden,  Day,  and  Green, 
declared,  that,  after  the  death  of  the  survivor  of  the  wife  and 
daughter,  the  trusts  as  to  400/.,  part  of  the  said  1,0001.,  should  be 
"  to  pay  the  said  sum  of  4001.  to  the  said  William  Day  and  William 
Green ; "  to  which  he  added,  "  I  give  them  part  and  part  alike 
(that  is  to  say),  2001.  to  the  said  William  Day  and  200Z.  to  the  said 
William  Green,  for  the  trouble  they  may  have  in  the  execution  of 
this  my  will ;  but  in  case  of  either  of  their  death,  I  give  to  the 
survivor,  and  in  case  of  both  their  deaths,  to  the  heirs,  executors, 
and  administrators  of  such  survivor,  the  sum  of  200Z.  only." 
Plowden,  the  other  executor  and  trustee,  was  the  residuary  legatee. 
The  testator  died  in  1800.  The  three  executors  proved  the  will 
and  acted  in  the  trust.  Plowden  died  in  1828,  Day  in  1829,  and 
Green  in  1838.  The  daughter  of  the  testator,  who  took  a  life 
interest  in  the  1,0002.,  survived  her  mother,  and  died  in  1846. 
The  question  was,  whether  the  representatives  of  William  Day  were 
entitled  to  the  legacy  of  2002.,  or  whether  it  had  lapsed  by  his 
death  after  that  of  the  testator  but  in  the  life  of  the  tenant  for  life. 
The  Master  had  disallowed  the  claim  of  the  representative  of  Day, 
and  allowed  that  of  the  plaintifif,  the  representative  of  Green. 

Mr.  Campbelly  for  the  representative  of  Day,  contended,  that 
there  was  a  distinct  gift  to  him  of  a  legacy  of  2002.  for  his  trouble 
as  executor ;  that  he  had  proved  the  will  and  performed  his  part  of 
the  trust ;  and  that  there  were  *no  words  in  the  will  which  clearly       [  *460  ] 
and  unambiguously  revoked  the  legacy  thus  originally  given. 

Mr.  RoU  and  Mr.  Selwyn,  in  support  of  the  Master's  report, 
contended,  that  the  legacy  to  Day,  who  died  first  of  the  two 
executors,  failed  by  his  death  before  the  trusts  of  the  will  were 
entirely  executed — that  is  to  say,  during  the  lifetime  of  the  tenant 
for  life.  The  time  of  death  could  not  be  referred  in  this  case  to  the 
B.R. — VOL.  xc.  28 
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Gbeen       life  of  the  testator,  because  the  legacy  would  then  be  given  for  a 
Barrow,      service  not  performed. 

Gases  were  cited  on  the  following  points :  That  there  was  no 
inflexible  rule  of  construction  of  the  words  ''  in  case  of  death ;  ** 
but  the  Court  always  looked  to  the  nature  and  circumstances  of  the 
bequest :  Cambridge  v.  Rovs  (i),  Mont^th  v.  Nicholson  (t) ;  and  that 
they  might  be  referred  to  death  in  the  lifetime  of  the  tenant  for 
life  :  Oalland  v.  Leonard  (3). 

The  Vice- Chancellor: 

If  the  words  of  the  bequest  had  stopped  at  the  end  of  &e  clause 
which  expresses  the  first  contingency,  "  in  case  of  either  of  their 
death  I  give  to  the  survivor,"  I  should  have  thought  that  the  death 
referred  to  must  have  been  death  in  the  lifetime  of  the  testator ; 
and  that  surviving  the  testator  and  proving  the  will  would  have 
entitled  each  of  the  executors  to  his  legacy.  The  rule,  which 
generally  refers  the  words  **  in  case  of  death  "  to  death  in  the  life- 
time of  the  testator,  is  certainly  not  inflexible.  When  the  bequest 
r  *46i  ]  is  immediate  and  direct,  and  no  life  interest  is  *given,  there  is  but 
one  period  to  which  it  can  be  referred,  death  before  the  testator ; 
but  where  there  is  an  intervening  life  interest,  the  words  may  have 
reference  to  the  time  of  the  termination  of  that  interest,  which 
perhaps  is  in  most  cases  the  more  probable  intention,  for  the  gift  of 
a  legacy  generally  pre-supposes  the  survivorship  of  the  legatee. 
The  present  case,  however,  is,  that  there  are  two  periods,  to  which 
the  death  of  the  legatee,  mentioned  by  the  testator,  may  possibly 
be  referred.  Of  these,  it  is  perhaps  more  likely  that  a  testator 
would  contemplate  death  in  the  lifetime  of  the  tenant  for  life  of  the 
fund  than  death  in  his  own  lifetime ;  but  when  the  occasion  of  the 
gift  is  expressed  to  be  for  the  trouble  the  executors  may  have  in 
executing  the  will,  it  becomes  just  as  probable  that  the  testator 
meant  to  refer  to  the  possibility  of  the  death  happening  in  his  life- 
time, so  that  they  could  not  become  his  executors,  as  that  he 
should  refer  to  death  at  a  subsequent  period,  after  the  trouble  had 
been  undertaken,  and  whereby,  upon  that  supposition,  the 
executor  would  be  deprived  of  the  intended  reward.  If  the  words 
had  been  only  "  in  the  case  of  the  death  of  either,"  I  should  have 
considered,  as  I  have  said,  that  death  in  the  lifetime  of  the 
testator  was  the  better  construction.    But  the  difficulty  is  on  the 

(1)  6  R  R  199  (8  Ves.  12,  20).  (3)  18  E.  E.  44  (1  Swanst  161). 

(2)  44  B.  R.  329  (2  Keen,  719). 
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meaniog  of  the  subsequent  words,  '*  in  case  of  both  their  deaths,  to 
the  heirs,  executors,  and  administrators  of  such  survivor."  The 
testator  must  be  taken  to  refer  to  the  same  time  when  he  speaks  of 
the  death  of  both,  as  when  he  speaks  of  the  death  of  either ;  and  if 
the  words  be  referred  to  death  in  the  lifetime  of  the  testator,  the 
effect  will  be,  that  the  testator  gives  a  legacy  to  the  representative 
of  the  survivor,  though  that  survivor  dies  in  his  lifetime ;  and  the 
reason  assigned  for  the  gift,  the  trouble  of  executing  the  will, 
altogether  fails,  for  no  care  or  trouble  could  have  been  taken.  This 
is  not  likely  to  have  been  the  testator's  meaning.  There  is 
certainly,  as  it  has  been  argued,  no  strict  expression  taking  away 
the  original  gift,  unless  it  be  *read  as  a  gift  of  400Z.  upon  a  certain 
contingency,  and  of  200Z.  upon  another  contingency.  I  confess  I 
do  not  feel  clear  upon  the  point ;  but  it  being  necessary  to  come 
to  some  conclusion,  upon  the  whole,  I  think  I  must  adopt  the 
conclusion  to  which  the  Master  has  arrived. 


Okbbn 

V. 

Babrow. 


[  •462  ] 


FLAVEL  V.  HAKEI80N  (1). 

(10  Hare,  467—474;  22  L.  J.  Ch.  866;  17  Jur.  368;  1  W.  B.  213.) 

The  Court  refiued  to  grant  an  injunction  at  the  suit  of  Flayel,  to  restrain 
Harriaon  from  making  and  selling  a  stove  by  the  name  of  *'  Flayel's" 
Patent  Kitchener,  on  the  ground,  first,  that  Flayel  had  falsely  assumed  to 
describe  the  article  as  being  patented ;  and,  secondly,  that  he  had  known 
of  the  use  of  the  name  by  Harrison  four  months  before  he  applied  for  the 
in  junction.  But  the  Coubt,  not  deciding  the  question  whether  Flavel  had 
or  had  not  a  legal  remedy,  retained  the  bill,  giving  him  liberty  to  bring  an 
action. 

Flavbl  the  elder  invented  a  stove  or  kitchen-range,  which  was 
alleged  to  possess  pecaliar  advantages,  and  which  he  described  as 
'*  Flavers  Patent  Kitchener,"  although,  in  fact,  no  patent  for  the 
invention  had  ever  been  obtained.  The  plaintiff,  Flavel  the 
voonger,  succeeded  to  the  business  and  benefit  of  the  invention, 
and  made  and  sold  the  article  in  question  by  the  same  name.  The 
kitchen-range  was  exhibited  by  the  plaintiff  at  the  Exhibition  of 
1851,  amongst  the  articles  of  ironmongery  ;  his  attendant  on  that 
occasion  being  directed  to  inform  all  persons  making  inquiries  on 
the  subject,  that  the  invention  was  protected  by  a  patent. 

The  defendant  Harrison  entered  into  the  service  of  the  plaintiff 
in  1850,  and,  as  it  appeared,  during  the  time  he  was  in  such 
Bervice,  took  plans  and  drawings  of  the  models  and  manufactured 

(1)  Cheavin  ▼.  Walker  (1876)  6  Oh.  D.  850,  46  L.  J.  Ch.  686,  37  L.  T.  300. 
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Flayel  articles  belonging  to  the  plaintiff,  and  lists  of  the  names  of  his 
Harbison,  customers,  and  in  some  cases  applied  for  orders  on  his  own  account, 
using  in  such  applications  letter-paper  and  envelopes  bearing  the 
name  and  address  of  the  plaintiff.  The  plaintiff,  having  discovered 
these  proceedings  of  the  defendant,  discharged  him  from  his 
service ;  and  soon  after  such  discharge,  in  the  month  of  October, 
1852,  the  defendant  issued  placards  advertising  as  his  own  manu- 
facture articles  which  he  described  as  **  FlaveFs  Patent  Kitcheners," 
at  reduced  rates,  and  which  stated  to  be  ''  warranted  the  same  as 
the  articles  in  the  Great  Exhibition,  1851." 

The  plaintiff  now  moved  for  an  injunction  to  restrain  the  defen- 
dant from  describing  or  selling  the  articles  of  his  (the  defendant's) 

[  Has  ]      manufacture  by  the  name  of  **  Flavel's  *'  ^Patent  Kitchener,  or  as 
being  of  the  manufacture  of  the  plaintiff. 

Mr.  Swanston  and  Mr.  Tripp  for  the  plaintiff,  in  support  of 
the  motion,  cited  cases  in  which  the  Goubt  had  interfered  to 
restrain  the  use,  for  the  purpose  of  profit  (or  otherwise),  to  the 
prejudice  or  against  the  will  of  the  owner,  of  the  materials  or 
information  acquired  in  a  situation  of  confidence,  in  which  the 
party  had  been  placed  by  such  owner :  as  recipes  or  compounds, 
Yovatt  V.  Winyard  (1),  Morison  v.  Moat  (2) ;  merchants'  accounts. 
Tipping  v.  Clarke  (3) ;  drawings  or  etchings,  Prince  Albert  v. 
Strange  (4) ;  and  other  cases,  in  which  the  Coubt  had  restrained 
one  tradesman  from  using  the  distinguishing  names  or  marks 
adopted  by  another:  as  stamps  on  metal,  MiUington  v.  Fujr(5). 
[They  also  cited  Sykes  v.  Sykes  (6),  Croft  v.  Day  (7),  and  Rodger  $  v. 
Nowill  (8).] 

Mr.  Rolt  and  Mr.  Selivyn,  for  the  defendant,  contended,  that, 
to  grant  the  injunction,  would  be  to  give  to  the  plaintiff  all  the 
advantage  of  a  patent,  without  a  patent  The  article  was  free  to 
all  the  world.  It  had  a  certain  name,  which  all  the  world  might 
[  469  ]  use.  *  *  Names  so  attributed  often  become  the  sole  mode  of 
distinguishing  the  article,  as  "  Morison's  Pills,"  **  Hansoni^s  Cab," 
"Godfrey's  Cordial,"  "Arnot's  Stove."  [They  cited  Con/tarn  v, 
Jones  (9)  and  Clark  v.  Freeman  (10),  and  objected  to  the  improper 

(1)  21  B.  E.  194  (1  J.  &  W.  394).  (6)  27  R  E.  420  (3  B.  &  C.  5U}. 

(2)  89  E.  E.  416  (9  Hare,  241).  (7)  64  E.  E,  18  (7  Bear.  84). 

(3)  62  E.  E.  144  (2  Hare,  383,  393).  (8)  77  R  K  125  (6  Hare,  325). 

(4)  79  E.  E.  307  (2  De  G.  &  Sm.  (9)  13  E.  E.  70  (2  V.  &  B,  221). 
693).  (10)  83  E.  E.  127  (11  BeaT.  112). 

(5)  46  E.  E.  271  (3  My.  &  Or.  33«), 
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use  of  the  word  **  patent "  when  there  had  never,  in  fact,  been  any      Fulvel 
patent :  Pidding  v.  How  (l),  Perry  v.  Truefitt  {2).]  Harbison. 


The  Yicb-Chancellob  :  [  *^^  ] 

The  defendant  in  this  case  contends,  that,  inasmuch  as  the 
manofacture  and  sale  of  the  article  in  question,  "  Flavel's  Patent 
Kitchener,"  is  not  exclusively  reserved  by  any  patent,  he  has  a 
right  to  make  and  sell  it ;  and  that,  from  this  right  to  make  and 
sell,  it  follows  that  he  has  a  right  to  affix  to  the  article  the  name 
by  which  it  is  known. 

I  am  very  far  from  assenting  to  such  a  proposition  in  that 
unqualified  form.  I  can  well  understand,  that  an  inventor  or 
manufacturer  might  in  that  way  be  greatly  damaged  by  the  bad 
imitations  of  his  works  by  unskilful  persons.  The  whole  value  of 
his  property  in  the  right  to  make  an  article,  to  which  his  ingenuity 
and  industry  might  have  given  a  value  and  public  appreciation, 
might  be  destroyed  by  the  acts  of  ignorant  imitators.  That  would 
trench  very  strongly  upon  the  right  which  parties  may  acquire  to 
protection  against  the  fraudulent  use  by  others  of  their  fixed  trade 
marks  and  labels,  although  this  is  not  the  case  of  a  mark  or  label 
upon  the  goods,  but  is  the  case  of  a  name  given  to  the  entire 
article,  and  which  is  also  the  name  of  the  inventor. 

I  must  also  observe,  that  there  are  many  parts  of  the  conduct  of 
the  defendant  in  this  matter  which  it  is  impossible  to  view  without 
(^eat  disapprobation.  It  is  impossible  to  justify  the  manner  in 
which  he  obtains  a  list  of  the  plaintiff's  customers,  makes  plans 
and  drawings  of  his  works,  and  solicits  the  custom  of  those  who 
are  dealing  with  his  employer.  The  use  of  letter-paper  and 
stamped  wafers,  having  the  plaintiff's  marks,  by  the  defendant 
while  actually  in  the  employment  of  the  plaintiff,  was  most  unwar- 
rantable, and  was  calculated  to  produce  the  impression  that  he  was 
connected  with  the  plaintiff  in  some  way,  which  enabled  him  to 
supply  these  articles  better  "^than  the  rest  of  the  world.  If  he  [  *^'^^  ] 
afterwards  intended  to  act  fairly,  it  would  have  been  easy  to  say 
that  he  was  manufacturing  an  article  of  the  same  excellence  as  that 
of  the  plaintiff,  and  cheaper,  or  to  have  otherwise  described  his 
ranges  so  as  to  avoid  anything  which  could  mislead.  He  would 
not  have  headed  his  placards  ''  Flavel's  Patent  Kitchener,"  nor 
would  he  have  referred  to  the  Great  Exhibition,  nor  added  the 
words  "  Warranted  Flavel's  Patent  Bange."  Such  representations 
(1)  42  B.  E.  231  (8  Sim.  477).  (2)  63  E.  B.  11  (6  Beav.  66). 
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Flavsl      are  plainly  calculated  to  indace  the  public  to  presume  that  he  was 
Habbibon.     ofifering  for  sale  the  very  article  of  which  the  plaintiff  was  a  manu- 
facturer, and  that  his  sales  were  in  fact  authorised  by  the  plaintiff. 
I  cannot  allow  this  conduct  of  the  defendant  to  pass  without 
expressing  my  disapprobation  of  it. 

I  cannot,  on  the  other  hand,  go  to  the  extent  of  the  proposition 
which  has  been  put  forward  in  some  of  the  arguments  for  the 
plaintiff, — that  in  no  case  may  a  workman  make  use  of  the  know- 
ledge which  he  acquires  in  his  employment  for  the  purpose  of  his 
trade.  Such  a  principle  would  go  too  far.  It  would  prevent  an 
apprentice  from  availing  himself  of  the  knowledge  and  experience 
which  he  acquires  during  his  apprenticeship.  One  of  the  beneficial 
tendencies  and  results  of  labour  is,  to  gain  for  the  intelligent  and 
industrious  workman  the  skill  and  power  of  exercising  his  trade 
with  progressive  increase  of  utility  to  the  public  and  profit  to 
himself,  as  his  experience  becomes  more  extensive ;  and  certainly 
there  can  be  no  principle  of  law  which  restrains  a  workman  from 
making  a  fair  and  legitimate  use  of  his  experience. 

I  come  now  to  the  two  particular  circumstances  upon  which  I 
shall  decide  this  case.  The  plaintiff  relies  upon  the  title  which  he 
has  acquired  to  this  particular  manufacture,  and  to  the  name  by 
which  it  is  known,  that  name  being,  as  he  states,  "  Flavel's  Patent 
[  *472  ]  Kitchener."  Now,  *it  turns  out  that  neither  the  plaintiff  nor  his 
father,  the  original  inventor,  ever  had  any  patent  in  the  article,  and 
that  it  never  was  in  fact  a  patented  article.  This  brings  the  case 
within  the  doctrine  of  Peny  v.  Truefitt  (I),  and  Pidding  v.  Hotc  (2). 
The  plaintiff,  by  using  this  appellation,  certainly  misleads  the 
public;  although  the  extent  to  which  any  particular  individual 
may  be  deceived  may  depend  on  a  variety  of  circumstances.  Every 
one  knows  that  patented  articles  are  in  proportion  more  expensive 
than  articles  which  are  open  to  the  competition  of  the  world ;  and 
purchasers  are  more  readily  inclined  to  give  a  higher  price  for  an 
article  protected  by  patent  than  if  it  were  open  to  unrestricted 
competition.  It  was  said,  that,  in  Pidding  v.  How  (2),  there  was  a 
fraud  upon  the  public,  because  the  majority  of  purchasers  could 
not  know  whether  there  was  any  such  person  as  Howqua,  and. 
therefore,  might  be  led  into  purchasing  the  tea  mixture  upon  a 
recommendation  the  truth  of  which  they  could  not  test,  whilst  in 
this  case  they  might  ascertain  for  themselves  whether  there  was  a 
patent  or  not,  and  they  might  test  the  merit  of  the  invention.  1 
(I)  63  E.  XL  11  (6  Beav.  66).  (2)  42  E.  B.  23X  (8  Sim.  477). 
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think,  however,  that  the  use  of  the  word  **  patent "  operates  to  Flaybl 
prevent  the  public  from  testing  it  as  they  otherwise  might ;  they  Harbison. 
are  dissuaded  from  examining  the  article,  with  a  view  to  imitation ; 
and  it  is  in  evidence  that  persons  were  prevented  from  making  that 
free  use  of  it  which  every  purchaser  has  a  right  to  make  of  an 
unpatented  article.  The  knowledge  that  there  was  no  patent 
would  enable  and  encourage  every  ironmonger  who  bought  the 
article,  to  take  it  to  pieces,  and  examine,  and  make  copies  and 
models  of  all  the  parts  for  the  purpose  of  imitation,  if  he  thought 
it  likely  to  be  useful,  which  he  would  never  think  of  doing  with 
regard  to  a  patented  article.  There  was  a  case  before  Lord  Eldon, 
in  which  a  patent  had  been  taken  out,  and  had  never  been 
'repealed,  although  an  action  had  been  brought,  and  decided  [  *^^3  ] 
against  the  patentee.  In  that  case,  the  description  had  been 
originally  true,  and  had  never  been  finally  decided  to  be  wrong ; 
and  Lord  Eldon  thought  the  use  of  the  description  did  not  deprive 
the  party  of  his  right  to  protection.  Here  the  plaintiff  comes  with 
a  description  for  which  there  never  was  any  foundation,  which  is, 
in  fact,  a  direct  misrepresentation ;  and  he  asks  this  Court  to 
protect  him  in  continuing  to  use  it.  On  this  ground,  I  think  I 
ought  to  retain  the  bill,  as  in  Peiry  v.  Truefitt ;  for,  although  I 
think  it  is  not  a  case  in  which  the  Court  should  interfere  by  injunc- 
tion in  the  first  instance,  I  cannot  say  that  a  court  of  law  might 
not  consider  the  plaintiff  entitled  to  a  remedy  for  the  wrong  done 
by  the  defendant  in  the  use  of  his  name  ;  and  if  he  should  prove  to 
have  a  legal  right,  he  would  then  be  entitled  to  the  aid  of  this 
Court  to  enforce  it. 

I  now  come  to  a  second  ground  for  refusing  the  injunction.  It 
appears  that  the  defendant,  in  the  first  place,  issued  advertisements, 
which  certainly  did  not  imply  any  intention  of  selling  these  articles 
as  of  the  plaintiff's  manufacture.  From  these  first  advertisements 
it  might  have  been  inferred  that  the  defendant  was  about  to  bring 
out  (what  I  think  he  ought  to  have  brought  out,  if  anything,)  a 
**  Harrison's  Kitchener,''  in  competition  with  "Flavel's  Patent 
Kitchener."  The  plaintiff  thereupon  advertised  that  the  defendant 
bad  been  discharged  from  his  service.  This  was  followed  by 
another  advertisement  from  the  defendant,  in  which  he  did  not  say 
that  he  was  going  to  use  the  plaintiff's  name,  but,  that  he  was 
about  to  sell  the  article  known  as  *'  Flavel's  Patent  Kitchener  "  at  a 
certain  price.  His  next  step  was  to  issue  placards,  advertising, 
not  articles  similar  to  the  plaintiff 's,  but  articles  * '  warranted  Flavel's 
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Patent  Kitchener/'  That  inraa  in  October  last ;  and  it  was  then 
that  the  plaintiff  had  a  case  for  the  ^interference  of  the  Court  to 
restrain  this  use  of  his  name.  The  plaintiff,  however,  sajs,  that  he 
never  had  any  ground  for  knowing  or  supposing  that  the  defendant 
actually  sold  these  articles  as  being  of  his  (the  plaintiff's)  manu- 
facture, until  January  last,  when  the  two  persons  whom  he  has 
called  as  witnesses,  went  to  the  defendant.  These  witnesses  state 
that  the  defendant  sold  them  an  article  as  being  of  the  plaintiff's 
make,  and  said  that  he  had  as  much  right  to  use  the  name  as  the 
plaintiff  himself.  The  defendant,  however,  explains  that  what  he 
really  said  was,  in  effect,  nothing  more  than  appears  in  the  placard, 
that  he  warranted  the  articles  to  be  exactly  similar  to  those  known 
as  **  Flavel's  Patent  Kitchener."  He  denies  that  he  ever  stated 
them  to  be  actually  of  Flavel's  own  manufacture.  The  difference 
in  the  words  represented  to  be  used  is  not  great,  and  the  defendant's 
construction  of  the  effect  of  the  representation  is  borne  out  by  other 
witnesses,  who  agree  in  stating  that  he  never  alleged  the  kitchen 
range,  which  he  called  Flavel's,  to  be  really  made  by  any  other 
person  than  himself.  I  am  bound  to  say,  that  it  is  not  shown  to 
my  satisfaction,  that  the  defendant  did  in  January  last,  or  at  all, 
represent  the  articles  sold  by  him  as  having  been  made  by  the 
plaintiff ;  and  it  is  clear,  as  to  the  use  of  the  name  of  "  Flaveir 
that  it  was  known  to  the  plaintiff,  or,  if  he  had  chosen  to  attend  to 
that  to  which  his  attention  was  sufficiently  called,  it  might  have 
been  known  to  him  as  long  ago  as  October  last.  I  shall  therefore 
direct  the  motion  to  stand  over  for  six  months,  with  liberty  to  bring 
an  action. 


1853. 
Feb.  16. 

Wood,  V.-O. 

[476] 


TAYLOE  V.  TAYLOK(l). 

(10  Hare,  475—480.) 

The  unautliorised  oonversioii  of  the  property  of  a  person  of  unsound 
mind  does  not  work  an  ademption  of  any  bequest  in  his  will. 

The  testator  J.  J.  Taylor,  a  jeweller  and  cutler  in  Oxford  Street, 
by  his  will,  dated  in  January,  1850,  after  giving  certain  pecuniary 
legacies,  gave  all  his  furniture,  plate,  linen,  china,  books,  prints, 
pictures,  wines,  liquors,  and  other  household  effects  used  by  him  in 
his  dwelling-house,  of  which  he  should  die  possessed,  to  the  plaintifl 
absolutely ;  and  he  bequeathed  the  goodwill  of  the  basiness  then 

(1)  Jenkins  v.   Jones  (1866)  L.  E.    2  Eq.    323,    35  L.  J.  Ch.  620.    12  Jur. 
(N.  S.)  368,  14  L.  T.  640. 
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carried  on  by  him  at  Nos.  161  and  161a,  Oxford  Street,  the  lease      Tatlob 
under  which  he  held  the  same  premises,  and  all  his  stock  in  trade      taylob. 
therein,  together  with  all  book  debts  owing  to  him  (subject,  never- 
theless, to  any  trade  debts)  to  the  plaintiff  his  wife,  upon  trust  to 
carry  on  the  said  business  until  his  son   Sydney  James  Taylor 
should  attain  the  age  of  twenty-one  years,  and  to  receive  and  take 
the  net  gains  and  profits  thereof  for  her  own  use  and  benefit.    And, 
upon  his  said  son  attaining  that  age,  then  as  to  one-third  part  of 
the  said  stock  in  trade,  goodwill,  lease,  and  book  debts,  he,  the 
said  testator,  gave  and  bequeathed  the  same  to  the  plaintiff  for  her 
own  use  and  benefit  absolutely ;  but,  in  case  his  said  son  should 
not  live  to  attain  the  age  of  twenty-one  years,  then,  from  and 
immediately  after  his  decease  under  that  age,  he  gave  the  whole  of 
his  stock  in  trade,  together  with  the  goodwill,  lease,  and  debts,  to 
the  plaintiff,  for  her  own  use  and  benefit  absolutely.    And  the 
testator  gave,  devised,  and  bequeathed  his  real  estate,  and  his 
residuary  personal  ^estate,  upon  certain  trusts,  for  the  benefit  of       [  *^76  1 
the  plaintiff  for  life,  and,  at  her  death,  for  the  said  Sydney  James 
Taylor  absolutely,  in  case  he  should  attain  the  age  of  twenty-one 
years ;    but,  in  the  event  of  his  decease  under  that  age,  then  in 
trust  for  the  defendant  Sarah  Jones  Helfrich  for  her  life,  and,  after 
her  death,  to  sach  persons  as  she  should  by  will  appoint. 

Sydney  James  Taylor  the  son  died  in  February,  1850,  an  infant; 
and  soon  after  his  death  the  testator  became  of  unsound  mind,  and 
in  April,  1850,  he  was  removed  to  a  lunatic  asylum.  It  being 
improbable  that  he  would  ever  again  be  capable  of  managing  his 
affairs,  it  was  agreed  between  the  plaintiff  his  wife,  Taylor,  and 
Morris,  who  had  with  her  been  named  executors  in  the  testator's 
willy  and  Sarah  Jones  Helfrich,  one  of  the  residuary  legatees  named 
in  the  same  will,  and  her  husband,  that  the  testator's  stock  in 
trade  and  goodwill  of  the  cutlery  business,  carried  on  at  No.  161a, 
Oxford  Street,  and  the  lease  of  the  same  premises,  should  be  sold 
to  Samuel  Beid,  an  assistant  to  the  testator,  who  should  also  be 
released  from  a  covenant  he  was  under  not  to  carry  on  the  same 
business  within  a  certain  distance  of  the  testator's  shop  ;  and  Eeid 
agreed  to  purchase  the  stock  in  trade  for  1,812Z.  lis.  lid.,  and  the 
lease,  fixtures,  and  goodwill  of  No.  161a,  at  8002.,  making 
1,6122.  14$.  11(2.  It  was  agreed  between  the  parties,  that  payment 
should  be  made  by  Beid  by  several  promissory  notes  and  bills  of 
exchange,  payable  at  different  dates,  the  notes  being  made  payable 
and  the  bills  being  indorsed  to  the  testator.    By  a  deed,  dated  the 
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Tatlob      22nd  of  Jane,  1850,  made  between  all  the  parties  to  the  foregping 

Tatlob.      agreement,  it  was  declared,  that  the  amoants  for  which  the  notes 

and  bills  were  given  should,  when  paid,  be  invested  in  G>n8ol8,  in 

trast  as  to  SOOZ.  for  the  security  of  Beid,  that  the  agreement  should 

[  *^77  ]  be  performed  ;  and  as  *to  the  whole  fund,  subject  to  that  secority, 
upon  trust  for  the  testator  absolutely.  Beid  was  placed  in  posses- 
sion of  the  premises  and  stock  in  pursuance  of  the  agreement,  and 
sold  a  considerable  portion  of  it  in  the  course  of  his  trade.  The 
testator  died  in  August,  1850,  without  having  again  become  of 
sound  mind.  The  plaintiff  his  widow,  and  Taylor  and  Morris  the 
defendants,  proved  his  will.  The  circumstances  of  the  agreement 
and  sale  were  referred  to  the  Master,  who  found  that  it  was  proper 
they  should  be  carried  into  effect.  The  bills  and  notes  given  bj 
Beid  were  at  this  time  in  the  hands  of  the  executors,  and  had  not 
been  paid. 

Mr,  Bacon  and  Mr,  Dart,  for  the  plaintiff,  claimed  to  be  entitled 
to  the  securities  for  the  purchase-money  of  the  stock  in  trade,  lease, 
and  goodwill,  agreed  to  be  sold  to  Beid,  as  she  would  have  been 
entitled  under  the  will  to  those  articles  as  specific  legatee  if  the  sale 
had  not  taken  place. 

Mr.  Elderton  and  Mr.  W.  Forster  contended,  that  the  sale  had 
been,  in  fact,  a  conversion  of  the  specific  articles  into  money,  and 
that  as  money  it  passed  under  the  residuary  bequest :  BrowM  v. 
Crroombridge  (l).  The  dealing  with  the  property  in  this  case  was  no 
more  than  what  any  prudent  owner  would  have  done ;  and  the  act 
of  conversion  having  been  approved  and  confirmed  by  the  Cocbt, 
the  specific  legacy  was  adeemed,  and  the  Court  would  not  recall  it : 
Ex  parte  Brmnfield  (2),  Wheldalev.  Partridge  (»).  There  was  no  equity 
as  between  legatees  entitling  one  to  the  assistance  of  the  Court 
against  the  other ;  they  must  take  the  property  in  the  state  in 
which  it  actually  fell  to  them :  Lushinyton  v.  Sewell  (4),  Welbf/  v. 
[  •^TS  ]  Rocklife  (5).  In  ♦what  state  the  property  ought  to  have  come  to 
the  legatees  was,  therefore,  an  immaterial  question. 

Mr.  Teed,  Mr.  CaynpbeU,  Mr.  Hctherington,  and  Mr.  CrackHflU 
appeared  for  the  executors,  and  Beid  the  purchaser  of  the  property 
to  which  the  question  related. 

(1)  20  B.  B.  326  (4  Madd.  495).  (4)  1  Bu88.  &  My.  169. 

(2)  1  B.  B.  126  (1  Ves.  Jr.  453).  (5)  32  B,  B.  279  (I  Buss.  &  Mv.  570. 

(3)  7  B.  B.  37  (6  Voe.  388). 
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I  am  certainly  somewhat  surprised  at  finding  the  extent  to  which      Tatlob. 
the  Court  went  in  Browney.  Oroombridge  (l) ;  bat  it  would  be  carrying 
the  principle  much  farther,  to  hold  that  an  act  of  this  description 
had  the  effect  of  so  altering  the  property  as  to  make  a  large  part  of 
that  which  the  testator  had  given  to  his  wife,  the  property  of  other 
l^ateee  at  the  time  of  his  death.    I  think  it  is  impossible  to  say, 
that,  in  consequence  of  the  acts  of  parties,  which  might  indeed  have 
been  beneficial  in  their  result,  but  were  wholly  without  authority, 
and  were  in  fact  in  no  sense  completely  effected  at  the  testator's 
death,  the  property  of  the  testator  must  be  treated  as  so  changed 
in  ite  character  as  to  affect  the  respective  interests  of  his  legatees. 
The  decision  in  the  case  of  Browne  v.  Oroombridge  was  founded  on 
two  grounds:  the  testator  had  made  a  specific  bequest,  under 
which  he  intended  to  pass  only  the  cash  in  his  house  or  about  his 
person ;  and  after  he  became  insane,  large  sums  of  money  were 
received,  which  his  wife  directed  to  be  laid  out  in  the  funds,  and 
the  investment  of  the  money  was  considered  to  be  no  more  than 
what  a  prudent  owner  would  have  done.    I  am  here,  however, 
asked  to  do  a  great  deal  more.     The  property  which  was  attempted 
to  be  sold  in  this  case  was  a  leasehold  house,  and  a  large  stock  in 
trade.    In  order  to  test  the  point  more  distinctly,  I  will  suppose  it 
to  have  been  real  estate  belonging  to  t^e  testator,  and  that  *the      [  *479  ] 
l^al  interest  was  outstanding  in  trustees,  and  the  parties  acting 
for  the  lanatic  intending  to  sue  out  a  commission  take  upon  them- 
selves to  sell  the  estate,  and  make  such  title  as  they  can, — the 
purchaser  taking  his  chance  of  the  confirmation  of  the  transaction. 
It  would  be  a  strong  thing  to  say,  that  a  transaction  of  this  kind 
could  be  treated  as  having  the  effect  of  converting  the  estate  into 
money.     Take,  again,  another  case,  suppose  a  trustee  of  a  sum  of 
stock  for  a  party  who  has  become  insane  should  be  of  opinion  that 
the  lunatic  is  in  want  of  the  fund  for  his  maintenance,  and  should 
take  upon  himself  to  sell  the  stock.    It  may  be,  that,  so  far  as  the 
proceeds  of  the  stock  have  been  properly  applied  for  the  benefit  of 
the  lunatic,  the  Court  might  hold  that  the  parties  interested  in  the 
stock  had  no  remedy  against  the  trustees  in  respect  of  the  sale ;  but 
it  does  not  follow  that  the  proceeds  of  the  stock,  which  remained 
unapplied,  would  cease  to  be  regarded  as  stock,  and  be  treated  as  if 
it  bad  always  consisted  of  money. 
The  point  which  is  in  this  case  most  favourable  to  the  argument 

(1)  20  B.  B.  326  (4  Madd.  495). 
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Taylor  of  those  who  contend  for  the  complete  effect  of  the  conversion,  is 
Taylob.  ^^^^  which  relates  to  the  stock  in  trade.  If  the  stock  in  trade  had 
stood  alone,  the  case  would  have  come  much  nearer  to  that  of 
Brotvne  v.  Groombridge,  for  the  stock  in  trade  consists  of  property 
which  in  its  nature  required  to  be  dealt  with.  No  one  can  entertain 
a  doubt  that  it  was  right  that  this  property  should  be  disposed 
of,  the  lady  being  incapable  herself  of  carrying  on  the  business.  In 
strictness,  however,  the  proper  course  would  have  been  to  have 
taken  out  a  commission  of  lunacy,  but  that  was  not  done ;  and 
not  being  done,  there  was  no  person  in  a  position  to  do  any  act 
which  could  confer  a  lawful  title  to  any  portion  of  the  property, 
except  the  title  which  would  be  given  by  the  sale  of  articles  to 
the  customers,  which  passed  by  delivery  in  the  ordinary  course 
[  ^480  ]  *of  trade.  Sales  effected  in  that  manner  are  not  analogous  to 
the  proceeding  which  was  taken,  and,  perhaps,  very  properly  in 
this  case.  I  think  the  finding  of  the  Master  is  right, — that  this 
agreement  is  proper  and  should  be  carried  into  effect ;  but  it  was 
not  an  agreement  which  at  the  time  of  the  testator's  death  was  binding 
on  his  property,  and  therefore,  there  being  no  equity  between 
legatees,  the  legatees  must  take  it,  according  to  the  trust  declared 
by  the  will,  in  its  converted  state.  I  found  my  decision  on  this, — 
that  at  the  time  of  the  testator's  death  this  portion  of  his  estate 
consisted  in  fact,  not  of  money,  but  of  the  leasehold  premises 
and  stock  in  trade,  which  passed  by  that  description  to  his  specific 
legatees. 


1833. 
Feb.  21. 

Wood,  V.-C. 

L480] 


GIEDLE8T0NE  v,  CEEED  (1). 

(10  Hare,  480—489;  S.  C.  1  W.  E.  228.) 

Sums  invested  by  the  testatrix  in  stock,  and  other  sums  placed  by  her 
in  the  savings  bank,  were  the  produce  of  moneys  which  had  been  partly 
collected  and  partly  appropriated  by  the  testatrix  for  the  purpose  of  building 
and  endowing  a  church  in  a  certain  parish.  The  stock  had  been  invested  in 
the  names  of  the  testatrix  and  of  another  person.  At  the  time  of  the  decease 
of  the  testatrix  no  deed  appointing  or  declaring  the  trusts  of  the  money 
had  been  executed,  and  no  site  for  the  intended  church  had  been  obtained : 
Held,  that  the  money  and  stock  were,  at  the  death  of  the  testatrix, 
part  of  her  personal  estate,  and  that  the  liability  either  of  the  money  or 
the  stock  to  any  charitable  use  was  excluded  by  the  stat.  9  Geo.  II.  c  36  (2). 

The  testatrix  bequeathed  her  i*esiduaiy  estate  to  the  same  fund :  Held 
that  the  bequest  was  valid  to  the  extent  of  500/.  under  43  Geo.  IIL  c.  108. 

A  bequest  of  **  the  property  which  the  testatrix  had  received  by  the 

(1)  SinneU  v.  Herbert  (1872)  L.  B.  7      table  Uses  Act,  1891. 
Ch.  232,  41  L.  J.  Ch.  388,  26  L.  T.  7,  (2)  See  note  (2),  p.  428  above, 

but  now  see  The  Mortmain  and  Chari- 
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death  of  B." :  Held  to  pass  not  only  the  property  which  the  testatrix 
actually  received  in  her  lifetime  from  the  source  referred  to,  but  also 
property  to  which  the  testatrix  was  then  entitled  in  possession,  but  which 
was  not  actually  paid  until  after  her  decease,  and  was  then  received  by  her 
representativeB. 

Alorrina  Bell,  the  testatrix,  was  the  daughter  of  a  deceased 
vicar  of  Stow  Bardolph,  in  Norfolk,  and  had  collected  subscriptions 
for  the  purpose  of  building  and  endowing;  a  church  or  chapel-of-ease 
in  that  parish.  The  sums  so  collected  she  deposited  from  time  to 
time  in  the  Lynn  Savings  Bank,  to  an  account  intituled  ''The 
Stow  Provident  Society,  Algerina  Bell  Treasurer,"  there  being  in 
fact  no  such  society,  and  the  name  being  assumed,  in  order  to 
admit  of  the  deposit  of  a  larger  sum  than  would  be  received  from  a 
private  person.  Sums  were  drawn  out  of  this  account,  and  paid 
to  the  private  bankers  of  the  testatrix,  and  invested  in  Consols  in 
the  joint  names  of  herself  and  Henry  Girdlestone.  At  the  time  of 
her  death  *a  sum  of  8551.  6«.  Ud.  stood  in  the  savings  bank  to  the 
said  account,  and  1,096L  Is.  Sd,  in  Consols,  which  had  been  trans- 
ferred into  the  said  names  more  than  six  months  before  the  death 
of  the  testatrix.  In  the  first  page  of  the  first  pass  book  kept  by  the 
testatrix  with  the  savings  bank,  there  was  a  note  in  pencil  in  these 
words  (whether  or  not  written  by  her  was  not  proved) :  **  This 
society  is  saving  small  sums  towards  erecting  an  Episcopal  Chapel, 
at  Stow  Bridge  for  the  poor,  who  amount  to  nearly  600,  and  live 
two  to  four  miles  distant  from  Stow  Church."  The  following 
memoranda  were  found  on  a  paper  in  the  handwriting  of  the 
testatrix : 

"  S.  B.  C. 

''Definite  promises. — A.  B.  501.,  Miss  Brinton  60Z.,  Norwich 
Diocesan  Society  50Z.,  Bev.  George  Dashwood  20/.,  Bev.  Gale 
Townley  10/.,  Hon.  and  Bev.  Lord  Poyning  5J.,  Bev.  Jermyn  Pratt  5Z., 
Bev.  Bobert  Long  5/.,  Anonymous  5/.,  in  the  Savings  Bank  295/. 
Total  495/. :  this  is  the  building  fund.  In  the  8/.  per  cent.  Consols 
1,0001. :  this  is  the  endowment  fund  "  (i). 

The  testatrix  had,  in  a  correspondence  with  the  Bishop  of  Norwich 
with  regard  to  the  right  of  presentation  to  the  projected  church  or 
chapel-of-ease,  mentioned  her  intention  of  building  and  endowing 
it ;  and  she  had  advised  with  a  solicitor  on  the  subject,  and  directed 
him  to  prepare  the  draft  of  a  declaration  of  trust  of  the  monies 
which  had  been  provided.    The  draft  had  been  prepared,  but  had 


Gtbdlb- 

BTONB 
V. 

Cbbed. 


[  •^si  ] 


(1)  This  docament  was  not  dated; 
bat,  fram  the  state  of  the  account  to 


which  it  alludes,  it  was  inferred  that 
it  was  written  in  May,  1845. 


446  1868.    CH.     10  HARE,  481—488.  [ilil 

GiBDLB-      not  been  seen  by  the  testatrix ;  and  no  declaration  of  trust  was 
«.  ever  execated.    The  land  for  the  site  of  the  intended  building  had 

Crkkd.       qqj  jjg^jj  procured. 

[  482  J  The  testatrix  appointed  Henry  Girdlestone  and  another   her 

executors ;  and  several  questions  arising  with  respect  to  her  estate, 
and,  among  others,  a  question  with  regard  to  the  disposition  of  the 
investments  in  Consols  and  the  savings  bank  above  referred  to,  the 
executors  instituted  the  suit  for  the  administration  of  the  estate. 

The  Master,  by  his  report,  found  that  the  1,093Z.  (i)  U.  9d.  Consols, 
and  9551.  5$,  Ud.  cash,  did  not  form  part  of  the  assets  of  the 
testatrix ;  but  that  the  1,098L  (i)  If.  Sd.  Consols  were  subject  to  a 
trust  for  endowing  a  church  or  chapel-of-ease  at  or  near  Stow  Bridge, 
and  the  sum  of  855Z.  5$.  Ud.  was  subject  to  a  trust  for  erecting 
such  church  or  chapel-of-ease.  The  residuary  legatee  claimed 
these  funds  as  part  of  the  estate,  and  excepted  to  the  report 

Mr.  Rolt  and  Mr.  Selwyn,  for  the  exceptions,  relied  on  the 
Stat.  9  Geo.  II.  c.  86,  which  provides,  that  no  "  sum  or  sums  of 
money,  goods,  chattels,  stock  in  the  public  funds,  securities  for 
money,  or  any  other  personal  estate  whatsoever,  to  be  laid  oat  and 
disposed  of  in  the  purchase  of  any  lands,  &c.,  shall  be  given, 
granted,  &c.,  in  trust  or  for  the  benefit  of  any  charitable  uses 
whatsoever,  unless  such  gift,  &c.,  be  made  by  deed  inroUed  as 
therein  mentioned,  and  unless  such  stocks  be  transferred  in  the 
public  books  six  calendar  months,  at  least,  before  the  death  of  such 
donor,  &c.,  and  unless  the  same  be  made  to  take  effect  in  posses- 
sion." Whatever  may  have  been  the  intention  of  the  testatrix  in 
collecting  the  subscriptions  of  which  this  fund  was  composed,  or  the 
design  which  she  entertained  with  regard  to  the  aggregate  fund 
when  it  was  collected,  and  whatever  the  right  or  remedy  of  the 
subscribers  may  be  to  recover  their  money  from  the  estate  of  the 
[  *483  ]  testatrix,  on  *the  ground  that  she  has  not  applied  it  according  to 
their  direction  or  intention,  the  Attorney -General  has  no  right  to 
insist  upon  the  application  of  the  fund  for  charitable  purposes. 
Mere  proof  of  the  purpose  for  which  the  various  subscribers  gave 
their  money  is  insufficient  to  supply  the  want  of  that  form  of 
dedication  to  a  charitable  use  which  the  statute  requires:  Attorney' 
General  v.  Gardner  {2).  (They  cited  also  Attorney-General  v. 
Hinxman  (fi),  Attorney-General  v.  Davies(4).) 

(1)  Sio.    Should  be  1096;.    See  last      102). 

page  and  1  W.  B.  228.  (3)  22  B.  B.  119  (2  J.  ft  W.  270). 

(2)  79  B.  B.  137  (2  De  G.  &  Sm.  (4)  7  B.  B.  295  (9  Yes.  53d). 
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Mr.  Wickens,  for  the  Attorney 'General^  in  support  of  the  report :       Gtrdle- 

STONE 

The  trustees  of  the  fund  do  not  insist  upon  any  objection  arising  r. 

Cbebd* 
from  the  statute,  and  it  is  not  competent  for  any  other  persons 

to  compel  them  to  do  so :  Attomey-Oeneral  v.  Ward  (i).    There 

was  sufficient  evidence  of  the  intention  of  the  testatrix  to  enable  the 

Court  to  ascertain  and  carry  it  out :  Giblett  v.  Hobson  (2). 

Thb  Vicb-Chancellob  : 

It  is  probable  that  this  testatrix  would  have  been  greatly  shocked 

if  she  had  been  made  aware  of  the  consequences  of  the  state  in 

which  this  property  was  left  at  her  decease.    I  have,  however,  but 

to  consider  what  these  consequences  actually  are  in  point  of  law. 

The  case  may  be  considered  in  two  ways:  First,  supposing  the  fund 

in  question  to  be  composed  entirely  of  the  proper  money  of  the 

testatrix ;  and,  secondly,  supposing  it  to  be  made  up  of  the  money 

of  other  persons.    Now,  taking  the  money  to  be  wholly  her  own,  I 

will  consider  first  the  claims  upon  the  sum  in  the  savings  bank. 

If  this  sum  had  been  the  money  of  the  testatrix,  nothing  that  she 

had  done  at  the  time  of  her  death  could  operate  under  the  statute 

as  affecting  that  *money  with  any  charitable  trust.    It  would  be      [  *^^^  ] 

only  money  which  the  testatrix  had  intended  to  apply  to  a  charitable 

use,  bat  which  she  had  not  impressed  with  that  use  in  the  manner 

which  the  statute  requires,  namely,  by  deed  duly  executed  twelve 

months  and  enrolled  six  months  before  her  death.    The  mere 

evidence  of  her  intention,  therefore,  however  plain,  cannot  satisfy 

the  provisions  of  the  statute.    I  will  now  suppose  the  whole  of  the 

fond  in  question  to  be  in  the  public  funds,  bought  by  the  testatrix 

with  her  own  stock  money.    In  that  case  the  provision  of  the  Act 

which  requires  a  deed  executed  and  enrolled  does  not  apply ;  but 

still  there  must  be  some  declfiiration  of  trust.    It  is  impossible  to 

say  that  a  mere  transfer  of  this  stock,  without  more,  could  vest  it 

to  the  charitable  use  which  the  testatrix  had  in  view,  for   there 

would  be  no  evidence  in  support  of  the  charity.    I  will  not  say  that 

it  may  not  be  open  to  argument,  that  where  the  transfer  of  the 

stock  has  been  duly  made  for  the  period  limited  by  the  statute,  a 

parol  declaration  of  trust  might  in  some  cases  be  sufficient,  although 

perhaps  that  can  hardly  be  the  construction  of  the  Act.     It  is, 

however,  clear,  that  there  must  be  some  declaration  of  trusfc,  for  the 

transfer  cannot  alone  have  that  effect.     The  question  then  is,  what 

intention  the  testatrix   has  manifested  in  this  case.     The   only 

(1)  77  B.  B.  196  (6  Haro,  477).  (2)  41  B.  B.  114  (3  My.  &  K.  017). 
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GiBDLE-  indications  of  that  intention  which  vre  have,  are,  that  it  was  designed 
^  v,^  for  the  endowment  of  a  church.  I  will  suppose  this  intention  to  be 
Creed.  clearly  ascertained,  and  it  is  then  necessary,  in  order  that  effect  may 
be  given  to  the  intention  by  means  of  the  transfer  of  the  stock,  that 
the  gift  so  efiTected  may  be  *'  made  to  take  effect  in  possession  for 
the  charitable  use  intended  immediately  from  the  making  "  of  the 
transfer.  If  this  be  not  done,  the  intended  charitable  object  cannot 
avail  itself  of  the  benefit  of  the  fund.  But  in  this  case,  to  what 
particular  charity  is  this  fund  devoted  ?  There  was  an  intention  to 
build  a  church,  but  there  was  no  existing  church,  which  could  take 
[  ♦iss  ]  or  claim  the  gift.  It  is  impossible,  therefore,  *that  the  conditions 
of  the  gift  imposed  by  the  statute  can  be  fulfilled  in  this  case.  It 
may  be  contended,  from  the  manner  in  which  this  money  was  first 
paid  into  the  savings  bank,  and  then  transferred  to  the  bankers 
and  invested  in  stock,  that  it  was  a  sum  the  whole  of  which  the 
testatrix  had  dedicated  to  charity ;  but  it  cannot  be  said,  that  it  was 
appropriated  to  any  existing  charity.  Until  the  church,  which  the 
testatrix  contemplated,  should  be  built  or  be  in  existence,  the  stock 
must  be  subject  to  a  resulting  trust  for  the  lady.  If  the  testatrix 
had  declared,  in  the  most  formal  manner,  that  the  stock  was  trans- 
ferred for  the  endowment  of  a  non-existing  church,  I  do  not  see 
how  it  could  satisfy  the  words  of  the  statute  by  immediately  taking 
effect  in  possession.  It  could  not,  I  apprehend,  be  what  the  statute 
requires,  which  I  may  call  an  "  out  and  out "  gift  to  the  charity,  over 
which  the  testatrix  retained  no  power  of  disposition.  This  is  the 
way  in  which  it  appears  to  me  that  the  case  would  stand,  if  the 
stock  had  been  wholly  the  produce  of  the  testatrix's  own  money. 

I  will  now  assume  that  the  monies  in  question  belonged  not  to 
the  testatrix,  but  were  the  monies  of  other  persons,  collected  by 
the  testatrix  for  the  purpose  intimated  in  the  memoranda  of  the 
testatrix,  which  are  in  evidence.  The  result  to  which  we  must 
arrive  no  doubt  hurts  one's  moral  sense,  but  it  is  the  necessary 
consequence  of  the  statute.  The  lady  has  been  collecting  a  con- 
siderable sum  of  money  for  this  intended  church ;  she  has  it  all  paid 
into  her  own  bankers,  for  the  money  in  the  savings  bank  must  be 
regarded  as  in  her  own  hands,  as  well  as  the  money  in  the  bank  of 
Messrs.  Gurney.  There  was  no  provident  society  corresponding 
with  the  title  of  her  account,  and  no  person  other  than  herself 
could  in  fact  interfere  with  the  account.  The  money  being  then 
standing  in  effect  to  the  account  of  the  testatrix,  her  death  takes 
[  *486  ]      place  before  any  ^charitable  use  is  fixed  upon  it.     The  consequence 
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is,  that  there  is  a  resalting  use  for  the  persons  to  whom  the  money 
belongs.  The  original  purpose  of  the  contribution  was  lawful. 
The  object  which  the  parties  had  in  view  might  have  been  effected 
without  contravening  any  principle  of  law  or  public  policy ;  and  if 
for  any  cause  the  contributors  failed  in  their  purpose,  they  might 
legally  recover  back  the  monies  they  had  paid.  It  could  not  be 
said  that  the  fund  was  impressed  with  any  use  entitling  the 
Attorney-Oeneral  to  take  hold  of  the  sum  and  insist  upon  its  applica- 
tion to  charity.  The  testatrix  has  taken  the  money  of  strangers 
for  a  particular  purpose,  and  paid  it  into  her  bankers.  Whatever 
inconvenience  or  difficulty  there  may  be  in  the  remedy  for  these 
small  sunas,  yet  there  is  no  doubt  that  she  has  incurred  a  debt  to 
each  of  these  subscribers,  the  amount  of  which  they  may  recover 
by  the  ordinary  proceedings  against  her  estate.  If  a  person  receive 
money  upon  a  certain  trast,  he  becomes  accountable  as  a  trustee ; 
and  if  he  has  paid  it  into  his  bankers,  and  the  trust  fails,  no  one 
would  think  of  saying  that  the  money  in  the  hands  of  bis  bankers 
is  not  his  own  money.  He  alone  has  a  right  to  deal  with  it,  and 
the  circumstance,  that  it  has  been  made  up  by  contributions  from 
other  persons  does  not  entitle  the  Attorney-Qeneral  or  any  stranger  to 
intervene  and  say  ''  this  specific  fund  must  be  taken  and  applied  in 
a  particular  way  in  consequence  of  the  trust,  or  promise,  or 
undertaking  upon  which  it  was  received.'' 

If  the  fund  be  regarded  as  consisting  of  stock  in  which  the 
amount  of  these  subscriptions  has  been  vested  by  the  testatrix,  a 
different  view  of  the  subject  may  be  taken,  but  the  result  is  sub- 
Btantially  the  same.  It  does  not  follow  from  what  took  place  that 
the  Attorney-General  would  ever  have  acquired  any  interest  in  the 
money ;  and  he  is  not,  therefore,  in  a  position  to  insist  that  the 
testatrix  has  so  dealt  with  money  belonging  to  a  charity,  or  *has  so 
mixed  it  with  her  own  monies,  that  the  whole  mixed  fund  must  be 
regarded  as  belonging  to  the  charity.  However  unfortunate  the 
consequence  may  be,  I  am  bound  to  hold  that  these  funds,  both  the 
money  in  the  savings  bank  and  the  stock,  remained  the  property  of 
this  lady  at  the  time  of  her  death,  and  must  be  treated  as  part  of 
her  estate.    The  exception  must,  therefore,  be  allowed. 


QlBDLB- 

STOKB 

V, 

Cbsed. 


[  •487  ] 


The  will  of  the  testatrix  contained  this  clause:  ''And  I  direct 
that  the  property  which  I  have  received  by  the  demise  of  Mrs. 
Browne,  of  Oorleston,  shall  be  divided  into  three  equal  portions, 
two  parts  to  be  divided  among  the  children  of  Mrs.  Allen,  and  the 
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OiBDLB-  other  part  to  the  said  Mrs.  Creed  for  life,  and  at  her  death  to  be 
«.  divided  among  her  children." 

Cbbxd.  .^  considerable  portion  of  the  estate  to  which  the  testatrix  became 

entitled  as  next  of  kin  of  Catherine  Astley  on  the  decease  of  Lucy 
Browne  (i),  had  not  been  paid  to  the  testatrix  at  the  time  of  lier 
death,  but  was  afterwards  received  by  her  executors. 

Mr.  BoU  and  Mr.  Sdwyn,  for  the  residuary  legatee,  contended 
that  the  words  of  the  bequest,  *'the  property  which  I  have 
received,"  amounted  to  a  gift  of  no  more  than  the  sum  which  had 
actually  been  paid  to  the  testatrix  at  the  date  of  her  will ;  or,  taking 
the  will  to  speak  from  the  time  of  her  death,  then,  at  the  utmost,  lo 
no  more  than  a  gift  of  what  was  received  by  the  testatrix  during  her 
lifetime;  and  that  the  monies  paid  to  her  executors  after  her 
decease  by  the  administrator  of  Lucy  Browne  formed  part  of  the 
residue.  They  relied  upon  the  canon  of  construction,  that  all 
[  *488  ]  words  must  *be  taken  in  their  strict  primary  meaning,  and  that  the 
secondary  and  less  accurate  interpretation  could  not  be  resorted  k> 
unless  the  primary  sense  was  inapplicable. 

Mr.  Elmsley  and  Mr.  EddU  for  the  specific  legatee. 

Mr.  FoUett  and  Mr.  Fleming  for  the  plaintiff. 

The  VICE-CHANCELLOR  Said,  that,  if  there  had  been  any  substan- 
tial distinction  in  the  nature  of  the  property  derived  from  the 
estate  of  Mrs.  Browne,  as  if  the  testatrix  had,  as  to  a  portion  of  it, 
taken  an  interest  in  possession,  and  as  to  another  portion  an 
interest  in  reversion,  there  might  have  been  ground  for  the  argu- 
ment, that  only  so  much  as  the  testatrix  had  become  possessed  of 
would  pass  to  her  legatees ;  but  there  was  no  such  distinction  in 
this  case.  The  question  was  not  one  of  the  primary  or  secondary 
sense  of  words,  but  it  was  simply  what  the  testatrix  meant  by  the 
description  she  had  given  of  the  property  she  had  received  by  the 
decease  of  Mrs.  Browne.  He  thought  the  meaning  was  **  the  pro- 
perty she  had  acquired  by  that  event,"  and  no  distinction  could  be 
properly  made  between  monies  which  had  actually  been  paid  to 
her,  and  monies  which  then  equally  belonged  to  her,  but  the 
payment  of  which,  from  the  delay  occasioned  by  the  suit  or  any 
other  cause,  had  been  accidentally  deferred,  and  afterwards  was 
made  to  her  representatives. 

(1)  See  Say  v.  Oretd,  71  R  B.  238  (5  Haro.  580). 
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[The  testatrix  bequeathed  her  residuary  estate  to  the  fund  for      Gibdle- 

STONE 

Cbbbd. 


building  and  endowing  a  church  at  Stow  Bridge.]  «, 


Mr.  Wickem,  for  the  Attorney-General,  claimed  the  benefit  of 
the  residuary  bequest,  for  building  and  endowing  a  church  at  Stow 
Bridge  to  the  extent  of  500Z.,  a  charitable  use  of  that  nature  being 
to  that  extent  excepted  *from  the  operation  of  the  statute  9  Geo.  II.       [  *^^^  ] 
c.  86,  by  the  subsequent  statute  48  Geo.  III.  c.  108. 

Direct  a  sum  of  Consols  equal,  at  the  price  of  this  day,  to  a  sum 
of  500Z.,  and  interest  at  4  per  cent,  from  the  end  of  the  year  after 
the  decease  of  the  testatrix,  to  an  account  intituled  **  The  contin- 
gent account  for  building  and  endowing  a  church  at  Stow  Bridge''; 
and  inquire  whether  there  are  any  means  of  applying  the  fund  so 
carried  over  in  or  towards  the  building  or  endowing  of  a  church  at 
the  said  place. 


TAFT  V.  HAJIBISON  (1).  i853. 

(10  Hare,  489-492.)  ^!^*' 

The  deed  of  settlement  of  a  joint-stock  Banking  Company  provided,  that  Wood,  V.-C. 
no  person  should  become  a  shareholder  without  the  consent  of  the  directors ;  [  489  ] 
and  in  case  the  board  should  refuse  to  consent  to  any  transfer  of  shares, 
they  should,  at  the  request  of  the  holder,  be  obliged  to  purchase  the  same 
out  of  the  funds  and  on  behalf  of  the  Company,  at  a  price,  in  case  the 
parties  should  not  agree,  to  be  fixed  by  arbitration.  The  plainti£f  con- 
tracted to  seU  his  shares,  but  the  board  refused  to  consent  to  the  transfer, 
and  he  then  required  the  board  to  purchase  them.  The  plaintiff's  shares 
not  being  purchased  for  the  Company,  and  an  action  being  afterwards 
brought  against  him  for  calls  made  subsequently  to  his  application  to  sell 
them,  he  filed  his  bill  to  compel  the  Company  to  purchase  the  shares,  and 
to  restrain  the  action.  On  a  motion  for  the  injunction:  Held,  that  the 
fact,  that,  at  the  time  the  application  was  made  by  the  plaintiff  to  the 
board  to  purchase  his  shares  out  of  the  funds  and  on  behalf  of  the  Company, 
and  thenceforward,  the  Company  had  no  funds  applicable  to  the  purchase 
of  shares,  was  a  defence  to  the  equity  of  the  plaintiff,  founded  on  the  pro- 
visions of  the  deed  to  compel  a  purchase ;  that  it  did  not  follow  from  the 
absence  of  available  funds  of  the  Company,  that  the  board  of  directors  was, 
therefore,  under  all  circumstances,  bound  to  adopt  the  alternative  of  per- 
mitting the  plaintiff  to  transfer  his  shares  to  any  other  person ;  and  held, 
also,  that  the  fact  of  the  price  at  which  the  plaintiff  had  contracted  to  sell 
his  shares  showing  that  they  were  then  nearly  valueless,  and  the  further 
fact,  that,  in  the  following  month,  the  Banking  Company  suspended  its 
payments,  afforded  sufficient  primd  facie  evidence  that  the  board  were 
justified  in  not  purchasing  or  permitting  the  transfer  of  the  shares,  to 

(1)  In  re  Coalpwi  China  Company  [1895]  2  Oh.  404,  64  L.  J.  Oh.  710,  73 
L.  T.  46. 
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Taft  induce  the  Court  to  refuse  to  stay  the  action  for  calls  until  the  hearing  of 

V,  the  cause,  except  upon  the  terms  of  bringing  the  amount  into  Court 

Habbison.  Held,  also,  that  the  question,  whether  the  board  were  justified  by  the 

fkcts  of  the  case  in  refusing  either  to  permit  the  ti*ansfer  of  the  shares  or 
to  purchase  them  for  the  Company,  was  a  question  to  be  tried  in  equity. 

Thb  plaintiff  was  the  registered  proprietor  of  seventy  shares  in 
the  Sunderland  Joint  Stock  Banking  Company,  upon  which  71,  lOs. 
per  share  had  been  paid.  In  September,  1851,  the  plaintiff  sold 
his  shares  at  28.  6d.  per  share  to  one  Shortland,  and  applied  to  the 
directors  of  the  Company  for  their  consent  to  the  transfer  of  the 
shares  to  the  purchaser.  The  directors  refused  to  consent  to  the 
transfer,  and,  as  the  plaintiff  alleged,  assigned  no  other  reason 
for  such  refusal  than  that  they  did  not  wish  to  alter  the  list  of 
[  •^^^  ]  shareholders  until  the  annual  meeting  in  the  ensuing  *month  of 
February.  The  plaintiff  having  in  vain  endeavoured  to  induce  the 
directors  to  permit  the  transfer  of  the  shares,  in  October,  1852, 
applied  to  them  to  purchase  his  shares  out  of  the  funds  of  the 
Company,  at  a  valuation,  in  pursuance  of  the  provision  of  the  deed 
of  settlement.  The  material  provisions  on  this  subject  were  as 
follows : 

That  no  person  should  become  or  be  registered  as  a  shareholder, 
without  the  consent  of  the  board  of  directors,  who  might,  on  the 
application  of  any  shareholder  or  other  person  entitled  to  dispose  of 
any  shares,  testify  such  consent  by  a  certificate  in  writing  signed 
by  three  of  the  directors. 

That,  in  case  the  board  of  directors  should  refuse  their  consent 
to  any  transfer  of  shares,  they  should,  on  the  request  of  the  holder 
thereof  or  other  person  entitled  thereto,  be  obliged  to  purchase  the 
same  out  of  the  funds  and  on  behalf  .of  the  Company,  at  such  price 
or  sum  as  should  be  fixed,  in  case  the  parties  should  not  agree,  by 
two  indifferent  persons,  one  to  be  chosen  by  each  party  or  their 
umpire. 

The  directors  refused  to  comply  with  the  plaintiff's  request,  or  to 
appoint  any  person  to  value  the  shares ;  and,  a  short  time  after- 
wards, the  Company  suspended  its  payments,  and  the  directors 
proceeded  to  wind  up  the  affairs  of  the  Company  under  the  provisions 
of  the  deed.  A  call  of  2Z.  10^.  per  share  was  afterwards  made ;  and 
the  plaintiff  having  refused  to  pay  the  sum  demanded,  an  action 
was  brought  against  him  by  the  defendant  as  the  public  officer  of 
the  Company  for  the  recovery  of  the  amount.  The  plaintiff  there- 
upon filed  his  bill,  praying,  that  the  Company  might  be  decreed  to 
purchase  his  seventy  shares  at  the  price  of  28.  Gd.  per  share,  or  at 
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Bueh  other  price  as  might  be  ascertained  to  be  the  fair  value  of  the        Taft 
shares  at  the  time  the  plaintiff  contracted  to  sell  them  to  Shortland;    harbibon. 
that  the  plaintiff's  name  *might  be  removed  from  the  register  of      [  *49i  ] 
shareholders ;  and  that  the  proceedings  at  law  against  him  for  the 
recovery  of  the  calls  might  be  restrained. 

Mr.  J.  Russell  and  Mr.  Hetherington,  for  the  plaintiff,  moved 
for  the  injunction. 

Ths  Yicb-GhanceliiOB  : 

It  is  clear  that  this  injunction  cannot  be  granted,  unless  upon 
the  terms  of  the  plaintiff  paying  into  Court  the  amount  for  which 
the  action  is  brought.  There  is,  as  it  appears  to  me,  a  case  to  be 
tried  in  this  Court.  The  directors  did  not  consent  to  the  sale  of 
the  plaintiff's  shares ;  and  that  being  the  case,  fche  plaintiff  was 
entitled  to  the  benefit  of  the  provision,  that  they  should  be  purchased 
and  paid  for  out  of  the  funds  of  the  Company.  The  defendant  does 
not  deny  that  the  articles  of  partnership  or  deed  of  settlement  of 
the  Company  gave  the  plaintiff  this  right ;  but  the  answer  which  he 
gives  is,  that  the  Company  had  no  funds  out  of  which  to  make  the 
purchase.  If  that  case  be  made  out  on  behalf  of  the  Company,  I 
think,  upon  the  construction  of  the  deed,  the  Court  must  hold  that 
they  were  entitled  to  say  they  would  retain  the  plaintiff  as  a  share- 
holder. The  facts,  as  they  appear  upon  this  motion,  certainly  do 
not  tend  to  negative  the  probability  that  the  Company  had  such  a 
case.  The  payments  upon  the  shares  had  been  71.  lOs.  each,  and 
the  plaintiff  had,  nevertheless,  contracted  to  sell  them  at  28.  6d. 
per  share.  These  facts  do  not  indicate  that  the  Company  was  at 
that  time  in  very  high  credit  or  repute.  The  application  to  the 
directors  to  purchase  the  shares  *out  of  the  funds  of  the  Company  [  *492  ] 
was  made  on  the  9th  of  October,  1851 ;  and  it  appears  by  the  state- 
ments of  the  bill,  that,  in  the  month  of  November — it  is  not  said  on 
what  day — '*  the  Company  suspended  its  payments,  and  the  affairs 
thereof  have  been  from  that  time  and  are  now  in  the  course  of 
being  wound  up  under  the  provisions  of  the  said  indenture  of  the 
22nd  of  December,  1886,  in  that  behalf."  The  case  of  the  plaintiff, 
therefore,  is,  that  the  Company  are  pursuing  the  provisions  of  their 
partnership  deed  to  wind  up  their  affairs ;  and  I  think  there  is  in 
their  case,  primd  facie,  enough  to  show  that,  at  the  hearing,  it  may 
well  appear  that  they  had  at  the  time  of  the  plaintiff's  application 
no  funds  in  hand  to  enable  them  to  comply  with  it ;  and,  if  that 
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Taft 

HABBI80N. 


were  so,  I  do  not  conceive  the  Company  were  bound  to  adopt  either 
of  the  alternatives  presented  to  them :  that  they  ought  either  to 
admit  instead  of  the  plaintiff  the  purchaser  whom  the  plaintiff 
thought  proper  to  tender,  or  to  purchase  shares  for  which  they  had 
no  funds  to  pay.  The  question,  whether  the  Company  was  or  was 
not  in  possession  of  funds  applicable  to  the  purpose  provided  for 
by  the  deed,  is  a  question  to  be  determined  here,  and  if  the  amount 
of  the  calls  be  secured,  the  action  ought  not  to  go  on. 

The  plaintiff  giving  judgment  in  the  action,  and  bringing  into 
Court  on  or  before  Monday  next  1752.,  to  be  dealt  with  as  this 
Court  shall  direct,  stay  the  proceedings  at  law,  and  reserve  the 
costs  of  the  motion.  If  the  176Z.  be  not  paid  into  Court  by  the 
time  mentioned,  refuse  the  motion.  Liberty  to  apply,  and  for  the 
plaintiff  at  law  in  the  mean  time  to  give  notice  of  trial. 

Mr.  Daniel  and  Mr.  Stevens  for  the  defendant,  intimating  that 
he  did  not  object  to  the  action  being  stayed  upon  the  money  being 
brought  into  Court,  were  not  called  upon  to  argue  the  case. 


1863. 
6,  7,  29. 

Wood,  V.-C. 

[  ^^^  ] 


BLISSET  V.  DANIEL  (1). 

(10  Hare,  493—639  ;  S.  C.  1  Eq.  B.  484  ;  18  Jur.  122 ;  1  W.  R  529.) 

Articles  of  partnership  provided,  that  it  should  be  lawful  for  the  holders 
of  two-thirds  or  more  of  the  partnership  shares  for  the  time  being  to  expel 
any  partner,  by  giving  him  notice  thereof  under  their  hands  in  the  form 
thereby  prescribed  ;  and  that  immediately  after  giving  such  notice  a  notice 
of  the  dissolution  as  to  the  expelled  partner  should  be  signed  by  the 
partners  and  published,  with  power  to  any  other  of  the  expelling  partners 
to  sign  the  name  of  the  expelled  partner ;  and  it  was  provided,  that,  if  a 
partner  became  bankrupt,  insolvent,  or  was  expelled,  his  interest  should 
cease,  as  to  profit  and  loss,  as  if  he  had  died  on  the  day  of  such  bankruptcy, 
insolvency,  or  expulsion;  and  that  the  amount  of  his  share  should  be 
ascertained  and  pa3rment  secured  by  the  same  arrangement  as  would  have 
been  applicable  in  case  of  his  decease ;  and  it  was  also  provided,  that  the 
shares  of  retired,  deceased,  bankrupt,  insolvent,  or  expelled  partners  should 
be  disposed  of  in  such  way,  either  to  or  between  some  or  all  of  the  con- 
tinuing partners,  or  by  the  admission  of  a  new  partner  or  partners,  as  the 
holders  of  a  majority  of  shares  should  determine.  The  articles  provided, 
that,  in  the  case  of  making  certain  arrangements,  there  should  previously 
be  a  meeting  of  the  partners  in  committee,  but  did  not  express  that  any 
such  meeting  should  be  necessary  previous  to  the  exercise  of  the  power  to 
expel.  The  article  also  provided  for  the  adjustment  of  the  partner's 
accounts  within  sixty  days  after  the  30th  of  June  in  each  year,  when  an 


(1)  Distinguished  in  Buasell  v. 
Bussell  (1880)  14  Ch.  D.  471,  49  L.  J. 
Ch.   268,   42  L.  T.   112;    Barnes  v. 


Youngs  [1898]  1  Ch.  414,  67  L.  J.  Ok 
263.  And  see  now  the  Partnership 
Act,  1890,  s.  25.— O.  A.  S. 
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inTentoiy  of  all  the  stock,  debts,  fto.,  should  be  made,  with  proper  allow-       Blissbt 
aaoes,  so  as  to  ascertain  the  partnership  property,  profit  and  loss,  and  the  «. 

shares  of  the  respectiye  partners,  which  shares  were  to  be  carried  to  their  I^akibl. 
respective  accounts ;  and  it  was  provided,  that  the  share  of  any  partner 
who  might  wish  to  retire,  if  his  retirement  were  consented  to  by  the 
majority  of  the  others,  was  to  be  taken  by  the  continuing  partners  at  the 
amount  at  which  the  same  stood  at  the  time  for  making  the  yearly  rest  or 
settlement  next  preceding ;  and  that  the  surviving  partners  were  also  to 
take  the  shares  of  a  deceased  partner  at  the  amount  at  which  the  same 
stood  at  such  next  preceding  yearly  rest  or  settlement :  Held,  that  the 
power  of  expulsion  of  a  partner  might  be  exercised  by  two- thirds  of  the 
partners  without  any  previous  meeting  of  the  partners  in  committee  upon 
the  question,  and  without  any  cause  being  assigned  for  expulsion ;  but 
that  the  power  must  be  exercised  with  good  faith,  and  not  against  the 
truth  and  honour  of  the  contract. 

That  such  a  power  must  be  understood  to  exist,  not  for  the  benefit  of  any 
particmlar  parties  holding  two-thirds  or  more  of  the  shares,  but  for  the 
benefit  of  the  whole  society  or  partnership. 

That  it  could  not  be  exercised  merely  to  enable  the  continuing  partners 
to  appropriate  to  themselves  the  share  of  the  expelled  partner  at  a  fixed 
Tslue  less  than  the  true  value. 

That  the  power  was  not  properly  exercised  at  the  exclusive  instance  of 
one  partner,  and,  in  consequence  of  his  representation  to  the  other  partners, 
made  without  the  knowledge  and  behind  the  back  of  the  partner  who  was 
to  be  expelled,  and  without  giving  to  that  partner  the  opportunity  of  stating 
his  case,  and  of  removing  any  misunderstanding  on  the  part  of  his  co-partners, 

Thb  bill  was  filed  by  Charles  Blisset,  one  of  the  partners  in  a 
firm  carrying  on  the  business  of  melting  and  making  copper,  brass, 
and  mixed  metals,  at  Bristol,  Swansea,  and  elsewhere,  under  the 
DAnie  of  *'  John  Freeman  and  Copper  Company,"  against  Thomas 
Daniel  the  elder,  Thomas  Daniel  the  younger,  William  Cave,  and 
Philip  Yaughan,  the  other  surviving  partners  in  the  same  firm,  and 
the  trustees  of  certain  partnership  property ;  and  it  prayed  that  a 
notice  of  expulsion,  signed  by  certain  of  the  defendants,  whereby  it 
was  their  intention  to  expel  the  plaintiff  from  the  partnership, 
might  be  declared  inoperative  and  void,  and  that  the  partnership 
accounts  might  be  taken,  the  partnership  dissolved,  and  the  assets 
ascertained,  realised,  and  distributed  in  the  usual  way ;  or,  if  the 
*Court  should  hold  that  the  notice  of  expulsion  determined  the  [  *^®^  1 
partnership  as  to  the  plaintiff's  share,  that  the  plaintiff  might  be 
declared  to  be  entitled  to  the  real  value  of  his  share,  and  that  the 
same  might  be  ascertained  under  the  direction  of  the  Court ;  and 
that  the  real  and  leasehold  property  and  plant  of  the  firm  might  be 
sold  ;  and  for  an  injunction  and  receiver  in  the  meantime. 

The  plaintiff  was  the  great  grandson  of  the  John  Freeman  whose 
name  the  Company  bore,  and  in  1889  he  succeeded  his  father  as  a 
partner  in  the  concern.    Articles  of  partnership  were  executed  by 
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BLI68BT  the  firm  in  1844,  inrhiob,  with  the  exception  of  the  expulsion  clause 
PA29IBI,.  upon  which  the  question  in  this  suit  turned,  were  substantially  the 
same  as  the  articles  under  which  the  business  of  the  firm  had  been 
previously  carried  on  by  successive  partners  for  upwards  of  a 
century.  The  articles  of  1844  were  executed  by  the  plaintiff,  the 
defendants  (the  Daniels,  Cave,  and  the  elder  Yaughan),  and  by 
E.  Jenkins  and  6.  Smith,  two  partners,  since  deceased.  The  deed 
recited  that  the  parties  were  the  sole  proprietors  of  the  partnership 
property,  and  had  agreed  to  carry  on  the  business  for  fourteen  years 
from  the  SOth  of  June  then  preceding,  and  the  parties  thereby 
covenanted  with  each  other,  among  other  things,  as  follows :  To 
carry  on  the  trade  for  fourteen  years,  determinable  as  thereinafter 
mentioned.  The  then  present  capital,  joint-stock,  debts,  and  assets 
of  the  Company,  including  the  freehold  and  leasehold  hereditaments, 
to  form  part  of  the  capital  to  be  employed  in  the  trade,  and  to  be 
estimated  at  the  value  of  72,000{.  The  capital  employed  to  be 
112,500i.,  and  to  be  considered  as  divided  into  twenty-five  shares  of 
4,50(M.  each,  sixteen  of  which  (equivalent  to  the  value  of  the  capital 
or  stock)  being  considered  as  possessed  by  the  parties,  and  the 
remaining  nine  as  being  in  suspense,  until  allotted  to  any  person 
who  should  be  admitted,  or  to  any  partner  allowed  to  increase  his 
[  •ias  ]  shares.  Partners  holding  two-thirds  of  the  shares  to  *have  power 
to  admit  new  partners,  or  to  allow  the  existing  partners  to  increase 
their  shares  by  taking  all  or  any  of  the  nine  shares  in  suspense. 
The  partners  to  meet  in  committee  at  such  times  and  places  as  the 
holders  of  a  majority  of  shares  for  the  time  being  should  appoint, 
for  the  purpose  of  inspecting,  resolving,  and  determining  on  the 
conduct  and  management  of  the  affairs  of  the  partnership  as  therein 
mentioned.  The  books  of  account  and  all  other  documents  to  be 
deposited  where  the  holders  of  a  majority  of  shares  shall  direct, 
and  to  be  open  to  the  inspection  of  all  the  parties  and  their  respec- 
tive representatives.  The  parties  to  be  true  and  faithful  to  each 
other  in  all  transactions  relative  to  the  partnership,  and  from  time 
to  time  to  make  and  give  a  just  and  true  account  and  disclosure  to, 
and  consult  and  advise  with,  each  other  in  and  about  the  business 
and  concerns  thereof  when  and  so  often  as  there  should  be  occasion. 
The  partners  yearly,  upon  or  within  sixty  days  next  after  the  SOth 
day  of  June,  to  meet  together  in  the  counting-house  of  the  partner- 
ship, and  then  and  there  state,  settle,  and  finally  adjust  all  the 
accounts  of  the  partnership,  and  make  a  rest  or  settlement  therein 
up  to  the  said  SOth  day  of  June ;  to  which  end  ^the  said  parties 
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shall  and  will  make  an  inventory,  estimate,  and  valuation  of  all      Bltbset 

their  joint  stock  in  trade,  goods,  wares,  merchandises,  utensils,  and      danibl. 

implements  of  trade,  monies,  securities  for  money,  and  other  effects, 

and  shall  and  will  make  an  inventory  of  all  the  debts  and  sums  of 

money   which  shall  be  then  due  and  owing  to  the  partnership, 

making,  out  of  the  amounts  of  such  inventories,  estimates,  and 

valuations,    all    proper  deductions  and  all  due    and   reasonable 

allowances  for  loss  by  decay  or  deterioration  of  goods,  and  for  debts 

which  shall  be  bad,  desperate,  or  doubtful ;  And,  likewise,  make  an 

inventory  of  all  such  debts,  duties,  and  sums  of  money  as  shall 

be  then  due  and  owing  by  or  from  the  partnership,  and  shall  and 

will  bring  the  same  accounts  to  a  balance,  so  as  to  ascertain  the 

capital  joint-stock  of  the  partnership,  and  the  net  and  clear  gains 

*and  profits  which  shall  have  been  made  thereby,  or  the  net  and       I  *^^^  3 

clear  losses  that  may  have  been  incurred  therein ;  And  also  the 

several  and  respective  shares  of  the  said  parties  of  and  in  the  said 

capital,  joint-stock,  and  gains  and  profits  or  losses  respectively; 

and  shall  and  will  thereupon  carry  such  shares  to  the  debit  or 

credit  sides  (as  the  case  shall  be)  of   the  respective  private  or 

separate  accounts  of  the  said  parties  with  the  partnership,  which 

said  private  or  separate  account  shall  also  be  brought  to  a  balance ; 

80  that  the  true  state  and  condition  of  the  partnership  or  joint 

trade,  and  the  respective  shares  and  interests  of  the  said  parties 

therein  may  clearly  and  plainly  appear.     And  that,  when  such 

rest  or  settlement  shall  be  so  made  as  aforesaid,  the  same  shall  be 

signed  and  subscribed  by  the  said  parties  respectively,  in  testimony 

of  their  having  approved  of  and  allowed  the  same ;  after  which  no 

such  rest  or  settlement  shall  be  opened  or  controverted  unless  some 

error  shall  plainly  and  manifestly  appear  upon  the  face  of  the  same 

to  the  amount  of  1,000/.  or  upwards,  and  shall  be  detected  within 

six  calendar  months  next  after  such  rest  or  settlement  shall  have 

been  so  signed  or  subscribed,  and  then  only  for  the  correction  of 

such  error.    And  in  case  either  of  the  said  parties  shall  neglect  or 

refuse  to  sign  and  subscribe  such  rest  or  settlement  by  the  space 

of  three  calendar  months  next  after  the  same  shall  be  so  made, 

without  stating  his  objection  thereto  in  writing,  and  delivering  the 

same  onto  the  other  parties  or  one  of  them,  and  leaving  the  same 

at  the  eounting-house  of  the  partnership  for  them  or  him,  so  and  in 

Boch  manner  as  that  such  objections  may  be  examined  and  the 

validity  thereof  ascertained,  every  such  rest  or  settlement  shall  be 

taken  and  considered  as  binding  and  conclusive  upon  the  party  or 
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Blisskt      parties  so  neglecting  or  refusing,  and  all  the  other  parties  and  their 
DAinEL.      respective  executors  and  administrators  in  like  manner,  as  if  the 
same  had  been  signed  and  subscribed  as  aforesaid.    Any  partner  to 
be  allowed  to  retire  with  theoonsentof  so  manyof  the  other  partnersas 
[  *497  ]       shall  *hold  a  majority  of  the  shares  in  the  partnership,  and  all  theoon- 
tinuing  partners  to  take  to  his  share  in  the  stock,  trade,  monies, 
debts,  and  effects  of  the  partnership,  and  pay  him  the  amount 
thereof  as  the  same  stood  at  the  time  for  making  the  yearly  rest  or 
settlement  next  preceding  such  retirement,  with  interest  at  41.  per 
cent.  pQr  annum  from  that  time  to  the  time  of  payment,  together 
with  all  subsequent  advances  which  the  retiring  partner  might  have 
made  and  like  interest  thereon,  and  deducting  any  subsequent  pay- 
ments which  might  have  been  made  to  him ;  the  payments  to  be 
made  by  instalments,  and  mutual  releases  to  be  executed  as  therein 
mentioned.    If  any  partner  should  die,  the  survivors  to  take  to  the 
whole  of  the  stock  in  trade,  monies,  debts,  and  effects,  and  at  the 
end  of  twelve  months  from  the  death  pay  to  his  executors,  &c.  his 
share  of  the  capital  joint  stock  as  the  same  stood  at  the  time  for 
making  the  said  yearly  rest  or  settlement  next  preceding  such 
decease,  with  like  interest  from  such  last-mentioned  time  to  the 
time  of  payment,  with  any   subsequent  advances  and  interest, 
making  deductions  in  respect  of  subsequent  payments,  and  with 
mutual  releases.    "  That  it  shall  be  lawful  for  the  holders  of  two- 
thirds  or  more  of  the  shares  for  the  time  being  from  time  to  time 
to  expel  any  partner,  by  giving  to  or  leaving  for  him  at  his  then  or 
last  place  of  abode  in  England  or  Wales  a  notice  in  writing  under 
their  hands  of  such  expulsion,  which,  in  such  event,  shall  operate 
from  and  at  the  time  of  the  giving  or  leaving  such  notice,  and  shall 
be  in  the  following  form,  namely,  *  We  do  hereby  give  you  notice 
that  you  are  expelled  from  the  partnership  carried  on  under  the 
firm  of  John  Freeman  and  Copper  Company.    Witness  our  hands 

this day   of ,  in   the  year  of  our  Lord,   18 — .'    That, 

immediately  after  the  giving  or  leaving  of  any  such  notice,  a  notice 
of  the  dissolution  of  the  said  partnership,  so  far  as  relates  to  the 
expelled  partner,  shall  be  inserted  in  the  London  Oazeite  and  such 
provincial  newspapers  as  two  thirds  in  number  of  the  continuing 
[  *498  ]  partners  *shall  think  fit ;  which  notice  shall  be  in  the  following 
form:  'Notice  is  hereby  given,  that  the  partnership  carried  on 
under  the  firm  of  John  Freeman  and  Copper  Company  was  dissolved 

on  the day  of ,  so  far  as  concerns  the  share  and  interest 

of    the    undersigned therein ; '   and   which    last-mentioned 
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notiee  shall  be  signed  by  all  the  partners  by  whom  the  first-  Blisbbt 
mentioned  notice  shall  be  signed,  or  the  survivors  of  them,  any  one  dakikl. 
of  whom  shall  have  power  to  sign  the  name  of  the  expelled  partner, 
and  also  the  names  of  every  one  of  the  partners  who  should  not 
sign  the  first-mentioned  notice.  That  in  case  any  or  either  of  the 
said  partners  shall  become  bankrupt  or  take  the  benefit  of  any  Act 
or  Acts  passed  or  to  be  passed  for  the  relief  of  insolvent  debtors 
daring  the  said  partnership,  or  shall  be  expelled  therefrom,  the 
interest  or  share  of  such  bankrupt,  insolvent,  or  expelled  partner 
shall  cease  as  to  profit  and  loss,  in  the  same  manner  as  if  he  had 
neither  become  bankrupt,  insolvent,  nor  been  expelled,  but  had 
died  on  the  day  whereon  he  shall  be  declared  bankrupt,  apply  for 
his  discharge,  or  be  expelled;  and  that  the  same  arrangements 
shall  be  adopted  for  ascertaining  the  amount  of  his  share,  and  for 
secnring  payment  thereof,  with  interest  or  otherwise,  as  would  have 
been  applicable  to  the  event  of  his  decease.  That  the  retirement, 
death,  bankruptcy,  insolvency,  or  expulsion  of  any  one  or  more  of 
the  partners  shall  not  occasion  a  dissolution  of  the  partnership  as 
to  the  others  of  the  partners.  That  the  shares  of  retired,  deceased, 
bankrupt,  insolvent,  or  expelled  partners  shall  be  disposed  of  in 
such  way,  either  to  or  between  some  or  all  the  continuing  partners, 
or  by  the  admission  of  a  new  partner  or  partners,  as  the  holders  of 
a  majority  of  the  shares  which  shall  belong  to  the  partners  present 
at  any  such  meeting  as  aforesaid  may  determine;  one  calendar 
month*8  notice  in  writing,  signed  by  one  or  more  of  the  continuing 
partners,  having  previously  been  delivered  to  or  left  for  at  the  then 
or  last  place  of  abode  in  England  or  Wales  *of  each  of  the  other  [  *499  ] 
partners,  signifying  his  desire  that  such  shares  shall  be  disposed 
of ;  and  until  they  are  so  disposed  of  they  shall  continue  at  the 
joint  risk  of  profit  and  loss  of  all  the  continuing  partners,  in  pro- 
portion to  the  interest  they  shall  respectively  hold  in  the  concern, 
who  shall,  if  so  directed,  by  an  entry  in  the  committee  book,  forth- 
with bring  into  the  said  concern  the  full  amount  of  the  capital  which 
shall  thus  be  rendered  deficient  in  the  proportions  in  which  they 
are  respectively  interested,  and  shall  respectively  be  charged  in 
their  respective  accounts  current  with  interest  on  the  amounts  which 
should  respectively  be  brought  in,  until  the  same  are  paid."  The 
holders  of  three  fourth  parts  of  all  the  shares  in  the  concern  may, 
by  a  resolution  to  that  effect,  to  be  entered  in  the  committee  book 
at  any  committee  meeting,  dissolve  the  partnership  at  such  time 
or  times  as  shall  be  expressed  in  such  resolution,  one  month's  notice 
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BLI80ET      having  been   given  of  the  intention   to  propose  each  resolation. 

Dakikl.  Upon  the  disBolation  of  the  partnership,  either  by  the  means  last 
aforesaid  or  by  effluxion  of  time,  the  parties  to  meet  inthecoontiDg- 
honse,  and  there  state  and,  so  far  as  the  nature  and  circamstanoee 
of  the  case  will  then  admit,  settle  and  adjust  all  the  accounts  of  ihe 
partnership ;  to  which  end  they  shall  make  an  inventory,  estimate, 
and  valuation  of  all  their  buildings,  works,  estates,  and  other  joint 
stock  in  trade,  goods,  wares,  merchandises,  utensils  and  imple- 
ments of  trade,  monies,  securities  for  money,  and  other  effects,  and 
an  inventory  of  all  the  debts  and  sums  of  money  then  due  and  owing 
to  the  partnership,  and  also  an  inventory  of  all  debts,  duties,  sums 
of  money  then  due  and  owing  by  or  from  the  partnership,  and  shall 
bring  the  same  accounts  to  a  balance ;  and  shall  then  sell  and  dis- 
pose, collect,  and  get  in  the  works,  stock  in  trade,  debts,  and  effects 
of  the  partnership  with  all  practicable  expedition,  and  satisfy  all 
such  debts  then  due  and  owing  by  the  partnership,  and  the  costs, 
charges,  and  expenses  of  the  said  parties  and  sales ;  and  as  to  the 

[  'ooo  ]  residue  of  such  monies,  as  often  as  the  same  *shall  amount  to  the 
sum  of  2,5001.  or  upwards,  divide  and  pay  the  same  residue  unto  or 
between  or  amongst  themselves  in  proportion  to  their  several  rights, 
shares,  and  interests  in  the  said  capital,  and  joint*stock,  and  the 
clear  gains  and  profits  thereof,  making  all  due  allowances,  until 
the  whole  of  such  residue  shall  be  exhausted. 

The  deed  concluded  with  an  arbitration  clause  in  case  of  differences, 
nearly  in  the  ordinary  form. 

Some  increase  had  been  made  in  the  shares  of  the  partners  by 
the  appropriation  of  part  of  the  suspense  shares  before  1848.  After 
the  rest  or  settlement  in  1848,  E.  Jenkins  and  G.  Smith  died,  and 
the  amount  of  their  shares  was  accounted  for  and  paid  to  their 
respective  representatives  according  to  the  provisions  in  the  articles. 
Philip  Yaughan,  one  of  the  partners,  was  the  manager,  at  a  salary 
of  8001.  a  year,  and  an  annual  donation  of  250/.  Philip  Hennr 
Yaughan  his  son,  who  was  employed  as  clerk  of  the  firm,  came  of 
age,  and  was  admitted  to  one  share  in  1850,  at  the  price  of  4,500/. 
After  the  time  of  the  rest  or  settlement  in  1850,  some  circumstances 
occurred,  which,  so  far  as  they  are  material,  are  stated  and  com- 
mented upon  in  the  judgment.  On  the  29th  of  August,  1850,  the 
plaintiff  attended  a  meeting  of  the  partners,  and  signed  the  accounts 
and  documents,  which  had  been  made  up  to  the  SOth  of  June 
preceding,  according  to  the  direction  in  the  articles ;  and  on  the 
evening  of  the  same  day  he  received  a  notice,  signed  hj  Thomas 
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Daniel  the  elder,  W.  Cave,  Philip  Vaughan,  and  Philip  Henry  Bussbt 
Vaaghan,  in  the  form  prescribed  by  the  articles  (1),  signifying  that  damibz.. 
he  was  expelled  from  the  partnership,  together  with  a  letter  from 
the  solicitors  of  the  other  partners,  requesting  him  to  sign  a  notice 
of  dissolution  in  the  form  also  thereby  prescribed.  *Thomas  Daniel  [  *^^  ] 
the  yoiinger  was  at  this  time  absent  from  Bristol.  The  plaintiff 
refused  to  sign  this  notice,  but  the  signature  of  the  plaintiff  was 
added  by  the  other  parties,  and  the  notice  was  so  published  in  the 
provincial  papers.  The  accounts  made  up  to  the  80th  of  June, 
1850,  stated  the  three  shares  of  the  plaintiff  at  4,6002.  each, 
amounting  to  18,6002.,  as  expressed  in  the  partnership  deed,  and 
stated  the  balance  due  to  the  plaintiff  on  the  profit  account  to  be 
5,0952.  4i.  Sd.  For  these  sums,  amounting  to  18,6962.  4«.  8d., 
together  with  interest,  the  other  partners  made  and  tendered  to  the 
plaintiff  their  promissory  note,  together  with  a  release,  requiring 
the  plaintiff  also  to  execute  a  release,  as  expressed  in  the  articles. 
The  plaintiff  insisted  that  the  other  partners  were  not  entitled  to 
exercise  the  power  of  expulsion  contained  in  the  articles  in  the 
manner  they  had  thus  attempted  to  use  it ;  and  he  insisted  more- 
over, that,  even  if  they  could  expel  him  from  the  partnership,  they 
were  not  entitled  to  take  his  shares  except  upon  a  sale  of  the 
partnership  property  or  upon  a  true  valuation ;  and  he  alleged  that 
the  sums  of  18,5002.  and  5,0952.  4«.  8c2.  did  not  in  truth  represent 
the  real  amount  of  his  share  and  interest;  for  that  the  yearly 
accounts  made  up  to  the  80th  of  June,  1850,  were  in  great  part 
only  approximated  and  conjectural  estimates,  designedly  kept  far 
within  the  real  truth,  for  the  purpose  only  of  showing  what  amount 
of  profits  could  with  absolute  safety  be  considered  as  realised 
and  be  divided.  The  plaintiff,  therefore,  filed  his  bill  to  be  reinstated 
m  his  rights  as  a  partner,  or  to  recover  the  full  value  of  his  share. 
The  bill  also  impeached  the  act  of  expulsion  on  other  grounds,  both 
of  form  and  substance,  which  it  is  not  necessary  to  mention,  as 
nothing  ultimately  turned  upon  them. 

The  SoUeitor-General,  Mr.  RoU,  Mr.  W.  M.  James,  and  Mr.  [  602  ] 
Hthtyn^  for  the  plaintiff,  argued  that  his  expulsion  had  not  been 
determined  upon  in  a  committee  of  the  partners,  or  with  due  or  any 
proper  deliberation ;  that  it  had  been  determined  upon  secretly,  and 
withoat  giving  the  plaintiff  any  opportunity  of  discussion  or  remon- 
fitTADoe ;  that  no  cause  for  the  expulsion  either  existed  or  was  even 

(1)  AnU,  p.  458. 
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Blisskt  assigned ;  that  the  defendants  or  some  of  them,  having  entertained 
Dakibl.  <^  intention  of  forthwith  exercising  the  power  of  ezpalsion,  by 
concealing  that  intention  in  effect  inveigled  the  plaintiff  into 
adopting  and  signing  the  estimates  and  accounts  of  the  partnership 
property  np  to  the  SOth  of  June,  1850,  which  accounts  repreaented 
the  property  of  the  partnership  and  the  share  of  the  plaintiff 
therein  far  under  their  true  amount ;  that  the  accounts  were  in  fact 
signed  by  the  plaintiff  and  by  the  defendants  with  an  entirely 
different  object  and  meaning, — by  the  plaintiff,  on  the  supposition 
that  his  interest  was  a  continuing  interest,  and  without  any  reason 
to  suspect  that  he  was  about  to  be  removed  from  his  position  as  a 
partner ;  and  by  the  defendants,  with  the  intention  of  inunediately 
expelling  him ;  and  that,  under  such  circumstances,  the  plaintiff 
ought  to  be  restored  to  his  rights  as  a  partner ;  or  if,  on  the  other 
hand,  the  notice  was  sufficient  to  expel  him,  that  the  partnership 
property  should  be  sold  and  the  amount  of  the  plaintiff's  share 
ascertained  as  upon  an  ordinary  dissolution. 

Sir  Fitzroy  KeUy,  Mr,  Malins,  and  Mr.  Oabome,  for  thjs  defen- 
dants, relied  upon  the  expressed  intention  of  the  articles,  and  on 
their  literal  interpretation.  They  insisted  on  the  &ct,  that  the 
course  of  the  partnership  had  always  been  to  pay  for  the  shares  of 
the  deceased  and  retiring  partners  according  to  the  annual  account  and 
settlement  of  the  SOth  of  June  preceding  the  death  or  retirement ; 
and  argued,  that  the  whole  spirit  and  intention  of  the  articles  was 
to  preserve  the  partnership  property  from  a  forced  sale,  and  to 
[  *503  ]  *keep  the  partnership  in  existence,  notwithstanding  it  might  cease 
or  be  dissolved  as  to  individual  partners.  They  contended,  that  it 
was  not  necessary  there  should  be  any  consultation  by  all  the 
members  of  the  partnership  previous  to  the  expulsion  of  a  partner, 
as  the  absolute  power  to  expel  was  given  to  the  two  thirds,  without 
the  concurrence  of  the  other  third. 

Thb  Vicb-Chancbllob  : 

There  are  three  general  heads,  under  which  the  questions  in  this 
cause  may  be  mainly  ranged ;  and  these  are,  First,  whether  the 
power  of  expulsion  which  is  contained  in  the  articles  of  partnership 
in  this  case  can  be  exercised,  without  any  cause  assigned,  by  two 
thirds  of  the  partners,  and  by  their  signing  a  note  expressive  of 
their  intention  to  effect  the  dissolution,  in  the  form  prescribed  by 
he  articles,  without  any  previous  meeting  in  committee  with  each 
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other.    Secondly,  how  the  share  of  the  expelled  pat'tdtet  is,  in  that      Blibsbt 

case,  to  be  valned  according  to  the  terms  of  the  deed,  and  whether  any      danikl. 

means  of  so  valuing  it  existed  at  thedate  of  the  notice  of  dissolation, 

which  was  given  on  tho  29th  6t  Angast,  1850.    Thirdly,whether  the 

power  which  has  been  in  this  case  exercised  has  been  so  exercised  as 

that  the  Court  can  give  effect  to  it,  even  assuming  the  valuation  which 

was  to  be  made  could  be  made  according  to  the  terms  of  the  deed. 

On  the  first  point  I  have  come  to  the  conclusion  that  the  view 
taken  by  the  defendants  is  correct.  On  the  other  two  points  I  think 
the  case  is  with  the  plaintiff.  I  have  not,  therefore,  considered  a 
fourth  point  which  has  been  raised,  which  was  a  subordinate  point, 
especially  after  the  conclusion  I  have  come  to  on  the  consideration 
of  the  whole  case,  namely,  the  question  whether  there  was  or  not, 
in  fact,  a  notice  signed  by  two  thirds  of  the  partners  under  the 
circumstances  *of  this  case,  and  considering  the  peculiar  manner  in  [  *^^  ] 
which  Philip  Henry  Vaughan*s  share  was  circumstanced.  I  have 
not  gone  into  that  in  any  detail ;  but  I  think  it  is  quite  enough  to 
say,  that,  if  the  case  had  rested  upon  that,  I  could  not  have  come 
to  the  conclusion,  that  I  ought  to  have  decided  in  favour  of  the 
plaintiff  upon  the  objection  raised  upon  that  point. 

Now,  with  regard  to  these  main  points  which  arise  in  the 
consideration  of  the  case:  First,  as  I  have  said,  the  question  is, 
whether  there  is  an  absolute  power  of  expulsion  to  be  exercised  by 
two  thirds  of  the  partners  giving  a  notice  in  the  form  stated  in  the 
deed,  and  without  any  previous  consultation  or  meeting  in  committee. 
I  think  it  is  impossible,  looking  at  the  clear  words  of  the  deed,  to 
say,  although  the  word  *'  expel "  is  used,  that  it  was  necessary  for 
the  parties,  especially  looking  at  the  form  of  the  notice  which  was 
provided,  to  assign  any  ground  for  the  expulsion,  or  for  their 
intention  to  put  an  end  to  the  partnership  as  between  themselves 
and  their  co-partner.  I  consider  that  it  is  in  their  power  to  do  it 
of  their  own  sole  authority ;  and  that  it  was  not  necessary  that 
there  should  be  any  previous  meeting  of  the  committee,  appointed 
by  one  of  the  clauses  of  this  deed  for  the  settlement  of  the  affairs 
of  the  partnership.  Many  clauses  have  been  called  to  my  attention, 
expressly  directing  that  in  certain  cases  those  meetings  of  the 
committee  shall  take  place,  and,  there  being  no  such  clause 
expressed  in  this  particular  part  of  the  articles,  I  must  conclude 
that  it  was  not  intended  that  in  this  case  any  such  consultation  or 
meeiiDg  of  the  committee  should  be  held.  I  find  it  is  expressed  with 
reference  to  a  "-etiring  partner;  it  is  expressed  with  reference  to  the 
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BLI88BT      salary  of  the  managing  partner ;  it  is  expressed  with  reference  to  the 

Dan'isl.  dissolution  of  the  partnership,  as  to  the  concurrence  of  the  three 
fourths  of  the  parties  present.  In  all  those  cases  there  must  be  a 
previous  meeting  of  the  committee  held ;  but,  in  this  particular 

[  «506  ]  ^case,  with  reference  to  the  expulsion  of  a  partner,  there  is  no  such 
clause.  I  hold  that  the  defendants  are  correct  in  their  contention, 
and  that  it  was  not  necessary  that  they  should  hold  the  previous 
meeting,  or  that  they  should  express  or  establish  any  definite  cause 
for  inducing  them  to  give  the  notice  in  question. 

Now,  the  other  two  questions  are  questions  which  require 
considerably  more  investigation ;  and  the  first  thing  that  one  has 
to  regard  with  respect  to  that  is,  in  what  mode,  looking  to  the 
whole  of  this  instrument,  was  it  intended,  in  case  a  partner  should 
be  expelled,  that  his  interest  should  be  acquired  by  the  remaining 
partners.  Now,  I  need  not  say  that  the  construction  of  the  deed 
in  this  respect  must  be  a  construction  of  the  strictest  character. 
I  think  Mr.  Ward  (i)  has  not  at  all  improperly  expressed,  in  his  letter, 
the  view  that  any  court  of  equity  would  be  disposed  to  take  of  any 
power  of  this  very  stringent  character,  when  he  said,  in  his  letter 
of  the  6th  of  January,  1850,  to  Mr.- Daniel  junior,  that  everything 
will  be  construed  in  a  court  of  equity  strictly  against  the  partners 
exercising  the  power  of  expulsion.  I  think  Mr.  Ward  took  a  very 
correct  view  of  what  must,  necessarily,  be  the  course  of  this  Court 
in  construing  such  a  power ;  and  it  is,  therefore,  taking  a  very  strict 
view  of  the  right  of  the  parties  as  against  the  parties  exercising  the 
power  of  expulsion,  that  I  am  to  address  my  mind  to  the  precise 
stipulations  contained  in  the  articles  themselves. 

The  power  is  one  of  the  most  strict  character,  being,  as  I  said 
before,  one  which  requires  no  cause  whatever  to  be  expressed,  or 
assigned,  or  entertained  by  the  parties  exercising  it ;  and,  when  I 
come  to  the  other  branch  of  this  case,  I  shall  proceed  to  state,  that, 
in  my  opinion,  it  has  been  exercised  in  that  manner  in  this  case, 
and  without  any  cause  whatever  other  than  the  will  of  the  parties 
— that  it  is  exercised  simply  on  the  strict  right  reserved  to  the 

[  *506  ]  parties  of  ^determining  the  partnership.  Now,  that  being  so, 
observe  for  a  moment  the  conclusions  which  result  from  a  notice 
of  this  description.  The  partners  who  give  the  notice,  being  two 
thirds  in  number,  by  that  means  acquire  at  once  a  right  of  pur- 
chasing for  themselves  (the  partnership)  the  share  of  the  retiring 
partner,  at  the  price  which  is  to  be  fixed  by  the  stipulations  in  the 
(1)  Hie  defendant's  solicitor. 
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deed.  Farther  than  that,  the  majority  of  the  partners  in  a  meet-  Blisset 
ing, — ^and  two  thirds  would,  of  course,  be  this  majority,  especially  davibl 
after  the  expulsion  of  the  other  partner, — ^the  two  thirds  may  decide 
how  those  shares  are  to  be  appropriated.  The  expelling  partners 
have  the  power,  therefore,  of  appropriating  to  themselves,  if  they 
think  proper,  at  the  price  to  be  fixed  according  to  the  provisions  of 
the  deed,  the  share  of  the  partner  whom  they  have  so  expelled ; 
neither  is  there  any  limitation  of  the  time  or  period  at  which  this 
notice  is  to  be  given.  It  would  be  pretty  certain  not  to  be  given 
at  any  time  when  the  trade  was  depressed.  It  may  be  given  at  a 
time  of  the  greatest  prosperity.  It  may  be  given  in  the  very  last 
year  of  the  partnership,  when  the  whole  partnership  is  about  to  be 
woand  up  and  realised,  in  case  the  partners  should  consider  it 
expedient  so  to  do.  Looking  at  the  circumstance  that  these  parties 
put  themselves  in  the  position  of  purchasers  of  the  share  at  the 
price  stipulated  in  the  articles,  it  is  quite  clear,  that,  for  the  pro- 
tection of  the  expelled  partner,  those  articles  should  be  construed 
in  the  strictest  possible  manner,  and  there  should  be  a  mode  of 
valuing  the  share  at  the  time  of  his  expulsion  which  should  be 
entirdy  consistent  with  the  stipulations  he  has  entered  into.  It 
has  been  said,  on  the  part  of  the  defendants,  that  you  must  take 
him  to  be  in  a  position  exactly  similar  to  that  of  a  deceased  partner, 
a  bankrupt  partner,  or  a  retiring  partner.  It  may,  perhaps,  be  so, 
hat  the  only  result  would  be,  that,  in  that  case  equally,  all  those 
other  parts  of  the  articles  would  have*  to  be  construed  strictly.  It 
woald  not  be,  that  you  should  give  a  more  lenient  interpretation, 
if  I  may  so  express  it,  with  reference  to  the  share  of  an  expelled 
partner. 

Now,  the  provisions  of  the  deed  are  somewhat  singular  with  [607] 
reference  to  this  particular  event  that  has  happened.  I  quite 
agree  with  the  remark,  that  the  deed  has  been  prepared  with  a 
great  anxiety  to  achieve  this  object.  The  partnership  having  been 
one  of  more  than  100  years  duration  at  the  present  time,  and  of 
nearly,  if  not  quite,  that  time  when  the  articles  where  prepared  in 
1B44, 1  conceive  the  object  of  the  partners  to  be  expressed  thus : 
"  We  do  not  wish  to  subject  this  concern,  which  has  been  so  long 
carried  on  with  profit  to  all  engaged  in  it,  to  the  various  vicissitudes 
vhich  occur  by  the  death  or  bankruptcy  of  partners ;  we  wish  to 
be  in  such  a  position  as  not  to  have  our  concern  broken  up  by  any 
of  those  events  taking  place,  but  to  make  provisions  in  the  deed  by 
which,  instead  of  the  right  being  that  which  the  law  would  otherwise 
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BLZ68BT      confer  upon  the  executors  of  deceased  partners  or  the  assignees 
Daniel.      ^^  bankrupt  partners,  of  having  the  value  of  the  share  ascertained 
in  the  only  mode  in  which  it  could  then  be  ascertained,  by  a  sale, 
we  will  take  care  to  make  stipulations  to  prevent  the  breaking  up 
of  the  partnership  in  any  of  those  events,  by  ascertaining  beforehand 
the  exact  value  of  the  share  that  is  to  be  paid  to  the  executors  of 
the  deceased  partner  or  assignees  of  the  bankrupt  partner,  or  others 
who  may  represent  other  removed  partners,  and  so,  in  either  event, 
handing  over  the  amount  of  their  several  shares,  enabling  the  con- 
tinuing partners  to  continue  the  business  without  being  disturbed 
by  a  forced  sale  of  the  general  property  of  the  partnership."    That 
was,  no  doubt,  the  scheme  and  intent  of  this  deed ;  but  the  mode 
in  which  they  have  provided  for  it,  I  think,  has  not  been  so  felicitous 
as  Sir  Fitzroy  Kelly  seemed  to  suppose.    In  the  first  place,  he  sug- 
gested that  this  very  introduction  of  the  clause  enabling  two  thirds 
to  expel  the  remaining  partner,  was  of  itself  an  addition  of  import- 
ance: as  providing  for  a  case  in  which,  from  incompatibility  of 
temper  and  character,  independently  of  the  usual  provisions  which 
are  often  contained  in  these  deeds,  of  bankruptcy,  insolvency,  or 
[  «608  ]       misconduct   *there  should  be  the  means  at  once  of  determining 
that  partnership,  with  respect  to  a  partner  as  to  whom  it  should 
be  found — as  has  been  said  in  this  argument — impossible  to  carry 
on  the  business.     Whether  or  not  that  was  a  prudent  course,  I 
think,  may  be  extremely  doubtful,  with  regard  to  any  deed  of  this 
description.     Unquestionably,  in  the  mode  in  which  it  has  been 
here  exercised,  and  the  result  which  has  followed  from  such  exercise 
of  it,  I  think  it  will  be  found  to  have  been  a  very  disastrous  clause 
that  has  been  so  introduced.    The  partnership  had  gone  on  very 
well  for  eighty  years  without  any  such  clause,  down  to  the  year 
1828.     It  had  gone  on  without  any  exercise  of  the  power  extremely 
well,  down  to  1850,  being,  as  I  have  said,  upwards  of  100  years ; 
and  I  am  bound  to  hold,  upon  the  whole  of  this  case,  that  the 
clause,  as  it  has  now  been  acted  upon,  has  not  been  used  in  a 
manner  which  can  in  any  way  prove  that  its  insertion  has  been 
beneficial  to  the  partnership.     Carefully  considering  the  clauses  of 
the  deed,  I  find  these  provisions :  They  first  of  all  state  that  "  the 
present  capital,  joint-stock,  debts,  and  effects,"  which,  be  it  observed, 
must  comprise  the  whole  property,  and  not  only  the  peculiar  pro- 
perty which  I  shall  have  to  speak  of  afterwards,  which  has  been 
valued  in  so  singular  a  manner,  but  the  whole  property  of  the 
partnership, — ''  the  present  capital,  joint-stock,  debts,  and  effects  of 
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and  belonging  to  the  said  parties  hereto,  including  the  said  freehold  Blisbbt 
and  leasehold  hereditaments,  shall  form  part  of  the  capital  to  be  danirl. 
employed  in  the  said  trade,  and  shall  be  estimated  and  taken  as 
being  of  the  value  of  72,000/."  They  then  provide  "that  the 
capital  to  be  employed  in  carrying  on  the  said  trade  shall  be  the 
snm  of  112,5002.,  to  be  considered  as  divided  into  twenty-five  shares 
of  4,500/.  each,  sixteen  only  of  which,  being  equivalent  at  that  rate 
to  the  value  of  the  plant,  stock  in  trade,  debts,  and  effects  as  the 
»me  stood  on  the  80th  day  of  June  last," — an  expression  to  be 
observed  upon — '*  shall  be  considered  as  occupied  by  the  several 
parties  hereto."  Then  the  provision  is,  that  the  remaining  nine 
*are  to  be  held  for  the  present  in  suspense,  or,  in  other  words,  [  *609  ] 
that  they  were  for  the  present  to  be  considered  as  trading  on  a 
capital  of  72,0002.  There  are  then  provisions  for  taking  those 
suspense  shares  out,  each  such  suspense  share  being,  in  all  cases, 
taken  at  the  sum  of  4,500/.  It  is  then  provided  that  this  sum  of 
72,0002.,  and  all  other  sums  which  shall  be  brought  in  by  taking 
shares  out  of  suspense,  making  the  112,000/.,  shall  remain  in  the 
partnership  during  the  continuance  of  it,  to  be  employed  for  their 
mutual  benefit ;  and  no  part  thereof,  that  is  to  say,  of  this  capital 
sum,  shall,  during  the  partnership,  be  withdrawn,  except  for  the 
purpose  of  paying  the  shares  of  deceased,  expelled,  retiring,  or 
bankrupt  or  insolvent  partners.  The  next  provision  in  this  deed 
of  any  importance  is  that  as  to  profits :  "  That  the  net  profits  of 
the  said  partnership,  after  making  all  proper  deductions,  and  all 
due  and  reasonable  allowances  for  loss  by  decay  or  deterioration 
of  goods,  and  by  debts  which  shall  be  bad,  desperate,  or  doubtful, 
shall  belong  to  the  parties  in  the  shares  and  proportions  in 
which,  under  the  provisions  herein  contained,  they  are  respectively 
interested,  or  in  which  they  are  or  may  become  interested  by  taking 
additional  shares ;  and  that  they  shall,  on  or  after  the  SOth  day  of 
September  in  each  year,  be  at  liberty  to  draw  out  such  profits  up 
to  the  SOth  day  of  June  preceding."  Then  comes  the  clause  which 
is  the  important  clause  in  this  branch  of  the  case — that  is  the 
clause  which  provides  for  the  valuation  of  the  shares  of  partners  ; 
and  by  that  clause  it  is  provided,  that  the  parties  ''  shall  and  will 
yearly  and  every  year  during  the  continuance  of  the  said  partner- 
ship, apoo  or  within  sixty  days  next  after  the  SOth  day  of  June, 
meet  together  in  the  counting-house  of  the  said  partnership,  and 
ibeo  and  there  state,  settle,  and  finally  adjust  all  the  accounts  of 
the  said  partnership,  and  make  a  rest  or  settlement  therein  up  and 
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BLissn  home  to  the  said  30th  day  of  June ;  to  which  end  the  said  parties 
Daniel,  shall  and  will  make  an  inventory,  estimate,  and  valuation  of  all 
[  *5io  ]  their  joint-stock  in  trade,  *goods,  wares,  merchandises,  utensils, 
and  implements  of  trade,  monies,  securities  for  money,  and  other 
effects ;  and  shall  and  will  make  an  inventory  of  all  the  debts  and 
sums  of  money  which  shall  be  then  due  and  owing  to  the  said 
partnership,  making,  out  of  the  amounts  of  such  inventories, 
estimates,  and  valuations,  all  proper  deductions,  and  all  due  and 
reasonable  allowances  for  loss  by  decay  or  deterioration  of  goods, 
and  for  debts  which  shall  be  bad,  desperate,  or  doubtful."  And 
then  tiiey  shall  bring  the  accounts  to  a  balance, ''  so  as  to  ascertain 
the  capital  and  joint-stock  of  the  said  partnership,  and  the  net  and 
clear  gains  and  profits  which  shall  have  been  made  thereby,  or  the 
net  and  clear  losses  that  may  have  been  incurred  therein ;  and  also 
the  several  and  respective  shares  of  the  said  parties  of  and  in  the 
said  capital,  joint-stock,  and  gains  and  profits  or  losses,  respectively; 
and  shall  and  will  thereupon  carry  such  shares  to  the  debit  or 
credit  sides,  as  the  case  shall  be,  of  the  respective  private  or 
separate  accounts  of  the  said  parties  with  the  said  partnership, 
which  said  private  or  separate  account  shall  also  be  brought  to  a 
balance,  so  that — "  and  this  is  the  end  to  be  attained — "  so  that 
the  true  state  and  condition  of  the  said  partnership  or  joint  trade, 
and  the  respective  shares  and  interest  of  the  said  parties  therein, 
may  clearly  and  plainly  appear."  It  is  then  provided  further,  that, 
when  that  is  done,  it  is  to  be  subscribed  by  the  parties,  in  testimony 
of  their  having  approved  it ;  and  that  it  shall  not  be  opened,  when  so 
signed,  except  for  an  error  of  1,000Z.,  and  that  within  a  limited  time; 
and  then  there  is  a  provision,  that,  if  any  partner  refuses  to  sign  such 
rest  or  settlement  by  the  space  of  three  calendar  months  next  after 
the  same  shall  be  so  made,  without  stating  his  objection  thereto  in 
writing,  then  it  shall  be  taken  as  having  been  signed.  There  is  no 
provision  made  in  case  of  his  stating  a  reason  and  the  parties  not 
acquiescing  in  it.  Whether  that  would  have  been  a  difficulty  on  any 
future  occasion  it  is  not  necessary  to  consider;  but  the  provision  is, 
[  *5ii  ]  *that,  if  he  shall  not  sign  it  and  shall  not  state  an  objection,  it 
shall  be  taken  as  signed.  Then  the  provision  with  regard  to  the 
share  of  any  deceased  partner  is,  that  his  share  is  to  be  valued  ''  as 
it  stood  on  the  80th  day  of  June  next  preceding  his  death ; "  and 
the  same  provision  is  extended  by  the  subsequent  clauses  to  the 
case  of  expelled  and  other  removed  partners,  whether  by  bankruptcy, 
insolvency,  or  retirement.    Now,  the  first  thing  that  strikes  one 
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in  thtfe  clauses  is,  that  it  clearly  must  have  been  intended  that  an  Blissbt 
scmal  valuation  should  be  made  of  some  sort.  First,  there  are  danisl. 
sixty  days  given  for  the  settlement  of  the  account.  Those  sixty 
days  are  not  given  without  reference  to  the  magnitude  of  the 
concern,  and  the  time  which  should  be  requisite  for  making  the 
valuation ;  and,  in  point  of  fact,  we  do  find,  I  am  bound  to  say, 
great  pains  taken,  regard  being  had  to  the  peculiar  manner  in 
which  the  valuation  was  made,  as  to  all  such  portions  of  the 
valuation  as  were  taken,  according  to  the  fullest  and  most  precise 
construction  of  this  particular  clause  of  the  deed.  As  to  other  parts 
of  the  property,  it  appears  to  me,  in  truth,  that  no  valuation  has 
been  made ;  but  the  sixty  days  evidently  was  given  for  that  purpose. 
Further  than  that,  I  should  at  once  say,  there  is  a  question  raised 
upon  what  was  the  meaning  of  the  words  *'  as  the  same  stood  on 
the  80th  of  June  preceding  "  with  reference  to  any  deceased  or 
retiring  partner.  I  am  bound  to  say,  that  I  consider  that  ''  as  the 
same  stood  "  must  be  taken  to  mean  as  it  stood  in  the  books  of  the 
partnership.  I  can  attribute  no  other  sense  to  it,  fairly  looking  at 
the  whole  of  the  deed,  and  more  especially  to  the  provision  at  the 
beginning  of  it,  which  says,  that  the  property  had  been  valued  at 
T2,000(.  *'  as  it  stood  on  the  80th  of  June."  It  stood  in  the  books 
at  that  time  at  that  sum.  I  think  that  is  sufiBcient  to  give  a  clue 
and  meaning  to  the  expressions  throughout  the  deed,  and  that  I 
most  treat  it  to  be  as  it  stood  in  the  books  of  the  partnership. 

A  difficulty  has  been  suggested  as  to  what  seems  to  have  been  [  ^^s  ] 
in  some  respect  a  casu$  omusu$,  namely,  supposing  the  party  died  in 
the  interval  between  the  80th  of  June  and  the  settlement  of  accounts 
in  August,  one  does  not  very  easily  see — I  do  not  think  it  becomes 
a  question  of  importance  in  this  case — what  course  would  then  be 
taken,  the  party  being  entitled  evidently  to  have  his  share  as  it 
sU)od  on  the  80th  of  June  preceding  his  death,  and  not  to  be  thrown 
hack  to  the  period  of  the  80th  of  June  in  the  year  anterior  to  that, 
it  is  unnecessary  for  me  now  to  consider  this ;  but,  at  all  events, 
the  deed  has  not  been  framed  very  dexterously  with  a  view  to  that 
particular  eontingency.  When,  however,  there  is  an  inventory, 
estimate,  and  valuation  to  be  made,  subject  only  to  all  proper 
deductions,  how  am  I  possibly  to  say  that  it  does  not  mean  that 
some  valuation  must  be  made,  something  which  is,  in  reality  and 
truth,a  valuation, — making  the  valuation  at  whatever  price  the  part- 
ners might  think  right  and  just  to  put  upon  it;  but  something  which 
ihowed  that  they  exercised  a  judgment  on  the  value,  and  that  from 
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Blissbt      that  valuation  they  afterwards  made  what  are  called  just  dedaetionB  ? 

Dakibl.  I  noticed, — and  it  occurred  to  me  as  possible,  that  it  might  afford 
some  clue  to  a  just  construction  of  this  deed,  and  Mr.  OAome 
afterwards  called  my  special  attention  to  it, — ^that  particular  clause 
with  regard  to  valuation  at  the  end  of  the  partnership.  In  that 
clause  there  is  a  remarkable  difference,  as  contrasted  with  the  clause 
providing  what  is  to  be  done  yearly  and  in  each  year  during  the 
continuance  of  the  partnership.  It  is  there  provided,  that,  ^  at 
the  expiration,  end,  and  dissolution  of  the  partnership  by  any 
of  the  means  mentioned,  the  parties  shall  and  will  make  an 
inventory,  estimate,  and  valuation  of  all  buildings,  works,  estates, 
and  other  joint-stock  in  trade,  goods,  wares,  merchandise,  utensils, 
and  implements,"  as  if  there  was  some  floating  notion  in  their  mind 
that  there  would  be  a  difference  in  their  valuation  at  that  time, — 

[  *^13  ]  that  there  would  be  something  *more  definite  done  with  reference 
to  the  valuation  of  the  buildings  and  works  and  the  estates,  as 
contrasted  with  the  previous  estimate  already  directed  to  be  made ; 
but  I  cannot  see,  after  all,  how  I  can  possibly  attribute  that  effect 
to  it,  because,  if  I  gave  that  construction,  it  would  be  to  strike  out 
altogether  from  this  yearly  valuation  any  valuation  at  all,  con- 
ventional or  otherwise,  of  the  estates,  works,  and  effects;  a 
construction  which  nobody  has  contended  for ;  and,  further  than 
that,  I  do  not  see  how  it  would  be  possible  to  arrive  at  what  the 
capital  of  the  concern  was,  or  the  mode  of  estimating  the  profits, 
unless  you  did  bring  into  the  valuation  yearly  the  whole  of  the 
stock  as  it  then  existed,  deteriorated  or  not,  as  the  ease  may  be. 
And,  therefore,  although  there  is  that  peculiarity  and  difference  in 
the  wording,  I  do  not  think  it  can  justify  me  in  holding  there  is 
any  difference  in  the  construction  of  this  clause. 

Well,  then,  if  this  be  so,  and  it  be  necessary  that  there  should  be 
an  exact  and  accurate  valuation  of  the  whole,  I  have  next  to  ask, 
what  has  been  done  ?  Has  this  course  been  followed  ?  I  find,  in 
truth,  there  never  has  been  from  year  to  year  any  valuation  what- 
ever of  a  considerable  portion  of  the  property.  I  take  the  White 
Bock  Works  as  the  leading  illustration.  It  is  unnecessary  to  go 
into  the  detail  of  some  other  matters.  They  have  been  put  down 
from  year  to  year  at  5,6002.  Now,  that  there  was  no  intenlioo, 
especially  when  this  is  to  be  construed  as  against  an  expelled 
partner,  of  excluding  this  from  valuation,  I  must  hold  to  be  dear 
on  the  face  of  the  deed.  It  was  pressed  upon  me  very  strcmgly, 
that  it  was  intended  that  the  parties  should  come  in  continually  at 
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4,5001.  as  ttie  value  of  the  capital,  and  that  therefore  they  were  to      blissr 

go  out  at  4,5001.  as  the  valae  of  the  capital.    But  what  do  I  find  the      dakibl. 

scheme  of  the  partnership  with  reference  to  capital  and  profits  ? 

The  scheme  is  this :  They  make  a  professed  valuation  *or  estimate       [  *5i4  j 

of  everything,  including    this    property.    They    then    make    an 

estimate  of  all  their  debts  and  other  charges,  to  be  set  off  on  the 

other  aide.    They  then  deduct  the  amount  of  capital  as  it  stands, 

because  they  always  head  the  one  side  with  112,000!.,  and  they  put 

P^r  contra  all  that  remains  in  suspense ;  so  that  it  is  always  the 

capital  as  it  stands  which  is  the  first  thing  to  be  deducted.    When 

that  is  done,  all  the  rest  is  to  be  treated  as  profit,  after  making,  of 

course,  such  deductions  as  are  to  be  made  in  respect  of  profit. 

They  do,  in  effect,  purport  to  have  a  valuation  of  the  property ;  and 

I  find  that  this  clause  by  no  means  says  what  it  ought  to  say,  if  the 

contention  of  the  counsel  for  the  defendants  is  right,  that,  in  making 

this  valuation  and  inventory,  you  shall  always  take  the  fixed  plant 

and  capital  at  a  given  sum.    That  is  what  one  would  expect  to  find 

in  the  deed,  if  it  were  so  intended  ;  but  all  they  say  is  this :    We 

have,  in  the  deed,  valued  the  whole  of  the  concern,  including  the 

debts  and  effects  of  the  partnership,  at  72,000{.,  and  we  have  valued 

it  at  that  sum  from  the  date  of  the  deed ;  henceforth,  on  every 

settlement  of  the  account,  you  are  to  take  this  inventory,  estimate, 

and  valuation,  only  making  all  proper  deductions.    Then,  in  fact, 

what  has  been  done  ?    Having  put  down  these  White  Bock  Works 

at  5,60M.,  when  the  partnership  started  in  1844,   that  has  been 

continued  in  every  year,  down  to  the  year  1850.    It  had  been 

taken  as  the  valuation  long  before  at  the  same  price;  and  the 

evidence  in  the  case,  which  I  do  not  find  met  by  any  counter 

evidence  on  the  part  of  the  defendants,  amounts  to  this :  that, 

taking   the  value  of  the  site  (if  I  may  so  express  it)  on  which 

the  works  are  built,  and  the  works  themselves,  with  a  hundred 

acres  attached  to  them,  and  independently  of  certain  canal  land 

and  other  land,  which,  of  course,  must  be  brought  into  valuation, 

the  value  of  that  alone  is  29,700L,  instead  of  5,600!.    Can  I  say, 

in  the  face  of  that  evidence,  that,  on  any  possible  construction, 

it  can  be  held  to  be  an  estimate  or  valuation  of  the  ^property,       [  *515  ] 

subject   to  all  proper  deductions?    In   truth,   independently  of 

goodwill,  the  value  is  47,000!.   altogether;    but  I  have  taken, 

as  the  best  illustration,  the  simple  valuation  of  the  site  of  the 

property  and  buildings,  and  which  is  proved  to  be  29,700!.  instead 

of  5,6001.    There  is  no  counter  evidence, — there  is  no  valuer  to 
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BLisBn  meet  it  on  the  other  side.  It  is  proved  that  the  property  tax  paid 
Pavibl.  iB  550Z.  Even  that  would  be  quite  sufficient.  This  property  tax  is 
paid  in  respect  of  the  property  itself,  not  in  respect  of  the  profits  of 
the  business ;  and  a  property  tax  of  6502. 1  think  I  must  hold  to 
represent  a  sum  considerably  exceeding  6,6002.  So  again,  as  to  the 
poor  rate,  448Z.  A  poor  rate  of  4481.  represents  a  capital  of  some 
9,0002.  or  10,0002.,  to  say  the  least ;  certainly  very  far  exceeding 
6,6002.  In  plain  truth,  there  has  been  no^valuation  whatever  of 
this  property ;  and  therefore  it  appears  to  me  clearly,  that  nothing 
has  ever  been  done  pursuant  to  this  clause, — which  I  am  bound  to 
construe  most  strictly, — that  could  enable  the  parties  on  such  a 
valuation  to  have  a  dissolution  according  to  this  clause. 

But  there  remains  another  question — It  is  said,  true  it  may  be, 
we  have  not  valued  according  to  the  clause,  but  the  parties  have 
met  together  from  time  to  time,  and  they  have  substituted  this 
mode  of  taking  the  valuation  for  what  would  be  a  strict  valuation 
according  to  the  clause,  making  all  proper  deductions ;  and  they 
say  we  may  put  it  higher  than  that ;  we  may  say,  if  the  parties  so 
meet,  and  they  so  agree  on  this  conventional  value,  such  as  it  is, 
you  may  call  it  a  valuation  within  the  clause  with  the  proper 
deductions.  Certainly  before  I  can  arrive  at  that  conclusion,  I 
must  see  that  it  was  most  plainly  and  distinctly  intended  by  the 
partners  with  the  view  of  meeting  all  the  various  contingencies  of 
removal  of  a  partner,  including  this  removal  by  expulsion.  Then, 
for  that  purpose,  I  turn  to  the  statement  made  by  the  defendants 
[  *616  ]  themselves,  of  the  ^reasons  and  grounds  upon  which  this  peculiar 
proceeding,  instead  of  actual  valuation,  has  been  adopted.  I  find 
this  is  what  the  defendants  state  in  their  answer  as  the  reason  for 
adopting  this  particular  mode  of  valuation.  They  first  of  all  speak 
of  the  price  of  copper  varying  very  much,  and  being  subject  to 
certain  great  fluctuations,  and  so  on.  They  then  severally  say 
''that  this  circumstance  and  the  obligation  imposed  by  the  said 
articles  on  the  surviving  and  continuing  partners  for  the  time 
being  in  the  said  firm  to  take  the  shares  of  retiring  and  deceased 
partners  at  the  sums  at  which  the  shares  respectively  stand  in  the 
said  partnership  books,  have  rendered  it  necessary  that  the 
accounts  of  the  said  partnership  should  be  so  taken  as  to  secure 
such  surviving  and  continuing  partners  from  future  loss,  arising 
from  depreciation  in  the  property  and  effects  of  the  said  partner- 
ship; and  they  accordingly  say,  that,  with  this  view,  it  has  been 
for  many  years  last  past,  and  f rom^a  period  anterior  to  the  year 
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1889,  ihe  practice  of  the  said  partnership,  in  taking  the  said  annaal  Blissot 
acconnts,  to  contemplate  the  possibility  of  a  disastrous  termination  danibl. 
of  the  said  business,  and  to  look  forward  to  the  possibility  of  a  sale 
becoming  necessary  under  the  most  disadvantageous  circumstances, 
and  to  take  care  that  there  should  be  safGicient  assets,  even  under 
such  drcomstances,  for  discharging  all  the  liabilities  of  the 
partnership,  including  the  amount  of  capital  due  to  the  partners 
respectively ; "  and  they  say  "  that,  with  the  view  aforesaid,  in  all 
the  annual  estimates  of  the  fixed  property,  works,  and  plant  of  the 
said  partnership,  the  same  have  been  valued,  not  in  any  respect 
with  reference  to  their  actual  cost,  or  what  they  would  be  worth  as 
a  going  concern,  but  with  reference  to  the  position  of  the  partners 
in  the  said  firm  under  the  said  partnership  articles,  and  at  sums 
which,  after  full  consideration  by  the  partners  of  all  the  circum- 
stances affecting  the  said  properties,  works,  and  plant,  and  the  said 
trade,  it  was  fairly  considered  the  same  would  realise,  in  the  event 
of  the  ^same  being  brought  to  sale  by  the  stoppage  of  the  concern."  [  •517  ] 
That  is  the  principle  which  they  state  to  have  induced  them  to  put 
ihese  particular  fixed  values,  or,  in  other  words,  to  make  no 
valuation,  but  to  set  a  nominal  and  conventional  value  on  all  this 
property ;  and  they  say,  that  that  is  one  mode  of  making  the 
proper  deductions  in  respect  of  the  valuation, — a  mode  adopted 
with  regard  to  retiring  and  deceased  partners,  and  the  necessity 
imposed  on  the  remaining  partners  of  purchasing  the  shares.  How 
has  a  valuation  come  to  upon  that  basis,  and  for  those  reasons,  any 
relation  whatever  to  the  case  of  an  expelled  partner,  when  the 
expelling  partners  are  not  compelled  to  take  the  shares,  but  when 
they  themselves  acquire  the  shares  by  their  own  act,  and  by  their 
own  express  wish  and  intention  ?  I  can  understand,  that,  looking 
to  death,  which  may  happen  to  any  one  or  other  of  them  in  the 
course  of  the  year,  the  parties  might  well  say,  '*  If  either  of  us  die, 
and  there  be  this  sudden  difficulty  thrown  upon  the  firm — ^we  know 
not  when — ^it  may  be  at  a  moment  of  pressure,  and  when  these 
disastrous  circumstances  are  likely  to  take  place ;  "  or,  looking  at  a 
ease  of  a  party  retiring  at  his  own  solicitation,  and  therefore 
knowing  all  the  circumstances  fully  beforehand, — they  might  say, 
that  this  was  a  reasonable  and  proper  course,  although  perhaps  not 
strictly  according  to  the  terms  of  the  articles,  but  amounting  to  a 
new  arrangement  and  agreement  between  the  parties ;  but  it  has 
not  the  slightest  bearing  on  a  case  where  the  parties  exercising 
their  own  option  insist  on  becoming  purchasers  of  the  share  of  the 
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BLI88XT  expelled  partner.  If  sach  a  case  had  ever  been  contemplated,— it 
Danibl.  ^  i^  evidence  that  this  expulsion  clause  had  never  been  thought  of 
by  anybody  ; — ^but  if  anybody  had  considered  the  question  of  what 
was  fair,  right,  and  just,  with  reference  to  the  expelled  partner,  it 
is  impossible  to  say  that  that  is  to  be  put  upon  the  same  footing, 
or  that  it  ought  to  be  so  valued  as  if  you  were  compelled  to  take 
the  property,  or  as  if  the  whole  property  were  about  to  be  disposed 
[  *518  ]  of  on  a  disastrous  termination  *of  the  partnership.  In  truth,  as 
to  the  deceased  partner,  he  loses  all  interest  on  his  death.  The 
retiring  partner  voluntarily  renounces  all  the  accruing  profits 
coming  to  him.  The  bankrupt  or  insolvent  partner  in  like  manner 
becomes,  by  operation  of  law,  disentitled  to  any  remaining  profits. 
But  the  expelled  partner  has  all  future  profits  forcibly  taken  from 
him.  He  is  driven  out  of  what  is  a  going  concern  ;  and  he  is  told 
that  he  is  to  be  driven  out  at  a  price  fixed  on  his  property,  and  that 
the  valuation  is  to  be  made  as  if  it  were  a  valuation  made  under 
the  most  disastrous  circumstances;  whereas  the  expulsion  would 
never  take  place  in  a  time  of  disaster,  and  may  be  expected  to  take 
place  at  a  time  of  considerable  prosperity,  and  in  the  full  vigour 
and  force  of  a  going  concern.  I  cannot,  therefore,  hold  that  a 
valuation  made  on  such  a  principle  is  a  valuation  within  the 
meaning  of  this  clause. 

There  is  another  point  raised  as  to  the  reserves,  which,  I  think, 
is  only  of  importance  as  conducing  further  to  show  that  what  these 
gentlemen  have  stated  is  truly  stated  as  the  principle  on  which 
they  proceed.  With  regard  to  reserves,  it  would  be  monstrous  to 
suppose  that  any  party  contemplating  the  possibility  of  there  being 
an  expelled  partner  would  think  it  right  or  proper,  with  r^ard  to 
the  expelled  partner,  to  appropriate  a  large  portion  of  his  profits 
for  the  past  year,  for  the  purpose  of  insuring  that  in  which  he 
would  not  have  the  slightest  interest — the  future  insurances,  the 
future  chances  of  litigation,  and  many  other  points  of  a  like 
nature,  which  occur  in  these  reserves.  It  would  be  absurd  to 
suppose  that  this  was  in  the  contemplation  of  anybody.  It  would, 
indeed,  offer  no  difficulty  in  the  way  of  adjusting  the  accounts, 
because  of  course  it  is  merely  a  matter  of  account ;  and  it  would 
be  very  simple,  if  an  error  of  that  kind  had  been  made,  merely  to 
transfer  to  the  expelled  partner's  share  those  profits  which  have 
been  so  set  aside. 
[  ^19  ]  I  do  not  overlook  the  fact  of  this  gentleman  having  settled  a 

number  of  the  accounts  on  this  principle  with  deceased  partners, 
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and  one,  under  peculiar  circumstances,  of  a  gentleman  who  knew      Blissbt 
himself  to  be  dying  at  the  time  he  settled  the  account.    I  do  not      daitibl. 
forget  that ;  but  it  seems  to  be  entirely  consistent  with  the  state- 
ment in  the  answer,  that  this  principle  was  adopted  with  reference 
to  a  retiring  or  a  deceased  partner. 

Being  of  opinion,  as  I  am,  that  no  valuation  in  truth  has  ever  been 
made  which  would  fit  the  case  of  an  expelled  partner,  I  am  next  to 
consider  what  the  effect  of  that  is  on  giving  a  notice  of  this  descrip- 
tion. I  apprehend,  if  there  is  no  mode  of  valuing  the  share,  and 
there  appears  to  me  clearly  to  be  no  mode  except  that  pointed  out 
by  the  deed — which  is  now  impossible — then,  even  for  the  sake  of 
the  defendants  themselves  who  gave  the  notice,  I  am  bound  to  hold 
that  the  power  cannot  be  exercised, — to  say  nothing  of  the  party 
who  is  expelled ;  because,  as  Sir  Fitzi-oy  Kelly  has  well  observed, 
the  whole  scheme,  and  frame,  and  object  of  the  articles  was,  not  to 
break  np  the  partnership — not  to  have  a  forced  sale  and  valuation ; 
and  if  you  can  only  expel  a  partner  by  bringing  his  share  to  that 
forced  sale  and  valuation,  the  consequence  would  be,  not  that 
he  is  to  be  expelled,  but  that  the  power  of  expelling  him  cannot  be 
carried  into  effect 

There  is  a  case  before  Lord  Eldon  of  Jackaan  v.  Sedgwick  (l), 
where  what  had  happened  was  this :  the  partnership  articles  had 
provided  that  the  parties  would  be  partners  in  the  trade  of  ship- 
agente,  Bhip*brokers,  and  insurance-brokers.  They  respectively 
further  agreed,  that  they  would  be  copartners  in  any  other  business 
they  should  agree  upon,  and  the  whole  was  comprised  in  one  term 
of  seven  years.  *Then  there  was  a  clause  for  taking  accounts,  very  i  •520  ] 
similar  to  that  in  this  deed;  and  that,  upon  the  death  of  any 
partner,  ihe  executors  should  be  paid  according  to  those  accounts, 
and  bonds  should  be  given.  What  happened  was  this :  no  account 
had  been  kept  in  the  form  provided  by  the  deed ;  and  there  was  a 
further  circumstance,  that  they  had,  but  in  strict  accordance  with 
the  provisions  of  the  deed,  entered  into  another  business,  namely, 
one  of  mercantile  engagements  as  shippers  of  goods,  and  not  merely 
as  being  ship-agents  and  brokers.  Then,  on  the  death  of  a  partner, 
a  bond  was  executed  by  the  surviving  partners,  reciting  that  no 
aceoant  had  been  kept,  but  that  they  had  agreed  the  accounts 
should  be  settled  at  a  given  sum,  and  they  gave  their  bond  for  the 
payment  of  that  sum,  as  the  share  stood,  to  the  executors  of  the 
deceased  partner.  It  turned  out,  that,  after  they  had  given  this 
(1)  18  B.  B.  109  (1  Swaust  460). 
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Blibbr  bond,  disasters  happened  in  their  speculations  in  business;  and 
DAinxL.  ^b^y  ^^^  &  ^^1  to  ^  relieved  from  that  bond,  and  were  relieved. 
Now,  what  Lord  Eldon  says  is  this :  "  The  articles  of  partnership 
seem  to  refer  only  to  the  trade  of  ship-agents  and  brokers,  and 
it  is  difficult  to  apply  them  to  trade  of  another  description. 
The  question  will  be,  whether  the  proceeding  de  anno  in  annum 
without  settling  the  accounts,  and  the  engaging  in  business  not 
contemplated  by  the  articles,  are  not  evidence  of  the  intention 
of  the  parties  to  waive  the  agreement?  Partnership  accounts 
may  be  taken  in  various  ways;  the  distinction  is,  that,  in 
the  absence  of  a  special  agreement,  the  accounts  must  be  taken 
in  the  usual  way ;  but  where  a  special  agreement  has  been  made, 
it  must  be  abided  by,  provided  that  the  parties  have  acted  on 
it ;  if  not,  I  always  understood  that  the  articles  are  read  in  this 
Court  as  not  containing  the  clauses  on  which  the  parties  have  not 
acted  "  (1).  Of  course,  if  this  clause  of  valuation  be  considered  out 
[  *52i  ]  ^^  ^^^  deed,  why  then  the  power  of  expulsion  must  necessarily  *be 
removed  with  it.  ''  There  would  be  no  difficulty  in  applying  the 
articles  to  the  particular  business  with  reference  to  which  they 
were  framed ;  but  if  the  parties  engaged  in  business  in  which  their 
application  would  work  injustice,  as  in  importation  or  exportation 
where  the  returns  could  not  be  ascertained  at  the  period  limited — 
then,  I  say,  that  these  articles,  though  they  contain  a  general  refer- 
ence to  other  business,  are  not  such  as  would  have  been  prepared 
with  relation  to  that  specific  business ;  and  that  engaging  in  that 
business  affords  a  reason  for  not  performing  the  stipulations.  Con- 
sidering the  difficulty  of  now  making  up  the  account,  after  an 
interval  of  four  or  five  years,  I  cannot,  at  present,  think  the 
executors  of  the  deceased  partner  entitled  to  insist  on  the  articles. 
I  will  read  them ;  but,  unless  I  intimate  a  change  of  opinion,  the 
motion  must  be  granted  "  (2).  I  apprehend  that  that  case  has,  in 
this  respect,  a  considerable  bearing  on  the  case  before  me ;  that,  if 
you  find  this  clause  not  acted  upon,  and  therefore  in  a  state  in 
which  it  must  be  considered  as  removed  from  the  deed,  then, 
inasmuch  as  the  clause  of  expulsion  must  be  followed  by  the  con- 
sequence of  the  partner  being  paid  according  to  this  valuation,  it  is 
impossible  to  hold  that  the  power  of  expulsion  can  be  exercised ; 
and,  therefore,  I  have  come,  I  confess,  to  the  conclusion,  on  that  part 
of  the  case  alone,  that  it  would  have  been  impossible  to  sustain  this 
power  of  expulsion  in  the  mode  in  which  it  has  been  exercised. 
(1)  18  E.  B.  p.  117  (I  Swanst.  469).       (2)  18  B.  B.  p.  117  (1  Swanst  470). 
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Now,  there  remains  the  question,  on  which  also  I  am  of  opinion  blissbt 
with  the  plaintiff, — which  I  said  was  the  last  point  I  had  to  consider,  dan'ibl. 
whether,  assuming  even  the  power  of  expulsion  had  remained,  it 
has  been  so  exercised  in  this  case  that  the  Court  would  give  effect 
to  this  notice,  and  declare  that  the  plaintiff  had  ceased  to  be  a 
partner.  Now,  this  is  certainly  the  most  painful  part  of  the  whole 
case ;  and  I  have  purposely  gone,  first,  through  that  which  is  the 
more  ^abstract  part  of  the  case,  with  reference  to  the  dry  construe-  [  *622  ] 
tion  of  law  upon  these  articles ;  and  I  feel,  in  one  sense,  more  satisfied 
iu  my  own  mind  that  I  can,  upon  that  part  of  the  case,  come  to  a 
conelaaion  without  even  the  possibility  of  allowing  one's  feelings  to 
be  mixed  up  in  any  way  with  this  extremely  painful  part  of  the 
investigation.  I  must  confess,  I  never  remember  to  have  witnessed 
in  this  Court,  among  persons  of  the  high  station  which  these 
gentlemen,  both  plaintiff  and  defendants,  have  occupied  in  the 
m^^cantile  world,  a  course  of  proceeding  so  extremely  unsatisfactory 
and  harsh,  and  so  wanting,  not  only  in  regard  to  any  consideration, 
but,  what  I  think  is  of  much  more  importance  in  this  case — ^any 
fair  dealing  towards  the  party  who  has  been  expelled  from  this 
partno^hip.  I  have  said  before,  that  I  hold  with  the  defendants, 
that  tiiey  were  competent  to  give  a  notice  to  dissolve  without 
assigning  any  reason ;  that  they  were  competent  to  exercise  that 
power  without  holding  any  meeting  with  their  copartners ;  but  then 
the  power  must  be  exercised  bond  fide.  Good  faith  is  unquestionably 
of  the  essence  of  all  contracts.  Sir  Fitzroy  KeUy  has  said,  that 
I  could  not  introduce  any  new  words  into  this  contract.  The  Court 
does  not  do  so,  but  the  Court  pre-supposes  in  every  contract,  and, 
if  there  can  be  a  difference,  more  especially  in  every  'contract  of 
partnership,  a  basis  of  good  faith,  upon  which  all  the  stipulations 
contained  in  the  deed  must  rest.  This  power  would  never  be 
allowed  to  be  exercised  by  this  Court  in  a  manner  against  what 
I  may  call  the  truth  and  honour  of  these  articles,  borrowing  an 
expression  which  has  been  applied  to  another  description  of  con- 
tract. It  is  quite  clear  that  this  power  was  never  intended  to  be 
exercised  by  any  two  thirds  of  the  partners  merely  and  solely  for 
their  own  exclusive  benefit.  If  cause  be  shown,  of  course  it 
removes  aU  difficulty  with  reference  to  fraud,  using  that  word 
according  to  the  sense  in  which  the  Court  uses  it ;  but,  if 
cause  be  not  shown  and  proved,  then  it  must  be  very  clearly 
made  out  that  the  exercise  of  the  power  has  been  in  good  faith. 
*I  will  put  one  or  two  illustrations  to  show  in  what  manner  I      [  ^623  ] 
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Blissvt  conceive  it  to  be  clear  the  power  could  not  have  been  properly 
Dakiel.  exercised.  I  will  suppose  the  case  of  a  very  profitable  year 
occurring  after  a  very  disastrous  one,  and  then  the  notice  given  by 
two  thirds  of  the  partners,  just  as  the  share  of  profits  is  about  to 
be  ascertained,  to  another  partner,  that  he  is  to  be  expelled,  and 
then  a  subsequent  resolution,  which  they  have  the  power  of  making 
at  a  meeting,  appropriating  his  shares  to  themselves, — no  one  can 
contend  that  such  an  exercise  of  power  could  be  upheld.  Again,  I 
will  suppose  this:  that  this  peculiar  mode  of  undervaluing  the 
whole  of  the  property  of  the  partnership  in  this  extraordinary 
manner,  may  have  continued  to  the  very  last  year  of  the  partner- 
ship,— the  partnership  about  to  dissolve, — every  body  aware  that 
what  had  been  valued  at  5,600Z.  was  really  worth  20,000Z.  I  will 
suppose  the  notice  to  have  been  given  just  as  the  affair  was  about 
to  be  wound  up ;  then,  I  think,  every  body  will  say  that  it  would 
be  quite  impossible  that  a  notice  given  under  those  circumstances, 
and  with  no  ground  assigned,  could  be  maintained  in  this  Court. 
Those  are  tests  to  show  that  the  literal  construction  of  these 
articles  cannot  be  enforced,  although,  in  fact,  you  are  not  obliged 
to  assign  any  particular  cause  for  the  act  of  expulsion.  There  is  an 
expression  in  the  Institutes  with  reference  to  this  very  question,  of 
how  far  you  may  dissolve  a  partnership  for  your  own  benefit,  which, 
I  think,  seems  applicable  to  the  consideration  of  this  case.  It  is 
laid  down  thus  in  the  Third  Institute,  under  the  title  of  "  De 
Societaie :  '*  "  At  cum  aliquis  renunciaverit  societati,  solvitur 
societas.  Sed  plane  si  quis  callide  in  hoc  renunciaverit  societati, 
ut  obveniens  aliquod  lucrum  solus  habeat'* — ^then  the  instance  is 
given — ^'Telutisi  totorum  bonorum  socius,  cum  ab  aliquo  hseres 
esset  relictus,  in  hoc  renunciaverit  societati,  ut  hsreditatem  solus 
lucri  faceret;  cogitur  hoc  lucrum  communicare  "  (l).  It  must  be 
[  •524  ]  plain,  that  you  can  neither  exercise  a  power  of  this  description  *by 
dissolving  the  partnership,  nor  do  any  other  act  for  purposes 
contrary  to  the  plain  general  meaning  of  the  deed,  which  must  be 
this — that  this  power  is  inserted,  not  for  the  benefit  of  any  par- 
ticular parties  holding  two  thirds  of  the  shares,  but  for  the  benefit 
of  the  whole  society  and  partnership,  it  being  considered  to  be  an 
advantage  to  all  that  there  should  be  this  particular  power.  Now, 
how  has  it  been  exercised  here  ?  The  circumstances  are  these — 
they  are  stated  at  full  length  in  the  evidence.  I  think  I  can  give 
them  with  sufficient  accuracy  without  referring  to  the  statements. 

(1)  Inst.  3,  26,  4. 
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They  are  etated  by  the  defendants  themselves  to  have  occurred  in      blisbst 
this  way :  We  met  together  on  the  26th  of  Aagust,  to  settle  the      danivl. 
accounts.     Previously  to  that,  on  the  27th  of  July,  Mr.  Philip 
Henry  Yanghan,  the  son  of  the  defendant  Philip  Yaughan,  had 
been  admitted  a  partner  into  the  concern.     He  was  a  young  man ; 
he  had  only  just  attained  his  age  of  twenty-one — he  had  been  a  few 
years  before  a  clerk,  at  a  salary  of  150Z.  a  year — he  is  put  into  a 
share  at  the  price  of  4,600Z.,  producing  him,  for  that  year  at  all 
events,  I  do  not  know  if  that  is  a  fair  average  of  years,  something 
over  1,OOOZ.  for  the  year's  income.     This  having  been  done,  on  the 
26th  of  August  the  father  thinks  it  desirable  that  his  son  should  be 
also  a  co-manager  with  himself  of  this  concern.    The  father,  at 
this  time,  was  manager  with  a  salary  of  1,000Z.  a-year,  and  evidently 
managing  it  very  much  to  the  satisfaction  of  all  persons  concerned 
in  the  partnership.    He  proposes  that  his  son  should  be  so  admitted. 
The  plaintiff  Mr.  Blisset  objects.    He  objects  to  it  on  principle ; 
that  is  admitted  on  all  sides  ;  he  does  not  object  to  it  on  the  ground 
of  the  15(M.  a-year  which  is  proposed  to  be  allowed  and  continued 
to  him,  because  Mr.  Philip  Yaughan  the  father  says,  I  am  willing 
to  take  that  on  myself.    That  does  not  appear  to  be  the  point  in 
dispute.    He  says,  I  object  to  it  on  principle.    It  is  further  stated 
in  the  answer,  that  this  was  done  in  a  most  insolent  and  offensive 
manner.    It  is  further  stated  by  Mr.  *Cave  and  Mr.  Daniel  senior,       [  *525  ] 
that  they  had  witnessed  on  this  and  other  occasions  an  offensive 
manner  on  the  part  of  Mr.  Blisset  towards  Mr.  Yaughan;  and 
Mr.  Yaughan  further  says  this  was  only  the  conclusion  of  a  course 
of  offensive  and  insulting  treatment  on  the  part  of  Mr.  Blisset, 
which  made  it  clear  to  his  mind  that  he  could  no  longer  continue 
in  the  partnership  with  him.    Well,  it  does  not  appear,  and  I  am 
now  taking  their  own  statement  only — I  shall  see  presently  how 
the  evidence  bears  upon  it ;  but,  taking  their  own  statement,  it 
does  not  appear  that  any  remonstrances  were  made,  either  by 
Mr.  Yaughan,  Mr.  Daniel,  or  Mr.  Cave,  with  regard  to  the  manner 
in  which  Mr.  Blisset  had  so  conducted  himself ;  but,  as  soon  as 
Mr.  Blisset  had  retired,  Mr.  Cave  and  Mr.  Yaughan  have  a  conver- 
sation together,  and  Mr.  Yaughan  states  that  he  is  extremely 
offended  at  what  has  taken  place,  and  so  offended  that  he  will 
not  remain  in  the  partnership  if  Mr.  Blisset  does.    Whereupon 
Mr.  Cave  says,  "  I  wish  we  could  get  rid  of  him."     I  am  bound  in 
justice  to  Mr.  Cave  to  say  that  he  explained  this  by  saying,  "  I  did 
not  mean,  and  I  had  no  wish,  to  get  rid  of  him ;  but  if  the  alternative 
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Blisbbt  were  that  Mr.  Blisset  or  Mr.  Vaughan  must  go,  I  shoald  prefer 
Dakikl.  getting  rid  of  Mr.  Blisset,  and  therefore  I  wish  that  we  could  get 
rid  of  Mr.  Blieset ;  and  if  you  Mr.  Vaughan  insist  on  going,  and 
say  that  you  will  go  if  he  does  not,  he  must  go."  That  is  the 
interpretation  Mr.  Cave  gives  in  order  to  make  it  consistent  with 
the  subsequent  letter  which  he  wrote  to  Mr.  Blisset.  But  this 
being  said,  Mr.  Vaughan  states  that  the  expression  of  Mr.  Cave  put 
into  his  mind  that  which  he  had  before  utterly  forgotten — ^the 
clause  of  expulsion.  This  clause,  which  had  been  a  dead  letter 
from  1823,  when  it  was  first  introduced  into  the  old  articles,  seems 
to  have  been  totally  forgotten  by  Mr.  Vaughan  and  by  Mr.  Cave ; 
when  it  suddenly  flashes  across  Mr.  Vaughan's  mind  that  there  is 
a  way  of  getting  rid  of  Mr.  Blisset,  and  he  sends  for  the  articles ; 
[  ^62^  ]  and  he  and  *Mr.  Cave  look  over  the  clause  together,  and  thereupon 
no  final  determination,  according  to  their  account,  is  come  to ;  but 
it  is  proposed  that  Mr.  Vaughan  shall  write  a  letter  to  Mr.  Cave 
and  a  letter  to  Mr.  Daniel,  stating  what  he  had  urged  as  to  the 
objections  to  the  conduct  of  Mr.  Blisset,  and  his  determination  to 
retire  from  the  partnership  unless  his  conduct  were  altered.  Now, 
all  this  having  taken  place,  and  it  being  arranged  that  such  a  letter 
should  be  written  on  the  26th  of  August,  they  do  not  meet  again 
till  the  29th  of  August.  The  parties  were  to  have  dined  together 
in  the  interval,  and  Mr.  Blisset  gets  a  letter  from  Mr.  Cave ;  the 
contents  of  which  were,  that  Mr.  Vaughan  declined  to  meet  him,  as 
he  was  so  offended  by  what  had  taken  place  that  it  was  impossible 
for  him  to  do  so.  Surely,  there  is  a  great  deal  more  that  Mr.  Cave 
ought  to  have  stated  in  that  letter.  Mr.  Cave  knew,  at  this  time, 
of  the  clause  of  expulsion  contained  in  the  articles ;  he  knew  that 
Mr.  Vaughan,  when  in  a  great  state  of  excitement,  had  called  this 
clause  to  his  attention,  and  had  expressed  his  own  determination  to 
retire  unless  Mr.  Blisset  were  removed  ;  he  knew  that  he  (Mr.  Cave) 
had  said,  "I  wish  we  could  get  rid  of  him,"  therefore,  having 
at  least  a  half-formed  intention  of  expelling  Mr.  Blisset,  he 
(Mr.  Blisset)  is  not  informed  of  anything  that  has  been  done  in 
this  respect ;  but  having,  on  the  26th  of  August,  before  the  con- 
versation arose,  signed  those  accounts  that  were  adjusted  between 
them — not  the  accounts  themselves,  but  the  sheet  with  reference 
to  profit  and  loss — he  is  allowed  to  come  to  a  meeting  where  the 
arrangement  about  finally  signing  the  account  is  to  take  place  on  the 
29th,  without  the  slightest  communication  having  been  made  with 
reference  to  the  clause  of  expulsion, — ^much  less  of  any  intention 
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to  ael  npon  it.  Accordingly  he  comes  on  the  29th.  He  is  blibsbt 
then  allowed  to  sign  and  definitely  bind  himself  with  reference  to  danIbl. 
those  accounts,  and  no  communication  whatever  is  made  to  him  of 
any  determination  or  notion  entertained  on  the  part  *of  these  [  *S27  ] 
parties  to  expel  him  from  the  partnership,  nor,  indeed,  of  any 
serious  complaint  having  been  made  by  the  copartners  Cave  and 
Daniel  until  he  has  done  that  act,  and  bound  himself  conclusively, 
as  is  supposed,  by  those  accounts.  Then,  that  having  been  done, 
the  letter,  which  is  an  arranged  letter,  written  to  Gave  and  Daniel, 
is  produced,  and  placed  before  Mr.  Blisset.  Mr.  Blisset  again 
states  that  his  only  object  was  to  discuss  the  matter  as  a  matter  of 
business.  He  saw  no  reason  why  Yaughan  should  be  so  indignant 
at  the  course  taken.  He  says,  if  there  is  anything  offensive,  he 
should  be  glad  to  have  it  stated ;  and  the  only  answer  made  to 
him — ^neither  Cave  nor  Daniel  stating  **  We  have  often  noticed 
your  offensive  conduct,  and  we  concur  with  Mr.  Yaughan " — all 
that  takes  place  is,  Mr.  Yaughan  says,  "  I  shall  get  into  such  a 
state  of  temper,  feeling  as  I  do  your  conduct  towards  me,  if  I 
attempt  to  enter  into  this,  that  I  would  rather  decline  it ;  *'  and  the 
result  is,  that  Cave  says  to  Blisset,  ''  Well,  Blisset,  what  is  to  be 
done  ?  "  Blisset  says,  "  Done !  I  know  nothing  that  is  to  be  done  ;  " 
he  having  not  the  least  notion,  as  far  as  I  can  see,  any  more  than 
Yaughan  had  a  few  days  before,  of  the  existence  of  the  expulsion 
clause  in  the  articles ;  "  if  Mr.  Yaughan  will  retire,  he  must  retire  : 
I  have  no  intention  of  retiring.*'  And  he  leaves  the  room  saying, 
**  I  shall  go  and  consult  my  solicitor."  That  is  the  state  of  things 
deposed  to  by  the  defendants ;  and  then  this  is  followed  by  the 
notice  of  expulsion  sent  to  Mr.  Blisset.  Now,  if  it  had  rested  upon 
that  state  of  things  alone,  it  strikes  me  that  it  would,  be  impossible 
to  uphold  that  notice.  That  power  is  not  given  for  the  purpose  of 
being  used  for  the  benefit  of  any  one  partner.  The  power  is 
intrusted  to  two  thirds  for  the  benefit  of  all ;  it  ought  to  have  been 
exercised  for  the  benefit  of  all,  and  it  never  was  intended  that  any 
one  partner — for  really  in  this  case  the  whole  has  emanated  from 
one  partner,  namely,  Mr.  Yaughan — it  never  was  intended  that 
any  one  partner,  being  ^dissatisfied  with  the  manner  and  conduct  [  *^^  ] 
of  anottier  partner,  if  he  really  were  so,  as  to  which  I  have  consider- 
able doubt — ^it  never  was  intended  he  should  be  able,  behind  the 
back  of  the  other  partner  who  is  to  be  expelled,  to  suggest  and 
procure,  nay,  almost  by  threats  to  coerce,  the  parties  who  may 
happen  to  be  the  holders  of  the  other  remaining  shares  sufficient 
R.B. — ^VOL.  xo.  81 
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BLI88ET       to  make  up  the  majority  of  the  two  thirds,  to  concur  with  him  iu 
Danikl,      expelling  that  partner  whom  he  seeks  to  expel.     It  is  clear,  upon 
all  the  evidence, — if  I  admitted  the  answer  as  conclusive  evidence 
against  themselves, — that  no  object  was  to  he  obtained   by  the 
partnership  by  expelling  Mr.  Blisset,  except  that  Mr.  Yaughan  says 
"  I  will  not  remain  if  Mr.  Blisset  does."     So  far  it  may  be  said  to 
be  an  object ;  but  Mr.  Yaughan  says,  ''  Being  the  useful  man,  the 
manager,  I  am  not  going  to  remain  if  Mr.  Blisset  does."     That  is 
the  sole  object  that  Mr.  Yaughan  suggests ;  there  was  no  need  of 
coming  to  a  hasty  conclusion  upon  the  subject— there  was  time  for 
deliberation — there  was  time  for  communicating  with  Mr.  Blisset. 
Mr.  Yaughan  could  not  retire,  the  parties  seem  to  have  forgotten 
that, — without  their  leave ;  he  might  retire  from  the  management, 
but  he  could  not  withdraw  from  the  partnership  without  they  gave 
their  consent — there  was  ample  opportunity  before  it  could  be  done, 
although  I  observe  Mr.  Yaughan  says  in  his  letter  to  Mr.  Thomas 
Daniel  the  younger — "  We  very  much  regret  we  were  obliged  to 
act,  because  we  had  not  time  to  consult  with  you."    What  need 
was  there  for  this  haste  ?    What  had  Mr.  Blisset  done  ?    Assuming 
their  case  to  be  correct  throughout,  he  had  merely  made  himself 
very  disagreeable  to  Mr.  Yaughan —surely  that  which  had  been 
endured  for  several  years,  according  to  Mr.  Yaughan,  might  well  be 
endured  for  a  few  weeks  longer ;  but,  even  in  that  state  of  circum- 
stances, the  negotiating  by  one  partner  for  the  concurrence  of  his 
two  copartners  to  exercise  this  power  in  the  manner  it  has  been 
exercised,  is  in  itself  a  course  of  proceeding  which  the  Court  would 
[  ^629  ]       hold  *sufiBcient  to  invalidate  the  act,  if  there  existed  nothing  else  in 
the  matter.  With  regard  to  that,  I  will  just  refer,  though  it  is  merely 
by  way  of  analogy,  to  what  was  said  by  Sir  William  Grant  in  the 
case  of  Featherstonhaugh  v.  Fenwick  (i),  of  the  necessity  of  good 
faith  between  partners,  and  of  avoiding  all  clandestine  proceedings 
on  the  part  of  one  partner  in  regard  to  another,  by  which   any 
possible  advantage  can  accrue  to  that  other  partner.    The  case  was 
one  of  a  partnership   dissolvable  at  will  by  notice.     The  parties 
having  a  house  of  business,  the  lease  of  which  was  just  expiring, 
Mr.  Fenwick,  a  partner,  goes  to  the  lessor,  and  tells  him  he  has 
quite  made  up  his  mind  to  have  nothing  more  to  do  with  his  partner, 
Mr.  Featherstonhaugh,  and  gets  from  the  lessor  of  the  premises 
the  renewal  of  the  lease ;  it  is  not  to  be  done  till  after  the  dissolution ; 
the  dissolution  takes  place  on  the  very  day  on  which  the  lease  was 
(1)  11  E.  E.  77  (17  Yes.  298). 
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granted  :  that  of  course  was  set  aside ;  and  what  Sir  William  Grant  Blisskt 
says,  having  a  bearing  on  this  particular  branch  of  the  case,  is  this :  daitibl. 
he  says — **  When  the  application  was  made  for  a  renewal,  no  notice 
of  dissolution  had  been  given,  nor  had  the  plaintiff  notice  of  any 
intention  of  renewing  the  lease.  It  is  not  true,  as  has  been  repre- 
sented, that  the  impediment  to  a  renewal  to  the  partnership  arose 
solely  from  the  indisposition  of  Mr.  Wilkinson  (the  lessor)  to  any 
connection  with  the  plaintiff;  as,  before  any  objection  had  been 
made  on  that  or  any  other  ground,  the  defendant  goes  with  the 
intention  and  for  the  direct  purpose  of  obtaining  a  renewal  for  him- 
self and  his  son  exclusively.  He  makes  the  application  to  Murray, 
who  says,  the  proposal  was  for  a  renewal  for  the  benefit  of  the 
defendants,  expressly  excluding  the  plaintiff,  with  whom  it  was 
represented  that  George  Fen  wick  was  determined  to  have  no  further 
connection  in  trade ;  and  though  it  may  be  true,  that  Wilkinson 
afterwards  said,  he  would  not  have  ^granted  a  lease  to  the  defen-  [  *530  ] 
dants  jointly  with  the  plaintiff,  that  declaration  had  become  quite 
unnecessary  by  the  resolution  previously  expressed  by  the  defendant, 
not  to  take  a  lease  jointly  with  him.  This  clandestine  conduct  was 
very  unfair  towards  the  plaintiff.  The  defendants  had  not  intimated 
to  him  that  they  would  not  have  any  further  connection  with  him, 
and  that  they  intended  to  apply  for  a  lease  on  their  own  account. 
They  ought  first  to  have  given  him  notice,  and  to  have  placed  him 
on  equal  terms  with  them ;  and  then,  if  Mr.  Wilkinson  had  thought 
proper  to  give  them  the  preference,  the  case  might  admit  of  a 
different  consideration  "  (1). 

Now,  the  mode  in  which  that  seems  to  me  to  apply  to  this  case 
is  this  :  it  was  not  fair  nor  right — it  was  clandestine,  I  must  say, 
on  the  part  of  Mr.  Yaughan,  to  secure  the  ear,  if  I  may  say  so,  of 
those  parties  having  the  controlling  power,  as  making  up  with  him- 
self two  thirds  of  the  partnership,  and  by  a  representation  of  his  case, 
and  for  his  own  purposes, — for  his  own  object  alone, — to  get  them, 
by  the  threat  of  removing  himself  from  the  partnership,  to  sign  this 
document,  without  the  slightest  communication  to  Mr.  Blisset.  He 
had  no  right  to  acquire  the  advantage  which  he  does  acquire  by  that 
act ;  be  acquires  the  advantage  of  becoming  the  purchaser  of  these 
shares  ;  supposing  all  the  valuations  made  correctly,  they  were  very 
advantageous  terms;  and  he  acquires  the  power  of  paying  off  a 
gentleman  his  capital  of  18,000^.  or  14,0002.,  producing  between 
24  and  26  per  cent,  per  annum,  and  appropriating  to  himself  the 
(1)  11  B.  B.  pp.  84,  85  (17  Yes.  811,  312). 

81—2 
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BL18BR      profits  which  the  concern  was  producing ;  and  he  does  that  by  a 

DiKisL.  commnnication  behind  the  back  of  Mr.  Blisset,  when  I  hold  it  was 
incnmbent  upon  him  to  let  Mr.  Blisset  have  at  least  an  equal 
opportunity  with  himself  of  laying  before  the  other  partners,  who 

[  *63i  ]  held  the  two  thirds,  what  *his  case  was.  Whether  it  was  expedient 
or  proper  for  the  benefit  of  the  partnership  that  he  should  be 
removed  instead  of  Mr.  Yaughan  being  removed,  or  whether  it  was 
necessary  that  either  the  one  or  the  other  should  retire,  I  hold  it 
was  a  point  of  duty,  not  only  to  Mr.  Blisset  but  to  Mr.  Daniel  the 
younger, — not  that  there  should  be  a  consultation  in  committee — ^I 
do  not  say  that, — for,  if  Cave,  Daniel,  and  Yaughan  were  all  equally 
of  one  mind,  that  it  was  expedient  that  Mr.  Blisset  should  be 
expelled,  that  would  be  sufficient;  but,  that  Mr.  Yaughan,  who 
alone  wished  to  get  rid  of  Mr.  Blisset — no  other  person  having  the 
slightest  desire  so  to  do — should  not  by  these  threats  procure  the 
concurrence  of  these  two  partners,  and  so  effect  that  object.  Upon 
that  alone  I  should  have  held  that  that  notice  was  insufficient. 

How  does  the  case  stand  however  with  reference  to  the  allegation 
of  the  misconduct  of  Mr.  Blisset,  with  regard  to  the  impossibility  of 
conducting  the  business?  I  am  bound  to  say  that  I  never  saw  a 
case  brought  before  a  Court  in  which  the  Court  was  placed  in  such 
a  painful  position,  having  to  look  at  the  oaths  of  gentlemen,  no 
doubt  all  of  high  respectability — (I  have  every  reason  to  believe 
that  to  be  the  case) — stating  that  they  had  noticed  the  misconduct 
on  the  part  of  Mr.  Blisset  to  Mr.  Yaughan ;  that  Mr.  Yaughan  had 
found  it  to  be  so  offensive  and  objectionable  in  every  point  of  view, 
that  he  could  not,  with  any  comfort  to  himself,  continue  to  carry 
on  the  trade  with  his  copartners ;  and  then  leaving  it  so  utterly 
bare  of  evidence  in  every  particular  on  their  side,  while  the  evidence 
is  of  so  overwhelming  a  character,  as  far  as  this  is  concerned,  on 
the  other. 

It  is  material  to  observe  what  took  place,  in  considering  the 
question  whether  or  not  this  dispute  has  been  produced  by  such 
overbearing  and  insulting  conduct  of  Mr.  Blisset  to  Mr.  Yaughan 

[  •632  ]  as  to  render  it  impossible  *for  Mr.  Yaughan,  with  any  comfort  to 
himself,  to  carry  on  the  transactions  of  the  business.  I  actually 
find,  that,  so  far  from  this  apparently  being  the  case,  letters  of  the 
most  friendly  description  are  passing  between  Mr.  Yaughan  and 
Mr.  Blisset  down  to  almost,  I  may  say,  the  very  date  of  the  trans- 
action in  question, — they  are  a  series  of  letters  which  have  been 
produced  from  the  year  1846.    It  has  been  commented  upon,  that 
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there  is  a  gap  in  the  year  1849 ;  bat  I  cannot  give  any  weight  to      Blissbt 
that,  when  I  lojk  at  the  letters  which  passed  afterwards.     I  do  not      dakiel. 
know  what  inference  I  am  to  draw  from  there  having  been  any 
breach  in  their  correspondence ;  there  is  no  evidence  of  a  breach  in 
their  intercourse.     The  letters  are  of  this  description.    I  do  not  of 
coarse  go  through  anything  but  the  latter  part  of  the  correspondence ; 
bat,  coming  down  to  the  year  1850,  there  is  a  letter  from  Mr. 
Vaaghan, — the  gentleman  who  considers  himself  to  have  been  so 
grossly  insulted  and  ill-treated  by  Mr.  Blisset  as  to  make  it  almost 
impossible,  if  not  quite  impossible,  for  him  to  meet  Mr.  Blisset  on 
any  matters  of  business, — on  the  19th  of  February,  1850,  which  is 
not  80  very  far  from  the  transactions  in  August, — beginning  in  this 
way  :  "  My  obab  Blisset,"  and  inviting  Mr.  Blisset  to  dine  with 
him — a  thing  very  singular  in  persons  so  circumstanced.    But  we 
have  next  a  letter  of  a  much  more  recent  date.     On  the  27th  of 
Jaly  Mr.  Blisset  entirely  concurs  in  admitting  young  Mr.  Yaughan 
to  the  partnership.     On  the  29th  of  July,  1850,  we  find  a  letter — 
''  Mt  dear  Busset, — ^I  have  much  pleasure  in  accepting  your  kind 
invitation  for  the  9th  of  August."     The  parties  were  all  to  meet 
together  at  Mr.  Blisset's  house  at  dinner  on  the  9th  of  August,  and 
those  are  the  terms  in  which  Mr.  Yaughan  refers  to  it.     We  find  a 
letter  of  Mr.  Gave  excusing  himself  because  he  had  got  some  engage- 
ment, and  subsequently  writing  to  Bg^j  he  has  got  rid  of  that  engage^ 
ment,  and  it  will  give  him  much  pleasure  to  come  and  meet  them — 
all  meeting  on  the  most  amicable  terms.    Between  the  80th  of  June, 
*when  the  accounts  were  so  made  up,  and  August,  when  they  were       [  *oSS  ] 
settled,  as  it  is  called.  Gave,  Yaughan,  and  Blisset,  all  go  together 
to  view  the  works ;  they  travel  together — they  are  on  those  terms — 
they  mast  have  been  on  the  terms  which  partners  wish  to  be  upon, 
and  nothing  amiss  is  stated  or  even  suggested  as  having  occurred 
upon  that  journey.     Then  we  find  this  letter  accepting  the  invita- 
tion for  the  9th  of  August,  which  I  suppose  took  effect.     They 
were  actually  all  engaged  again  to  meet  and  dine  together  on  the 
27th  or  28th  of  August,  and  would  have  so  done  if  it  had  not  been 
for  this  dispute,  which  took  place  on  the  26th.    How  is  it  possible 
for  me  in  the  face  of  that  evidence  to  assume,  that  the  conduct 
of    Mr.  Blisset    had    become  such  that    it  was    impossible    for 
Mr.  Yaughan  to  carry  on  the  business  in  conjunction  with  him  as  a 
copartner?    I  confess  this  is  a  part  of  the  transaction  which  is 
extremely  painful,  and  utterly  inexplicable  on  the  theory  suggested. 
\^liat  did  take  place  was  this — he  proposed  his  son  as  co-manager, 
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Blibsct      and  Mr.  BHsset  urged  his  objections  to  the  son  as  a  co-manager. 

Dakiel.  It  w*8  said  that  such  objection  was  so  monstrous  an  act,  and  an 
act  of  such  obvious  ill-feeling  and  ill-will  towards  Mr.  Vaughan, 
that  it  would  of  itself  justify  the  notion  entertained  by  Mr.  Vaughan 
on  this  subject.  I  confess  I  was  never  more  surprised  by  any 
argument.  Here  was  a  young  man  just  coming  of  age  ;  here  was  his 
father  quite  capable  of  managing  the  business;  the  son  had  only 
just  been  admitted  as  a  partner;  and  though  it  might  be  very  right 
and  proper  to  apply  for  his  admission,  (I  confess  I  think  it  was 
somewhat  premature  to  apply  for  it) ;  but  whether  it  was  premature 
or  not,  right  or  wrong,  surely  it  was  quite  competent  to  Mr.  Blisset 
in  the  spirit  of  friendship  to  say, — "I  do  not  think  it  right,  looking 
to  all  the  circumstances  of  this  case,  to  admit  this  young  man  into 
this  concern  as  co-manager.  I  do  not  like  it ; "  and  he  gave  his 
reason,  namely,  that  he  objected  to  a  divided  responsibility, — a  very 
natural,  and  it  seems  to  me,  proper  reason ;  and  yet  that  really, 

[  *n34  ]  except  *what  I  am  to  infer  from  manner,  and  looks,  and  expression, 
— of  which  no  evidence  has  been  given,  is  all  that  is  stated  to  have 
taken  place.  On  former  occasions  there  is  no  evidence  given  of  any 
such  expression ;  and  there  is  not  a  word  stated  in  the  answer  as  to 
anything  that  Mr.  Blisset  did  or  said  on  this  occasion,  except  the 
fact  that  it  was  done  in  an  uncourteous  manner.  But  I  am  bound 
to  say,  if  I  had  not  come  to  the  conclusion,  assuming  all  the 
representations  of  the  defendants  to  be  correct,  that  this  notice  was 
not  justified,  being  given  behind  the  back  of  the  other  partner  at 
the  sole  instance  and  suggestion  of  Mr.  Vaughan — I  could  not  for 
a  moment  consider,  when  this  very  case  of  alleged  misconduct  of 
Mr.  Blisset  is  so  wholly  displaced  by  all  the  evidence  of  what  took 
place  between  the  parties,  that  the  notice  was  anything  but  an  act 
of  absolute  and  arbitrary  power  on  the  part  of  the  copartners,  and 
that  they  were  induced  to  commit  that  act,  not  by  any  benefit 
to  be  derived  to  the  partnership  in  general,  but  solely  because 
Mr.  Vaughan  said,  "  If  you  do  not  do  that,  then  I  will  not  continue 
your  partner.*'  He  obtained,  therefore,  an  advantage  behind  his 
partner's  back,  which  he  cannot  by  possibility  be  permitted  to 
retain. 

The  only  remaining  point  is  this, — which  Mr.  Malins  has 
suggested,  that  the  bill  ought  to  be  dismissed  upon  the  ground 
of  its  containing  charges  of  fraud ;  and  the  charges  are  these : 
It  is  stated  in  one  part  that  "  Philip  Vaughan,  being  annoyed  at 
plaintiff's  opposition  to  the  proposed  salary  to  his  son,  conceived  the 
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design  of  excluding  plaintiff  from  the  partnership,  and  communicated      Blisset 
the  same  to  the  defendants  Thomas  Daniel  the  elder  and  William      danibl. 
Cave,  whom  he  prevailed  on  to  join  in  that  design."    Every  word 
of  that  statement  is  literally  true,  even  according  to  the  statement 
of  the  defendants.    It  is  true,  that  he  was  annoyed  at  the  opposition 
of  Mr-  Blisset — perhaps  not  to  the  proposed  salary — but  annoyed 
at  the  opposition  to  his  son's  being  admitted  *into  the  management       [  *535  ] 
of  the  partnership  business ;  and  he  thereupon  forms  that  design, 
and  communicates  it  to  the  partners.     Then  this  passage  occurs : 
''The  plaintiff,  not  having  any  suspicion  of  the  plot  so  formed 
against  him."    That  is  an  expression  of  a  strong  character — ^it  is 
a  statement  of  a  plot  formed  against  him ;  but  I  confess,  that  a 
scheme  which  is  formed  for  expelling  a  partner  under  a  clause  in 
a  deed  which  the  parties  who  are  going  to  exercise  it  had  totally 
forgotten,  and  which  they  must  suppose  he  had  forgotten  too,  that 
an  invitation  to  attend  the  meeting  and  sign  the  account  without 
any  communication  of  that  scheme  so  formed,  does  amount  to  a 
combination,  which,  though  the  word  be  a  strong  one,  may  well  be 
considered  as  a  secret  contrivance,  which  is  the  proper  meaning,  I 
suppose,  of  the  w6rd  **  plot " — a  secret  contrivance  to  the  detriment 
and  damage  of  the  plaintiff  in  the  cause.     Then  comes  a  passage 
which  is  more  strong.     The  bill  charges  that — ''  the  intention  of 
the  notice  of  expulsion  was  to  confiscate  the  plaintiff's  share;  "  and 
it  charges — **  That  the  said  notice  of  expulsion   was,   under  the 
eircomstances  aforesaid,  fraudulent,  inoperative,  and  void."     Now, 
it  may  not  have  been  the  main  intention,  but  one  certain  con- 
sequence of  this  act  of  expulsion  was,   to  appropriate — there  is 
never  any  need  of  using  hard  words,  but  it  was  to  appropriate — 
the  shares  of  this  gentleman  for  the  benefit  of  the  other  partners. 
And,   in   one  sense,   as   far   as  obtaining  the  shares   at  a  very 
considerable  under-value  is  confiscation — to  that  it  would  amount. 
Bat  it  is  charged,  that  it  is  '*  fraudulent,  inoperative,  and  void." 
Now,  I  am  bound  to  hold  that  this  notice  is  void,  and  void  upon  the 
ground  of  its  having  been  clandestinely  obtained  by  one  partner 
at  the  instance  of  one  partner  and  one  alone,  and  not  having  been 
b<md  fidt  exercised  on  the  judgment  of  all  the  partners.     I   am 
obliged  to  hold  it  to  be  so,  and  that  in  this  Court,  whatever  notions 
may  be  entertained  elsewhere,  is  held  to  be,  as  regards  that  partner, 
a  ^fraod  upon  him,  and  on  that  account  to  be  void.    As  has  been       [  *636  ] 
well  observed  during  the  course  of  the  argument,  the  view  taken  by 
this  Court  with  regard  to  morality  of  conduct  amongst  all  parties — 
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BLI88BT  most  especially  amongst  those  who  are  bound  by  the  ties  of  partner- 
dan'ibl.  ship—is  one  of  the  highest  degree.  The  standard  by  which  parties 
are  tried  here,  eihter  as  trustees  or  as  copartners,  or  in  various 
other  relations  which  may  be  suggested,  is  a  standard — I  am 
thankful  to  say  so — far  higher  than  the  standard  of  the  world ; 
and,  tried  by  that  standard,  I  hold  it  to  be  impossible  to  sanction 
the  removal  of  this  gentleman  under  these  circumstances.  The 
removal  of  him  at  a  time  when  he,  as  well  as  his  copartners,  may 
be  well  supposed  to  have  been  utterly  ignorant  of  the  power  of  such 
removal  existing — the  design  of  so  removing  him,  or  the  least 
approximation  to  that  design,  not  having  been  communicated  to 
him — the  removal  having  been  to  gratify  one  partner  only,  and  not 
on  the  judgment  of  the  other  two,  the  other  two  having  been 
induced  behind  his  back  to  concur  in  and  consent  to  that 
removal — I  say,  tried  by  the  standard  of  this  Court,  such  conduct 
must  be  considered,  in  the  sense  of  the  Court,  to  be  a  fraud 
upon  the  plaintiff. 

I  have  now  looked  upon  this  case  as  if  the  matter  of  the  account 
were  unconnected  with  it,  and  have  held  that  it  could  not  be 
supported  upon  the  mere  ground  of  construction,  under  the 
circumstances ;  but  I  confess  it  is  still  more  painful  to  my  mind 
when  I  look  at  the  account.  True  it  is,  he  had  settled  the  account 
— true  it  is  that  he  had  signed  the  sheet  which  showed  the  profits ; 
but  can  anybody  suppose,  if  he  had  been  told  that  there  was  an 
intention  of  expelling  him,  he  would  have  done  an  act  which  would 
bind  him  irrevocably, — that  being  the  contention  on  the  other 
side, — that  he  would  have  affixed  his  signature  to  all  those 
various  documents  which  he  was  required  to  sign  according  to  the 
articles  ?  Can  it  be  doubted  for  one  moment, — if  this  gentleman 
[•637]  *hacl  been  told,  "At  the  time  you  are  putting  your  name  to  that 
document  you  are  in  effect  agreeing  to  sell  your  share  in  this  con- 
cern and  all  its  future  profits  for  a  given  sum  of  money,  calculated 
upon  a  series  of  conventional  valuations,  which  have,  in  truth,  no 
reference  to  the  real  value  of  the  property.  We  have  formed  the 
intention  of  expelling  you.  You  are,  as  far  as  regards  us,  gone  already 
from  the  concern  ;  "  what  his  course  would  have  been  ?  But  it  is 
said,  that  the  final  determination  to  expel  was  not  formed  until  after 
the  termination  of  the  meeting ;  yet  all  these  letters  had  been 
written,  and  everything  leading  up  to  that  had  already  taken  place, 
including  the  expression  of  Mr.  Cave,  that  he  wished  they  could  get 
rid  of  him.     Can  any  person  doubt,  if  all  these  circumstances  had 
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been  laid  before  him,  this  gentleman  woald  have  said,  ''  You  having  Bltssbt 
given  me  fair  notice  of  this,  I  must  consider  the  proper  course  danibl. 
to  be  taken.  I  will  not  put  my  name  to  this.  I  will  not  bind 
myself  by  my  signature  to  these  accounts.  I  will  have  all  my 
rights  open  to  me  in  every  way  I  can  conceive.  There  must  be  a 
due  and  proper  alteration  of  those  accounts  with  regard  to  the 
altered  circumstances  between  us."  Would  it  have  been  possible 
for  me  to  have  held,  even  if  I  had  considered  the  valuation  so  made 
to  have  been  binding, — a  point  which  I  have  adverted  to  upon  the 
first  branch  of  the  case, — that  he  was  now  to  be  bound  by  such  a 
signature  ?  Yet  it  is  insisted  upon  by  the  defendants  to  the  very 
last  moment,  and  up  to  the  hearing,  that  a  valuation  so  made  and 
onder  such  circumstances,  they  having  all  the  facts  before  them  on 
which  they  were  to  become  the  purchasers,  and  he  having  none  on 
which  he  was  to  become  the  seller,  is  conclusive.  I  must  say  I 
regret  most  deeply  that  this  case  should  ever  have  been  brought  to 
a  hearing.  I  regret  most  deeply  that  that  intervention  which  was 
attempted  by  many  kind  friends  and  gentlemen,  whose  names  are 
well  known  to  most  of  us,  stated  on  these  pleadings  and  proved  in 
evidence — attempts  made  to  bring  about  a  solution  of  these  diffi- 
culties, by  inducing  *Mr.  Vaughan  to  retire  from  the  position  he  had  [  *^3^  ] 
taken ;  I  regret  that  they  have  failed ;  but,  as  they  have  failed, 
and  the  matter  has  been  brought  before  this  Court  to  decide  the 
rights  of  the  parties,  I  have  come  to  the  conclusion,  unquestionably 
to  my  mind,  that  the  notice  is  void ;  and  that  Mr.  Blisset  did  not 
thereupon  cease  to  be  a  partner  in  this  concern. 

Now,  the  consequence  would  be,  I  apprehend,  if  the  strict  rights 
be  insisted  upon,  that,  after  the  exclusion,  and  under  the  circum- 
stances of  his  exclusion,  the  plaintiff  would  be  entitled  to  have  his 
share  ascertained  by  a  valuation,  and  to  have  this  property  sold. 
He  does  not  express  any  wish  to  drive  matters  to  that  extremity,  nor 
to  terminate  the  concern,  which  has  been  going  on  for  a  hundred 
years  in  the  manner  in  which  it  has  hitherto  been  conducted,  and  in 
which,  I  trust,  it  may  even  still  be  conducted ;  and  the  Solicitor- 
General^  in  his  reply,  has  referred  to  that  passage  in  the  answer,  in 
which  an  offer  is  made,  in  the  event  of  the  notice  being  held  to  be 
invalid,  to  account  for  the  profits  of  the  partnership  business. 

The  decree  I  therefore  propose  to  make  is — 

Declare  that  the  notice  of  expulsion  given  to  the  plaintiff  on  the 
29th  of  August,  1850,  was  void,  and  that  the  plaintiff  did  not,  by 
virtue  thereof,  cease  to  be  a  partner  in  the  copartnership  firm  of 
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BLI88ET      John  Freeman  and  Copper  Company,  in  the  pleadings  mentioned  ; 


V. 


Daniel.  the  plaintiff  waiving  all  such  relief  as  is  sought  by  his  bill  as  con- 
sequent on  his  exclusion  by  the  defendants  his  copartners  from  the 
said  copartnership,  and  the  defendants  having,  by  their  answer, 
offered,  in  the  event  of  the  said  notice  being  deemed  to  be  invalid, 
to  account  for  the  share  of  the  plaintiff  in  the  profits  of  the  said 
copartnership  business  from  the  30th  of  June,  1850— Let  an 
account  be  taken  on  the  footing  of  the  articles  of  copartnership  of 
the  profits  of  the  said  copartnership  from  the  80th  of  June,  1850  ; 
and  let  the  share  of  the  plaintiff  in  such  profits  be  ascertained  and 
carried  to  his  account  in  the  books  of  the  said  copartnership.  All 
just  allowances  to  be  made,  including  the  allowance  to  the  defendant 
Philip  Yaughan,  as  manager.     Interest  to  be  allowed  at  51.  per 

[  *539  ]  cent,  on  the  money  standing  to  *the  credit  of  the  plaintiff  as  from 
the  29th  of  August,  1850,  which  was  when  these  accounts  were 
finally  adjusted  in  respect  of  his  settlement  of  account  up  to  the 
80th  of  June,  1850,  and  on  what  shall  be  found  due  for  his  profits 
in  the  subsequent  years  from  the  time  when  the  respective  accounts 
were  settled  by  the  defendants  for  such  years. 

The  counsel  for  the  defendants  observing,  that  the  effect  of  the 
decision  of  the  Court  was  to  hold  that  the  plaintiff  was  a  continuing 
partner,  inquired  whether  his  Honour  would  make  any  regulations 
for  the  conduct  of  the  partners  with  reference  to  the  subjects  in 
dispute;  and  whether  the  plaintiff  should  not  be  bound  by  the 
accounts  which  had  been  settled  by  the  partners  in  the  interim, 
and  which,  having  been  settled  in  perfect  conformity  with  the 
custom  and  usage  of  the  partnership,  stated  the  profits  of  the 
concern  in  each  year. 

The  counsel  for  the  plaintiff  observed,  that  the  plaintiff  had 
never  seen  the  accounts  since  the  attempted  expulsion. 

The  Vicb-Chancbllor  said,  that  the  plaintiff,  having  been 
excluded  by  the  other  partners,  could  not  be  bound  by  the  accounts 
taken  in  his  absence.  He  was  entitled  to  an  account,  but  there 
was  probably  little  doubt  that  he  would  be  willing  to  accept  the 
statement  of  profits  appearing  upon  the  accounts,  with  which  the 
other  partners  had  been  satisfied.  He  did  not  think  it  necessary 
to  make  any  regulations  for  the  future.  It  was  sufficient  at  present 
to  prevent  the  power  of  expulsion  from  being  exercised  in  the 
manner  in  which  it  had  been  sought  to  exercise  it.  The  plaintiff 
must  have  the  costs  of  the  suit. 


fOL.  ZC] 
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Juli,  7,  8,  9, 
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'Bbvkr8bd  on  appeal,  as  reported  in  4  D.  M.  &  G.  591 ;   24        — 
L.J.Ch.l77.]  wooD,v..c. 

•^  . [  540  ] 


LUMLEY  V, 

(lOHare.  621— 629;  S.  0. 


ROBBINS. 

J.  Ch.  869;   17  Jur.  410; 


1  Eq.  B.  129  ;  22  L 
1  W.  E.  285.) 

A  testator  bequeathed  5,000/.  to  his  wife  for  life,  and  after  her  decease  to 
his  nephew  absolutely,  but  if  the  nephew  should  die  in  the  lifetime  of  the 
wife,  then  he  directed  his  executors  to  divide  the  same  amongst  the 
children  of  the  nephew  ;  and  in  case  the  nephew  should  die  without  leaving 
lawful  issue,  then  to  pay  the  same  unto  and  equally  between  his  two  nieces, 
liouisa  and  Oeorgiana,  for  their  separate  use,  and  in  case  one  or  both  of 
the  nieces  should  die  in  the  lifetime  of  the  wife,  then  to  pay  and  divide  the 
share  of  the  niece  so  dying  unto  and  equally  between  her  children  as  tenants 
in  common ;  and  the  testator  bequeathed  all  monies  in  the  public  funds  of 
which  he  should  die  possessed,  upon  trust  for  his  wife  for  her  life,  and  after 
her  death  for  the  benefit  of  his  nieces,  Louisa  and  Oeorgiana,  in  manner 
thereinbefore  directed  of  and  concerning  the  sum  of  5,000/. ;  and  he  gave 
all  the  residue,  except  monies  in  the  funds,  to  his  wife  absolutely.  One  of 
the  nieces  died  in  the  lifetime  of  the  testator,  leaving  children  :  Held,  that 
the  gift  of  the  5,000/.  to  the  children  of  the  nieces  could  not  be  regarded  as 
a  part  or  modification  of  the  gift  to  the  mother,  but  was  in  fact  a  substitu- 
tionary gift  to  arise  on  a  distinct  event ;  that  the  reference  to  the  bequest 
of  the  5,000/.  in  the  residuary  gift  of  the  monies  in  the  funds,  by  the 
words  **  in  manner  lierein before  directed,"  might  refer  to  the  manner  of 
taking  as  tenants  in  common,  or  for  their  separate  use ;  that  the  children 
of  the  niece  did  not,  therefore,  by  virtue  of  the  reference,  take  any  interest 
in  the  residue  of  the  monies  in  the  funds ;  and  that,  as  to  such  monies,  so 
far  as  related  to  the  share  of  the  deceased  niece,  there  was  an  intestacy. 

Gbnbbal  Sir  William  Luhlet,  by  his  will,  dated  the  11th  of 
Jaljy  1843,  after  directing  the  payment  of  his  debts,  and  bequeath- 
ing to  his  wife  4,0002.,  stated  to  be  invested  in  certain  debentures, 
proceeded  as  follows :  '*  1  direct  my  execators  to  stand  possessed  of 
the  earn  of  5,000/.,  at  present  lent  on  mortgage  to  the  executors  or 
trustees  of  my  late  brother  John,  Earl  of  Scarborough,  or,  in  case 
the  said  sum  should  be  paid  during  my  life,  then  1  direct  my 
executors  to  stand  possessed  of  a  sum  of  5,000/.,  upon  trust  to  invest 
the  same  either  upon  Government  or  real  securities,  and  to  vary 
SQch  securities  from  time  to  time  as  they  shall  think  fit.  And  I 
direct  my  said  executors  to  stand  possessed  of  the  interest,  dividends, 
or  annual  income  of  the  said  sum  of  5,000/.,  upon  trust  to  pay  the 
same  unto  my  said  wife,  or  permit  her  to  receive  the  same 
for  and  during  the  term  of  her  natural  life ;  and  from  and  after 
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LuM LBT      the  decease  of  my  said  wife,  upon  trust  to  pay,  transfer,  and  assign 

E0BBIK8.  the  said  principal  sum  of  5,00(M.  unto  my  nephew  Henry  Winchcomb 
Hartley,  absolutely;  but  in  case  the  said  Henry  Winchcomb 
Hartley  should  die  in  the  lifetime  of  my  said  wife,  then  I  direct  my 
said  executors  to  stand  possessed  of  the   said  principal   sum  of 

[  *622  ]  5,00(M.,  upon  trust  to  divide  the  same  ^equally  between  and  amongst 
the  children  of  the  said  Henry  Winchcomb  Hartley,  share  and 
share  alike,  as  tenants  in  common;  but,  in  case  the  said  Henry 
Winchcomb  Hartley  should  die  without  leaving  lawful  issue  him 
surviving,  then  I  direct  my  said  executors  to  stand  possessed  of  the 
said  sum  of  5,000/.,  upon  trust  to  pay,  assign,  and  transfer  the  same 
unto  and  equally  between  my  two  nieces,  the  children  of  my  late 
sister  Louisa,  namely,  Louisa  Price  Lewis,  wife  of  the  Bev.  William 
Price  Lewis,  and  Georgiana  Little,  wife  of  William  Hunter  Little, 
for  their  sole  and  separate  use,  independent  of  their  present  or  any 
future  husbands,  their  respective  receipts  being  sufficient  discharges 
for  the  same  ;  and  in  case  either  or  both  of  my  said  nieces  should 
die  in  the  lifetime  of  my  said  wife,  then  I  direct  my  said  executors 
to  pay  and  divide  the  share  of  the  niece  so  dying  unto  and  equally 
between  her  children  as  tenants  in  common  ;  and  as  to  all  monies 
in  the  public  stocks  or  funds  of  Great  Britain  of  which  I  may  die 
possessed,  subject  to  the  payment  of  the  several  legacies  given  by 
this  my  will  and  to  the  possibility  of  the  payment  of  the  said  sums 
of  4,000{.  and  5,000/.  as  hereinbefore  mentioned,  I  direct  my  said 
executors  to  stand  possessed  of  the  dividends,  interest,  or  annual 
income  thereof,  upon  trust  to  pay  the  same  to  my  said  wife,  or 
permit  her  to  receive  the  same  for  the  term  of  her  natural  life ;  and 
after  the  death  of  my  said  wife,  upon  trust  to  stand  possessed  of 
the  said  monies  for  the  benefit  of  my  said  nieces,  Louisa  and 
Georgiana,  in  manner  hereinbefore  directed  of  and  concerning  the 
sum  of  5,000/.'*  The  testator  then  gave  certain  pecuniary  legacies ; 
and  as  to  all  the  residue  of  his  property,  of  whatsoever  it  might 
consist,  except  money  in  the  funds,  he  gave  the  same  to  his  wife 
absolutely,  and  he  appointed  his  wife  and  two  others  his  executrix 
and  executors,  and  declared  that  all  legacies  and  monies  given  by 
his  will  should  be  paid  free  of  legacy  duty.  He  died  in  December, 
1850.    Louisa  Margaret,  Lady  Lumley,  the  testator's  wife,  and 

[  *623  ]      Henry  and  Georgiana,  his  ^nephew  and  niece,  survived  the  testator. 
His  niece,  Louisa  Price  Lewis,  died  on  the  5th  day  of  October, 
1846,  leaving  two  daughters  and  a  son,  who  were  infants. 
At  the  time  of  the  death  of  the  testator,  his  nephews  and  nieces, 
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the  Earl  of  Scarborough  and  others,  were  his  next  of  kin  according  Lum let 
to  the  Statute  of  Distribution.  The  only  sum  of  public  stock  then  robbinb. 
standing  in  his  name  was  a  sum  of  8,000Z.  Bank  8i  per  cent. 
Annnities.  The  4,000/.  referred  to  was  invested  in  four  debentures, 
and  the  5,0002.  was  outstanding  on  mortgage,  as  stated  in  his  will. 
The  sam  of  880/.  4s.  4d.,  part  of  the  stock,  was  sold  to  pay  the 
legacies  and  legacy  duty,  which  left  a  sum  of  2,669/.  15«.  8d.  like  stock ; 
and  the  opinion  of  the  Court  was  sought  with  respect  to  the  latter 
sum,  upon  a  special  case. 

The  widow  of  the  testator  submitted,  that,  by  reason  of  the  death 
of  Loaisa  Price  Lewis  in  his  lifetime,  there  was  an  intestacy  as  to  a 
moiety  of  the  2,669/.  15s.  6d.  stock,  and  that  she  was  immediately 
entitled  to  the  capital  of  a  moiety  of  such  moiety,  as  well  as  to  a  life 
interest  in  what  remained  after  the  deduction  of  such  capital.  The 
nephews  and  nieces  of  the  testator,  being  his  next  of  kin,  also  sub- 
mitted, that,  by  reason  of  the  death  of  Louisa  Price  Lewis  in  the 
testator's  Ufetime,  there  was  an  intestacy  as  to  a  moiety  of  the  said 
stock ;  and  that  on  the  death  of  the  testator's  widow  they  would  be 
entitled  to  receive  either  the  whole,  or,  at  all  events,  a  moiety  of 
sach  moiety  ;  while,  on  the  other  hand,  it  was  contended  on  the 
part  of  the  infant  children  of  Louisa  Price  Lewis,  that  they  were 
entitled,  subject  to  the  life  interest  of  the  widow,  to  a  moiety  of  the 
2,6692.  15«.  Sd.  stock. 

Mr.  BeKon  and  Mr.  Giffard  for  the  plaintiff,  the  widow. 

Mr.  A.  Cox  for  the  executors.  C  ^24  ] 

Mr.  Toller  for  the  Earl  of  Scarborough  and  Lady  Louisa 
Frances  Cator,  a  nephew  and  niece  of  the  testator,  and  two  of  his 
next  of  kin ;  and 

Mr.  Pole,  Mr.  Walford,  and  Mr.  Shee,  for  the  rest  of  the  next 
of  kin. 

Mr.  FoUett  and  Mr.  William  James  for  the  children  of  Louisa 
Price  Lewis. 

The  cases  cited  or  referred  to  in  the  argument  included 
Siatdey  v.  Baker  (l),  MUsom  v.  Awdry  (2),  Wordsworth  v.  Wood  (8), 
JarrU    v.    Pond  (4),    Gray    v.     Garman  (6),    Ross    v.    -Bom  (6), 

(1)  4  Veg.  732.     See  the  note  at  the  (3)  48  B.  E.  191  (4  My.  &  Or.  641). 
ezui  of  the  following  judgment,  poit,  (4)  47  B.  B.  309  (9  Sim.  549). 

p.  4»7.  (6)  62  R  B.  107  (2  Hare,  268). 

(2)  6  B.  E.  102  (5  Vea  465).  (6)  70  B.  B.  214  (2  Coll.  269). 
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LoMLBY       Campbell  v.  Brotcnrigg  (1)  Gompertz  v.  Gompertz  (2),  and  Addison  v. 
BoBBiKi.      Busk  (8). 

The  Vicb-Chanckllor  : 

In  this  case,  the  gift  of  the  residue  is  ^ith  the  express  exception 
of  the  funded  property ;  and,  therefore,  if  the  fund  in  question  be 
not  disposed  of,  there  is,  no  doubt,  an  intestacy  ;  for  it  cannot  fall 
into  the  residue.  The  children  of  the  deceased  niece  contend,  that, 
in  the  event  which  has  happened,  the  moiety  of  the  funded  property 
must  be  taken  to  be  well  given  to  them  ;  whilst  the  next  of  kin 
[  *«26  ]  claim  the  *same  property.  The  question  is,  in  fact,  between  the 
next  of  kin  and  the  children  of  Mrs.  Lewis.  If  I  were  at  liberty  to 
conjecture,  I  could  find  strong  reasons  for  supposing,  that,  if  all 
these  circumstances  had  been  present  to  the  mind  of  the  testator, 
he  would  have  wished  that  the  disposition  of  this  residue  of  his 
funded  property  should  have  been  the  same  as  that  which  he  had 
already  made  of  the  5,000/.  But  the  question  is,  whether  I  can  give 
that  effect  to  the  words  which  he  has  used ;  and,  considering  what 
I  feel  must  have  been  his  intention,  I  regret  that  I  cannot.  The 
gift  of  the  5,000/.  is  a  gift  to  the  wife  for  life.  After  her  decease, 
there  is  a  gift  of  it  to  the  nieces  absolutely,  and  in  case  of  the 
death  of  either  to  their  respective  children.  There  is,  therefore,  an 
alternative  gift  to  the  nieces,  if  alive  at  the  death  of  the  widow,  or,  in 
case  either  of  them  be  then  dead,  to  her  children.  Now,  in  both  the 
cases  otRoss  v.  Ross  (4),  and  Milsom  v.  Awdry  (5),  there  was  a  gift  to 
the  parent  for  life,  with  remainder  to  the  children  and  issue ;  and 
the  Court  seems  to  have  considered  that  a  gift  to  the  parent  in  one  part 
of  the  will,  although  in  terms  absolute,  was  cut  down  by  the  refer- 
ence to  another  pari  of  the  will,  directing  it  to  be  subject  to  the 
same  conditions  and  restrictions,  or  to  go  in  the  same  manner  as 
such  other  bequest,  and  therefore  that  the  legatee  of  the  absolute 
interest  was  subjected  to  all  the  limitations  of  the  original  bequest, 
and  was  in  effect  a  trustee  of  the  whole,  for  the  benefit  of  himself  for 
life,  and  with  remainder  upon  the  trusts  mentioned  concerning  the 
other  gift  thus  referred  to.  In  Rons  v.  Ross  the  gift  was,  in  the  first 
place,  in  terms  apparently  absolute,  but ''  under  the  same  conditions 
and  restrictions  as  are  hereinafter  mentioned  respecting  the  several 
bequests  hereinafter  mentioned  to  them  respectively  given  "  (4) : 

(1)  65  R.  R.  390  (1  Ph.  301).        (4)  70  E.  E.  214  (2  Coll.  269). 

(2)  78  E.  E.  43  (2  Ph.  107).        (6)  5  E.  R.  102  (6  Ves.  465). 

(3)  92  E.  E.  (14  Beay.  459). 
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Sir  J.  L.  Knight  Bruce,  V.-C,  in  that  case,  says,  "  Now,  Lumlrt 
the  bequest '  given '  are  interests  to  them  for  life,  and  then  for  their  bobbins. 
children,  *with  limitations  in  the  nature  of  cross-remainders  between  [  *626  ] 
them,  and  limitations  over  in  favour  of  a  stranger.  The  words 
'conditions  and  restrictions  'are  used  for  placing  the  absolute 
interest  in  a  restricted  state.  In  whose  favour  is  that  to  be  ?  It 
woald  be  too  strict  and  harsh  an  interpretation  to  say  merely  in 
favoar  of  the  residuary  legatee."  ''  The  absolute  interest  is  to  be 
divided  in  the  same  manner  as  the  absolute  interest  in  the  other 
property  which  he  afterwards  gives  "(1).  The  Court,  therefore,  in 
that  case  held,  that  the  donee  took  the  interest,  to  be  carved  out  by 
the  words  of  reference  from  that  which  was  absolute,  subject 
to  a  life  interest,  in  the  mother  and  a  remainder  in  the  children. 
MiUom  V.  Awdry  was  more  like  the  present  case,  for  there  the  words 
vere  not  "  subject  to  the  same  conditions  and  restrictions,"  but  ''in 
manner  aforesaid  "(^).  Lord  Alvanlby  there  says,  ''  The  plaintiffs 
insist  that,  upon  the  death  of  any  one  of  the  nephews  or  nieces,  the 
fahare  of  that  one  survived  to  the  others,  not  for  their  lives  only,  but 
absolutely.  On  the  other  hand,  it  is  contended,  that,  upon  the 
death  of  one,  that  share  went  to  the  survivors,  in  the  same  manner 
as  the  original  shares  did — for  their  lives  only ;  and  I  suppose  it  is 
admitted,  that  the  share  of  each,  both  original  and  accruing,  should 
likewise  go  to  the  issue,  if  any."  None  of  the  parties  seem  to  have 
raised  the  question  of  intestacy.  Lord  Alvanlby  goes  on  :  ''It  must 
have  that  effect.  The  only  question  is,  how  the  words  '  in  manner 
aforesaid '  are  to  be  applied ;  "  and,  proceeding  apparently  upon  the 
same  grounds  as  the  Yicb-Changbllor  in  Ross  v.  Ross,  Lord 
Alvanlby  says,  that  the  words  "in manner  aforesaid"  could  not  be 
referred  to  a  mere  tenancy  in  common,  and  that  they  would  be  mere 
sorplnsage,  unless  they  were  construed  to  refer  to  the  benefits 
pointed  oat  for  the  children.  "  I  cannot  help  saying,"  he  adds, 
"  though  it  is  but  a  conjecture,  that  the  testator  meant  them  to  take 
*that  surviving  share  under  the  same  terms,  and  subject  to  the  [  *627  ] 
same  restrictions  and  limitations  as  the  original  share  "  (a). 

In  both  these  cases,  therefore,  the  children  did,  in  fact,  take  a 
^hare,  bat  it  was  carved  out,  and  the  whole  subject  of  the  gift 
divided  into  the  original  and  subsequent  interests.  But,  in  the 
case  before  me,  I  must  go  much  further  than  either  of  those  cases 
to  support  the  gift  to  the  children.    There  is  an  absolute  legacy  to 

11)  70  B.  R.  214  (2  CoU.  272).  (3)  6  B.  B.  pp,  104, 105  (5  Yes.  467). 

(2;  5  B.  B.  102  (5  Yes.  465). 
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LuMLBT  take  as  tenants  in  common;  but  there  is  no  intention  expressed  in 
KoBBiKs.  ^^y  P^^t  o^  the  will  to  carve  out  separate  interests  as  between  the 
mother  and  children.  The  whole  subject  of  the  gift  is  to  go  in  one 
event  to  the  mother,  and  in  another  event,  if  the  mother  be  not 
living,  to  the  children.  There  is  great  difficulty  in  construing  such 
a  gift  as  a  gift  to  the  children  of  the  nieces,  when  the  gift  is  to  his 
nieces  "  in  manner  aforesaid."  I  am,  in  truth,  asked  to  say  that  a 
gift,  which  is  in  terms  for  the  benefit  of  the  nieces,  is  to  go  over  in 
the  manner  and  upon  an  event  in  which  they  could  have  no  interest 
whatever.  I  at  first  thought,  that,  by  analogy  to  Campbell  v.  Brown- 
^V^(^)»  this  might  be  held  to  be  a  gift  to  the  children  beneficially. 
There  was,  in  that  case,  in  words,  first,  an  absolute  gift  to  the 
testator's  daughter,  modified  by  the  expression,  that,  in  the  event 
of  her  having  children,  the  subject  of  the  bequest  should  be  equally 
divided  amongst  them ;  and  the  Court  held,  that,  although  the 
daughter  died  without  children,  yet  the  absolute  gift  still  took  effect; 
holding,  as  I  understand  it,  that  the  expressions  in  favour  of  the 
children  were,  in  fact,  only  a  modi6cation  of  the  peculiar  interest 
given  to  the  parent,  and  if  that  modification  became  in  the  event 
unnecessary,  the  absolute  interest  was  not  affected.  In  effect,  the 
limitation  to  the  children  was  regarded  as  not  inconsistent  with 
[  '628  ]  *the  absolute  gift  to  the  parent,  the  words  of  that  gift  expressing  it 
to  be  for  the  benefit  of  the  parent.  It  occurred  to  me  that  I  might 
possibly  arrive  at  this  construction,  but  I  regret  that  I  cannot. 

I  cannot  here  hold  the  converse  of  the  case  of  Campbell  v. 
Brownrigg.  To  hold  that  the  children  might  take  for  the  benefit 
of  the  parent  under  the  words  **  in  manner  aforesaid,"  would  be 
going  beyond  Milsom  v.  Awdry  or  Bos%  v.  Ross.  In  those  cases 
there  was  a  clear  interest  limited  to  the  parent  for  life,  with 
remainder  to  the  children,  and  the  whole  interest  was  not  by  the 
first  gift  entirely  parted  with.  Here,  instead  of  a  gift  to  be  modified 
in  a  particular  manner,  we  have  a  gift  to  A.,  and,  on  a  certain 
event  happening,  a  gift  of  the  same  fund  to  B.  And  then  we  have 
another  fund  given  to  A.  ''in  the  same  manner."  That  cannot  be 
held  to  carry  over  the  gift  to  other  persons  not  named  in  it.  If 
there  had  been  a  limitation  to  a  parent  for.  life,  with  remainder  to 
the  children,  it  would  have  been  much  more  favourable ;  but  even 
then,  it  would  not  have  been  without  difficulty.  I  cannot  help 
observing,  that,  in  Milsom  v.  Awdry ^  Lord  Alvanley  expressed 
great  doubt.  He  changed  his  mind  in  the  course  of  the  discussion, 
(1)  6o  R.  a.  390  (1  Ph.  301). 
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and  altimately  decided  as  he  did,  because  there  was  nothing  else  to      Lumlet 

vhich  the  words  "in  manner  aforesaid"  could  be  applied.    He      bobbins. 

could  not  apply  those  words  to  the  tenancy  in  common  in  the 

subsequent  gift,  and  they  must  otherwise  have  remained  without 

meaning  or  application.    In  this  case  there  is  abundant  meaning  in 

the  words  ''in  manner  aforesaid,"  without  referring  to  the  gift  over. 

For  here  the  original  gift  of  the  first  fund  to  the  nieces  is  to  them 

as  tenants  in  common,  and  for  their  separate  use ;  and  the  second 

gift  is  not  a  tenancy  in  common,  but  is  a  joint  tenancy,  unless 

qualified  by  the  term  *'  in  manner  aforesaid."     So  we  have  not 

here  the  circumstance  on  which  alone  larger  effect  was  given  to  the 

words  of  reference  by  Lord  Alvanlbt.     *I  should,  therefore,  be       [  *^2^  ] 

going  one  step  further  than  Lord  Alvanley  in  a  case  in  which  that 

learned  Judge  was  not  perfectly  satisfied  with  the  conclusion  to 

which  he  arrived.    Here  there  is  an  absolute  gift  to  A.  for  her 

separate  use,  and  a  subsequent  gift  to  her  "  in  manner  aforesaid ;  " 

and  I  am  asked  to  hold,  that  the  subsequent  gift  is  not  only  a  gift 

to  her,  but  to  other  persons,  who  take  the  subject  of  the  previous 

gift  in  substitution  for  her. 

The  words  "  in  manner  aforesaid  "  may  well  be  referred  to  the 
mode  of  enjoyment  of  the  interest.  If  authority  for  this  were  want- 
ing, Shanley  v.  Baker  (\)  would  be  sufficient.  The  words  may  be 
satisfied  by  taking,  first,  the  tenancy  in  common,  and,  secondly,  the 
separate  use.  I  have  little  doubt  what  the  testator  would  have 
done  had  his  attention  been  called  to  the  question ;  but  I  feel  bound 
to  decide  that  the  gift  of  this  interest  has  lapsed,  and  that  it  is 
divisible  amongst  the  next  of  kin. 

(1)4  Yes.  732,  where  there  was  a  upon  tbem,  and  their  receipts  for  their 

^t  of  leueholds  to  trustees  in  trust  respective  moieties  of  the  residue  were 

for  A.  for  her  separate  use  during  the  to    be    sufficient  discharges    for    the 

renpective  terms  therein  and  of  other  same  to  the  trustees  and  executors. 

Ie«flebolds  in  trust  for  B.  for  her  sepa-  The   Master    of    the    Rolls    said 

r&te  tue  for  life  and  afterwards  for  her  (p.  734) :  "The  expression  *  in  the  same 

children*  and  if  no  child  attained  21  manner 'only  means  for  their  separate 

the  rents  were  to  sink  into  the  residue,  use,  not  for  the  same  interest."    It 

And  tike  residue  was  bequeathed  to  be  will  be  observed  that  the  receipt  clause 

divided  between  A.  and  li,^  share  and  precluded  any  other  decision,  so  that 

»hjftx«  alike,  and  to  be  paid  and  applied  the  case  would  hardly  have  required  a 

in    like    manner   for   their  use  and  report  if  there  had  not  been  another 

benefit,  as  the  rents  and  profits  of  the  question  for  decision. — 0.  A.  S. 
leaeehold  premises  thereinbefore  settled 
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CAETWEIGHT  v.  CAETWRIGHT. 

(10  Hare,  630—640;  &  G.  1  W.  B.  24o.) 
{Affibmsd  on  appeal,  as  reported  ib  S  D.  M.  &  6.  982 ;  22  L.  J. 
Cb.  641;17  Jar.  S84.] 


I«ft3. 

ll«rcAi,8,ll. 

Woon,  V.Xl 
£«4l] 


HAVENS  V.  MIDDLETOK 

(10  Hare,  641—646 ;  S.  €.  22  L.  J.  Ch.  746  ;  17  Jur.  271 ;  1  W.  B.  256.) 

A  ooYenant  by  the  lessee  to  insure  the  demised  premises  in  the  names  d 
biinself  and  the  lessor, — although  not  x>erfoTmed  literally,  by  an  insaranoe 
in  the  name  of  the  lessor  only,  is  yet  so  far  substantially  performed  for  the 
benefit  of  the  lessor,  that  he  could  not  recover  for  a  breach  of  the  ooTenant,— 
tlie  stipulation  for  the  insurance  in  the  name  of  the  lessee  beiDg  for  the 
exclusive  benefit  of  the  latter,  he  was  at  liberty  to  dispense  with  it :  Held, 
therefore,  that  the  circumstance  that  the  original  lessee  could  not  be  found, 
and  that  no  insurance  could  be  effected  in  his  name,  was  not  an  objection 
to  the  title  of  an  underlessee. 

Child  demised  a  plot  of  building  land,  in  Sydenham  Grove,  to 
Plaaket,  for  a  term  of  eigbty  years,  from  June,  1836 ;  and  in  the 
lease  tbere  was  a  covenant  tbat  tbe  lessee  should  insure  and  keep 
insured  tbe  premises  against  fire  during  tbe  term,  in  tbe  joint  names 
of  bimself  and  tbe  lessor,  and  bis  executors,  administrators,  and 
assigns.  Flasket  made  an  underlease  of  tbe  premises  to  Martin  for 
tbe  wbole  term  except  one  day.  Martin  assigned  bis  underlease  to 
Mrs.  Wbiting  by  way  of  mortgage,  witb  a  power  of  sale.  Mrs. 
Wbiting,  and  after  ber  deatb  ber  executors,  insured  the  premises 
in  their  own  names  and  in  tbe  names  of  tbe  executors  of  Child,  and 
not  in  tbe  name  of  Flasket,  whose  residence  (if  be  were  Uving)  was 
not  known.  Tbe  executors  of  Mrs.  Wbiting  exercised  their  power 
of  sale  by  auction  ;  and  the  defendant  was  the  highest  bidder,  and 
paid  his  deposit.  He  afterwards  objected  to  tbe  title,  on  the  ground 
that  the  insurance  had  not  been  effected  in  the  joint  names  of  the 
lessor  and  lessee,  according  to  tbe  covenant ;  and  he  brought  an 
action  to  recover  bis  deposit.  The  vendors  thereupon  filed  the  bill 
for  specific  performance  of  the  contract,  and  to  restrain  the  action. 
It  was  at  first  contended,  on  tbe  part  of  the  defendant,  that  the 
question  was  a  simple  one,  which  might  be  conveniently  and  per- 
fectly tried  in  tbe  action ;  but  it  was  ultimately  agreed  that  tbe 
Court  should,  upon  tbe  motion,  determine  the  question  of  specific 
performance. 

After  tbe  objection  to  the  title  had  been  taken,  the  vendors 
procured  tbe  assent  of  the  lessor  to  the  form  of  the  insurance,  and 
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obtained  from  him  a  receipt  for  the  ground  rent — expressing  that      Havrns 
assent  bj  the  addition  thereon  of  *thi8  statement :  ''  the  policy  of  middlbton, 
assmmace  having  been  this  day  produced  to  me,  and  approved  of.*'       [  *642  ] 

Mr.  RoU  and  Mr.  W.  RvdaU  for  the  plaintiflFs. 

Mr.  Bacon  and  Mr.  W.  H.  Clarke  for  the  defendant. 

PenniaU  v.  Harhonie  (1)  and  Doe  d.  MuxUm  v.  Oladwin  (2)  were 
cited  on  behalf  of  the  defendants. 

The  cases  of  Clive  v.  Beaumont  (s)  and  Warren  v.  Richardson  (4) 
were  also  mentioned. 

Thb  Vicb-Changbllor  : 

The  question  has  been  brought  before  me  on  a  motion  for  an 
injunction  to  restrain  the  plaintiff  at  law  from  proceeding  with  an 
action  which  he  has  brought  against  the  auctioneer,  to  whom  he 
paid  a  deposit  of  60Z.,  on  being  declared  the  highest  bidder  for 
certain  leasehold  premises  in  Sydenham  Grove,  Norwood.  The 
bill  also  prays  a  decree  for  specific  performance  of  the  contract. 
The  action  is  brought  on  the  suggestion  that  the  vendors  are  not 
able  to  make  a  good  title,  and  the  parties  have  agreed  that  the 
question  should  be  determined  by  the  Court  upon  the  motion. 

I  do  not  feel  that  there  is  any  difficulty  in  the  case.  The  only 
point  is,  whether  the  title  is  defective,  owing  to  a  covenant  in  the 
original  lease  under  which  the  premises  are  held,  that  the  lessee 
shall  keep  them  insured  from  fire  in  the  joint  names  of  himself  and 
the  lessor.  Flasket,  the  original  lessee,  has  demised  the  premises, 
reserving  *one  day ;  and  the  parties  holding  the  underlease  have  [  *643  ] 
taken  upon  themselves  to  insure  and  have  insured  the  premises  in 
the  names  of  Havens,  one  of  the  parties  interested  in  such  under- 
lease, and  the  name  of  the  original  lessor.  This,  of  course,  was 
not  a  strict  performance  of  the  covenant.  They  were  not  entitled 
to  substitnte  any  other  names  for  those  which  were  pointed  out  by 
the  lease,  or  to  place  the  lessor  in  a  situation,  with  regard  to  the 
joint  insurance,  different  from  that  which  was  expressly  required  by 
the  contract.  In  consequence  of  the  difficulty  thus  created,  the 
vendors,  after  some  correspondence  had  taken  place  upon  this 
qaestion,  produced  the  policy  to  the  lessor,  and  obtained  a  receipt 
for  the  ground  rent  up  to  that  time,  expressing  that  he  had  seen 

i\)  75  B,  R  415  (11  a  B.  369).  (3)  75  E.  R.  144  (1  De  G.  &  Sm.  397). 

(2)  66  B.  B.  611  (6  a  B.  953).  (4)  34  K.  E.  251  (Younge,  1). 
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Havens  and  approved  of  the  policy.  I  apprehend  that,  after  this  approval, 
MioDLBTON.  ihe  lessor  could  not  succeed  in  ejectment,  even  if  he  might,  owing 
to  the  absence  of  any  release  under  seal,  have  brought  an  action  of 
covenant  upon  the  lease.  ^  In  Doe  v.  Gladwin  (i),  the  lessor  of  the 
plaintiff,  who  was  the  assignee  of  the  original  lessor,  was  held  to  be 
entitled  to  recover  in  ejectment,  notwithstanding  a  receipt  for  rent 
given  by  the  original  lessor,  when  he  was  cognisant  of  the  forfeiture 
having  been  incurred ;  but  there  the  lessor  of  the  plaintiff  recovered 
only  in  consequence  of  the  subsequent  breaches.  It  was  not 
contended  that  he  could  have  recovered  in  respect  of  any  forfeiture 
of  which  the  lessor  was  cognisant  prior  to  that  receipt.  So,  in  this 
case,  I  think  it  is  clear  the  original  lessor  would  not  be  entitled  to 
recover  in  ejectment,  in  consequence  of  any  breach  covered  by  the 
receipt  which  he  gave.  But  then  it  is  said,  that  this  difficulty  has 
arisen,  in  consequence  of  which  there  cannot  be  a  literal 
performance  of  the  covenant,  that  Flasket,  who  has  reserved  to 
himself  the  reversion  of  one  day,  is  not  to  be  found,  and  that  there 
[  *644  ]  might  be  some  remedy  on  the  part  *of  Flasket  in  respect  of  any 
future  breach,  because  the  name  of  Flasket  cannot  be  hereafter  used 
in  the  policy  of  insurance ;  and  thus  the  covenant  cannot  be  strictly 
complied  with,  nor  the  sub-lessee  protected  from  future  breaches  as 
against  the  original  lessor.  As  to  Flasket  himself,  I  think  there  is 
no  difficulty.  He  has  made  an  underlease,  and  there  is  no  covenant 
by  the  underlessee  to  him  to  perform  the  covenants  in  the  original 
lease.  He  could  not  enter,  neither  could  he  bring  an  action  of 
covenant,  although  it  may  be  suggested  that  he  is  entitled  to  some 
implied  indemnity.  As  to  the  original  lessor,  the  case  is  somewhat 
different.  The  original  lessor  may  convey  his  interest,  his  assignee 
may  not  approve  of  this  form  of  insurance,  and  it  would  be  a 
continuing  breach  of  the  covenant. 

The  question  then  is,  whether,  supposing  such  a  continuous  non- 
compliance with  the  strict  terms  of  the  covenant,  there  would,  as  a 
consequence,  be  a  forfeiture  of  the  interest  of  the  lessee.  I  have 
looked  at  the  cases  on  the  subject,  and  I  have  not  been  able  to  find 
any  case  in  which  it  has  been  held,  upon  a  covenant  to  insure  in  the 
joint  names  of  the  lessor  and  lessee,  that  the  lessor  can  complain 
because  the  insurance  is  effected  in  his  own  name  only.  The  two 
cases  cited  (Doe  v.  Gladwin  (i)  and  PenntaU  w.Harbome  (2) )  are  very 
intelligible.     The  first  case  I  have  already  noticed.    In  Penniall  v. 

(1)  66  B.  E.  611  (6  Q.  B.  953).  (2)  76  E.  E.  415  (11  Q.  B.  369). 
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Harhome,  the  lessee  had  covenanted  to  insure  in  the  name  of  the      Havbkb 

lessor  only,  and  he  insared  in  the  joint  names  of  the  lessor  and   middleton. 

himself  the  lessee.    That  was  held  not  to  be  a  performance  of  the 

covenant.     It  was  not  so  beneficial  to  the  lessor  as  the  arrangement 

for  which  he  had  stipulated.    It  did  not  give  him  the  sole  and 

absolnie  control  over  the  monies  to  be  recovered,  and,  if  the  lessee 

happened   to  survive,  it  placed  *the  lessor's  representative  in  a       [  *«*6  ] 

position  in  which   he  might  be  subject  to  the  inconvenience  of 

looking  to  the  estate  of  the  lessee,  and  to  questions  with  which  he 

oaght  not  to  be  embarrassed.     But  in  this  case  the  insurance  was  to 

be  in  the  joint  names  of  the  lessor  and  the  lessee.     The  introduction 

of  the  name  of  the  lessee  is  for  his  own  benefit,  and  its  omission  is 

his  own  loss.     The  intention  must  be  looked  to ;  and  there  is  no 

authority  for  saying  that  a  lessor  could  succeed  in  ejectment  because 

something  had  been  done  by  the  lessee  less  beneficial  to  himself 

than  he  had  stipulated  for.     Suppose  the  case  of  a  dispute  between 

A.  and  B.,  in  the  course  of  which  A.  covenants  to  deposit  a  sum  of 

money  in  the  joint  names  of  himself  and  B.,  to  abide  the  event,  and 

he  pays  it  into  the  sole  name  of  B.,  there  could  be  no  action  of 

covenant  sustained  by  B.  against  A.,  because  A.  had  given  him  a 

greater  benefit  than  he  had  agreed  to  do.     I  do  not  see  any  possible 

benefit  which  could  accrue  to  the  lessor  from  having  the  name  of 

the  lessee  inserted  in  the  policy.     I  do  not  think,  therefore,  that  the 

diflBcalty  in  the  way  of  the  strict  performance  of  the  covenant  in 

this    case  is  an  objection   to  the  title;    and  this  being  the  only 

«|ne8tion — the    defendant    having    very    fairly  waived   any  other 

objection — there  must  be  a  decree  for  the  specific  performance  of 

the  contract. 


NEWTON  V.  CHORLTON(l). 

(10  Hare,  646—663;  S.  C.  2  Drew.  333.) 

Tlie  oontnict  of  suretyship  entitles  the  surety  to  require  that  his  position 
shall  uot  be  altered  by  any  arrangement  between  the  creditor  and  the 
principal  debtor,  from  that  in  which  he  stood  at  the  time  of  the  contract ; 
and  it,  therefore,  entitles  him  absolutely  to  the  benefit  of  all  the  securities 
for  the  debt  which  the  creditor  lield  at  the  time  of  the  contract ;  it  also 

authority  on  the  general  rules  applic- 
able to  suretyship :  Nicholas  v.  Ridley 
[1904]  1  Ch.  192,  73  L.  J.  Ch.  145,  89 
L.  T.  663,  C.  A.  As  to  these  rules  see 
Duncan,  Fox  <fc  Co.  v.  North  and  SotUh 
Wales  Bank  {IbSO)  6App.  Cas.  at  p.  11, 
50  U  J.  Ch.  355,  43  L.  T.  706.— 0.  A.  S. 


^  I )  The  Vice-Chanoblloh  who  de- 
cided thiB  case  afterwards  held  that 
the  same  rules  apply  to  aftertaken 
necnritiee  ma  to  securities  taken  pre- 
riouMky  to  the  contract  of  suretyship, 
I'Ud^  T.  Buss  (1860)  Johns.  663,  6  Jur« 
X.  S.  695 ;    but  the  case  is  still  an 
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Afarch  18,  19, 

22. 

Wood,  V.-C. 
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Newton  entitles  the  surety,  at  any  time,  to  require  that  the  creditor  shall  enforce 

«.  against  the  principal  debtor  not  only  all  his  remedies,  and  all  the  securities 

Chorlton.  £jjj.  ^^^  ^qI^^  which  he  has  at  the  time  of  the  contract,  but  also  any  securities 

for  the  debt  which  the  creditor  may  have  acquired  subsequently  to  the  con- 
tract, and  which  he  holds  at  the  time  that  the  surety  requires  him  to  pro- 
ceed. And  as  a  person  paying  off  a  debt  for  which  he  is  liable,  is  entitled, 
in  equity,  to  stand  in  the  place  of  the  creditor,  and  to  have  the  benefit  of 
the  securities  held  by  the  creditor  for  the  debt ;  so  the  surety,  on  paying 
off  the  debt  of  the  principal  debtor,  is  entitled  to  require  from  the  creditor 
the  benefit,  not  only  of  the  securities  for  the  debt  which  the  creditor  had 
at  the  time  of  the  contract  of  suretyship,  but  also  of  all  the  securities 
which  he  holds  at  the  time  he  is  paid  off.  But  there  is  no  implied  duty  in 
the  contiuct  of  suretyship,  which  requires  the  creditor  to  retain,  for  the 
benefit  of  the  sui*ety,  securities  for  the  debt  which  he  might  subsequently 
receive  from  the  principal  debtor,  and  which,  whilst  the  creditor  holds 
them,  the  surety  does  not  call  upon  him  to  enforce.  And  a  creditor,  who, 
after  the  contract  of  suretyship,  having  taken  a  further  security  from  the 
principal  debtor,  subsequently  parts  with  that  secuiity,  does  not  thereby, 
either  wholly  or  pro  tantOf  release  the  surety. 

The  bill  was  filed  by  James  Newton,  the  son  and  executor  of 
James  Antrobus  Newton,  against  Samuel  Chorlton,  the  personal 
representative  of  Edward  Beddish,  he  being  the  executor  of  Joseph 
Reddish,  who  was  the  executor  of  Edward,  to  restrain  Chorlton  from 
prosecuting  an  action  which  he  had  brought  against  the  plaintiff 
upon  a  joint  and  several  bond  for  1,200{.  and  interest,  which  the 
plaintiff's  testator  James  Antrobus  Newton  had,  with  one  George 
"William  Newton,  made  to  the  defendant's  testator  Edward  Reddish, 
as  surety  for  George  William  Newton,  to  secure  600Z.  and  interest ; 
and  the  bill  prayed  the  declaration  of  the  Court  that  the  estate  of 
James  Antrobus  Newton  was,  under  the  circumstances,  discharged 
from  any  further  liability  in  respect  of  the  bond. 

The  relief  of  the  plaintiff's  testator's  estate  from  his  liability  as 
surety  was  sought  on  the  ground,  that,  after  the  plaintiff's  testator 
had  become  surety  to  Reddish,  Reddish  had  taken  from  George 
William  Newton,  the  principal  debtor,  a  deposit  of  his  title  deeds  of 
a  perpetual  chief  rent  of  661.  4^.  lO^d.  a  year,  with  a  memorandum 
stating  that  they  were  so  deposited  as  an  auxiliary  security  for  the 
bond  debt  for  6002.  and  interest ;  that  Joseph  Reddish,  as  the 
[  •647  ]  *executor  of  Edward  Reddish,  had  allowed  the  deeds  to  be  taken  by 
George  William  Newton,  upon  his  undertaking  to  return  them ;  but 
that  George  William  Newton,  instead  of  doing  this,  had  sold  and 
conveyed  the  rent  charge  to  a  purchaser  without  notice  of  the  lien, 
whereby  the  same  was  lost,  and  the  plaintiff's  testator's  estate 
deprived  of  the  benefit  thereof. 

Mr.  Roll  and  Mr.  Smythe  for  the  plaintiff. 
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Mr.  Bacon  and  Mr.  Osborne  for  the  defendant.  Nbwton 


r. 
Chorlton. 


;in  addition  to  the  cases  mentioned  and  commented  upon  in  the 
judgment,  Praed  v.  Oarditier  (i),  Copis  v.  Middleton  (2),  and  Yonge 
V.  Reynell  (s)  were  cited.] 

The  Yicb-Chancbllor  : 

This  case  raises  a  point  with  reference  to  the  rights  of  a  surety 
in  respect  of  a  contract  of  suretyship  as  affected  by  the  conduct  of 
the  creditor  with  regard  to  the  principal  debtor ;  and  I  do  not  find 
it  to  be  covered  by  any  of  the  decided  cases,  though  it  is  somewhat 
singular  that  such  a  case  should  not  have  before  occurred  and 
been  decided.  I  have  been  greatly  assisted  in  my  investigation  of 
the  cases  by  the  argument  of  counsel.  The  principles  settled  by 
decided  authorities,  so  far  as  they  have  gone,  enable  me  to  arrive, 
*with  tolerable  clearness,  at  a  conclusion  as  to  the  rights  of  the  [*648] 
parties  in  this  particular  case. 

The  question  is  this :  James  Antrobus  Newton,  the  party  whom 
the  plaintiff  represents,  entered,  in  1810,  into  a  bond  as  surety  for 
his  brother  George  William  Newton,  to  a  person  of  the  name  of 
Edward  Reddish,  for  the  payment  of  1,2002.  Three  years  after* 
wards  the  creditor  took  a  security,  by  way  of  deposit,  of  certain 
title  deeds  of  the  debtor,  with  a  memorandum  in  these  terms: 
'*!  the  undersigned  do  hereby  acknowledge  that  the  above* 
mentioned  indentures  were  this  day  deposited  in  my  htinds  as  an 
auxiliary  security  to  a  bond,  dated  the  17th  of  March,  1810,  from 
the  said  George  William  Newton  and  James  Antrobus  Newton  to 
me,  for  securing  600Z.  and  interest ;  and  I  hereby  undertake  to 
return  them  safe  and  uncancelled  on  payment  of  the  aaid  sum  of 
6(X)/.  and  interest.  As  witneaseth  my  hand,  this  SOth  day  of 
October,  1818.  Edwabd  Beddxsh."  Subsequently,  this  security  is 
allowed  by  Mr.  Reddish,  the  principal  creditor,  to  get  back  into  the 
bands  of  the  debtor ;  and  the  result  is,  the  security  is  lost :  and 
the  qneetion  which  then  arises  is,  whether  or  not  the  surety^  in 
consequence  of  this  transaction,  which  took  place  subsequently  io 
the  date  of  the  original  contract  of  suretyship,  is  released. 

Now,  as  far  as  the  cases  have  gone,  I  think  they  have  established 
certain  principles  very  clearly.  The  doctrine,  perhaps,  is  laid 
down  most  lucidly  in  the  case  which  was  first  referred  to  {Cray- 
thome  V.  Swinburne  (4),)  in  the  extremely  able  argument  by  Sir 

(1)  2  B.  fi.  8  (2  Cox.  86).  (3)  89  E.  E.  689  (9  Hare.  809). 

(2)  T.  4  E.  224 ;  see  29  R  R  73  ».      (4)  9  B.  B.  264  (14  Ves.  60). 
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Nbwtoh      Samuel  RomiUy,  adopted   by  Lord  Eldon«   in  that  case.     Lord 

Chobltok.    Eldon  may  be  taken  clearly  to  adopt  the  words  of  Sir  Samuel 

Romilly,  that  the  whole  doctrine  as  to  principal  and   surety  is 

[  *^49  ]  raised  *upon  the  established  principles  of  a  court  of  equity,  not 
upon  a  contract,  except  as  it  may  be  represented  to  be  made,  with 
the  implied  knowledge  of  the  existence  of  those  principles.  It  is 
upon  that,  that  the  whole  of  the  rest  of  the  argument  is  founded  ; 
I  apprehend  it  cannot  be  said  in  strictness,  that  it  rests  upon 
contract.  There  are  certain  fixed  principles  of  equity,  which  follow 
necessarily  from  the  contract  of  suretyship,  and  which  principles 
must  be  taken  to  be  known  by  all  the  contracting  parties, — the 
creditor,  the  surety,  and  the  principal  debtor, — and  they  from  a 
part  of  the  effect  of  the  suretyship.  In  that  sense  only  is  it  a 
matter  of  contract. 

Further  than  that,  it  has  been  established,  not  only  in  that  case, 
but  in  the  case  that  Lord  Eldon  refers  to  of  Denng  v.  The  Earl  of 
Winchehea  (i),  and  in  the  case  which  he  himself  decided  of  Mayhew 
V.  Crickett  (2),  which  followed  it,  that,  by  virtue  of  the  contract,  a 
surety, — whether  he  be  informed  of  the  existence  of  other  securities 
or  not, — is  entitled  as  between  himself  and  the  creditor  to  the  benefit 
of  any  mortgage  or  other  security  held  by  the  creditor,  whether  he 
knows  it  is  held  or  does  not  know  it  is  held  by  him  at  the  date  of 
the  contract :  that  is  decided  in  Mayhew  v.  Crickett.  I  apprehend 
that  when  the  parties  enter  into  a  contract  of  suretyship,  they  all 
agree  that  there  shall  be  the  utmost  good  faith  between  them, — 
that  the  situation  of  the  creditor  and  of  the  principal  debtor  shall 
be  perfectly  made  known  to  all  the  sureties ;  and  therefore  the 
creditor  is  conceived  to  have  made  known  to  them,  whether  in  fact 
he  does  bo  or  not,  every  security  which  he  possesses,  perhaps  also 
the  existing  position  of  the  parties  at  the  time  the  contract  is 
entered  into.     That  is  put  by  Lord  Truro  very  clearly  in  the  case 

[  *6B0  ]  of  Owen  v.  Homan  (a),  in  which  he  says :  "  The  cases  which  *are 
reported  have  generally  arisen  out  of  transactions  in  which  there 
has  been  personal  communication  between  the  creditor  and  surety ; 
and  the  clear  law  deducible  from  those  decisions  is,  that  the  creditor 
must  make  a  full,  and  fair,  and  honest  communication  of  ev^^jry 
circumstance  calculated  to  influence  the  discretion  of  the  surety  in 
entering  into  the  required  obligation."  Then  he  compares  it  to 
the  case  of  a  contract  for  insurance,  in  which  everything  must  be 

(1)  1  R  R  41  (1  Cox,  318).  (3)  3  Man.  &  G,  378. 

(2)  19  R  R  67  (2  Swanst  185). 
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made  known  to  the  insurer,  with  reference  to  all  the  eircumstances      Newton 

that  sarround  the  contract  he  is  about  to  enter  into.     Therefore,  I    chorlton. 

apprehend,  it  is  on  those  grounds  that  every  security,  whether  by 

way  of  suretyship,  or  mortgage,  or  otherwise,  of  which  the  creditor 

has  the  benefit  at  the  time  of  the  contract  being  entered  into,  is 

supposed  to  be  made  known  to  the  surety  when  he  is  entering  into 

the  obligation,  and  the  surety  is  to  have  the  benefit  of  them  ;  and 

no  act  can  be  done  by  which  he  is  to  be  deprived  of  that  benefit,  or 

pat  in  a  di£ferent  position  from  that  which  he  was  in  at  the  time  of 

the  contract  being  entered  into. 

The  next  thing  I  have  to  consider — which  was  very  well 
distinguished  in  the  argument — is,  what  are  the  equities  which 
are  now  to  form  part  of  this  implied  contract,  as  regards,  first, 
the  principal  debtor ;  secondly,  his  co-sureties ;  and,  thirdly,  the 
creditor?  Now,  as  regards  the  principal  debtor,  I  think  the 
authorities  amount  to  this — that  the  creditor  is  clearly  entitled  to 
have  all  the  debt  or  liability  made  good  as  between  himself  and 
the  debtor — (I  am  now  speaking  of  the  case  as  between  him  and 
the  creditor) — the  creditor  is  entitled  to  have  the  liability  made 
good  by  the  principal  debtor  in  the  first  place ;  and,  secondly,  by 
every  security  existing  in  his  (the  creditor's)  hands  which  has  been 
so  placed  by  the  debtor.  As  regards  the  co-sureties.  Lord  Eldon 
said,  in  Craytlwrne  v.  Swinburne^  that  equity  is  equality  of  contri- 
bution. Although  the  creditor  has  a  perfect  right  to  attack*  any 
one  of  the  sureties  *that  he  pleases,  yet,  as  between  the  co-sureties,  [  *65i  ] 
the  claim  of  the  creditor  is  not  to  operate  on  their  condition — they 
are  not  to  be  subjected  to  his  caprice  or  discretion  in  his  regard  for 
his  own  interest;  but  among  themselves  they  are  to  contribute 
equally,  or  rateably  if  they  are  bound  in  different  proportions. 

Then,  as  regards  the  creditor,  what  is  the  question  that  arises  in 
the  case  before  me?  The  question  is,  what  are  the  rights  as 
between  the  surety  and  the  creditor  with  reference  to  the  contract 
they  have  entered  into  ?  As  regards  the  creditor,  it  is  decided  that 
he  is  not  bound  by  mere  negligence — unless  it  be  in  the  shape  of  what 
I  may  call  active  negligence — that  is  quite  settled :  but  it  is  held, 
that  he  is  bound  to  give  to  the  surety  the  benefit  of  every  security 
which  be  holds  at  the  time  of  the  contract — every  security  which 
he  then  holds;  and  he  is  not  allowed  in  any  way  to  vary  the  position 
of  the  surety  with  reference  to  those  securities:  that  has  been 
decided  most  distinctly  in  Mayhew  v.  Ciickett  (l)  by  Lord  Eldom, 
(1)  19  B.  R  67  (2  Swanst.  185). 
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Nbwtok  where  there  was  a  warrant  of  attorney  in  the  hands  of  a  creditor 
Ohoiu«tov.  P^^  ^^  operation  by  the  creditor,  and  a  judgment  obtained,  from 
which  he  afterwards  discharged  the  principal  debtor.  Lord  Eldon 
held  it  utterly  immaterial  whether  the  warrant  of  attorney  was 
known  to  the  surety  at  the  time  he  entered  into  the  contract  or  not. 
The  surety  had  a  complete  right  to  the  benefit  of  it ;  and  if  the 
benefit  were  lost  to  him,  he  was  at  once  discharged.  The  same 
point  was  decided  in  Capel  v.  Butler  (^),  in  which,  at  the  time  of 
the  contract,  there  was  a  mortgage  of  a  ship  in  the  hands  of  the 
creditor,  who  was  entitled  to  sell  it  and  to  repay  himself  out  of  the 
produce.  The  creditor,  not  putting  that  in  force  according  to 
the  navigation  laws,  the  surety  was  thereby  prejudiced,  and  was 
[  ♦662  ]  discharged,  pro  tanto,  from  *the  contract  and  the  liability  which 
he  had  entered  into  with  the  creditor.  So  far,  therefore,  the  case 
is  perfectly  clear,  and  free  from  all  doubt.  To  complete  the  question 
of  the  obligation  as  between  the  surety  and  creditor,  one  should 
further  say  that  the  surety  has  a  right,  if  he  indemnify  the  creditor, 
to  put  the  creditor  in  motion  at  all  times  against  the  principal 
debtor  ;  and  it  is  on  that  ground  that  the  cases  are  decided  as  to 
giving  time.  If,  therefore,  the  creditor  do  any  act  whatever  by 
which  he  is  prevented  from  complying  with  the  request  of  the 
surety  of  being  put  in  motion,  at  any  time  the  surety  may  think 
fit,  against  the  principal  debtor,  that  also  will  discharge  the  surety, 
because  he  has  disabled  himself  from  performing  what  I  have  here 
called  (adopting  the  language  of  Sir  Samuel  Romilly)  the  implied 
contract.  All  that  is  settled  by  the  decided  cases  as  regards  the 
contract  between  the  surety  and  creditor  is  this — the  surety  has  a 
right,  at  any  moment,  to  every  security  held  by  the  creditor  at  the 
date  of  the  contract —  it  has  never  yet  gone  beyond  that ;  and  he 
has  further  a  right  to  say,  you  must  always  hold  yourself  in  a 
position  to  be  put  in  motion  at  my  request  against  the  principal 
debtor. 

I  have  gone  through  the  class  of  cases  which  have  established 
the  principles  I  have  mentioned,  before  entering  into  those  which 
approach  more  doubtful  ground,  and  which  must  have  to  be  cod« 
sidered  in  ultimately  arriving  at  a  conclusion  in  this  case.  Some 
of  the  cases  seem  to  have  held  the  rights  of  the  surety  somewhat 
higher,  and  to  have  raised  some  degree  of  doubt  as  to  the  precise  and 
exact  position  in  which  the  creditor  stands  with  reference  to  dealings 
(ind  transactions  with  the  debtor,  after  the  contract  of  suretyship 

(1)  %  Sim,  &  St,  457. 
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entered  into.  I  apprehend,  all  that  has  yet  been  established  by  Nbwton 
the  authorities,  and  it  is  another  question  to  say,  whether  equitable  cbobltok. 
principles  may  or  may  not  carry  it  further,  is  that,  as  between  the 
surety  and  principal  debtor,  *not  one  iota  of  the  original  contract  [  *65h  ] 
most  be  varied.  Every  right  which  existed  at  the  date  of  that 
contract  must  be  sacredly  observed,  and  there  must  not  be  one 
single  transaction  in  the  slightest  degree  varying  the  position  of  the 
surety  with  regard  to  the  original  liability,  without  communication 
with  him ;  because,  in  the  event  of  any  such  alteration,  however 
it  may  be  alleged  to  be  for  the  benefit  of  the  surety,  unless  it  is 
clearly  and  undeniably  for  his  benefit,  as  to  which  there  are  some 
authorities, — it  has  always  been  held  that  the  surety  is  the  best 
judge  of  what  is  for  his  own  benefit,  and  that  you  must  have  a 
eommanication  with  him  if  you  wish  to  vary  or  depart  from  the 
contract.  There  is  an  instance  of  this  in  the  case  of  Calvert  v.  The 
London  Dock  Company  (1) — with  reference  to  the  performance  of  a 
contract  it  was  said,  that  it  was  beneficial  that  the  contract  should 
be  completed  ;  but  the  Coubt  held  it  might  operate  otherwise,  and 
it  was  a  matter  upon  which  the  surety  had  a  right  to  be  consulted. 
That  being  the  case  as  to  all  rights  at  the  time  of  entering  into 
the  contract,  the  question  that  arises  in  this  case  is, — what  are  the 
sorts  of  dealings  that  may  take  place  subsequent  to  the  contract, 
in  respect  of  matters  which  did  not  form  a  part  of  the  original 
arrangement,  but  which  may  influence  the  position  of  the  surety ; 
and  with  regard  to  that.  Lord  Bossltn,  in  the  case  of  Rees  v. 
Berringtan  (2),  laid  down  the  doctrine  in  a  very  broad  way,  which 
seems,  from  the  subsequent  cases,  to  have  caused  some  confusion. 
In  Rees  v.  Berrington  there  was  a  giving  of  time,  which  in  effect 
had  operated  as  a  discharge.  Lord  Bossltn  says — ^'The  defendants 
have  pot  it  out  of  their  power  to  perform  that  which  the  nature  of 
the  relation  between  the  surety  and  the  person  with  whom  he  is 
bound  requires*'  (a).  But,  after  commenting  on  the  rule,  he  pro- 
ceeds to  say — "  This  produces  no  inconvenience  to  any  one,  *for  [  ♦esi  ] 
it  only  amounts  to  this,  that  there  shall  be  no  transaction  with  the 
principal  debtor,  without  acquainting  the  person  who  has  a  great 
interest  in  it "  (8).  It  is  here  laid  down  broadly  and  generally, 
without  reference  to  whether  that  transaction  alters  the  original 
contract  or  not,  that  there  shall  be  no  transaction  with  the  principal 
debtor  without  acquainting  the  surety.    Lord  Bobslyn  proceeds — 

(1)  44  B.  B.  300  (2  Keen,  638).  (3)  3  B.  B.  at  p.  7  (2  Yes.  Jr.  643). 

(2)  3  B.  B.  3  (2  Yes,  Jr.  640). 
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Nkwtok  "  The  surety  only  engages  to  make  good  the  deficiency.  It  is  the 
CHOBLToir.  clearest  and  most  evident  equity,  not  to  carry  on  any  transaction 
without  the  privity  of  him  who  must  necessarily  have  a  concern 
in  every  transaction  with  the  principal  debtor.  You  cannot  keep 
him  bound,  and  transact  his  affairs  (for  they  are  as  much  his  as 
your  own)  without  consulting  him  '*  (1).  If  that  is  to  be  taken  in 
its  broadest  generality,  it  will  apply  to  the  case  now  before  the 
Court.  It  is  the  case  of  a  transaction  with  the  principal  debtor, 
and  it  is  a  transaction  which  has  taken  place  without  consulting 
the  surety ;  but  that  this  cannot  be  taken  in  its  absolute  generality, 
is  clear  from  a  number  of  cases  since  decided :  Perfect  v.  Musgrave  (2) 
was  not,  I  believe,  cited  at  the  Bar,  although  nearly  all  the  cases 
were  cited.  In  Perfect  v.  Mmgrave,  it  was  attempted  by  the  surety 
to  discharge  himself,  because  the  creditor  had  entered  into  a  sub- 
sequent contract,  by  which  he  agreed  to  take  10«.  in  the  pound, 
but  had  not  discharged  the  debtor  from  the  original  debt.  The 
surety  said,  "  he  ought  to  have  been  informed  of  it."  The  Court 
said  it  could  not  possibly,  in  any  way,  injure  him  :  he  stood  as  he  did 
at  the  date  of  the  original  contract.  If  anything,  it  was  done  in 
such  a  manner  that  he  could  not  be  affected  in  any  other  way 
than  beneficially.  Then  there  are  the  cases  of  Twopenny  v. 
Ycmng  (a),  and  Eyre  v.  Everett  (4).  The  latter  case  goes  to  a  sub- 
sequent dealing  of  this  description.  A  party  being  bound  with 
the  principal  debtor  to  secure  the  payment  of  the  purchase  money 
[  *6bb  ]  of  certain  shares  in  a  *joint-stock  Company  to  Messrs.  Everett  &  Co. 
the  bankers,  they  afterwards  lent  the  principal  debtor  a  sum  of 
10,000/.,  more,  I  think,  than  was  due  upon  the  original  bond,  and 
took  a  new  bond  from  him  for  that  10,0002.  It  was  attempted  to 
say  that  the  surety  was  discharged ;  but  Lord  Eldon  said,  there 
was  nothing  that  prevented  tlie  creditors  from  contracting  a  new 
debt  with  their  debtor ;  and  although  in  effect,  if  you  are  to  adopt 
the  precise  language  of  Rees  v.  Berrington,  it  does  materially 
influence  the  position  of  the  surety,  in  this  sense,  that  entering 
into  this  new  and  large  engagement  is  an  act  of  the  principal  debtor 
which  may  lessen  the  chance  of  his  paying  the  original  debt ;  yet 
Lord  Eldon  in  effect  said,  that  it  was  not  any  alteration  of  the 
contract  that  existed  between  them.  I  think  the  result  of  the 
whole  is  this — and  I  have  found  no  case  yet  that  has  gone  beyond 
it :  that  what  you  are  to  take  care  of  is,  that  the  original  contract  be 

(1)  3  R.  B.  at  p.  7  (2  Ves.  Jr.  543).  (3)  3  B.  &  0.  208. 

(2)  6  Piice,  111.  (4)  2  Buss.  381. 
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not  disturbed ;  that  yoa  are  not  in  any  way  to  vary  any  of  the     Nbwton 
rights  that  existed  at  the  time  the  contract  was  entered  into.  Ghorlton. 

There  was  another  class  of  cases  to  which  I  shall  now  have  to 
advert,  which  have  some  bearing  on  the  question,  but  I  think, 
when  analysed,  do  not  carry  the  point  as  high  as  the  plaintiff 
wishes  to  place  it  in  this  case.  What  has  arisen  in  this  case  is  a 
further  security  taken  for  the  debt  after  the  original  contract. 
That,  of  course,  is  beneficial  to  the  surety ;  and  then  there  has 
been  a  handing  back  of  that  security  to  the  principal  debtor. 
Now,  neither  the  taking  of  that  security,  nor  the  handing  it  back, 
in  the  slightest  degree  altered  the  position  of  the  surety  under  the 
original  contract.  The  surety  did  not  then  contract  in  any  way 
for  the  benefit  of  any  future  security  to  be  given  by  the  debtor,  nor 
did  he  contract  in  any  way  for  any  future  act  between  the  parties 
which  might  alter  or  discharge  his  liability.  The  principles  of 
equity  that  have  been  held  to  apply  hitherto  have  been  *these —  [  *656  ] 
that  the  surety  is  to  have  the  benefit  of  all  things  as  they  stand, 
and  none  of  those  things  is  to  be  varied  or  altered  in  the  slightest 
degree  whatever.  Neither  the  taking  of  this  further  security, 
nor  the  giving  it  back,  affected  the  rights  of  the  party  under  the 
original  contract. 

There  is,  then,  a  class  of  cases  affirming  this  proposition  :  that, 
although  the  security  is  taken  under  the  original  contract,  yet  if 
the  surety  satisfy  the  creditor  his  debt,  and  the  creditor  has  in  his 
hand  securities  for  the  debt  which  have  been  given  him,  whether 
at  or  after  the  original  contract,  the  surety  then  becomes  entitled, 
on  paying  off  the  creditor,  to  stand  in  the  shoes  of  the  creditor  and 
to  have  the  benefit  of  every  security  which  the  creditor  then  holds. 
That  arises  upon  a  different  principle  of  equity  from  what  may  be 
considered  to  be  the  equities  under  the  original  contract.  It  arises, 
I  apprehend,  from  this,  that  the  party  who  pays  off  any  person 
who  holds  a  mortgage  or  other  security,  is  entitled  to  have  the 
benefit  of  all  the  securities  that  person  so  holds  in  respect  of  the 
debt  which  he  has  paid  off:  he  has  discharged  the  liability  for 
which  the  security  is  held,  and  he  is  entitled  to  call  for  an 
assignment  from  that  party  of  the  securities  he  so  holds. 

Now,  it  has  been  very  ably  argued  by  Mr.  Rdt  and  Mr,  Smythe^ 
that  there  is  an  engagement  as  between  the  surety  and  the  principal 
debtor,  that,  if  you  the  principal  debtor,  at  any  time  hereafter, 
place  securities  in  the  hands  of  the  creditor,  I  the  surety,  as  against 
jou,  am  entitled  to  the  benefit  of  those  securities ;  and  therefore 
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NxwTON      you  the  creditor,  knowing  that  to  be  my  equity  against  the  principal 

Chobltok.    debtor,  whenever  by  any  chance  you  have  securities  come  into 

your  hands,  are  bound  by  that  knowledge  and  understanding  at 

the  time  the  contract  is  entered  into,  and  are  bound  to  retain  for 

my  benefit  those  securities  that  so  come  into  your  hands.    It  is  a 

[  *6S7  ]  nice  question,  and  it  is  the  real  question  and  *difficulty  in  this 
case,  whether  that  additional  equity  will  or  will  not  be  imported 
into  the  contract  of  suretyship.  I  do  not  find  that  any  such  case 
has  yet  arisen.  There  is  the  case  of  Wade  v.  Coope  (i),  which  is 
adverse  to  it :  the  doctrine  there  is  carefully  laid  down,  as  it  always 
has  been,  by  Lord  Eldon,  not  following  quite  so  lax  a  description 
of  the  equities  as  is  given  by  Lord  Bosslyn  in  Rees  v.  Berrington, 
but  with  very  careful  restriction  to  its  being  confined  to  securities 
existing  at  the  date  of  the  contract,  not,  of  course,  saying  that  it 
did  not  go  beyond  that,  yet  always  so  carefully  restricted  to  that, 
that,  when  I  find  it  so  carefully  guarded  on  the  one  hand,  and  when 
I  also  find  the  case  of  Wade  v.  Coope,  which,  if  not  actually  decided 
upon  that  doctrine,  at  least  has  it  distinctly  laid  down  by  the  Yicb- 
Chancellor  of  England,  I  do  not  feel  myself  bound  to  extend  those 
principles  of  equity  further  than  they  have  hitherto  been  carried. 

The  argument  in  favour  of  the  discharge  of  the  surety  has  been 
very  strongly  pressed  upon  me  in  this  way :  a  supposed  case  has 
been  put,  and  it  has  been  said,  you  get  almost  to  an  absurdity, 
suppose  the  party,  the  principal  debtor,  literally  comes  and  deposits 
witli  the  creditor  a  sum  of  money,  and  says,  "  this  I  will  render 
available  for  the  payment  of  your  debt."  It  must,  of  course, 
always  be  put  on  certain  conditions,  for  short  of  that  it  is  pay- 
ment, and  then  the  whol^  case  is  at  an  end.  If  the  debt  be  paid, 
the  surety  is  discharged  by  the  operation  of  payment ;  but  suppose 
the  debtor  leaves  Exchequer  bills  with  his  creditor,  and  says  "  here 
are  the  means  by  which  you  may  at  once  go  into  the  market  and 
pay  yourself,"  and  afterwards  those  bills  are  re-delivered:  on 
behalf  of  the  surety  it  is  said,  that,  where  the  debtor  has 
approached  so  near  as  that  to  actual  payment,  it  is  not  in  the 

[  *658  ]  option  of  the  creditor  to  relieve  him,  being  then  on  the  *verge  of 
payment,  and  afterwards  to  fall  back  on  the  surety.  Those  cases 
do  not  put  it  any  higher  than  the  case  of  a  mortgage.  It  is  either 
payment  or  security,  one  or  the  other,  and  there  is  no  reasoning 
applicable  to  it  to  be  drawn  from  the  case  of  Law  v.  2'he  East  India 
Company  (2) f  cited  by  Mr.  Smythe ;  when  that  case  is  analysed,  it 
(1)  29  R.  B.  70  (2  Sim.  165).  (2)  4  Ves.  824. 
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appears  to  be  a  case  of  payment.    It  mras  the  case  of  a  surety  to  the     Nbwton 

East  India  Company  for  the  accounting  of  the  principal  debtor.    onoiuj'niK. 

The  principal  debtor  died,  and  on  the  account  being  settled,  it 

appeared  that  the  East  India  Company  had  previously  conceived 

that  thoy  <the  CimipaHy)  «nd  not  their  officer,  were  the  parties 

indebted;  and  th^y  had  49ettled  an  account  on  that  footing,  and 

paid  over  a  balance  to  hink    They  subsequently  found  they  had 

made  a  mistake,  and  endeavoured  to  recover  the  amount  against 

the  surety;    and  what  Lord  Alvanlby  held  was,  that  it  could 

not  be  contended  upon  any  principle  that  prevails  with  regard 

to  principal  and   surety,   that,   where  the  principal    debtor  has 

left  a  sufficient  fund  in  the  hands  of  the  obligee,  and  he  thinks 

fit,  instead  of  retaining  it  in  his  hands,  to  pay  it  back  to  the 

principal  debtor,  the  surety  can  ever  be  called  upon  in  respect  of 

that  sum. 

I  think  the  rights  with  regard  to  the  creditor  are  so  clearly 
put  by  Lord  Eldon  in  the  case  of  Wright  v.  Simpson  (l),  that  that 
case  affords  a  better  guide  for  my  decision  than  any  of  the  other 
authorities  that  have  been  referred  to.  Lord  Eldon  there  says, 
"  As  to  the  case  of  principal  and  surety,  in  general  cases  I  never 
understood  that  as  between  the  obligee  and  the  surety,  there  was 
an  obligation  of  active  diligence  against  the  principal.  If  the 
obligee  begins  to  sue  the  principal  and  afterwards  gives  time,  there 
the  surety  has  the  benefit  of  it ;  but  the  surety  is  a  guarantee ;  and 
it  is  his  business  to  see  whether  the  ^principal  pays,  and  not  that  [  *^^^  ] 
of  the  creditor.  The  holder  of  the  security,  therefore,  in  general 
cases,  may  lay  hold  of  the  surety ;  and  till  very  lately,  even  in 
circumstances  under  which  the  surety  would  not  have  had  the  same 
benefit  that  the  creditor  would  have  had.  But,  in  late  cases,"  that 
is,  alluding  to  cases  in  bankruptcy,  "  provided  there  was  no  risk, 
delay,  or  expense,  as  in  the  case  put  of  the  money  in  the  next 
room,  indemnifying  against  the  consequences  of  risk,  delay  and 
expense,  the  surety  has  a  right  to  call  upon  the  creditor  to  do  the 
most  he  can  for  his  benefit ;  and  the  later  cases  have  gone  further. 
It  is  now  clear,  that,  if  the  surety  deposits  the  money  and  agrees 
that  the  creditor  shall  be  at  no  expense,  he  may  compel  the  creditor 
to  prove  under  a  commission  of  bankruptcy,  and  give  the  benefit  of 
an  aesignment  in  that  way  "  (2).  When  one  comes  to  analyse  that, 
what  in  effect  does  it  amount  to  ?  Lord  Eldon  says,  the  creditor 
is  not  botmd  to  prove  in  bankruptcy,  although  the  debt  may  be 
(1)  6  Vee.  714.  (2)  «  Ves.  734. 
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Nbwton  wholly  lost  by  his  not  proving ;  he  is  not  boand  to  prove,  unless 
Chorltow.  the  surety  put  him  in  motion  and  indemnify  him.  Nay  more, 
according  to  the  illustration  put  by  Lord  Eldon,  if  the  money  is 
lying  in  the  next  room,  the  creditor  is  not  obliged  to  walk  into  the 
room  and  take  it,  except  the  surety  will  indemnify  him  against  the 
consequences  (if  there  be  any)  of  his  performing  that  act.  He  is 
not  bound  to  stir  one  step  in  the  matter ;  and  I  think,  when  you 
follow  out  the  principle  of  that  reasoning  it  is  this,  that  in  reality  all 
the  surety's  right  against  the  creditor  is  to  say, ''  I  claim  the  right  to 
put  you  in  active  motion  against  the  debtor,  and  until  that  is  done 
nothing  arises  between  you  and  me,  unless  it  be  something  that 
alters  our  position  under  the  original  contract.  If  you  have 
obtained  a  subsequent  security  from  any  quarter,  and  I  ask  you  to 
proceed  actually  to  enforce  that  subsequent  security,  on  indemni- 
[  ^660  ]  fying  you,  you  must  do  it ;  and  if  I  pay  you,  you  must  *hand 
over  tome  that  security."  Lord  Eldon  puts  the  case  of  the  creditor 
beginning  to  sue  and  ceasing.  That  comes  rather  nearer  to  the 
case  in  question  than  any  other.  If  the  creditor  begin  to  sue  and 
ceases,  then  the  surety  is  released.  But  in  another  case,  where 
Wright  v.  Simpson  was  cited  before  Lord  Eldon,  he  explained  what 
he  had  there  said,  by  observing,  that,  if  you  begin  to  sue,  you  are 
only  doing  what  the  surety  could  force  you  to  do  by  the  process  of 
indemnifying  you,  and  if  you  take  that  on  yourself  voluntarily  you 
are  bound  to  follow  it  out  (l). 

The  question  is,  whether  the  creditor  is  liable  in  respect  of  laches 
subsequent  to  the  contract  ?  Now,  all  the  cases  that  have  been 
cited  on  the  subject  of  the  surety  having  a  right  to  the  subsequent 
securities,  only  turn  upon  this, — that  any  person  paying  off  a  debt 
has  a  right  to  an  assignment.  The  case  of  Parsons  v.  Briddock  (2) 
has  been  followed  in  some  subsequent  cases.  In  Wr^ht  v.  Morley  (3), 
Sir  William  Grant  cites  that  case,  and  says,  it  is  a  very  strong 
instance  of  the  application  of  the  equity ;  and  Lord  Eldon,  in 
Craythome  v.  Swinhuime  (4),  entertained  no  doubt,  that,  if  it  had  not 
been  from  the  nature  of  the  contract,  which  showed  that  it  was  not 
a  security  for  the  same  debt,  he  would  have  given  the  benefit  of 
that  subsequent  security  to  the  surety  on  his  paying  off  the  debt. 
Then  came  the  case  I  have  lately  referred  to  of  Wade  v.  Coope  (5), 

(1)  See  BovXthee  v.  StuhU,  11  R.  R  (2)  2  Vem.  608. 

141  (18  Ves.  26),  but  the  report  of  that  (3)  8  B.  R.  69  (11  Ves.  12). 

case  does  not  contain  this  explanation.  (4)  9  R.  R.  264  (14  Yes.  160). 

—0.  A.  S.  (o)  29  R.  R.  70  (2  Sim.  156). 
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before  the  Yioe-Chancellor  of  England.     There,  a  sum  of  1,200Z.      Nbwton 
was  borrowed,  which  was  intended  to  be  secured  originally  by  the    chow^ton. 
suretyship  of  three  several  bonds  of  400/.  each,  entered  into  by  the 
principal  debtor  and  one  surety  to  each  bond,  but  one  of  the  sureties 
did  not  concur  in  that  arrangement ;  however,  that  point  was  not 
argued.     No  doubt,  the  other  sureties  ought  to  have  been  discharged 
on  that  ground,  if  it  was  part  of  the  contract  that  all  the  bonds 
^should  be  given,  there  being  only  two  bonds  of  4002.  each  entered       [  *66i  ] 
into  with  the  principal  debtor  and  a  surety.    In  consequence  of  a 
third  bond  not  being  given,  a  mortgage,  a  year  or  two  afterwards, 
was  entered  into  by  the  principal  debtor,  by  which  he  secured  to 
the  creditor  the  sum  of  1,0002.  then  due  on  the  account.    This 
security  was  made  in  respect  of  what  was  due  upon  the  contract. 
That  mortgage  for  1,0002.  must  have  included,  and  in  the  Yicb- 
Chancbi^lob's  judgment  he  said  it  did  include,  the  4002.  bond,  or 
part  of  it,  for  which  Goope  the  surety,  who  was  the  defendant,  had 
entered  into  the  contract  of  suretyship.    After  that  a  second  mort- 
gage was  made  of  this  property  by  the  original  mortgagor  and  the 
))rincipal  debtor.     Then  the  party  who  was  the  creditor,  holding  the 
first  mortgage  as  a  security  for  his  debt,  sued  Goope  in  respect  of 
bis  4002.  bond,  and  recovered  the  4002. ;  and  then  Goope  (in  another 
suit  in  which  he  failed  in  getting  an  injunction  and  had  to  pay  the 
4002.  bond)  obtained  permission  to  pay  off  the  residue  of  the  debt 
due  on  the  mortgage,  which  was  6002.  and  odd,  and  having  paid 
that  residue,  he  got  an  assignment  of  the  mortgage.    It  is  not,  as 
Mr.  Smythe  put  it,  that  he  was  trying  to  tack  this  bond  to  the 
mortgage.     The  4002.,  which  was  an  original  part  of  the  security 
for  1,2002.,  had  been  recovered  at  law  against  Goope.    What  he 
does  in  effect  is  this, — ^he  pays  off  4002.,  part  of  the  mortgage,  and 
obtains  leave  to  pay  off  the  remainder  and  take  an  assignment  of 
the  whole.    It  was  not  precisely  the  case  of  tacking  the  bond  to  the 
mortgage.    He  says,  as  against  the  party  entitled  to  the  second 
mortgage, ''  I  come  in  in  priority  to  you,  although  you  obtained 
your  second  mortgage  prior  to  my  having  paid  off  my  bond,  and  to 
my  having  obtained  power  to  have  the  mortgage  debt  assigned  to 
me.**     Of  course,  he  was  entitled  to  the  mortgage.    As  to  the  portion 
of  the  6002.  which  remained,  there  was  no  question ;  the  question 
was,  whether  he  was  entitled  to  the  4002.     The  4002.  was  literally 
a  part  of  the  debt  secured  by  the  mortgage,  and  the  Vice-Ghancbllob 
*held,  on  two  grounds,  that  the  defendant  was  not  entitled  to  the       [  *662  ] 
equity.     The  Yicb-Ghamcbllob  said,  he  never  knew  an  instance  in 
-VOL.  xo.  88 
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Nbwton  which  a  party,  being  a  sarety  for  a  debt,  and  a  mortgage  bemg 
CuouLton.  given  for  another  debt  of  which  that  was  a  part  and  not  the  whole, 
was  entitled  to  the  benefit  of  the  security.  Whether  he  be  so 
entitled  or  not,  may  be  open  to  question.  He  held  further,  that 
there  was  no  instance  in  which,  where  the  security  was  given  sab- 
sequent  to  the  debt,  the  party  had  a  right  to  insist  on  the  equity. 
I  think  it  very  possible,  if  that  case  comes  to  be  sifted,  the  latter 
ground  will  be  held  the  more  tenable  of  the  two.  The  Vice- 
Chancellor  did  in  e£fect  distinctly  decide  that  the  position  of  the 
surety  was  this,  that  he  cannot,  prior  to  payment,  insist  on  any 
rights  as  vested  in  himself.  No  doubt,  if  he  had  paid  off  the  40(M. 
and  had  got  an  assignment  before  any  subsequent  mortgage  was 
made,  the  question  would  not  have  arisen.  What  I  apprehend  as 
really  the  result  of  all  these  cases  is  this :  You,  the  surety,  may 
assert  your  rights  actively  whenever  you  please.  When  you  assert 
them  actively,  the  creditor  will  be  obliged  to  hand  over  to  you,  on 
your  paying  him,  all  the  securities  he  holds  undisposed  of.  If  they 
are  securities  held  at  the  date  of  the  original  contract,  you  will  be 
entitled  to  them  absolutely,  because  it  is  a  part  of  the  original  con- 
tract that  your  position  shall  not  be  altered.  If  they  are  subse- 
quent,  then  your  right  and  equity  only  arise  from  the  time  of  your 
putting  yourself  in  active  motion,  and  not  before. 

There  was  another  case  cited  to  me,  which  was  before  the  Vice- 
Chancellor  of  England,  which  I  candidly  confess  I  feel  great  difficaltj 
in  comprehending:  that  is  the  case  of  Williams  v.  Owen  (l).  There 
was  an  actually  existing  contract  for  a  mortgage  at  the  time 
the  contract  of  suretyship  was  entered  into,  and  after  that 
[  *663  ]  the  principal  debtor  *entered  into  a  contract  to  give  the  creditor 
an  additional  charge  upon  that  security,  which  of  course,  there- 
fore, damaged  that  security  to  the  extent  of  the  additional 
charge;  and  yet  it  was  held  that  the  creditor  had  a  right  to 
hold  that  additional  charge  against  the  surety  paying  off  the  debt. 
But,  if  the  principles  settled  in  Mayhew  v.  Cricked  and  Capel  v. 
Butler  are  correct,  I  should  have  thought  the  securities  at  the  date 
of  the  original  contract  ought  not  to  be  altered  in  any  way  between 
the  principal  debtor  and  the  surety.  The  Yigb-Ghangrllob  puts 
the  case  of  Williams  v.  Owen  on  grounds  which  may  sustain  it— on 
the  actual  form  of  the  instrument,  and  it  may  rest  upon  this — that 
the  surety  was  privy  to  the  whole  transaction  and  did  not  specially 
contract  that  there  should  be  no  further  charge;  he  did  not 
(1)  60  B.  B.  415  (13  Sim.  597). 
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specially  contract  that  that  mortgage  shoald  not  be  altered  ;  and 
the  Vice-chancellor,  if  I  might  venture  to  express  my  notion  of 
what  fell  from  him,  thoagh  it  is  not  so  clearly  stated  as  lie  was 
usoally  in  the  habit  of  doing,  seems  to  have  thought  that  the 
express  contract  he  was  looking  at  amounted  to  a  waiver  of  the 
implied  contract  of  suretyship.  If  so,  I  can  understand  the  decision 
of  the  case :  if  it  were  otherwise  it  certainly  seems  distinctly  opposed 
to  Mayhew  v.  CricketL 

I  have  thought  it  necessary  to  go  so  much  at  length  in  this  case, 
because  I  think  it  desirable  that  the  grounds  of  my  decision  should 
be  fully  explained  in  a  case  of  some  novelty.  It  has  never  yet  been 
held,  that  a  party  entering  into  a  contract  of  suretyship  places 
himself  in  such  a  position,  with  regard  to  the  principal  debtor,  as 
to  entitle  him  to  say  to  the  creditor,  I  have  a  right  to  all  securities, 
past,  present^  or  to  come,  against  the  principal  debtor :  whenever 
yoa  find  yourself  in  the  position  of  holding  securities,  hold  them 
for  my  benefit, — you  are  not  to  damage  me  by  any  dealing  with  them. 
It  has  not  been  so  held ;  and  Wade  v.  Coope  is  an  authority  the  other 
way.    I  am,  therefore,  of  opinion  that  I  cannot  grant  the  injunction. 


Nbwton 

r. 
Choklton. 


The  earl  of  LINDSEY  v.  Thb  GREAT  NORTHERN 
RAILWAY   COMPANY. 

(10  Hato,  664—703  ;  S,  0.  22  L.  J.  Ch.  995;  17  Jur.  522 ;  1  W.  E.  527.) 

A  landowner,  being  a  Peer  of  Parliament,  entered  into  an  agreement  with 
the  projectoTB  of  a  railway,  stipulating,  among  other  things,  that  they 
should  take  certain  portions  of  his  land,  and  pay  him  certain  specified  sums 
for  the  same,  and  by  way  of  compensation  for  permanent  injury  to  his 
mansion  and  estate ;  that  they  should  execute  certain  works  of  utility  and 
ornament  on  his  property,  and  make  and  maintain  a  station  adjoining  or 
near  to  a  particular  road,  at  which  all  trains  passing  along  the  railway 
shoold  stop  for  the  accommodation  of  passengers,  and  for  the  receiving  and 
tmlooding  of  goods,  luggage,  carriages,  and  horses ;  with  a  provision  that 
the  landowner  should  withdraw  his  opposition  to  the  bill  of  the  projectors, 
sad  co-operate  with  them  and  use  his  best  endeavours  to  prevent  the  bill  of 
a  rival  Company  from  passing  into  a  law ;  but  that,  if  the  bill  of  the  rival 
Company  should  pass,  then  the  first-mentioned  Company  should  pay  the 
plaintiff  certain  sums  for  the  land  the  rival  Company  might  take,  and  the 
plaintiff  should  recover  from  the  latter  Company,  and  pay  to  the  first- 
mentioned  Company  the  largest  amount  of  price  and  compensation  which 
oould  be  obtained ;  and  a  provision  that  either  of  the  parties  might  deter- 
mine the  agreement  by  notice  to  the  other  if  the  bill  of  the  first-mentioned 
Company  should  not  pass  within  six  months ;  and  the  agreement  provided 
that,  ii  the  two  projected  Companies  should  be  amalgamated,  the  amalga- 
mated Company  should  pay  certain  sums  to  the  plaintiff  as  purchase 
money  and  compensation ;  and  that  the  covenants  and  agreements  con- 
cerning the  purchaae  and  taking  of  land,  not  making  deviations  without 
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the  plaintiff's  consent,  and  the  making  and  maintaining  such  station,  and 
all  other  the  covenants  and  agreements  thereinbefore  contained  on  the  part 
of  the  first-mentioned  Company,  so  far  as  the  same  should  be  applicable, 
should  be  performed  by  the  amalgamated  Companies.  By  an  Act,  passed 
within  six  months,  the  subscribers  to  the  two  projected  Companies  were 
incorporated  in  one  body,  and  authorised  to  make  certain  of  the  projected 
lines  of  railway ;  and  it  was  enacted,  that  the  shareholders  of  each  Company 
should  be  entitled  in  certain  rates  or  proportions  to  the  shares  of  the  united 
Company.  It  was  held  by  the  House  of  Lords,  affirming  the  judgment  of 
the  Exchequer  Chamber  (which  reversed  that  of  the  Court  of  Exchequer), 
that,  notwithstanding  the  bill  of  the  first-mentioned  Company  did  not  pass, 
the  agreement  could  not  be  determined  by  a  notice  given  by  the  projectors 
who  were  parties  to  the  agreement,  or  by  the  amalgamated  body.  The 
amalgamated  Company  liaving  then  taken  the  laud  referred  to  in  the 
agreement,  and  paid  for  it  the  price  thereby  stipulated,  and  having,  in  a 
suit  in  equity  brought  against  them  by  the  landowner,  daimed  the  benefit 
of  the  agreement,  he  filed  his  bill  for  a  specific  performance  of  his  contract 
with  the  projectors  of  the  first-mentioned  Company,  and  moved  for  an 
injunction  to  restrain  the  incorporated  Company  from  permitting  any  of 
their  trains  to  pass  a  certain  station  near  the  road  mentioned  in  the 
agreement  without  stopping  thereat  for  the  accommodation  of  passengers, 
&c. :  Held,  that  the  union  and  incorporation  of  the  shareholders  of  the  two 
Companies  in  one  body,  and  the  consolidation  of  their  several  shares  under 
the  Act  of  Parliament,  constituted  an  amalgamation  within  the  meaning  of 
the  agreement. 

That  the  amalgamated  Company  was  bound  by  the  agreement  entered 
into  with  the  plaintiff  by  the  projectors  of  the  first-mentioned  Company. 

That  there  was  no  objection  to  the  agreement  in  point  of  legality,  with 
reference  to  the  position  of  the  plaintiff  as  a  member  of  the  Legislature  ; 
and  that,  especially  after  the  agreement  had  been  the  subject  of  considera- 
tion and  construction  in  the  House  of  Lords  and  in  the  Court  of  Queen's 
Bench,  this  Court  would  not  refuse  to  enforce  it  on  any  suggestion  of 
illegality. 

That  the  plaintiff  was  therefore  entitled  to  the  injunction,  and, — ^under 
the  circumstances  of  the  case,  upon  the  interlocutory  application, — ^before 
the  hearing  of  the  cause. 

Consideration  of  the  circumstances  under  which  a  Company  may  be  com- 
pelled to  perform  a  contract  made  in  contemplation  of  the  incorporation  of 
the  Company. 

This  was  a  motion  for  an  injunction  to  restrain  the  defendants 
from  allowing  any  of  their  trains  to  pass  the  station  ^called  the 
Tallington  station  of  the  Great  Northern  Railway  without  stopping 
thereat  for  the  accommodation  of  passengers  and  to  receive  and 
anload  goods,  luggage,  and  carriages  and  horses. 

The  application  was  founded  on  an  agreement,  dated  the  16th  of 
March,  1846,  and  made  between  Samuel  James  Capper  and  others, 
therein  described  as  members  of  the  board  of  provisional  directors 
of  a  projected  Company,  called  the  Direct  Northern  Railway  Com- 
pany, of  the  first  part,  and  the  plaintiff  of  the  second  part ;  which 
recited  that  the  plaintiff  was  the  owner  of  Uffington  House,  and  of 
the  greater  part  of  the  lands  of  the  parishes  of  UfiBington  and 


?ou  xc]  1858.    CH.    10  HARE,  666—666.  617 

Tallington  in  the  county  of  Lincoln, — that  the  Direct  Northern  Ths 
Company  proposed  to  carry  their  railway,  according  to  the  deposited  linmbt 
plan,  at  little  more  than  270  yards  from  the  plaintiff's  mansion,  by  ^^^  qbeat 
which,  as  it  was  alleged,  great  permanent  injary  would  arise  to  his  Nobthern 
house  and  estate,  and  to  the  rectory  of  Uffington,  of  which  he  was 
the  patron ;  and  that  the  plaintiff  had  intimated  his  intention  to 
oppose  the  bill ;  that  a  Company,  called  the  Great  Northern  Bail- 
way  Company,  had  also  given  notice  of  their  intention  to  apply  for 
an  Act  of  Parliament  for  making  a  railway  from  London  to  York ; 
and  that  the  plaintiff  had  agreed  with  the  parties  to  the  agreement 
of  the  first  part  to  abandon  his  intention  to  oppose  the  bill  of  the 
Direct  Northern  Company,  and  to  assent  to  the  same,  and  to  use 
his  best  endeavours  to  prevent  the  bill  of  the  Great  Northern  Com- 
pany from  being  passed,  upon  the  terms  and  conditions  thereinafter 
contained.  The  parlies  to  the  agreement  then  proceeded  to  cove- 
nant with  each  other,  for  themselves  and  their  respective  heirs, 
executors,  and  administrators,  among  other  things,  that,  if  the  bill 
empowering  the  Direct  Northern  Company  to  construct  their  line 
should  pass  into  a  law  before  the  expiration  of  six  months  from  the 
date  of  the  agreement,  the  Direct  Northern  Company  ^should  pay  [  *666  ] 
to  the  plaintiff  the  sum  of  25,0002.  in  compensation  of  the  perma- 
nent injary  to  his  mansion  and  estate,  and  as  the  purchase  money 
of  the  land  described  in  the  plan,  amounting  to  20a.  8r.  24p.,  or 
ihereaboots ;  with  a  provision  for  an  abatement  of  6,0002.  if  an  Act 
of  Parliament  should  be  obtained  within  the  three  years,  for  vary- 
ing the  line  through  the  plaintiff's  estates  in  the  manner  therein 
mdicated ;  that  the  Company  should  pay  the  plaintiff  8002.  per  acre 
for  any  additional  quantity  of  land  they  might  require  and  take, 
beyond  the  20a.  8r.  24p.,  but  should  not  exercise  any  of  their 
powers  to  compel  or  enforce  the  sale  by  the  plaintiff  of  any  such 
additional  quantity  of  land,  nor  should  the  Company  make  any 
deviation  from  their  line  through  the  plaintiff's  estate  without  his 
consent.  That,  in  the  event  of  their  bill  passing,  the  Direct 
Northern  Company  should  make  all  such  bridges,  viaducts,  walls, 
foices,  and  other  works,  as  should  be  necessary  for  preserving  the 
eommanication  between  the  parts  which  should  be  severed  by  the 
railway  of  the  plaintiff's  estate,  and  for  the  convenience,  accommo- 
dation, and  security  of  the  plaintiff  and  his  tenants,  and  of  the  said 
several  lands,  in  such  manner  as  the  agents  of  the  plaintiff  and  the 
Company  (therein  named),  or,  in  case  of  their  disagreement,  an 
umpire  to  be  appointed  by  them  should  require  and  direct,  and 
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TBI        should  at  all  times  thereafter  maintain  the  said  bridges,  viaducts, 

LivDBET      walls,  fences,  and  other  works  in  all  needful  reparations,  and  also 

Thk  gubat    ™^^^  ^^^  ^^  ^^^  times  thereafter  maintain  a  station  at  some  point 

NoRTHBBM     to  be  approved  of  by  the  plaintiff,  adjoining  or  near  to  the  road 
Railway  Co«  »     t  t    -r^       •  ji»i»» 

from  Stamford  to  Deepmg,  at  which  station  all  trains  passing  along 

the  said  railway  should  stop,  for  the  accommodation  of  passengers, 
and  for  receiving  and  unloading  of  goods,  luggage,  and  carriages 
and  horses.    Then  followed  many  other  provisions,  whereby  the 
Company  were  to  provide  a  sufficient  police  force  during  the  execu- 
tion of  the  works,  contribute  towards  the  deviation  of  a  road,  erect 
[  *667  ]       a  brick  wall,  park  Agates  and  lodges,  plant  the  bankside  of  the 
railway  with  ornamental  shrubs  and  trees,  not  to  erect  any  sieam- 
engine  or  foundry  on  land  taken  from  the  plaintifif's  then  estate,  or 
within  800  yards  thereof ;  and  that,  in  consideration  of  the  fore- 
going covenants,  the  plaintiff  should  not  prefer  his  petition  against 
the  said  bill  so  introduced  for  empowering  the  said  Direct  Northern 
Company  to  make  their  proposed  railway,  but  as  a  landowner  would 
assent  to  the  same  being  passed :  and  the  plaintiff  should  forthwith, 
or  as  soon  as  might  be,  prefer  and  prosecute,  as  a  landowner,  a 
petition  or  petitions  against  the  said  bill  so  introduced  into  the 
House  of  Commons,  for  empowering  the  Great  Northern  Company 
to  make  their  proposed  railway  from  London  to  York,  with  a  certain 
branch  therefrom,  in  the  different  stages  of  the  said  bill,  as  well 
through  the  House  of  Commons  and  also  through  the  House  of 
Lords  ;  and  for  such  purpose  should,  as  such  landowner,  co-operate 
with  the  said  Direct  Northern  Company  in  all  necessary  proceedings 
for  making  a  complete  opposition  to  the  same  bill ;  and  should  and 
would  use  his  best  endeavours  and  co-operate  with  the  said  Direct 
Northern  Company  as  aforesaid,  to  prevent  the  same  from  bein^ 
passed ;  that  in  case,  nevertheless,  the  said  Great  Northern  Railway 
bill  should  pass  into  a  law  at  any  time  before  the  expiration  of 
eighteen  months,  to  be  computed  from  the  date  of  the  agreement, 
the  Direct  Northern  Company  should,  within  three  months  next 
after  the  passing  of  the  said  bill  into  a  law,  and  whether  or  not  any 
deviation  or  alteration  should  be  made  or  be  agreed  or  intended  to 
be  made  of  the  line  of  the  proposed  railway  from  London  to  York, 
with  or  without  such  branch,  pay  unto  the  plaintiff,  his  executors, 
administrators,  and  assigns,  the  sum  of  money  following ;  that  is 
to  say,  in  case  the  Great  Northern  Company  should  be  by  such  Act 
empowered  to  make  the  railway  from  London  to  York,  with  such 
branch  railway  therefrom  to  or  near  the  town  of  Stamford,  then 
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the  8Qm   of  *15fiOOL,  or  in  case  the  said   Company  should  be        Thb 
empowered  to  make  the  railway  from  London  to  York,  but  without  •    Ln^jwrnT 
sneh  branch  railway,  then  the  sum  of  6,000{.,  such  sums  respec-    ^      '• 
tirely  to  be  compensation  for  the  permanent  injury  to  be  occasioned    northbkn 

l^ATT  V7AY  Oo 

to  the  said  mansion  and  estate,  and  for  the  purchase  of  the  land  of       - « .  .„  ^ 

I    •t>oo  J 

the  said  plaintiff  to  be  required  by  the  Great  Northern  Company, 
amounting  together  to  19a.  8r.  lip.,  or  9a.  2p.  without  such  branch 
railway ;  and  the  said  Direct  Northern  Company  should  also  pull 
down  and  remove  the  farmhouse  and  other  buildings  of  the  said 
plaintiff  at  Tallington,  immediately  adjoining  the  main  line  of  the 
intended  railway,  and  rebuild  the  same  on  such  other  site  or  sites 
as  the  said  plaintiff  should  think  proper  and  direct,  to  the  satisfac- 
tion of  his  surveyors,  or  should  pay  to  the  plaintiff  the  sum  of 
2,0001.  to  enable  him  and  them  to  remove  and  rebuild  the  said 
farmhouse  and  buildings :  That  in  case  a  greater  quantity  of  land 
of  the  plaintiff  should  be  required  and  taken  by  the  Great  Northern 
Company  under  the  powers  to  be  vested  in  them  by  such  Act  than 
the  said  quantities,  then  the  Direct  Northern  Company  should  pay 
to  the  said  plaintiff  for  such  additional  quantity  of  land  after  the 
rate  of  8001.  per  acre :  That,  in  the  event  of  the  last-mentioned  bill 
passing,  the  plaintiff  should  use  his  best  endeavours  to  recover 
from  the  Great  Northern  Company  the  largest  price  which  could  be 
reasonably  obtained  by  way  of  compensation  for  the  permanent 
injury  to  be  occasioned  to  the  said  mansion  and  estate  by  their 
said  railway,  and  for  the  purchase  of  the  land  of  the  plaintiff,  which 
shall  be  required  for  or  on  account  of  their  said  railway :  and  the 
plaintiff  should  pay  unto  the  said  Direct  Northern  Company  such 
earns  as  should  be  so  recovered.  There  were  then  various  provi- 
sions which  are  not  material  to  this  case,  and  provisions  for  the 
termination  of  the  agreement  by  either  party  upon  notice  to  the 
other,  if  no  bill  authorising  the  Direct  Northern  Company  to  make 
the  railway  from  London  to  Tork,  ^should  be  passed  within  six  ^  ^^^  ] 
months  from  the  date  of  the  agreement ;  and  the  agreement  then 
provided,  that,  in  case  of  the  amalgamation  of  the  Direct  Northern 
and  the  Great  Northern  Companies,  the  amalgamated  Company 
should  pay  to  the  plaintiff  the  several  sums  of  money,  for  purchase 
and  compensation  in  respect  of  the  lands  which  they  should  take, 
as  therein  provided,  and  which,  if  the  railway  of  the  amalgamated 
Company  should  follow  the  intended  line  of  the  Great  Northern 
Railway,  should  be  6,000^ ;  and  in  such  case  the  several  covenants 
and  agreements  therein  contained,  touching  and  concerning  the 
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The         parchase   and  taking  of   additional  land,  and  the  re-sale  to  the 

LiMDABT      plaintiff  of  land  not  required  for  the  purpose  of  the  railway,  and  in 

Ths  Obbat    ^^^P^^^  ^'  ^^^  ^^^  making  deviations  without  the  consent  in  writing 

NoBTHXBK     of  the  plaintiff,  and  touching  the  making  and  maintaining  of  the 

viaducts,  bridges,  and  other  works  of  convenience,  security,  and 

accommodation,  and  the  making  and  maintaining  of  such  station, 

and  the  maintaining  of  such  sufScient  police  force  as  respectively 

aforesaid,  and  all  other  the  covenants  and  agreements  thereinbefore 

contained  on  the  part  of  the  intended  Direct  Northern  Company, 

so  far  as  the  same  should  be  applicable,  should  extend  to  and  be 

observed  and  performed  by  the  said  amalgamated  Companies. 

The  two  Companies  were  amalgamated  by  the  Act  9  &  10  Viet, 
c.  Ixxi.  (Loc.  &  Per.)  (l),  which  received  the  Boya)  Assent  on  the 
26th  of  June,  1846.  The  amalgamated  Company  was  incorporated 
by  the  name  of  the  Great  Northern  Bailway  Company.  The 
amalgamated  Company  passed  through  the  plaintiff's  estate,  on  the 
line  of  the  Great  Northern  Company  without  the  branch  to 
Stamford,  and  required  only  9a.  Or.  2p.  of  his  land.  On  the  25th 
of  November,  1846,  the  Great  Northern  Company  served  the 
[  *670  ]  ^plaintiff  with  a  notice  to  determine  the  agreement.  They  refused 
to  pay  the  6,0002.  stipulated  by  the  agreement ;  and  the  plaintiff,  at 
the  expiration  of  three  months  from  the  time  of  the  amalgamation, 
brought  his  action  against  the  parties  to  the  agreement  of  the  first 
part  for  that  sum.  The  defendants  to  the  action  pleaded,  that  no 
Act  of  Parliament  authorising  the  Direct  Northern  Company  to 
make  their  railway  passed  within  the  six  months ;  and  also,  that, 
on  the  23rd  of  November,  1846,  they  served  the  notice,  and  thereby 
determined  the  agreement.  The  plaintiff  demurred  to  the  plea. 
The  case  was  finally  decided  by  the  House  of  Lords,  on  the  2nd  of 
June,  1851  (2) ;  and  the  Great  Northern  Company  then  paid  the 
plaintiff  the  6,000Z.  for  the  9a.  Or.  2p.  of  land,  with  inter^t  and 
costs.  Various  other  proceedings  took  place,  including  a  suit  by 
the  plaintiff  for  an  injunction  to  restrain  them  from  taking  additional 
land :  these,  so  far  as  they  are  material  to  this  case,  are  adverted  to 
in  the  judgment. 

In  June,  1852,  the  plaintiff's  solicitor,  having  heard  that  the 
railway  was  about  to  be  opened,  wrote  to  the  Company*s  solicitors, 
stating  that  the  plaintiff  would  require  all  the  trains  to  stop  at 
Tallington ;  to  which  the  Company's  solicitor  replied,  by  denying 

(1)  Great  Northern  Bailway    Act,  (2)  See  Capper  v.  Eari  of  Lindsay, 

^^^^'  85  B,  R,  90  (3  H.  L,  C,  2W). 
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that  the  Company  were,  according  to  the  proper  construction  of  the        the 
agreement  of  the  16th  of  March,  1846,  bound  to  stop  all  the  trains      lindrbt 
at  the  Tallington  station.  .p^^  qbeat 

The  bill,  which  was  filed  only  a  few  days  before  the  motion  was  Northbrh 
made,  prayed  a  specific  performance  of  the  agreement  of  the  16th  of 
March,  1846,  in  all  such  particulars  as  the  Great  Northern  Company 
had  not  performed  the  same ;  and,  among  others,  praying  a  specific 
performance  *of  the  agreement  for  stopping  the  trains  at  the  station  [  *67i  ] 
at  Tallington,  and  for  an  injunction  in  the  meantime,  in  the  terms 
of  the  present  application. 

Mr.  Roll,  Mr.  FoUett,  and  Mr.  C.  Hall,  for  the  plaintiff. 

The  SoUcitor-Oeneral,  Mr.  Wigram,  and  Mr.  Denison,  for  the 
defendants. 

The  Vicb-Chamcbllob: 

Upon  the  point  of  the  illegality  of  the  agreement,  I  think,  after 
what  has  taken  place  in  the  House  of  Lords,  and  after  the  whole  of 
the  agreement  has  been  before  them,  I  cannot  enter  into  that 
question.  Upon  the  second  question,  with  regard  to  the  amalgama- 
tion, looking  to  the  construction  of  the  Act,  I  cannot  doubt  that  the 
two  Companies  have  been  amalgamated,  and  that  the  amalgamation 
has  been  completed  under  the  4th  and  6th  sections  (l) ;  although  I 
quite  accede  to  what  was  said  on  behalf  of  the  defendants,  that  the 
decision  of  the  House  of  ^Lords  does  not  determine  that  as  a  matter  [  *672] 
of  fact,  and  that,  from  the  nature  of  the  question  before  them,  it 
was  admitted  the  point  did  not  arise  for  their  decision;  yet,  I  have 

(1)  The  4th  section  of  the  9  &  10  Vict,  and  the  amount  of  each  share  25/.; 
c  IxxL  (Loo.  A  Pers.)  enacted.  That  and  that,  as  respected  the  persons  and 
Wm.Astell,  and  eighteen  other  persons  corporations  who  had  ali'eady  sub- 
therein  named,  and  all  other  persons  scribed  to  the  respective  undertakings 
and  corporations  who  have  already  called  **  The  London  and  York  Bail- 
sab«eribed  to  the  undertaking  called  way,"  and  '*The  Direct  Northern 
**  Tb0  London  and  York  Bailway,"  Bailway,'*  every  person,  &c.,  who  had 
and  all  persons  and  corporations  who  subscribed  one  or  more  sums  of  50/.  to 
bad  ali^y  subscribed  to  the  under-  **  The  London  and  York  Railway," 
taking  called  **The  Direct  Northern  should  be  entitled  to  one  share  of  25/. 
Bailway/'  and  all  persons  and  corpora-  in  the  incorporated  Company  for  every 
tions  who  should  thereafter  subscribe  sum  of  50/.  so  subscribed,  and  every 
in  the  undertaking  thereby  authorised,  person,  &c.,  who  had  subscribed  for 
and  the  executors,  ftc.,  should  be  three  pr  more  sums  of  25/.  to  **  The 
inoorporated  by  the  name  of  •*  The  Direct  Northern  Railway,"  should  be 
Qreat  Northern  Railway  Company."  entitled  to  two  of  the  said  shares  in 

The  6th  section  enacted,  That  the  the  incorporated  Company  for  every 

ntnnber  of  sharee  should  be  224,000,  three  sums  of  25/.  so  subscribed. 
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The         no  doubt,  that  is  the  effect  of  the  Act  of  Parliament    And,  thirdly, 

LixDSKY      I  do  not  feel  any  doubt  as  to  the  construction  of  the  word  "  station." 

Thk  Great    ^^^^^  ^^  ^^  agreement  that  there  shall  be  "  a  station  at  some  point. 

Northern     jq  1,^  approved  of  by  the  said  plaintiff,  adjoining  or  near  to  the  road 
Railway  Co. 

from  Stamford  to  Deeping,  at  which  station  all  trains  passing  along 

the  said  railway  shall  stop,  for  the  accommodation  of  passengers, 
and  for  the  receiving  and  unloading  of  goods,  luggage,  and  carriages 
and  horses."  You  must  necessarily  construe  the  subsequent  claose 
in  one  of  two  ways.  The  words  are,  that,  in  case  of  the  amalgama- 
tion, ''the  several  covenants  and  agreements  touching  the"— 
"  making  and  maintaining  of  such  station  " — "  and  all  other  the 
covenants  and  agreements  hereinbefore  contained  on  the  part  of  the 
said  intended  Direct  Northern  Bailway  Company,  so  far  as  the  same 
shall  be  applicable,  shall  extend  to  and  be  observed  and  performed 
by  the  said  amalgamated  Companies."  Either  the  words  **  such 
station  "  must  be  taken  to  include  the  whole  previous  description  of 
the  station,  including  the  stopping  of  all  trains,  as  part  of  that 
description ;  or,  if  you  read  the  words  "  at  which  station  all  trains 
passing  along  the  said  railway  shall  stop"  as  another  and  a 
separate  covenant,  then  it  will  fall  under  the  latter  branch  of  the 
subsequent  clause,  which  includes  ''all  other  agreements  and 
covenants"  thereinbefore  contained,  so  far  as  the  same  may  be 
applicable.  If  there  is  to  be  a  station,  that  might  be  a  covenant 
applicable  to  the  station ;  and  I  do  not  think  it  is  or  can  be  said, 
[  *673  ]  when  a  person  has  stipulated  *that  he  shall  have  a  stopping-place 
within  three-quarters  of  a  mile  of  his  residence,  and  that  all  trains 
shall  stop  there,  that,  because  the  stopping-place  is  carried  two 
miles  from  his  residence,  that  is  such  a  change  as  to  render  this 
portion  of  the  agreement  inapplicable.  In  fact,  the  whole  of  the 
clause  contemplates  the  formation  of  the  line  as  it  now  i& 

The  remaining  points  are — how  far,  notwithstanding  all  the  Acts 
which  have  passed,  it  is  in  effect  made  out  that  this  is  a  binding 
agreement  upon  the  Great  Northern  Company ;  and  the  question 
as  to  the  time  which  elapsed  between  the  letter  to  the  solicitors  of 
the  Company,  of  June,  1852,  and  the  time  of  this  application,  with 
reference  to  the  nature  of  the  injury,  this  being  an  interlocutory 
application  for  an  injunction — I  am  quite  aware  that  there  is  no 
probability  of  any  new  light  breaking  in  upon  the  case  ;  but  unless 
the  parties  agree,  it  cannot  in  the  present  stage  be  treated  as  a 
hearing  of  the  cause. 

Mr.  RoU  replied. 
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Thb  Yicb-Ghancellor:  the 

Earl  of 

The  plaintiff  foands  his  right  to  the  injunction  which  he  asks,      i-iNi>»BY 
npon  an  agreement  entered  into  by  him  on  the  16th  of  March,    Thb  grbat 
1846,  with  a  gentleman  of  the  name  of  Capper  and  ten  other  parties,  railway  Co. 
who  were  at  that  time  a  body  of  provisional  directors,  promoting  a 
railway  called  the  Direct  Northern  Railway.      Several  qaestions 
have  arisen  with  reference  to  the  right  of  the  plaintiff  to  insist  on 
this  agreement  as  regards  the  present  defendants.      Some  of  the 
qaestions  I  disposed  of  at  the  hearing,  before  the  reply,  and  others 
of  them  I  think  admit  of  very  little  difficulty.     But  the  main  and 
most  material  question  is  that  which  I  shall  first  consider,  namely, 
how  far  this  agreement  is  an  agreement  ^binding,   under  the       [  '^^^  1 
circamstanees  of  this  particular  case,  on   the    Great    Northern 
Railway  Company. 

Now,  upon  the  construction  of  this  agreement,  no  doubt  a  question 
arises  of  some  novelty  and  importance,  considering  the  terms  of  this 
agreement  as  compared  with  the  agreements  which  are  found  in 
other  cases  hitherto  decided  by  the  Court.  In  order  to  understand 
exactly  the  nature  of  the  agreement,  one  must  consider  what  the 
exact  position  of  Lord  Lindsey  was — Two  railways  were  projected 
from  London  towards  the  North  of  England,  both  of  which  were  to 
pass  through  his  estates ;  one  called  the  Direct  Northern,  the  other 
called  the  London  and  York,  which  afterwards  assumed,  as  appears 
on  the  face  of  the  agreement,  the  name  of  the  Great  Northern 
Railway.  Both  these  railways  passed  through  his  property;  but 
one  of  them,  the  Direct  Northern,  in  a  way  that  was  more  injurious 
to  him  than  that  proposed  by  the  London  and  York ;  the  Direct 
Northern  would  come  within  a  few  hundred  yards  of  his  residence, 
would  take  a  considerably  greater  quantity  of  his  land,  would  have 
a  station  within  three  or  four  hundred  yards  of  his  house,  and  in 
many  other  respects  would  much  more  seriously  inconvenience  him 
than  the  railway  proposed  by  the  London  and  York  Company ;  but 
the  London  and  York  Company  would  also  take  in  one  event, 
namely,  if  they  procured  authority  to  make,  as  well  as  their  direct 
railway,  the  branch  to  Stamford,  about  nineteen  acres  of  the 
plaintiff's  land;  and,  if  they  did  not  procure  authority  to  make 
that  branch,  about  nine  acres.  And  I  think  it  appears  plainly 
on  the  face  of  the  agreement,  that  in  one  sense  the  plaintiff 
was  opposed  to  both  the  railways,  that  is,  he  was  opposed  to 
their  taking  his  land  under  the  usual  compulsory  powers  con- 
tained in  Railway  Acts ;  but  not  opposed  either  to  one  or  other,  if 
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Ths  compensation  should  be  made  by  way  of  agreement,  by  which  he 
LumwT  might  be  secured  against  the  ^inconvenience  of  the  exercise  of  those 
Th  Grbat  P^^®^^  through  the  intervention  of  a  jury ;  and  one  mode,  perhaps 
North  BHK  the  usual  mode  adopted  in  these  cases,  would  have  been  to  present 
r  •eTS  1  ^  petition,  or  to  threaten  to  present  a  petition  against  each  of  the 
different  Railway  Companies,  in  order  to  secure  to  himself  terms 
by  which  he  might  be  protected  against  the  summary  exercise  of 
these  compulsory  powers.  However,  he  seems  to  have  adopted  a 
course  which  appeared  to  him  to  have  answered  his  purpose  equally 
well,  of  treating  with  that  Company  which  more  directly  and 
immediately  affected  his  comfort  and  property,  and  as  to  the 
operations  of  which  it  was  most  important  he  should  guard  himself ; 
and  the  treaty  he  entered  into  was  of  this  nature :  He  seems  to 
have  considered  that  they  might  occupy  two  different  positions, — 
the  one  which  they  actually  occupied  at  the  time  of  his  agreement, 
and  which  placed  him  in  antagonism  to  the  Direct  Northern 
Company ;  and  the  other,  the  position  which  they  might  possibly 
ultimately  assume,  looking  to  the  course  of  practice  which  had 
frequently  taken  place  for  at  least  ten  years  before  the  passing  of 
these  Acts  of  Parliament,  of  combining  the  two  different  sets  of 
parties  promoting  the  railway  into  one  body, — a  process  called 
amalgamation :  looking  to  that  tendency,  he  also  thought,  that,  by 
this  agreement,  he  must  endeavour  to  guard  himself  against  the 
consequences  which  might  arise  from  such  a  change  in  the  position 
of  the  Direct  Northern  Company,  and  he  made  the  following  arange- 
ment :  he  entered  into  a  contract  with  Mr.  Capper  and  ten  other 
directors  of  the  Great  Northern  Company,  whose  line  came  nearest 
to  his  residence  ;  and  by  that  agreement,  in  the  first  part  of  it,  he 
provides  that  he  will  withdraw  his  opposition  to  their  bill ;  and  that, 
if  they  succeed  in  passing  their  bill,  they  shall  pay  him  25,000^.,  to 
be  moderated  to  20,0002.  on  certain  contingencies ;  that  they  shall 
secure  the  comforts  of  his  property  by  erecting  a  wall  round  his 
park,  and  executing  other  works ;  and  more  particularly,  that  they 
[  *676  ]  shall,  as  some  compensation  for  the  ^inconvenience  he  may  suffer, 
take  care  to  provide  a  station  on  the  road  from  Stamford  to  Deeping, 
at  which  station  all  trains  shall  stop  for  the  accommodation  of 
passengers,  in  the  words  in  which  it  is  now  sought  by  the  present 
motion  to  carry  into  effect  the  agreement.  That  was  the  stipulation 
he  made  in  the  event  of  their  railway  being  made.  Further  than 
that,  he  said :  **  I  also  am  adverse  to  the  taking  of  my  land  by  the 
Great  Northern  Railway  Company  at  a  jury  price."    That  is  the 
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effect  of  the  agreement.    "  What  I  want,  if  the  Great  Northern        Thb 

Eailway  Act  passes,  is  this — I  am  willing  to  let  them  have  my     ltndsry 

nineteen  acres  of  land,  or  nine  acres  of  land ;  but,  if  they  take  the    .p^^  great 

nineteen  acres  of  land,  they  shall  pay  a  certain  specified  price ;  if    Northekn 

they  take  the  nine  acres  of  land,  by  giving  up  the  branch  railway 

to  Stamford,  they  shall  pay  5,000Z.,  that  is  to  say,  I  want  to  obtain, 

as  the  price  of  that  land,  5,0002.      I  want  further  (it  is  said  that 

this  is  a  part  of  the  original  agreement  with  the  Direct  Northern 

Company,)  to  have  a  certain  farmhouse  near  Tallington  removed, 

and  it  will  cost  about  2,0002.  to  do  that ;  and  I  will  either  have  it 

carried  back  and  put  into  a  new  position,  or  have  2,0002.  to  enable 

me  to  achieve  that  object."     The  plaintiff,  therefore,  says, ''  What  I 

will  do  is  this, — instead  of  my  presenting  a  petition,  standing  on 

independent  grounds,  and  acting  on  my  own  behalf,  against  the 

Great  Northern  Bailway  Company,  I  will  engage  with  you,  the  Direct 

Northern  Bailway  Company,  that  if  you  indemnify  me  to  the  full 

extent  that  I  should  seek  indemnification  in  case  of  my  success 

against  the  Great  Northern  Company,  then  I  will  present  a  petition 

against  the  passing  of  their  proposed  Act ;  you  shall  bear  the  whole 

expense  of  that  petition ;  you  shall  take,  in  fact,  the  whole  matter 

into  your  bands ;  you  shall  undertake  a  sort  of  agency  on  my  behalf 

in  reference  to  my  opposition  to  that  Company ;  and  you  shall  pay 

me  what  I  should  require  in  case  I  should  enter  into  a  contract  with 

them,  namely,  you  shall  pay  me  *5,0002.  and  2,0002.  if  they  have      [  *677  ] 

the  nine  acres,  and  the  larger  sum  if  they  take  the  nineteen  acres ; 

and,  when  that  is  done,  I  will  undertake  on  my  part,  if  the  bill 

passes  in  spite  of  my  opposition,  to  recover  from  them  all  that  the 

law  will  give  me  by  the  intervention  of  a  jury  as  against  them ; 

bat,  you  having  indemnified  me,  I  shall  hand  over  to  you  the  money 

which  I  may  so  recover."    That  was  the  scheme  as  to  the  antagonistic 

position  of  the  two  Companies.   But  then  it  occurred  to  the  plaintiff : 

*'  Yon  may  perhaps  unite, — ^you  may  amalgamate  with  the  other 

Company ;  and  what  I  want  then  is,  indemnity  again.    I  do  not 

want  to  be  drawn  before  a  jury.    I  do  not  want  to  have  an  Act  of 

Parliament  which  shall  enable  this  amalgamated  and  new  Company, 

by  the  exercise  of  its  summary  powers,  to  obtain  possession  of  my 

land  at  such  a  price  as  a  jury  may  give ;  and,  therefore,  I  stipulate 

that  you,  the  Direct  Northern  Company,  in  that  second  position  of 

aflEairs,  namely,  if  you  choose  to  unite  with  the  other  Company,  and 

to  carry  a  line  jointly  with  them,  (to  which  I  have  no  objection),  that 

you  do  in  that  case  pay  me  the  larger  sum  for  the  nineteen  acres. 
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and  the  sam  of  6,0002.  for  the  nine  acres;  and  that  the  amalgamated 
Company  shall  also  give  me  the  station,  and  keep  the  other  covenants 
which  are  provided  for  in  my  engagement  with  the  Direct  Northern 
Company  in  case  the  bill  should  pass.  I  am  not  at  this  moment 
considering  what  the  effect  of  that  provision  is  with  regard  to  giving 
the  same  station  and  keeping  the  same  covenants :  that  is  a  matter 
to  be  considered  afterwards." 

The  whole  scope  of  the  agreement  takes,  as  I  before  stated,  a 
twofold  aspect, — "  if  you  carry  your  own  line,  or  try  to  carry  your 
own  line,  then  you  shall  act  for  me  in  opposing  the  Great  Northern 
line,  and  in  trying  to  do  your  best  to  enable  me  to  get  the  terms 
from  the  Great  Northern ;  if  I  do  not  get  them,  you  shall  pay  me 
the  terms  I  am  disposed  to  take ;  and  I  must  pay  you  back  any- 
thing I  recover  ♦from  the  Great  Northern  in  consequence ;  and  if 
the  Companies  unite,  then  the  other  course  must  be  taken."  This 
agreement,  therefore,  is  different  from  any  other  agreement  which 
appears  to  have  been  made  in  any  of  the  cases  referred  to,  or  in 
any  other  case  that  I  can  find.  I  do  not  find  any  case  in  which, 
upon  the  agreement  itself  with  one  Company,  there  is  contemplated 
the  possibility  of  that  Company  entering  into  a  new  arrangement, 
by  wliich  they  are  to  become  amalgamated  with  another,  and 
providing  for  that  contingency. 

Now,  if  there  had  been  contained  in  this  agreement  an  express 
covenant  by  Lord  Lindsey,  that,  in  the  event  of  the  Companies 
wishing  to  amalgamate,  he  would  not  oppose  that  amalgamated  bill, 
provided  the  stipulated  terms  were  given  him,  I  think  the  case 
would  hardly  have  admitted  of  any  argument.  Then,  the  plaintiff 
would  have  simply  said  this — ''  As  long  as  you  are  acting  as  pro- 
moters of  the  railway  A.,  I  agree  with  you  on  certain  terms.  If  you 
become  together  promoters  of  railway  B.,  I  will  covenant  not  to 
oppose  it,  provided  you,  as  promoters  in  common  with  others  of 
the  new  railway,  give  me  these  terms."  If  there  had  been  an 
express  covenant  to  that  effect,  it  would  have  been  nothing  more 
than  the  simple  agreement  between  the  plaintiff  and  the  promoters 
of  a  projected  railway,  or  some  of  them,  saying  he  would  not  oppose 
their  scheme,  provided  they  gave  him  the  terms  in  question.  There 
is  no  such  direct  covenant  here  ;  but  it  seems  to  me,  that,  upon  the 
face  of  the  agreement,  it  would  be  unquestionably  implied  that  this 
is  an  agreement  by  which  Lord  Lindsey  has  said,  if  you  amalga- 
mate, the  united  or  amalgamated  Company  is  to  pay  me  for  this 
quantity  of  land,  and  perform  these  covenants ;  and  then  looking  to 


VOL.  xc]  1858.    CH.    10  HARE,  678—680.  6£7 

the  previoas  part  of  the  agreement,  as  to  the  opposition  to  the        thb 
Great  Northern  Company, — all  of  which  opposition,  being  placed  in      lindsby 
the  hands  of  the  Direct  Northern  Company,  made  them  his  agents    ^hb  Qbrat 
in  that  *respect — they  were  to  pay  the  expense  of  it  and  conduct  it ;    Nobthkbn 
I  think  this  clause  coming  afterwards,  and  providing  what  was  to       |-  •gyg  i 
be  done  in  the  case  of  the  amalgamated  Company,  would  amount 
to  an  agreement  on  the  part  of  Lord  Lindsey  to  let  the  amalga- 
mated Company's  Act  also  pass  on   the  terms  provided  by  the 
stipulations  contained  in  the  last  part  of  the  agreement.    If  so, 
then,  the  case  would  be  reduced  strictly  within  the  principle  of 
Edwards  v.  The  Or  and  Junction  Railway  Company  (1). 

In  considering  what  the  principle  of  Edwards  v.  The  Grand 
Jwnction  Raibvay  Company  was,  it  was  said  by  the  Solicitor-Oeneral^ 
and  I  think,  having  had  time  now  to  look  through  the  whole  of  the 
authorities,  it  was  correctly  stated,  that  Lord  Cottbnham  rested  the 
relief  which  he  there  gave,  not  on  the  principle  of  contract  by  means 
of  the  agency  of  a  promoter,  as  the  agent  for  [a]  non-existing  body,  so 
as  to  bind  a  body  that  had  not  then  acquired  a  corporate  capacity, 
after  it  should  acquire  such  corporate  capacity,  by  an  arrangement 
made  by  a  person  who  was  not  authorised  under  seal :  that  was  not 
the  principle  on  which  Lord  Cottbnham  proceeded  ;  but  the  principle, 
as  stated  by  Lord  Cottbnham  himself,  seems  to  have  been  this,  (and 
I  find  it  more  clearly  stated  in  another  ca§e  which  unfortunately  I 
have  forgotten  the  reference  to),  he  says,  referring  to  Edwards  v. 
The  Grand  Junction  Railway  Company,  "  I  did  not  put  it  precisely 
on  the  contract ;  but  what  I  did  put  it  on  was  this,  that,  if  a  party 
enters  into  an  agreement,  by  the  means  and  operation  of  which 
a  body  is  afterwards  incorporated  and  brought  into  existence  and 
acquires  powers,  I  will  not  allow  that  Company  to  exercise  powers 
^acquired  through  the  medium  of  that  previous  contract  and  [*680] 
arrangement,  without  carrying  that  contract  and  arrangement  into 
full  efifect ; "  and  as  the  Solicitor-Oeneral  says,  it  is  an  act  of  the 
Court  operating  negatively  rather  than  positively.  So  that,  unless 
Hawkes  v.  The  Eastern  Counties  Railway  Company  (2)  be  an  excep- 
tion, which  I  hardly  think  it  is,  there  being  there  a  contract  under 
seal,  I  do  not  know  that  there  can  be  found  in  the  books  any  case 
in  which,  upon  a  previous  agreement  being  entered  into  by  parties 
promoting  and  opposing  a  railway,  the  Railway  Act  then  passing, 
and  nothing  more  being  done,  the  Railway  Company  not  attempting 
the  exercise  of  any  power  it  has  so  acquired,  that,  in  that  state  of 

(1)  43  E.  E.  265  (1  My.  &  Cr.  650).         (2)  1  D.  M.  &  G.  737 ;  to  be  reprinted 

IQ  91  E.E. 
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thk  things,  there  has  been  a  specific  performance  of  the  contract  so 
LiNDBET  entered  into.  What  Lord  Cottbnham  fastens  on  is  this.  He  says : 
The  Great  "  ^'  ^^^  acquire  powers  through  the  medium  of  the  contract  so 
NoBTHERN  entered  into  by  any  one  who  at  the  time  was  promoting  that 
measure  of  which  you  afterwards  reaped  the  benefit,  you  shall 
not  exercise  any  one  of  those  powers  without  giving  full  effect  to  all 
the  arrangements  and  agreements  of  that  party," — agent  he  cannot 
be  called.  But  the  result  of  that  doctrine  goes  further  than  the 
Solicitor 'Oeneral  urged,  for  he  would  rather  have  placed  it  in  this 
position :  He  said,  you  can  only  negatively  restrain  certain  acts 
from  being  done ;  you  cannot  positively  enforce  the  performance  of 
any  acts  to  be  done.  I  apprehend  the  doctrine  goes  to  this  extent. 
It  is,  in  one  sense,  negative ;  that  is  to  say,  the  Court  will  not  inter- 
pose by  this  species  of  jurisdiction,  unless  you,  the  Company, 
are  availing  yourselves  of  certain  powers  which  you  have  thus 
acquired;  but  that  preliminary  condition  of  interference  having 
once  taken  effect,  you  having  asserted  and  exercised  those  powers, 
all  the  other  consequences  follow  positively,  and  you  shall  perform 
every  branch  and  portion  of  your  agreement,  and  not  be  merely 
[  •681 J  ♦negatively  restrained  from  doing  acts  which,  in  another  sense, 
are  contrary  to  that  agreement ;  or,  in  other  words,  to  take  Lord 
Petre's  case  (i),  you  agree  with  the  landowner,  that,  upon  his 
withdrawing  his  opposition,  you  will  pay  him  120,000/.  as  the 
value  of  his  land ;  if  you,  the  Railway  Company  never  bring  your 
power  into  operation  at  all, — if  you  let  the  Act  be  abandoned,  and 
take  no  step  whatever,  in  consequence  of  finding,  perhaps,  that 
you  are  fettered  by  such  an  engagement, — a  court  of  equity  might 
possibly  say,  that  the  landowner  cannot  enforce  any  portion  of 
that  agreement ;  but  the  moment  they  made  a  railway  through  his 
land,  that  moment  the  contract  took  full  effect.  It  was  not  merely 
the  stipulation  that  they  should  have  a  station  at  a  certain  place 
that  would  be  enforced,  but  the  Court  would  enforce  directly  the 
specific  contract  to  give  the  landowner  the  120,000Z.,  which  in 
effect,  by  the  result  of  that  litigation,  he  did  obtain.  What  Lord 
Cottbnham  says,  in  Edwards  v.  The  Grand  Junction  Railway  Com- 
pany,  is  this :  *'  The  question  is,  not  whether  there  be  any  binding 
contract  at  law,  but  whether  this  Court  will  permit  the  Company  to 
use  their  powers  under  the  Act  in  direct  opposition  to  the  arrangement 
made  with  the  trustees  prior  to  the  Act,  upon  the  faith  of  which 
they  were  permitted  to  obtain  such  powers."    If  the  Company  and 

(1)  1  BaiL  Gas.  462. 
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the  projectors  cannot  be  identified,  still  it  is  clear  that  the  Company        Thb 

have  succeeded  to,  and  are  now  in  possession  of,  all  that  the  pro-      li^skt 

jectors  had  before.      They  are  entitled  to  all   their  rights,   and    f^^^Q 

subject  to  all  their  liabilities.    If  any  one  had  individually  pro-    Nokthbsn 

jected  such  a  scheme,  and,  in  prosecution  of  it,  had  entered  into 

arrangements,  and  then  had  sold  and  assigned  all  his  interest  in 

it  to  another,  there  would  be  no  legal  obligation  between  those 

who  had  dealt  with  the  original  projector  and  such  purchaser ;  but 

in  this  Court  it  would  be  otherwise.     So  here,  as  the  Company 

stand   in  the  place  of    the    ^projectors,   they  cannot    repudiate       [  *682  ] 

arrangements  into  which    such    projectors  had   entered.      They 

cannot  exercise  the  powers  given  by  Parliament  to  such  projectors 

in  their  corporate  capacity,  and,  at  the  same  time,  refuse  to  comply 

with  those  terms  upon  the  faith  of  which  all  opposition  to  their 

obtaining  such  powers  was  withheld  (i).    And  that  I  apprehend  to 

be  the  true  doctrine  on  which  these  cases  must  proceed. 

There  have  been  two  or  three  cases  of  amalgamated  Companies 
before  the  Court.  In  none  of  them,  however,  did  the  original 
stipulation  in  the  contract  itself  provide  for  that  event.  One  of 
those  cases  was  Stanley  v.  The  Chester  and  Birkenhead  Railway  Com'- 
pany(2).  In  that  case,  the  plaintiff  entered  into  an  agreement  with 
Company  A.  for  a  certain  price  in  respect  of  his  land,  of  which  fourteen 
acres  would  be  taken ;  and  then  Company  3.,  who  would  take  by 
their  Act  sixteen  acres  of  his  land,  went  before  Parliament  for  their 
line.  He  did  not  oppose  that  line ;  but  the  Committee  of  the 
House  of  Commons  compelled  these  two  Companies  to  unite  and 
embody  themselves,  or,  as  it  is  called,  amalgamate  into  one  Com- 
pany ;  and  when  they  are  so  amalgamated,  the  two  projectors 
meet  and  sign  an  agreement,  to  the  effect  that  this  Company  shall 
so  proceed.  Sir  Thomas  Stanley,  the  plaintiff,  was  asked  also  to 
sign  a  similar  agreement.  No  doubt,  therefore,  there  was  in  effect 
a  contract  by  him  not  to  oppose  the  amalgamated  line.  If  that 
contract  existed  here,  I  should  not  have  fait  that  this  case  presented 
any  serious  doubt  or  difficulty.  He  covenanted  not  to  oppose  the 
amalgamated  line,  and  filed  his  bill  to  make  the  new  Company 
liable  to  the  original  contract,  as  to  which  there  had  been  no 
provision  in  the  contract  with  the  projectors  of  the  Company  A., 
but  simply  on  the  ground  of  having  appeared  before  the  Committee 
*and  consented  to  that  line.     He  filed  his  bill  to  transfer   the      [  *^'^^  ] 

(1)  43  E.  R  278  (1  My.  &  Cr.  672.  (2)  45  E.  E.  386  (3  My.  &  Cr.  773). 
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Thr         liability  created  by  the  whole  of  the  arrangement  to  the  amalga- 

LiNMET      ixi&ted  Company  A.  and  B.    Lord  Gottbnham,  on  demurrer,  held, 

ThbGbbat    *^**  ^®  ^^^  justified  in  so  doing;  and  he  said,  that  it  would  be 

NoBTHBBK    monstrous,  in  that  state  of  things,  when  he  had  given  in  his 

adherence  to  the  new  line,  to  suppose  that  he  had  given  it  under 

any  other  circumstances   than  those  of  having  entered   into  a 

contract  with  one-half  of  the  promoters  of  that  line  at  least,  by 

which  he  was  to  be  secured  in  the  manner  he  proposed. 

Another  case  was  Greenhalgh  v.  The  Manchester  and  Birmingham 
Railway  Company  (i),  before  the  Yice-Ghancellor  of  England.  That 
was  a  very  peculiar  case.  There  again  there  was  no  prospective  con- 
tract for  the  amalgamated  Company ;  but  what  happened  was  this  : 
the  plaintiff  had  contracted  with  Company  A.,  and  there  was  a  power 
preserved  to  Company  A.,  if  this  bill  did  not  pass  within  a  certain 
limited  time,  to  give  notice  and  put  an  end  to  the  contract.  After 
that,  they  united  or  amalgamated  with  Company  B. ;  and  Com- 
pany B.  agree  to  take  all  the  contracts  of  Company  A.  I  do  not 
think  in  substance  it  will  be  found  that  those  agreements  very 
much  alter  the  position  of  the  parties.  However,  they  agreed  to 
take  all  the  contracts  of  Company  B.,  and  notice  is  given  to  the 
plaintiff  of  that  contract.  The  Vice-chancellor  held,  (and  some 
observations  of  his  were  cited  as  having  a  more  particular  reference 
to  another  branch  of  this  case),  that,  looking  to  the  different  nature 
of  the  two  Companies,  namely,  that  railway  A.  created  serious  and 
enormous  damage  to  the  plaintiff,  whereas,  railway  B.  only  took  a 
corner  of  his  land,  he  could  not  import  the  agreement  with  Com- 
pany A.  into  the  agreement  with  the  united  Company ;  that  the 
[  *684  ]  two  Companies  *were  entirely  separate ;  and  that,  therefore,  upon 
notice  given  by  the  Company  A.,  when  their  bill  did  not  pass — 
which  was  the  event — the  agreement  was  wholly  at  an  end.  I  may 
observe,  in  passing,  that  the  observations  of  the  Yicb-Chancbllob 
as  to  the  effect  of  the  improbability  of  its  being  intended  that  the 
amalgamated  line  should  be  bound  by  the  agreement  in  conse- 
quence of  the  very  different  mode  in  which  the  plaintiff's  land 
would  be  affected,  cannot  have  any  application  here ;  because  the 
contract  expressly  provides  for  the  very  event.  It  is  impossible 
for  the  Court  to  say  that  was  not  in  contemplation,  when  it  finds 
the  fact  of  amalgamation  contemplated,  and  provision  made  for 
everything  which  is  to  be  done  in  respect  of  it.  In  Oreenhalyh  v.  The 
Manchester  and  Birmingham  Railway  Company,  there  was  no  such 
(1)  45  B.  B.  393  (9  Sim.  416;  3  My.  &  Cr.  784). 


VOL.  xc]  1868.     CH.     10  HARE,  684— 686.  Ml 

provision.    When  it  came  before  Lord  Cottenhah,  he  did  not         Thb 

apparently  concar  with  the  Yigb-Ghangbllor  as  to  the  liability  of     linmbt 

the  amalgamated  Company.    He  said,  he  considered  it  a  nice  and    rp^^  grsat 

difficult  question — one  not  to  be  decided  unless  it  was  necessary  to    Nobthkbh 

Railway  Co. 
decide  it ;  and  he  was  glad  that  he  could  decide  it  on  another  ground, 

namely,  the  delay  and  acquiescence  on  the  part  of  the  plaintiff, 
upon  which  ground  he  affirmed  the  order  refusing  the  injunction. 

Besides  these  cases,  there  has  been  a  case  before  the  present 
Lord  Chancellor  which  was  not  cited,  but  which  has  considerable 
bearing  upon  the  particular  point  now  before  the  Court,  that  is  the 
case  of  Preston  v.  The  Liverpool,  Manchester,  and  Newcastle-upon- 
Tyne  Junction  Railway  Company  (1).  That  case  was  on  demurrer. 
The  plaintiff  in  that  case  made  with  Company  A.  an  independent 
agreement,  not  contemplating  any  future  amalgamation,  and 
certain  sums  were  to  be  paid  for  such  land  as  *the  Company  [  *^^^  1 
might  require.  It  is  one  of  those  cases  which  involve  that  ques- 
tion also.  They  were  to  pay  also  certain  costs.  Afterwards  the 
Company  A.  again,  as  in  the  other  case,  amalgamated  with 
Company  B.  It  was  stated  in  the  bill  that  the  two  Companies 
had  agreed  to  adopt  the  agreements  each  of  the  other ;  but  it  was 
not  stated  in  the  bill  that  notice  was  given  to  the  plaintiff  of  that 
agreement  between  them;  and,  therefore,  I  apprehend  that  the 
plaintiff  could  hardly  be  heard  to  say  he  could  derive  any  benefit 
from  the  agreement  between  the  two  Companies.  That  was  a 
matter  of  arrangement  between  themselves;  it  was  not  a  matter 
which  distinctly  affected  the  plaintiff.  In  that  state  of  things,  a 
demurrer  was  put  in,  and  supported  by  the  Solicitor-Oeneral  with 
very  much  the  same  arguments  that  have  been  urged  before  me  on 
the  present  occasion.  He  argued,  that  *'  a  contract  entered  into  on 
behalf  of  a  Company  before  it  came  into  existence,  had  never  been 
held  to  be  binding  upon  the  Company,  unless  it  had  taken  the 
benefit  of  the  contract  after  its  incorporation ;  that  the  agreement 
sought  to  be  enforced  was  purely  executory,  and  was  not  intended 
to  be  binding  even  upon  the  contemplated  Company,  unless  that 
Company  not  only  obtained  an  Act  of  incorporation,  but  required 
and  took  possession  of  the  plaintiff's  land."  That  was  the  second 
point  in  the  case, — as  to  taking  possession.  "  That  if,  under  the 
circumstances  of  the  case,  the  incorporated  Company  should  be 

(1)  89  B.  B.  196  (1  Sim.  N.  S.  586).      reversal  was  ultimately  affirmed,  see 
That  case  was  subsequently  reversed      5  H.  L.  C.  605. — O.  A  S. 
at  the  hearing  (17  Beav.  114)  and  that 
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thb  held  to  represent  the  contemplated  one,  and  the  agreement  shoald 
LinDSET  be  held  to  have  been  entered  into  on  its  behalf,  still  it  had  never 
ThbGrbat  8^<iop**®d  the  agreement.'*  Now,  what  Lord  Cranworth  says  is 
NoBTHKBw  this :  He  mentions  the  agreement  of  the  plaintiff  with  the  parties 
promoting  the  first  line,  and  the  formation  of  the  second  line ;  and 
that  the  parties  afterwards  coalesced,  and  agreed  to  concur  in 
obtaining  an  Act  of  Parliament,  which  should  adopt  part  of  the  line 
[  ♦686  ]  which  traversed  the  plaintiff's  land.  He  refers  to  the  *other  agree- 
ment, which  adopted  the  original  contract;  and  then  he  says: 
"The  same  persons  who  entered  into  the  agreement  as  projectors" 
— and  this,  I  think,  is  important,  as  bearing  on  the  present  case — 
"  also  obtained  the  Act  which  passed ;  others,  it  is  true,  concurred 
with  them ;  and  the  name  of  the  Company  was  changed.  But  in 
substance,  as  far  as  the  plaintiff  was  concerned,  that  made  no 
difference.  The  projectors,  who  made  the  contract  with  him,  united 
with  others,  and  then  the  united  projectors  adopted  the  original 
contract,  and  the  plaintiff  thereupon  abstained  from  opposition. 
I  think  this  clearly  entitled  the  plaintiff  to  look  to  the  defendants 
as  the  parties  liable  to  him ;  that  is,  as  the  parties  on  behalf  of 
whom  Harper  and  Yates  made  the  contract"  (l).  Now,  there  are 
two  circumstances  there  which  do  not  occur  in  this  case ;  there  is 
here  no  evidence  of  the  parties  subsequently  adopting  the  contract ; 
and  there  is  no  allegation  in  the  bill  that  the  plaintiff  had  any 
notice  of  the  agreement  or  contract  between  the  parties,  or  that 
they  would  adopt  the  contracts  which  existed  between  them ;  and  it 
seems  to  me,  looking  at  the  real  circumstances  of  the  case,  that  the 
fact  of  the  subsequent  adoption  can  have  little  bearing  in  cases  of 
this  description.  I  agree  with  the  projectors  of  Company  A.,  that, 
in  concurrence  with  them,  I  will  oppose  Company  B. ;  but  then  I 
add — it  is  possible  that  A.  and  B.  may  unite,  which  would  be  in 
effect  a  different  operation  altogether  from  what  either  of  the  bills 
contemplated — an  Act  to  be  carried  into  effect  by  A.  and  B.  instead 
of  A.  alone :  the  projectors  of  A.  may  become  co-projectors  with 
the  projectors  of  B. ;  and,  if  that  be  so,  then  I  stipulate  with  the 
projectors  of  A.  that  the  Company  which  they  shall  so  incorporate 
by  their  joint  operations,  shall  give  me  such  and  such  advantages. 
The  parties  then  stand  in  this  position :  I  have  agreed  with  one  set  of 
[  •esT  ]  persons,  that,  if  they  promote  a  certain  line,  it  may  be  jointly  *or  not 
with  others,  the  Company,  when  incorporated,  shall  give  me  such 
and  such  advantages.  If  such  an  agreement  exists,  how  can  the 
(1)  89  B.  B.  196  (1  Sim.  N.  S.  698).     See  the  note  on  last  preceding  page. 
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persons  who,  as  Lord  Cottbnham  expresses  it  in  Edwards  v.  The        Thb 
Grand  Junction  Railway  Company,  are  brought   into  a  corporate      Lindskt 
body  with  certain  powers, — how  can  they  exercise  those  powers  in    ^^^  gbbat 
opposition  to  the  contract  of  which  they  have  obtained  the  benefit?    North  brut 

Observe  how  this  case  stands :  eleven  gentlemen,  who  project  a 
Company,  enter  into  this  contract  with  the  plaintiff.  He  says,  if 
you  join  with  another  Company,  and  become  co-projectors  of 
another  line,  I  bind  you  down  to  these  stipulations.  In  effect 
they  do  unite  with  the  other  line,  and  there  is  a  complete  amal- 
gamation of  the  two.  Upon  that  point  I  expressed  my  opinion 
before  the  reply.  There  is  a  clause  in  the  Act,  which  is  found 
in  all  Bailway  Acts,  that  enumerates  the  persons  who  may  be 
termed  promoters.  The  4th  clause  enacts,  that  William  Astell  and 
a  number  of  other  gentlemen  there  named,  who  were  the  promoters 
of  what  I  call  Company  B. — not  the  one  that  contracted  with  the 
plaintiff, — that  they  ''  and  all  other  persons  and  corporations  who 
have  already  subscribed  to  the  undertaking  called  the  London  and 
York  Bailway,"  that  is,  "  Company  B. ;"  and  all  persons  and 
corporations  who  have  already  subscribed  to  the  undertaking  called 
''  The  Direct  Northern  Bailway,"  that  is.  Company  A.,  which  has 
contracted  with  the  plaintiff;  "and  all  persons  and  corporations 
who  shall  hereafter  subscribe  to  the  undertaking  hereby  authorised," 
which  is  the  tertiam  quid  that  arises  from  the  fusion ;  "  and  the 
executors,  administrators,  successors,  and  assigns  of  all  such 
persons  and  corporations  respectively,  shall  be  united  into  a 
Company,  for  the  purposes  of  the  undertaking  hereby  authorised 
according  to  the  provisions  of  the  said  recited  Acts  and  of  this  Act» 
and  for  other  the  purposes  herein  and  in  the  said  recited  Acts 
^contained ;  and  for  the  purposes  aforesaid  such  Company  shall  be  [  *688  ] 
incorporated  by  the  name  of  the  Great  Northern  Bailway  Company, 
and  by  that  name  shall  be  a  body  corporate,  with  perpetual  succes- 
sion, and  shall  have  power  to  purchase  and  hold  land  for  the 
purposes  of  the  undertaking."  Then  I  go  to  the  directors,  and  I 
find  that  nine  out  of  the  gentlemen  who  contracted  with  the  plaintiff 
are  directors  of  this  fused  Company.  In  truth,  the  whole  Com- 
pany on  behalf  of  whom  they  were  originally  projecting,  became 
co-projectors  of  the  new  Company ;  and  the  executive  body,  if  I  may 
so  term  it,  to  the  extent  of  nine  out  of  the  eleven,  also  became  the 
executive  of  the  new  undertaking.  What  you  find,  therefore,  is 
this, — here,  at  least,  these  projectors  are  bound.;  they  are  called  into 
existence  by  the  contract  that  they  have  made  with  the  plaintiff,  by 
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The         means  of  which  he  does  not  oppose  the  bill  of  the  amalgamated 

LiNDSKT      Company  :  I  take  that  to  be  the  effect  of  the  agreement,  although 

The  Great    °^^  expressly  stipulated ;  and,  having  acquired  those  powers,  can 

NoBTHEBN     they,  because  they  are  associated  with  other  parties  who  may,  for 

aught  I  know,  have  had  no  notice  of  this  contract — and  it  is  said 

they  had  not, — because  they  united  with  other  parties — can  they 

exercise  those  powers  contrary  to  the  agreement,  by  means  of  which 

the  plaintifl  is  prevented  from  opposing  the  measure  ? 

Mr.  Wigram,  in  his  argument  for  the  Company,  put  this  case : 
He  said,  even  if  you  get  rid  of  the  difficulty  as  affecting  a  corpora- 
tion, and  of  the  technicalities  of  not  binding  a  corporation,  except 
under  its  common  seal,  in  a  private  arrangement,  this  could  not 
hold  good :  That,  if  A.  agrees  he  will  supply  such  a  quantity  of 
wool  or  other  goods  to  B.,  and  afterwards  A.  enters  into  partnership 
with  C,  you  cannot  make  A.  and  C.  supply  that  wool.  That  very 
probably  may  be  so ;  but  I  will  put  this  case :  Suppose  A.  and  B. 
are  parties  as  solicitors  or  medical  men,  or  otherwise,  and  B.  retires, 
[  *689  ]  and  he  contracts  with  A.  that  he  will  not  ^practise  within  twenty 
miles  of  London,  either  by  himself  or  in  partnership  with  any  one 
else,  and  then  B.  enters  into  a  partnership  with  C.  B.  and  C, 
however  inconvenient  it  may  be  to  C,  so  long  as  B.  is  under  that, 
contract,  cannot  practise  within  the  prescribed  distance.  It  is  a 
direct  infringement  of  his  covenant,  and  therefore,  to  all  intents 
and  purposes,  the  party  who  has  allied  himself  with  him  has  had 
the  misfortune  of  allying  himself  with  a  person  who  is  under  this 
engagement,  and  who  cannot  carry  into  effect  the  business  for  which 
he  may  have  associated  with  C.,  and  the  only  course  would  be  to 
sever  his  connection  with  the  person  so  situated.  Unquestionably 
this  Court  would  not  permit  B.,  though  associated  with  C,  to  carry 
on  that  which  he  had  stipulated  he  would  not  carry  on.  In  the 
same  way,  here  are  projectors  of  a  line  of  railway,  who  say,  if  we 
adopt  a  new  line,  the  makers  of  that  new  line  shall  do  so  and  so ; 
and  I  apprehend,  in  that  state  of  circumstances,  they  and  the  other 
parties  who  may  have  become  associated  with  them  in  the  under- 
taking, cannot  complain  if  they  find  themselves  restrained  from 
carrying  into  effect  those  powers  which  are  given  by  the  Act, 
contrary  to  the  agreement  of  that  associated  body  with  which 
they  have  joined  themselves,  and  which  they  undertook  through 
the  medium  of  the  original  projectors  to  perform. 

The  case  of  Edwards  v.  The  Grand  Junction  Railway  Company  is 
of  importance  on  this  point ;  for  the  very  point  was  argued  before 
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Lord  Gottenham, — of  the  great  hardship  on  the  number  of  share-  Thb 
holders,  who,  it  was  said,  had  no  notice  of  this  agreement.  One  lindh^t 
feels  some  difficulty  in  understanding  how  an  agreement  of  this  rp^^Q^^ 
kind  should  not  have  been  known ;  nor  is  it,  I  think,  distinctly  Noktrkkn 
sworn  that  it  was  not  known.  It  is  only  sworn,  I  think,  that  the 
positive  agreement  was  not  known  ;  it  seems  to  be  a  little  difficult 
to  understand  how  all  this  should  have  passed  and  the  Great 
Northern  Company  have  been  entirely  *ignorant  as  to  what  had  [  •690  ] 
been  done  with  regard  to  Lord  Lindsey's  property.  However, 
I  assume,  for  the  purpose  of  the  argument,  that  they  did  not  know 
anything  about  it ;  and  I  find  this  observation  of  Lord  Cottenham 
in  Ednards  v.  The  Orand  Junction  Railway  Company,  which  seems 
to  me  to  be  applicable.  It  was  urged  strongly  by  Mr.  Jacob,  that 
it  would  be  the  greatest  possible  hardship,  for  it  was  said  they  had 
subscribed,  and  obtained  an  Act  of  Parliament,  which  they  supposed 
gave  them  lar^e  and  ample  powers ;  instead  of  which,  they  found, 
that,  by  a  private  agreement  made  by  some  one,  of  whom  they 
knew  nothing,  they  were  restricted  in  those  powers,  and  were  made 
to  subscribe  to  an  object  not  so  beneficial  as  that  which  they 
contemplated.  Lord  Cottenham  says,  '*  It  was  contended  for  the 
Railway  Company,  that  to  enforce  this  equity  would  be  unjust 
towards  the  shareholders  of  the  Company  who  had  no  notice  of  the 
arrangement."  To  this,  two  answers  may  be  made :  first,  that  the 
Court  cannot  recognise  any  party  interested  in  the  corporation,  but 
must  look  to  the  rights  and  liabilities  of  the  corporation  itself ;  and 
secondly,  that  there  is  nothing  in  the  effect  of  the  injunction  incon- 
sistent with  the  provisions  of  the  Act.  Now  both  those  things 
concur  here.  Looking  at  the  whole  corporation,  we  find  that  the 
whole  corporation  is  affected  by  having  imported  into  it  this  large 
body  of  promoters  who  have  entered  into  an  agreement  with  the 
plaintiff,  and  that  this  agreement  is  not  in  any  way  inconsistent 
with  any  provisions  of  the  Act.  This  is  the  main  and  important 
point  in  the  case.  It  is  a  point,  in  some  degree,  new  in  its  arrange- 
ment and  in  the  facts  which  have  occurred,  because  no  one  before 
appears  to  have  had  the  providence  to  stipulate  for  what  should  be 
done  in  every  possible  result  of  the  proceedings  before  Parliament, 
for  the  success  of  one  line,  the  success  of  another  line,  or  the 
success  of  the  amalgamated  body,  as  the  present  plaintiff  has  done ; 
but  I  think  the  principles  contained  in  the  case  of  Edwards  v.  The 
Grand  *  Junction  Railway  Company,  are  by  no  means  new.  In  [  *69i  ] 
Lord    CoTTBNHAM*s    usual    masterly  way— he  appUed  principles 
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Thv         previoasly  existing  to  the  particular  case  he  had  before  him,  but 

Liin>8BY      there  was  nothing  novel  in  those  principles ;  and  looking  to  what 

Thr  Grrat    ^®  ^*y^  ^^  Oreenhalgh  v.  The  Manchester  and  Birmingham  Railway 

NoKTHRKN     Company  (although  that  was  a  much  more  difficult  case  to  deal 

with,  as  there  was  no  contract  anticipating  amalgamation),  I  feel 

very  little  doubt,  that,  if  he  had  had  a  case  of  this  kind  before  him, 

the  result  of  the  principles  he  would  have  applied  to  it  would  have  been, 

that,  in  effect,  the  Great  Northern  Company  had  become  bound  by  the 

contract  entered  into  originally  with  the  Direct  Northern  Company. 

There  is  one  satisfaction  I  have  in  arriving  at  this  conclusion, 
namely,  that  it  is  no  surprise  on  the  Great  Northern  Company ;  for 
nobody  can  possibly  see  the  subsequent  proceedings  in  this  case, 
without  at  once  coming  to  the  conclusion,  that,  until  within  two  or 
three  months  of  the  filing  of  this  bill,  there  was  not  the  slightest 
doubt  on  the  part  of  the  Great  Northern  Company  that  they  were 
bound  by  this  agreement,  and  that  they  acted  upon  it  in  a  variety 
of  ways,  to  which  I  will  presently  refer.  In  truth,  they  have  done 
more  than  act  upon  it,  for  they  have  actually  claimed  the  benefit  of 
it,  in  opposition  to  relief  sought  against  them  by  the  plaintiff  in 
another  suit.  Still,  I  should  have  been  unwilling  to  rest  my  judg- 
ment upon  the  acts  they  have  so  done.  I  am  not  sure,  with 
reference  to  the  6,0002.  and  the  possession  of  the  land,  that  there 
might  not  have  been  sufficient  to  enable  me  to  say,  that  the  agree- 
ment had  become  binding  on  them,  if  it  were  not  so  originally  ;  but 
I  should  not  have  been  content  to  rest  upon  that  view  of  the  case. 

With  regard  to  minor  points — minor  in  comparison  with  that 
[  *692  ]  which  went  to  the  root  of  the  whole  case,  although  they  *are  in 
themselves  questions  of  importance — many  objections  have  been 
taken  :  First,  it  was  said  that  the  agreement  was  illegal ;  and  the 
Solicitor- Oeneral  pointed  out  passages  which,  certainly,  I  am  bound 
to  say  I  should  rather  not  see  in  agreements  of  this  description 
entered  into  by  a  Peer  of  Parliament ;  but  I  think  Simpson  v.  Lord 
Howden  (1)  and  Lord  Petre's  case  (2)  have  concluded  the  point.  I 
allude  to  the  passages  in  which  the  plaintiff  undertakes,  by  every 
means  in  his  power  (which  no  one  would  hold  to  include  his  vote) 
to  oppose  one  line  and  promote  the  other.  It  was  said,  the  terms 
of  this  agreement  went  extravagantly  beyond  those  in  the  prior 
cases,  and  that  this  Court  would  refuse  to  give  effect  to  an  agree- 
ment of  such  a  description.    I  confess  that  it  seems  to  me  to  be 

(1)  30  E.  B.  555  (10  Ad.  &  El.  793).  (2)  Lord  Petre  v.  The  Ektatem  Coun- 

tits  Eailway  Co.,  1  Bail.  Cas.  462. 
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impossible  to  draw  any  substantial  line  of  difiference  between  the        The 

cases  to  which  I  have  referred  and  the  present  case ;  and  further  lindrby 

than  that,  in  this  case  I  cannot  shut  my  eyes  to  the  fact,  that,  .,,^^  hkeat 

although  the  point  was  not  raised,  this  agreement  has  been  matter  Nokthern 

Railway  Co 

of  great  contest ;  it  has  gone  up  to  the  House  of  Lords,  and  the 
validity  of  a  portion  of  the  agreement  has  been  decided  upon,  and 
has  actually  been  enforced  by  the  decision  of  the  House  of  Lords ; 
and  the  construction  of  another  portion  of  the  agreement  has  been 
argued  before  the  Court  of  Queen's  Bench,  in  a  case  directed  from 
the  Rolls,  and  it  never  occurred  to  any  one  to  argue,  that  it  was 
illegal,  on  the  ground  of  the  plaintiff  being  a  Peer  of  Parliament. 
Li  Lord  Petrels  case — where,  an  injunction  having  been  granted 
ex  parte  a  year  before  by  Lord  Cottbnham,  they  came  a  year  after- 
wards, when  they  found  the  great  inconvenience  of  the  injunction, 
and  could  not  avoid  passing  by  the  plaintiff's  land — to  dissolve  it, 
and  then  raised  this  question  of  illegality ;  and  the  Vice-chancellor 
OF  England  said,  that,  after  all  that  had  taken  place,  "^he  should  [  *693  ] 
conceive  himself  bound  to  hold,  that  that  would  not  be  an  objection 
which  would  avail  them  with  reference  to  the  question  before  him. 
Here  much  more  has  taken  place. 

It  was  then  said  (and  that  no  doubt  is  a  matter  of  some  import- 
ance), that,  supposing  the  Company  could  be  bound  in  one  sense, 
and  supposing  it  was  a  legal  agreement,  still  looking  to  the  existing 
state  of  things,  the  agreement  was  inapplicable  to  the  case,  because 
it  was  one  thing  to  have  an  agreement  respecting  the  station  and 
park  wall,  and  other  things  of  that  kind,  with  a  railway  to  come 
within  three  hundred  yards  of  a  nobleman's  house,  and  a  totally 
different  thing  with  a  railway  two  miles  from  the  same  spot.  To 
this  the  answer  is,  that  it  seems  to  be  concluded  by  the  express 
terms  of  the  agreement.  The  parties  intended  to  contract  for  what 
should  be  done  in  the  altered  state  of  things ;  and  this  last  clause, 
which  has  been  held  by  the  House  of  Lords  to  be  a  valid  and 
substantive  clause  wholly  independent  of  the  other  clause,  provides 
for  the  very  case  in  question,  of  the  railway  passing  along  the  line 
of  the  Great  Northern,  and  not  passing  along  the  line  of  the  Direct 
Northern ;  and  then  there  is  the  clause  that  there  shall  be  the 
same  provision  as  to  ''  the  viaducts,  bridges,  and  other  works  of 
convenience,  security,  and  accommodation,  and  the  making  and 
maintaining  of  such  station,  and  the  maintaining  of  such  sufi&cient 
policy  force  as  respectively  aforesaid,  and  all  other  the  covenants 
and  agreements  hereinbefore  contained."    It  was  said,  that  it  was 
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The         not  reasonable  that  parties,  with  their  eyes  open,  should  enter  into 

LnNDSET      ^^^^  ^^  agreement ;  but  I  cannot  say  that  it  is  unreasonable.     I 

The  GitEAT    ^^^^^^  ^*^y  ^^^^  *  nobleman  may  not  think  it  sufficient  consideration 

Northern     for  a  railway  passing  through  his  estate,  to  have  the  convenience  of 

a  station  within  two  miles  of  his  residence  instead  of  a  station  eight 

miles  off.     We  know  it  is  much  more  pleasant  and  agreeable  to  be 

[  *694  ]       deposited  two  "^miles  from  the  place  of  destination  than  eight  miles ; 

and  that  may  be  a  reasonable  ground  for  his  consenting  to  let  them 

have  his  land  at  a  lower  price,  or  even  at  all. 

It  was  then  strenuously  insisted  on  that  the  Company  had  done 
nothing  under  the  Act;  and  that,  therefore,  according  to  the 
doctrine  of  Edwards  v.  The  Orand  Junction  Railway  Company,  you 
could  not  put  in  force  any  of  the  provisions  contained  in  the  agree- 
ment, because  the  Company  was  not  availing  itself  of  any  power 
acquired  by  virtue  of  the  agreement.  If  I  am  right  in  my  con- 
struction of  the  original  agreement,  that  is  precluded,  because  they 
have  taken  the  plaintiff's  lands  under  the  powers  of  their  Act. 

Mr,  Wigram : 
We  did  not  say  that  we  had  done  nothing  under  the  Act,  but  only 
that  we  had  done  nothing  under  the  agreement. 

The  Vicb-Chanobllor  : 

Nothing,  it  was  said,  was  done  under  the  agreement ;  but  if  the 
Company  have  done  anything  under  the  Act,  and  if  I  am  right  in 
construing  the  agreement  in  the  manner  I  have,  as  one  binding  on 
the  Company  in  the  event  of  their  putting  the  powers  of  their  Act 
into  force,  the  whole  question  arises.  If  I  am  wrong,  the  whole  would, 
on  that  ground,  fail,  as  far  as  that  part  of  the  case  is  concerned. 

Then  it  is  further  said,  that  no  benefit  was  derived  from  the 
agreement.  That  turns  on  the  same  point.  I  consider  the  benefit 
to  the  Company  was  the  benefit  they  derived  from  the  opposition 
being  withdrawn,  and  the  amalgamated  Company  not  being 
opposed. 

It  was  further  argued  (and  that  is  also  a  matter  of  some  import- 
ance), that  it  was  not  a  fit  subject  for  an  injunction.  It  was  said, 
[*695]  that  there  has  been  no  case  in  which  an  injunction  *has  been 
granted  to  enforce  a  provision  of  this  description,  and  that,  in  truth, 
Righy  v.  The  Great  Western  Railway  Company  (1) — and  I  am  not 
aware  that  that  ever  came  to  a  final  determination — was  a  prece- 
dent, if  anything,  against  the  plaintiff,  because,  in  effect,  no  relief 
(1)  78  R  E.  12  (2  Ph.  44). 
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was  given ;  and  it  would  only  have  been  given  upon  the  case  at  the  Thb 
hearing.  But  that  is  not  quite  so.  Rigby  v.  The  Great  Western  likdsey 
Railway  Company  was  a  stronger  case  than  this,  because  there  the  j^^^  great 
question  involved  the  whole  essence  of  the  agreement.  The  party  Northern 
literally  got  nothing.  He  lost  everything,  unless  he  secured  that 
provision.  He  agreed  to  take  at  a  high  rental  the  Swindon  station, 
as  a  place  of  refreshment;  and  although,  no  doubt,  he  would  have 
the  other  trains,  yet  he  relied  on  the  express  trains  as  trains  which 
would  contain  quite  as  many  refreshment  passengers  as  any  other, 
if  not  more  ;  and  he  would  lose  the  benefit  of  that  portion  of  the 
agreement,  if  those  express  trains  were  allowed  to  pass  by,  instead 
of  being  compelled  to  stop  ten  minutes  at  the  station.  In  that  case, 
however,  it  cannot  be  said,  that  relief  was  refused  by  way  of  inter- 
locutory application,  for,  if  that  were  so,  Lord  Gottbnham,  on  the 
appeal,  would  simply  have  refused  the  motion.  He  did  not  do  that ; 
he  did  not  treat  it  as  a  motion  that  could  not  be  granted  upon  an 
interlocutory  application  ;  but  he  said,  *'  upon  the  balance  of  con- 
venience and  inconvenience  of  the  case,  and  looking  to  there  being 
a  point  still  to  be  decided  at  law  "  (which  there  was),  "  I  will  not 
grant  the  interlocutory  application  until  the  question  is  determined 
at  law."  He  did  not,  therefore,  refuse  the  motion,  or  leave  the 
matter  to  the  hearing ;  but  he  allowed  the  motion  to  stand  over, 
upon  a  consideration  of  the  different  conveniences  and  incon- 
veniences. It  certainly  was  a  case  in  which  there  was  some  degree  of 
nicety  in  the  balance,  because  both  parties  might  be  much 
aggrieved.  It  might  be  *  thought  that  the  party  who  stipulated  for  [  *696  ] 
the  profit  from  the  refreshment  of  passengers  would  have  more 
difiSculty  in  getting  his  damages  than  the  Railway  Company.  But 
that  observation  was  met  by  Lord  Gottbnham,  by  observing  on  the 
peculiarity  of  that  case.  Rigby  was  liable  to  indemnify  Griffiths, 
the  man  to  whom  he  had  let  the  rooms,  against  any  loss ;  and, 
therefore.  Lord  Gottbnham  said,  "  All  you,  Rigby,  can  ever  be 
called  upon  to  do  is  this  :  you  must  pay  Griffiths's  loss ;  Griffiths 
must  get  at  the  amount  of  his  loss  as  best  he  can  ;  and  what  you 
will  have  to  recover  from  the  Gompany  will  be  measured  by  the 
damages,  if  any,  which  Griffiths  may  recover  from  you."  The  case 
was  dealt  with  in  that  way.  Still  the  motion  was  not  refused ; 
neither  did  Lord  Gottbnham  treat  it  as  a  motion  that  could  not  be 
granted,  but,  looking  at  the  circumstances  of  the  case,  he  sent  it  to 
law  before  determining  it. 

The  difference  between  the  case  of  Rigby  v.  The  Great  Western 
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Thr         Railway  Company  and  this  case  is,  that  there  is  here  clearly  no 

W   *  TIT        fVO 

LIND8BY  point  that  can  be  sent  to  a  court  of  law.  The  matter  rests  wholly  on  the 
The  Qrbat  Principles  of  this  Court.  It  is  not  a  question  of  fact :  it  is  a  question 
Ndrthkrn  of  construction  upon  the  agreement.  At  the  hearing  there  can  be 
nothing  more  before  the  Court  with  reference  to  the  point  of  construc- 
tion than  there  is  at  present.  But,  further  than  that,  there  are  pro- 
ceedings and  acts  on  the  part  of  the  Company  (which  I  will  presently 
advert  to)  which  I  think  fully  justify  the  Court  in  saying,  that  whatever 
might  have  been  their  effect  as  giving  validity  to  an  agreement,  that 
was  not  in  itself  a  binding  agreement,  yet  are  such  as  do  not  entitle 
the  Company  to  say  that  there  shall  be  any  longer  delay,  or  that  relief 
by  enforcing  performance  of  their  agreement  shall  be  postponed 
until  the  hearing  of  the  cause. 

Before  I  come  to  the  conduct  of  the  Company,  I  will  observe, 
[  *697  ]  that  the  last  ground  of  opposition  to  the  motion  was  *the  delay. 
Now,  the  delay  is,  in  some  degree,  connected  with  all  those  pro- 
ceedings which  have  taken  place,  and  the  contest  and  disputes  that 
have  arisen  between  the  parties.  It  is  true,  that  as  long  ago  as 
July  the  trains  began  to  run,  and  the  agreement  with  regard  to 
stopping  was  not  performed.  In  October  the  plaintiff  was  told  that 
the  Company  did  not  intend  to  abide  by  the  agreement.  There  are 
then  communications  for  the  purpose  of  coming  to  an  arrangement, 
and  the  plaintiff  is  told,  '*  If  you  insist  upon  the  trains  stopping  at 
Tallington,  there  is  an  end  of  all  negotiations,  and  we  cannot  come 
to  terms  upon  it."  That  was  in  October ;  but  the  negotiation  does 
not  terminate  there.  The  Company  said,  they  would  not  give  up 
that  point;  but  the  negotiation  on  all  the  matters  in  dispute 
between  the  parties  is  going  on  up  to  the  month  of  January  in  the 
present  year.  What  the  plaintiff  says  is,  I  think,  reasonable 
enough.  He  says,  "  True  you  told  me  that  you  would  not  give  up 
this  point ;  but  I  might  reasonably  suppose,  having  several  matters 
of  dispute  with  you,  that  if  I  could  arrange  others  on  terms  of 
advantage,  as  this  seems  to  be  an  objectionable  part  of  the  agree- 
ment, I  will  give  up  that  portion  of  it  if  you  make  me  an  equivalent 
by  giving  up  other  points  which  are  in  dispute  between  us ;  and,  as 
long  as  negotiation  is  practicable,  I  do  not  wish  to  be  driven  into 
the  Courts  to  litigate  my  rights.  I  continued  my  negotiation  and 
correspondence  with  you,  until  I  had  ascertained  that  negotiation 
was  no  longer  practicable,  which  was  not  until  the  5th  or  6th  of 
January."  In  that  state  of  things  the  bill  was  filed  in  February. 
The  delay  was  not  such,  I  think,  under  the  circumstances  of  the 
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case,  and  especially  sach  as  I  am  about  to  advert  to,  as  should        The 
disentitle  the  plaintiff  to  his  remedy  by  means  of  an  injunction.  lindset 

The  other  circumstances  of  the  case  are  somewhat  peculiar:  thbGwbat 
First,  there  is  a  litigation  with  Mr.  Capper.  The  *Great  Northern  Northern 
Railway  Company,  in  one  sense,  are  no  parties  to  that  litigation.  An  ^  •593  ^ 
action  is  brought  against  Mr.  Capper  for  6,0002.  Capper  pleads  the 
notice  which  he  had  given  to  determine  the  agreement  in  conse- 
quence of  the  bill  not  having  passed  in  nine  months.  That  is 
carried  up  to  the  House  of  Lords,  and  is  not  finally  disposed  of 
until  June,  1851 ;  and  then  it  is  finally  determined  that  the  agree- 
ment is  binding  on  Capper  with  reference  to  the  new  state  of  things 
arising  from  the  amalgamation,  and  accordingly  that  the  6,000Z.  is 
payable  under  it.  In  the  meantime,  the  Great  Northern  Railway 
Company — the  amalgamated  Company — had  served  a  notice  to  take 
the  plaintiff's  land,  that  is  to  say,  the  nine  acres  and  odd,  and  some 
other  acres,  in  one  notice.  They  gave  a  notice  to  take  twelve  acres 
of  the  plaintiff's  land ;  they  also  gave  a  notice  to  take  another 
portion  of  his  land  for  temporary  purposes.  The  plaintiff  always 
relying,  as  it  appears  to  me,  upon  the  agreement,  takes  no  steps  to 
have  the  value  of  his  land  ascertained.  The  Company  no  doubt 
distinctly  assert  the  powers  of  their  Act — giving  the  notice,  having 
the  valuation  made  by  surveyors,  and  the  money  deposited  in  the 
Bank.  It  is  true,  as  they  say,  that  they  do  not  act  under  the 
agreement ;  but  it  must  be  observed,  that  their  conduct  is  quite 
consistent  with  their  admitting  that  the  agreement  was  binding 
upon  them.  I  do  not  say  they  in  any  way  admitted  it,  but  it  is  quite 
consistent  with  an  admission  that  the  agreement  was  binding  upon 
them ;  because,  at  that  time,  Mr.  Capper  was  disputing  his  liability 
to  the  agreement,  not  on  the  ground  of  its  not  being  originally 
binding,  but  because  he  said  it  was  determined.  If  it  was  not 
determined  they  might  be  bound.  The  litigation  was  going  on  and 
both  parties,  with  good  sense,  enter  into  the  agreement  in  May, 
1851,  by  which,  after  reciting  what  has  been  done,  it  is  arranged, 
**  that  the  said  Company  shall  be  at  liberty  forthwith  to  enter  into 
possession  of  the  said  2a.  Or.  6p.  and  Oa.  2r.  18p.  respectively  of  land, 
subject  and  "^without  prejudice  to  the  payment  of  the  purchase  money  [  *699  ] 
to  be  payable  in  respect  thereof ;  and  notwithstanding  the  expiration 
of  the  time  limited  for  the  compulsory  purchase  or  taking  of  lands  in 
the  month  of  June  next,  it  shall  be  lawful  for  the  said  Earl  and  the 
said  Company  respectively  to  exercise  such  powers  with  respect  to 
the  aforesaid  three  several  notices  and  as  to  any  other  lands  of  his 
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thb         Lordship,  for  the  period  of  three  calendar  months  after  the  final 

Lnn>8^      decision  of  the  said  case  in  error,  as  the  said  parties  respectively 

„     **  might  now  exercise  under  the  powers  of  the  said  Acts,  and  without 

Thb  Gbbat  ®  "^ 

NoBTHSRN     prejudice  to  any  agreement  entered  into  between  the  said  Earl  and 
Railway  Co    *     •  •/     o 

S.  J.  Capper  and  others,  which  may  affect  the  Company."     That 

left  everything,  as  it  seems  to  me,  exactly  as  it  stood,  subject  to  the 

determination  of  the  House  of  Lords. 

The  subsequent  events  are  different.  As  soon  as  the  case  is 
decided  against  Capper  in  the  House  of  Lords,  the  Company,  and 
not  Capper,  pay  the  6,0002.  and  interest  and  costs.  The  Company 
say,  they  were  in  honour  bound  to  indemnify  Capper ;  all  I  can  say 
is,  that  if  they  are  not  bound  by  the  agreement,  I  cannot  understand 
by  what  right  they  can  have  applied  the  funds  of  the  Company  in 
such  a  payment ;  for  unquestionably  it  is  a  misapplication  of  the 
funds  of  the  Company,  if  they  were  not  bound  by  Capper's  agree- 
ment. They  were  not  entitled  to  pay  the  6,000Z.  for  these  nine 
acres  of  land.  There  was  no  agreement  made  to  that  effect,  except 
the  original  agreement.  They  had  no  power  or  authority  to  pay 
the  6,0002.  except  by  virtue  of  that  original  agreement ;  and  if  they 
say  it  is  an  excessive  price,  they  were  bound  to  go  to  a  jury,  and 
enter  into  a  new  agreement  for  the  land  which  they  required. 
However,  the  Company  pay  it ;  and  they  hold  the  land  to  this  day : 
they  have  the  plaintiff's  land,  and  they  have  paid  for  it  the  very 
price  stipulated  by  the  agreement.  I  do  not  feel,  that,  after  that, 
it  is  so  clear  that  they  have  done  no  act  under  the  agreement.  It 
[  •TOO  ]  is  true,  they  took  the  *land  under  their  powers,  but  that  was  pending 
the  discussion  whether  the  agreement  had  or  had  not  been  deter- 
mined ;  and  when  that  question  is  settled,  they  pay  the  money  and  keep 
the  land,  without  attempting  to  ascertain  its  value  in  any  other  way. 

There  is  then  the  point  which  the  Soltcitor-General  raised,  and 
which,  I  think,  he  put  too  high  with  regard  to  these  preliminary 
agreements;  whether  a  corporation  is  bound  by  a  contract  not 
under  seal,  he  said  rightly,  depended  upon  the  principle  of  part 
performance.  I  should  be  sorry  to  rest  the  case  upon  this  point ; 
but  it  is  at  least  doubtful  whether,  having  taken  this  land,  and 
having  paid  the  6,000Z.,  the  price  contemplated  by  the  agreement, 
without  any  other  assignment  of  value,  and  having  no  power  to 
pay  the  6,0002.  except  by  virtue  of  the  agreement,  but  treating  this 
as  a  purchase  of  the  land,  the  case  of  I'he  Londim  and  Birmingham 
Railway  Company  v.  Winter  (1),  does  not  apply.  The  objection 
(1)  64  R  E.  201  (Or.  &  Ph.  67). 
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there  raised  was  want  of  mutuality  in  the  agreement,  it  being        The 
argued  that  the  London  and  Birmingham  Railway  Company  were      lindsby 
not  bound,  the  agreement  not  being  under  seal ;  but  Lord  Cottbnham    j,^j^  grbat 
held,  that,  as  they  had  taken  possession  of  the  land  and  made  a  railway    Nobthekn 

.^  X  J  u        J      T        *       •*  4.  i.  X.  Railway  Co. 

over  it,  they  were  bound.    I  confess  it  appears  to  me  to  approach  very 

nearly,  if  not  quite,  to  a  purchase  of  Lord  Lindsey's  land  at  the  price 
stipulated,  and  to  amount  to  a  part  performance  of  the  agreement. 
However,  as  I  have  said,  I  do  not  rest  the  case  upon  that ;  it  is  one 
of  the  acts  of  the  Company  which  I  am  going  through,  to  show  the 
right  that  the  plaintiff  has  to  call  for  interference  by  injunction. 

What  is  the  next  act  ?  These  parties,  who  say  they  were  not 
bound  by  this  agreement,  gave  notice  to  take  land  for  temporary 
purposes,  wanting  it  for  permanent  purposes,  to  *make  a  com-  [  *70i  ] 
munication  with  the  Welland  Canal,  and  they  proceeded  so  to  use 
it.  The  plaintiff  then  filed  his  bill  for  an  injunction,  in  which  he 
stated  the  agreement  of  the  4th  of  March,  1846,  and  contended, 
that,  having  given  him  notice  that  they  would  take  the  land  for 
temporary  purposes,  they  were  not  entitled  to  take  it  for  permanent 
purposes.  The  Company  not  only  did  not  in  their  defence  to  this 
application  repudiate  the  agreement,  but  they  said :  "  True  it  is, 
there  was  an  agreement  of  March,  1846 ;  and  in  that  agreement 
will  be  found  a  clause  by  which  you  stipulate  that  any  additional 
land  wanted  shall  be  sold  by  yon  for  800Z.  an  acre."  There 
happened,  unfortunately,  for  the  Company,  it  appears  in  the  result, 
to  be  also  a  clause,  that,  although  he  was  to  let  them  have  it  for 
900L  an  acre,  yet  it  was  not  to  be  taken  without  his  consent.  That 
is  the  view  the  court  of  law  ultimately  took  of  it.  But  the  Com- 
pany relied  on  this  very  agreement,  and  said  :  *'  You  are  bound  to 
furnish  us  with  land  at  3002.  an  acre,  and  we  are  willing  to 
give  you  that  for  it ;  and  therefore,  because  you  have  entered  into 
the  agreement  with  us,  the  injunction  cannot  be  sustained ; " 
treating  the  agreement  as  one  entered  into  for  their  benefit.  The 
Master  of  the  Rolls  acceded  to  that  view,  and  the  injunction 
was,  in  consequence,  withheld,  and  a  case  directed  to  a  court  of 
law,  to  determine  whether  that  was  the  result  of  the  agreement — 
and  not  to  decide  whether  there  was  an  agreement  between  the 
parties,  for  that  was  affirmed  by  the  defendants.  If  the  decision 
of  the  Court  of  Queen's  Bench  had  been  in  their  favour,  there  was 
no  doubt  they  would  have  dismissed  the  bill  and  would  have  got 
rid  of  the  injunction.  It  turned  out  to  be  against  them,  and  there- 
fore the  injunction  was  granted;  but  the  injunction  bad  b^eu 
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postponed,  and  would  have  been  refused  entirely  if  the  result  had 
been  different ;  and  then  they  would  have  had  the  benefit  of  the 
very  contract  which  they  are  now  rejecting.  It  seems  to  me,  after 
that,  to  be  an  extremely  strong  thing  to  say,  that  I  am  injuring 
these  ^parties  by  giving  effect  to  the  contract  on  an  interlocutory 
application  by  injunction,  when  it  was  not  only  a  contract  by  which 
they  conceived  themselves  bound,  but  one  which  they  asserted  and 
sought  to  make  available. 

There  is  a  correspondence  which  I  do  not  think  it  necessary  to 
go  through,  but  in  which  there  is  a  letter  from  the  solicitor  of  the 
Company,  saying  distinctly  to  the  solicitor  of  the  plaintiff,  "  ever 
since  the  decision  of  the  House  of  Lords,  there  has  been  no  contest 
between  us,  except  the  construction  of  the  agreement.*'  That  is 
the  result  of  the  letter ;  but  they  now  contend  that  the  whole  con- 
test has  been,  whether  they  are  bound  by  it.  It  would,  as  I  have 
said,  be  difficult  to  rely  on  these  facts  of  themselves  as  establishing 
an  agreement.  I  feel  the  force  of  that  argument,  looking  at  .the 
difficulty  of  binding  a  Company  by  any  act  not  under  its  corporate 
seal ;  but  if  I  have  come  to  a  correct  conclusion  (and  of  course  all 
must  depend  on  that),  that  the  original  agreement  did  in  effect 
bind  them,  I  say  that  this  long  continued  concurrence  of  all  parties 
in  the  agreement  is  at  least  a  reason  why  the  remedy  which  is  now 
sought  may  be  granted  on  interlocutory  application,  where  the  sole 
point  remaining  between  the  parties  is  the  construction  of  the 
agreement  in  a  court  of  equity,  without  having  assistance  from 
additional  facts,  or  the  opinion  of  a  court  of  law. 

There  is  a  point  that  I  have  not  referred  to,  and  which  has  reference 
to  the  form  of  the  injunction.  Mr.  Wigram  suggested,  that  in 
truth  the  plaintiff  has  here  got  substantially  almost  all  he  asks  for ; 
he  does  not  get  the  express  trains  to  stop,  but  he  gets  the  express 
trains  to  Peterborough,  which  stop  there  for  a  quarter  of  an  hour ; 
80  that  if  he  were  coming  on  by  the  express  train,  he  could  stop 
there  and  come  on  by  another  train  which  starts  five  minutes  after- 
wards for  Tallington ;  and  therefore,  the  ^plaintiff,  in  effect,  has 
all  the  benefit  he  could  require,  minus  five  minutes  and  the  incon- 
venience of  shifting  his  carriage.  That  observation,  however,  does 
not  apply  to  all  the  trains,  and  the  contract  is  that  all  the  trains 
should  stop.  At  the  same  time,  I  feel  that  in  this  case  it  is  not  a 
contract  which  should  be  enforced  by  this  Court  in  an  unreasonable 
manner ;  I  feel  that  very  strongly ;  and  theref ore^  I  should  propose 
to  give  the  Company  time  tO  P^^kQ  their  arrangements.    I  thinks  It 
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they  bad  until  the  Ist  of  April  for   that  purpose,  it  would  be         The 
sufficient ;  and  the  injunction  may  follow  the  words  of  the  agree-      luTmbt 
ment,  and  restrain  the  Company  from  permitting  any  trains  for  the    ^^^  a  rrat 
accommodation  of  passengers,  and  for  tbe  conveyance  of  goods,     northemk 
luggage,  carriages,  and  horses  respectively  to  pass  along  the  rail- 
way, without  stopping  at  the  Tallington  station.    It  would,  of  course, 
be  useless  to  the  plaintiff  to  require  that  all  these  trains  should 
stop.      It  will  be  only  necessary  that   they  should  stop  for  the 
plaintiff  and  his  tenants,  when  they  are  travelling.     There  should 
be  some  understanding  with  regard  to  signals,  but  this  must  be  a 
matter  for  private  arrangement.     The  injunction  is  not  to  operate 
before  the  1st  of  April,  and  there  will  be  liberty  to  apply. 


DALE  V.  HAMILTON.  ,853. 

(10  Hare  (App.)  vii— viii.)  FBb^. 

The  plaintiff  in  a  cause  held  entitled  to  the  conduct  of  the  sale  of  partner-  W«>od,  V.-C. 
ship  property,  although,  according  to  the  contract,  if  performed  without  [  App.  Tii  ] 
suit,  he  would  not  have  been  entitled  to  iuterfere  in  the  sale. 

Thb  circumstances  of  this  case  are  reported  (i).    The  Master  had 
made  his  report  under  the  decree. 

Mr.  Bacon  and  Mr.  Renshaw,  for  the  plaintiff,  asked  for  a 
direction  to  tbe  Master  to  proceed  with  the  sale. 

Mr.  Bolt  and  Mr.  Shebbeare,  for  the  defendant,  contended,  that 
the  whole  of  the  agreement  ought  to  be  specifically  performed,  and 
not  a  part  only;  and  therefore,  that  there  should  be  a  specific 
performance  of  that  portion  which  provided  that  the  plaintiff 
should  have  no  power  or  authority  over  the  land. 

Thb  Yigb-Chancbllor  : 

It  is  admitted,  that  the  ordinary  rule  is,  that,  where  the  plaintiff 

obtains  a  decree  for  sale,  he  is  entitled  to  the  conduct  of  the  sale. 

It  is  true,  that  the  Court  has  a  discretion  as  to  whom  it   will 

commit  the  conduct  of  the  sale.    This  is  shown  by  the  case  of 

Dixon  V.  Pyner  (2),  which  was  cited.    It  was  insisted,  on  the  part 

of  the  defendants,  that,  having  regard  to  the  agreement,  which 

provided  "that  the  plaintiff  should  have  no  power  or  authority 

whatsoever  over  the  said  land,  and  that  he  should  not  be  entitled 

to  receive  any  compensation  whatsoever  therefrom  until  the  whole 

(1)  71  B.  B.  127  (5  Hare,  369 ;  2  Ph.         (2)  82  B.  B.  133  (7  Hare,  331). 
266). 
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is  sold  and  paid  for,  and  all  outlay  and  expenses  incurred  thereon 
are  deducted  therefrom  "  (1),  the  conduct  of  the  sale  ought  not  to  be 
given  to  the  plaintiff.  The  stipulation  in  the  contract,  that  the 
plaintiff  should  have  nothing  to  do  with  the  sale,  would  have  been 
no  doubt  important  if  the  contract  had  been  performed,  according 
to  the  view  which  the  Court  has  taken  of  the  duties  of  the  parties, 
without  the  necessity  of  any  suit  to  enforce  it ;  but  this  was  not 
the  case.  The  suit  having  been  rendered  necessary,  and  the  decree 
for  sale  having  been  made  by  the  Court,  the  case  comes  within  the 
ordinary  class  in  which  the  conduct  of  the  sale  is  given  to  the 
plaintiff.  It  is  then  said,  that  the  greater  interest  of  the  defen- 
dants in  the  property  is  a  reason  for  giving  to  them  the  direction 
of  the  sale ;  but  this  circumstance  does  not,  I  think,  deprive  the 
plaintiff  of  the  ordinary  *right  which  the  rule  of  the  Court  gives 
him  to  conduct  the  proceedings  in  the  suit,  including  the  sale  of 
the  property.  It  is  not  therefore  necessary  to  give  any  special 
directions  on  the  subject. 


1853. 
ApHl  12. 

Wood,  V.-C. 
[  App.  xxiT  ] 


FOSTER  V.  CAUTLEY. 

(10  Hare  (App.)  xxiv ;  8.  C.  22  L.  J.  Ch.  639  ;  17  Jur.  370;  1  W.  E.  275.) 
Belationslup  of  a  guardian  <id  litem  to  the  infant. 

Mr,  DRUCE  moved  to  appoint  a  guardian  ad  litem. 

The  Yige-Chancbllob  said,  that  in  such  applications  he  wished 
to  be  satisfied  by  the  affidavit,  that  the  proposed  guardian  was  a 
relation,  connection,  or  friend  of  the  family,  and  therefore  a  proper 
person  to  be  entrusted  with  the  defence  of  the  suit  on  behalf  of  the 
infants,  and  not  a  mere  volunteer.  He  wished  at  least  that  it 
should  be  shown  how  the  proposed  guardian  was  introduced  to  the 
family.  This  precaution  seemed  to  him  to  be  necessary  in  cases 
where  the  Court  dispensed  with  the  rule  under  which  the  infants 
were  produced  in  Court,  and  which  afforded  some  security  that  the 
guardian  was  connected  with  or  known  to  the  family. 


(1)  71  E.  E.  at  p.  129  (5  Hare,  372). 
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REEVE  V.  HODSON.  w^s. 

June  30. 
(10  Hare  (App.)  xli— xliii.)  

On  an  application  by  the  defendant  to  stay  proceedings  of  the  plaintiff  in  '     '  ' 

the  trial  of  an  issue  until  the  plaintiff  should  pay  costs,  for  nonpayment  of     1^  ^^^'  ^"  ^ 
which  he  was  in  contempt,  the  plaintiff  being  at  the  same  time  under  terms 
to  try  the  issue  at  the  next  Assizes— the  Coubt  gave  the  plaintiff  an  enlarged 
time  for  proceeding  to  trial,  but  made  his  right  conditional  on  the  payment 
of  costs. 

Mr,  Wioram  moved  for  an  order,  that  the  plaintiff  should  not 
proceed  to  the  trial  of  the  issue  directed  in  this  cause,  unless  he 
should,  on  or  before  the  1st  of  July,  pay  the  costs  directed  to  *be  [  ^App. 
paid  by  the  order  of  the  21st  of  April,  1858 ;  and  that,  in  case  of 
non-payment,  the  issue  might  be  taken  as  if  tried  and  a  verdict 
found  for  the  defendants,  and  that  the  plaintiff  might  there- 
upon be  ordered  to  pay  the  costs  of  the  suit,  including  the  costs  of 
this  application.  An  attachment  had  been  issued  for  the  costs, 
and  the  plaintiff  was  in  contempt.  The  indulgence  granted  by  the 
last  order  must  be  regarded  as  conditional  on  the  payment  of  costs. 
[They  cited  Bradbuiif  v.  Shaw(l).] 

Mr.  Rolt  opposed  the  motion : 

Bradbury  v.  Shaw  was  founded  wholly  on  Wilson  v.  Bates  (2)  ; 
and  neither  of  the  cases  afforded  any  authority  for  the  present 
motion.  The  plaintiff  was  under  terms  to  proceed  with  the  trial  of 
the  issue,  or  it  would  be  taken  pi'o  confesso  against  him ;  and  in 
that  state  of  things  the  defendants  now  applied  that  the  plaintiff 
should  not  be  allowed  to  go  to  trial  unless  he  should  pay  the 
costs.  It  was  an  attempt  to  make  the  necessity  of  the  plaintiff  to 
go  on  with  the  case,  the  means  of  extorting  the  payment  of  the 
costs.     ♦    ♦    ♦ 

The  Yicb-Chanobllob  : 

I  think  the  justice  of  the  case  clearly  is,  that  the  defendants 
should  not  be  put  to  any  more  expense  until  the  expenses  to  which 
they  have  already  been  put  shall  have  been  paid.  The  case  of 
Wilson  V.  Bates  turned  on  a  different  point.  The  plaintiff  was  in 
contempt  for  non-payment  of  costs,  and  sued  out  an  attachment 
against  the  defendant  for  not  putting  in  his  answer.  No  step  had 
been  taken  to  prevent  the  plaintiff  from  obtaining  the  order  for  the 
attachment;  and  the  only  question  was,  whether  what  he  had 
done  was  regular  or  irregular.  The  Lobd  Ghancellob  held  it  not 
(])  14  Jar.  1042.  (2)  46  B.  B.  254  (3  My.  ft  Or.  197). 
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Rebve       to  be  irregular,  but  recognised  the  rule  which  I  have  always  con- 

HoDsoN.      sidered  to  apply  to  this  subject.    The  rule  which  prevents  a  party 

in  contempt  from  proceeding  in  his  cause  admits  of  two  exceptions 

— one  where  the  party  is  applying  to  get  rid  of  the  process  by 

[•App.  xliii]   which  he  has  been  placed  in  *contempt,  and  the  other  where  he  is 

merely  defending;  himself  from  any  proceeding  of  his  adversary. 

In  other  cases,  where  a  party  is  himself  proceeding  actively,  being 

at  the  same  time  in  contempt,  the  adverse  party  may  stop  him 

until  he  shall  clear  his  contempt.    The  present  case  is  of  a  mixed 

kind.    The  plaintiff,  on  the  one  side,  is  conducting  the  suit  actively 

for  his  own  benefit ;  and  the  defendants,  on  the  other  side,  are  in 

effect  applying  adversely  against  him,  for  the  purpose  of  getting 

rid  of  the  suit  if  he  does  not  proceed.    When  the  order  of  April 

last  was  made,  it  would  not,  I  think,  have  been  unreasonable  to 

have  given  the  liberty  to  proceed  to  trial  at  the  next  Assizes,  upon 

condition  that  the  costs  should  be  paid.     That,  however,  is  not  the 

form  of  the  order  which  was  then  made ;  and,  as  the  case  stands,  I 

think  the  plaintiff  comes  in  some  measure  within  the  rule,  which 

permits  a  party  to  defend  himself  notwithstanding  his  contempt. 

Looking  at   the  circumstances,  and  at  the  fact  shown  by  the 

affidavits,  that  the  expense  of  a  non-effectual  trial  at  law  amounts 

to  200/.,  and  that  the  taxation  of  these  costs  was  not  completed 

until  the  14th  of  June,  I  think  the  proper  order  will  be,  that  the 

plaintiff  shall  not  proceed  to  trial  until  he  shall  have  paid  the  costs 

directed  to  be  paid  by  the  last  order ;  but  that,  peremptorily,  he 

shall  proceed  to  trial,  at  the  latest,  at  the  next  Spring  Assizes,  or, 

in  default,  shall  be  subject  to  the  consequences  mentioned  in  the 

former  order. 

Notice  of  trial  having  been  previously  given,  it  was  arranged, 
that,  if  the  costs  should  not  be  paid  before  12  o'clock  on  the  5th  of 
July,  the  trial  should  not  take  place  at  the  [then]  present  Summer 


185S.  HARBISON  V.  KENNEDY. 

'^^'-  (10  Hare  (App.)  U.) 

Wood,  V.-C.  j^  decree  for  foreclosure  of  the  estate  of  a  married  woman  must  be  in  the 

[  App.  11  ]  ordinary  form,  and  ought  not  to  be  made  absolute  at  once,  even  by  oonsent. 

A  SUIT  for  foreclosure.    Two  of  the  defendants  entitled  to  the 
equity  of  redemption  were  married  women. 


VOIi.  xc] 
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Mr.  Hislop  Clarke,  for  the  plaintiff,  said,  that  the  amount  of     Hasbisoit  ^ 
the  principal  and  interest  due  would  be  verified  by  affidavit,  and     kbbnjbdt. 
the  defendants  would  appear  and  consent  to  an  immediate  order 
absolute  for  foreclosure. 

The  Yigb-Ghancellor  said,  that  the  defendants,  the  married 
women,  were  not  competent  to  consent  to  an  order  passing  their 
equitable  interests  in  the  estate.  His  Honour  at  first  thought  the 
affidavit  as  to  the  amount  due  might  obviate  the  necessity  of 
directing  the  account  to  be  taken ;  but,  after  communication  with 
the  Registrar,  he  directed  the  order  for  the  account,  and  foreclosure 
in  default  of  payment,  in  the  usual  form. 


HARGEEAVES  v.  WEIGHT. 

(10  Hare  (App.)  Ivi— Iviii.) 

The  CoTTRT  refused  to  make  a  decree  in  a  suit  for  specific  performance  of 
several  contracts  for  the  purchase  of  lands^by  some  on  behalf  of  themselves 
and  all  others  of  the  purchasers,  although  the  lands  were  held  by  the 
vendors  under  the  same  title,  and  the  contracts  were  made  under  the  same 
circumstances,  and  their  completion  was  prevented  by  the  same  accident, 
namely,  the  death  of  one  of  the  two  vendors  who  had  a  joint  power  of 
appointment ;  but  several  purchasers  and  sub-purchasers  under  dis- 
tinct contracts  having  joined  as  co-plaintiffs  in  the  same  suit,  and  the 
parties  interested  in  the  estate  not  objecting  for  multifariousness,  the  Cotjbt 
decreed  the  specific  performance  of  the  different  contracts  in  one  suit. 

Thb  estates  to  which  the  question  related  were  settled  by  deeds, 
dated  in  1886,  giving  G.  Wright  and  C.  8.  Wright  a  joint  power  of 
appointment;  and,  subject  to  that  power,  limiting  such  estates 
to  the  use  of  G.  Wright  for  his  life,  with  remainder  to  C.  S.  Wright 
for  his  life,  with  remainder  to  the  first  and  other  sons  of  C.  S. 
Wright  in  tail,  remainders  over. 

G.  Wright  and  G.  S.  Wright  contracted  with  several  persons  for 
sale  of  dififerent  parts  of  the  estates.  Before  the  purchases  were 
completed,  and  in  December,  1850,  C.  S.  Wright  died,  leaving  his 
eldest  son  and  some  younger  children,  all  infants.  A  special  case 
(Wright  v.  Woodhead)  was  brought  before  the  Court  on  behalf  of 
the  parties  interested  in  the  estates  under  the  settlement,  to  which 
a  purchaser,  with  whom  one  of  the  contracts  had  been  entered  into, 
was  a  party ;  and,  upon  this  case,  the  Court  (1)  declared  that  the 
parties  interested  in  the  estates,  subject  to  the  joint  power  of 
appointment,  were  bound  by  the  contracts,  and  were  trustees  for 
(1)  29th  April,  1852,  before_Sir  G.  J.  Turner,  V.-C. 


1852. 
J>ee.  10. 

TVBNBS, 

V.C. 
1853. 

JUH0  6. 

Wood,  V.-C. 

[App.lfi] 
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Haboreaveb  the  purpose  of  carrying  the  same  into  effect.  That  the  purchase- 
Wbioht.  money  received  by  G.  Wright  and  C.  S.  Wright,  in  respect  of 
certain  similar  contracts  for  sale,  which  had  been  completed  in 
their  lifetime,  were,  under  the  circumstances  appearing  in  the 
evidence,  subject  to  be  re-invested  in  other  lands,  to  be  conveyed 
to  the  same  uses  as  those  to  which  the  lands  sold  had  previously 
stood  settled.  In  order  to  obtain  the  directions  of  the  Court  on 
the  question  to  whom  the  purchase-money  was  to  be  paid,  and 
also  to  obtain  a  decree  that  all  proper  parties  should  join  in  the 
conveyance,  a  bill  was  filed  by  Hargreaves  and  another,  two  of 
the  purchasers  under  an  agreement  with  6.  Wright  and  C.  S. 
Wright,  dated  the  11th  of  December,   "on  behalf  of   themselves 

[  *App.  iTii  ]  and  *all  other  persons  claiming  to  be  entitled  to  enforce  specific 
performance  of  contracts  for  the  sale  to  them  of  lands  held  under 
the  same  title  as  the  lands  comprised  in  the  said  agreement,  (and 
which  contracts  were  made  by  or  by  the  duly  authorised  agent  or 
agents  of  the  defendant  6.  Wright,  and  C.  S.  Wright  deceased,  and 
were  then  unperformed,  either  in  whole  or  in  part,)  who  should  be 
willing  to  come  in  and  to  contribute  to  the  expenses  of  the  suit  " 
against  G.  Wright  and  the  other  persons  interested  under  the 
settlement.  The  bill  prayed  the  specific  performance  of  the  said 
several  contracts,  and  a  conveyance  by  the  adult  defendants,  and 
the  appointment  of  a  person  to  convey  on  behalf  of  the  defendants 
who  were  infants ;  and  that  the  estate  might  be  discharged  from 
the  interests  of  unborn  persons  who  might  become  entitled  under 
the  settlement ;  and  general  relief. 

1852.  Mr.  Roll  and  Mr.  Metcalfe ^  for  the  plaintiffs,  submitted  that 

^f^-  the  Court  would,  to  avoid  a  multiplicity  of  suits,  and  for  the  benefit 
TuRNEB,  of  the  parties  interested  in  the  estate,  make  one  decree  applicable 
to  all  the  contracts.  The  circumstances  were  substantially  the 
same ;  and,  although  the  form  of  suit  was  unusual,  yet  the  Court 
had  recognised  and  acted  on  the  principle  of  adapting  its  practice 
to  the  exigencies  of  new  cases  and  the  convenience  of  suitors, 
where  substantial  justice  would  be  done.  The  case  might  be 
likened  to  a  creditors'  suit  by  one  creditor  on  behalf  of  all. 

The  Yige-Chancellob  said,  that  each  contract  was  in  its  nature 
distinct,  and  must  stand  upon  its  own  circumstances.  A  decree 
in  a  suit  by  one  on  behaH  of  other  several  contractors  entitled  to 
the  performance  of  distinct  contracts  would  be  dealing  with  matters 
not  in  issue,  and  would  be,  in  fact,  wholly  to  dispense  with  the 


v.-c. 
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forms  of  the  Court.    If  several  purchasers  would  join  as  co-  harqrbaybs 
plaintiffs,  and  no  party  in  the  cause  should  object  on  the  ground      wbioht. 
of  multifariousness,  the  Court  might  make  a  decree  on  behalf  of 
all  the  plaintiffs. 

His  Honour  allowed  the  suit  to  stand  over,  with  leave  to  amend. 


The  bill  having  been  amended,  several  purchasers  and  sub- 
purchasers *under  nine  distinct  contracts  were  added  as  co-plaintiffs. 
The  bill  set  out  the  different  contracts,  and  the  declaration  of  the 
Court  on  the  special  case,  and  prayed  a  declaration  that  the  several 
contracts  ought  to  be  specifically  performed,  (each  plaintiff  offering 
to  perform  his  respective  contract  on  his  part) ;  and  it  prayed  a 
decree  for  a  conveyance  to  the  plaintiffs  respectively,  or  as  they 
should  direct,  of  the  lands  comprised  in  their  respective  contracts ; 
and  that,  if  necessary,  the  said  lands  might  be  discharged  from  the 
interests  of  such  unborn  persons,  who,  if  born,  would  be  entitled 
to  interests  therein  under  the  limitations  of  the  settlement ;  and 
that  all  proper  directions  might  be  given  for  re-investing  or 
otherwise  disposing  of  the  purchase-monies. 

Mr.  Bolt  and  Mr.  Metcalfe  for  the  plaintiffs,  and 

Mr.  W.  H.  Clarke  and  Mr.  Warren  for  the  defendants. 

The  Yicb-Changellor,  upon  the  amended  bill,  made  the  decree 
substantially  in  the  form  in  which  it  was  prayed  by  the  bill. 


K.^]- 


1853. 
Wood,  V.-C. 


SMITH  V.  SMITH. 

(10  Hare  (App.)  Ixxi.) 

A  receiver  appointed  of  real  and  personal  estate  where  the  devisee  in  trust 
and  personal  representatives  were  in  Jet-sey,  and  therefore  out  of  the 
jurisdiction. 

A  MOTION  for  a  receiver  of  the  real  and  personal  estate  of  a 
testator,  on  the  application  of  the  plaintiff,  who  was  a  devisee  and 
legatee  under  the  will,  on  the  ground  that  the  devisee  in  trust  and 
the  executors  were  resident  in  Jersey,  and  therefore  out  of  the 
jurisdiction  of  the  Court.  All  the  real  estate,  and  a  part  of  the 
personal  estate,  were  in  England.  The  rest  of  the  personal  estate 
consisted  of  some  personal  chattels  in  Jersey,  and  some  monies 
invested  in  the  French  Funds. 


1863. 
June  IS. 

Wood,  V.-C. 
[App.  Ixxi] 
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[r.r. 


Smith 

*. 
Smith. 


The  service  of  the  copy  of  the  bill  and  of  the  notice  of  motion 
was  proved. 

Mr.  liolt  and  Mr.  Prendergast  for  the  plaintiff. 

The  defendants  did  not  appear.  A  copy  of  a  newspaper,  published 
in  Jersey,  was  produced,  in  which  copies  of  the  statements  of  the 
bill  and  aflSdavits  were  given,  and  the  proceeding  by  service  in 
Jersey  was  complained  of,  as  a  violation  of  the  charters  and 
privileges  of  the  island  and  its  local  Judicature. 

Mr.  Rolt  asked  that  the  receiver  of  the  personal  estate  should 
be  appointed,  without  any  exception  as  to  the  funds  and  chattels 
out  of  the  jurisdiction.  The  receiver  would  recover  possession  of 
those  parts  of  the  personal  estate  according  to  the  laws  of  the 
country  in  which  they  might  happen  to  be  found. 

The  Yice-Ghancbllob  made  the  order  accordingly. 


1863. 

AprU  28,  SO. 

iftfy  7. 

Wood,  V.-C. 

[1] 


EDWAEDS  V.  HALL. 

(11  Hare,  1—25;  affd.  on  app.  6  D.  M.  &  G.  74;  S.  0.  25  L.  J.  Ch.  82; 
IJur.  N.  S.  1180;  4  W.  R.  111.) 

[This  case  was  affirmed  on  appeal,  as  reported  in  6  D.  M.  &  6.  74, 
where  some  passages  which  are  occasionally  cited  from  the  judgment 
of  the  Vicb-Chancblloii  in  this  volume  of  Hare  will  be  preserved. — 
0.  A.  S.] 


186H 
AprU  14,  16. 

Wood,  V.-C. 

[2H] 


PAINTER  V.  NEWBY(l). 

(11  Hare,  26—32;  S.  C.  1  Eq.  E.  178 ;  22  L.  J.  Ch.  871 ;  17  Jur.  483 ;  1  W.  B.  284.) 

The  particulars  of  sale  (erroneously,  but  without  any  fraud)  described  a 
part  of  the  property  as  customary  leasehold,  holden  of  a  certain  manor,  and 
renewable  every  twenty>one  years  at  a  customary  fine,  and  an  annual  rent 
of  10a.  This  property  proved  to  be  holden  only  for  the  residue  of  a  lease 
for  twenty-one  years,  at  a  rent  of  lOs,,  without  any  customary  right  of 
renewal.  One  of  the  conditions  of  e^ale  fixed  the  time  at  which  any  objections 
to  the  title  of  the  vendor  should  be  taken,  and  enabled  him,  at  any  time 
after  the  delivery  of  such  objections,  to  vacate  the  sale.  Another  condition 
provided,  that  the  purchaser  should  accept  the  existing  lease  and  ^e 
assignment  to  the  vendor  as  a  su£Bcient  title  to  the  leasehold  property ;  and 
a  further  condition  stipulated,   that  if,  through  any  mistake,  the  estate 


(1)  See  Mawson  v.  Fletcher  (1870) 
L  R  10  £q.  at  p.  210 ;  afT.  L.  E.  6  Ch. 
69,  40  L,  J.  Ch.  131,  23  L.  T.  645; 
A$hhurner  v.  Sewtll  [1891]  3  Ch.  405, 


60  L.  J.  Ch.  784,  65  L.  T.  524  ;  In  re 
Fuck^it  and  Smithes  drntract  [1902]  2 
Ch.  258,  71  L.  J.  Ch.  666,  87  L.  T.  189, 
C.  A. 
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should  be  improperly  described,  or  any  error  or  misetatexneDt  be  inserted  in      Painter 
the  particular,  such  error  or  misstatement  should  not  vitiate  the  sale,  but  v* 

the  vendor  or  purchaser  should  allow  or  pay  compensation.     Upon  a  bill       Nkwby. 
by  the  purchaser  against  the  vendor :  Held,  that  the  purchaser  was  entitled 
to  specific  performance  of  the  contract,  with  compensation  for  the  absence 
of  any  customary  right  of  renewal,  the  same  being  a  misstatement  or 
misdescription  within  the  last-mentioned  condition. 

That  the  power  reserved  to  the  vendor  of  vacating  the  sale,  must  be 
construed  to  apply  only  to  a  case  of  dispute,  arising  upon  an  objection 
of  title. 

That  the  claim  of  the  purchaser  for  compensation,  in  respect  of  the 
absence  of  any  customary  right  to  renew  the  lease,  was  not  an  objection  to 
the  title,  within  the  meaning  of  the  particulars  and  conditions  of  sale. 

A  CLAIM  by  a  purchaser  against  a  vendor,  for  specific  performance 
of  a  contract,  with  a  compensation  out  of  the  purchase  money  for 
the  difference  in  value  between  the  tenure  upon  which  a  portion  of 
the  land  was  described  as  being  held,  and  the  tenure  upon  which  it 
was  actually  proved  to  be  held. 

The  property  in  question  was  sold  by  auction  at  the  Mart,  and 
was,  in  the  particulars  of  sale,  described  as  containing  about  four 
acres,  of  which  about  three  acres  were  freehold,  and  the  rest,  con- 
sisting of  the  house,  garden,  lawn,  and  paddock,  containing  about 
one  acre,  were  **  customary  leasehold,  held  of  the  lord  of  the  manor 
of  Barking,  and  renewable  every  twenty-one  years,  on  payment  of 
the  customary  fine,  at  an  annual  rent  of  10«."  The  existing  lease 
was  accurately  described  in  the  particulars  as  being  for  a  term  of 
twenty-one  years  from  Michaelmas,  1842,  and  as  containing  the 
usual  covenants,  on  the  part  of  the  lessee,  to  pay  the  rent  of  10«.  a 
year  and  all  taxes,  to  repair,  not  to  assign  without  the  consent  of 
the  lessor,  and  that  all  deeds  and  writings  concerning  the  demised 
premises  should  be  prepared  by  the  steward  of  the  manor. 

It  appeared  by  the  evidence,  that  the  lessee  of  the  lease  of  1842  [  27  ] 
and  the  present  vendor,  at  the  time  he  became  the  assignee  of  the 
property  in  1844,  and  at  the  time  of  the  sale  in  1852,  believed  that 
there  was  such  a  custom  as  was  stated  in  the  particulars,  and  that 
the  steward  of  the  manor  had,  until  the  inquiries  for  evidence  were 
made  in  this  case,  been  under  the  same  belief ;  but  it  turned  out 
that  there  was  in  fact  no  such  custom  to  renew ;  that  it  was  optional 
with  the  lord  to  do  so  or  not,  and  that  the  existing  lease  contained 
a  covenant  by  the  lessee  to  deliver  up  possession  at  the  end  of  the 
term.  The  only  material  conditions  of  sale  were  the  4th,  5th,  and 
6lh  conditions. 

4th.  The  vendor  shall,  within  fourteen  days  after  the  sale,  deliver 
an  abstract  of  the  title  to  the  purchaser,  or  his  or  her  solicitor,  such 
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paintbb  abstract,  as  regards  the  freehold  portion  of  the  property,  to  com- 
Nbwbt.  mence  with  a  mortgage,  dated  5th  day  of  April,  1827,  to  a  former 
proprietor,  who  subsequently  purchased  the  equity  of  redemption ; 
and  the  purchaser  shall  not  require  any  earlier  or  other  title  to  such 
freehold  portion.  And  the  purchaser  shall,  within  fourteen  days 
from  the  delivery  of  the  abstract,  deliver  to  the  vendor's  solicitors  a 
statement  in  writing  specifying  his  objections  (if  any)  to  the  title, 
and  in  default  thereof  the  title  shall  be  considered  as  approved  of 
and  accepted  by  the  purchaser ;  and  the  vendor  shall  be  at  liberty, 
if  he  thinks  fit,  by  notice  in  writing  at  any  time  after  the  delivery 
of  such  statement  of  objections,  to  vacate  the  sale,  and  on  the  sale 
being  so  vacated  the  deposit  is  to  be  returned  without  interest,  costs, 
or  other  compensation. 

5th.  The  purchaser  shall  not  require  the  production  of  the  title 
of  the  lessor,  or  lord  of  the  manor,  to  demise  the  customary  lease- 
hold portion  of  the  property  sold,  but  shall  accept  the  existing  lease 
granted  in  1842,  and  the  assignment  thereof  to  the  vendor,  as  a 
sufficient  title  to  such  customary  leasehold  property. 
[  28  ]  6th.  If,  through  any  mistake,  the  estate  should  be  improperly 

described,  or  any  error  or  misstatement  be  inserted  in  this  par- 
ticular, such  error  or  misstatement  shall  not  vitiate  the  sale  thereof, 
but  the  vendor  or  purchaser,  as  the  case  may  happen,  shall  pay  or 
allow  a  proportionate  value  according  to  the  average  of  the  whole 
purchase  money  as  a  compensation  either  way. 

Mr.  Daniel  and  Mr.  Budall,  for  the  plaintiff,  the  purchaser,  [cited 
Thomas  v.  Bering  (i)  and  Oraham  v.  Oliver  (2)],  and  insisted  that 
the  representation  in  the  particulars  of  the  property,  that  the  lease- 
hold was  renewable  by  custom,  was  a  misstatement;  and  that, 
under  the  6th  condition,  as  well  as  by  the  general  rule  of  the  Court, 
the  purchaser  was  entitled  to  compensation;  and  he  therefore 
claimed  the  completion  of  the  contract,  with  an  abatement.  They 
contended  that  it  was  not  a  question  of  title,  as  the  vendor's  title  to 
the  lease  was  not  disputed. 

Mr.  Rolt  and  Mr.  IVickens  for  the  defendant,  the  vendor,  con- 
tended that  the  non-existence  of  the  covenant  to  renew  was  a  defect 
of  title,  which  enabled  him  to  vacate  the  sale  and  return  the  deposit 
under  the  4th  condition.  It  was  not  a  case  for  compensation,  even 
if  it  had  come  within  the  clause  as  to  misstatements ;  for  it  was 

(1)  44  B.  E.  168  (1  Keen,  729).  (2)  62  B.  E.  68  (3  Beav.  124). 
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impossible  to  fix  the  amount  of  compensation.    It  was  impossible      Painteb 
to  predicate  how  far  the  lord  of  the  manor  might  consider  himself      nbwbt. 
bound  by  the  supposed  custom  under  which  his  predecessors  and 
the  lessees  had  acted.     The  vendor  was   perfectly  blameless  in 
regard  to  the  description,  for  he  acted  on  a  belief  which  he  had 
formed  from  what  the  steward  of  the  manor  had  told  him ;  and 
therefore  it  was  a  case  in  which  the  Court  in  its  discretion  would 
not  enforce  a  specific  ^performance,  the  effect  of  which  would  be  to       [  *29  ] 
sacrifice  the  property.    The  Court  would  leave  the  parties  to  their 
legal  remedies. 

The  Yice-Chancbllob  : 

The  questions  in  this  case  arise  upon  the  particulars  and  con- 
ditions of  sale  :  and  the  first  question  is,  whether  or  not  the  vendor 
is  entitled  to  say  he  can  rescind  the  contract  on  returning  the 
deposit  money,  it  being  admitted  that  this  is  not  a  case  in  which 
there  is  any  misconduct  on  the  part  of  the  vendor,  except  that  it 
may  be  said  that  he  has  been  negligent  in  not  fully  informing  him- 
self of  the  nature  of  his  interest.  He  was,  there  is  no  doubt,  acting 
innocently,  on  the  impression  that  his  interest  was  that  which  he 
represented  it  to  be.  The  second  question  is,  whether  the  purchaser 
can,  under  the  special  circumstances  of  the  case,  insist  on  a  specific 
performance  of  the  contract,  with  compensation  for  the  difference 
in  the  value  of  the  interest  of  the  vendor. 

The  4th  condition  of  sale  provides  for  the  delivery  of  the  abstract 
of  title  within  fourteen  days,  and  for  the  delivery  by  the  purchaser 
of  his  objections  to  the  title  within  a  like  period:  and  it  then 
provides,  that  the  vendor  shall  be  at  liberty,  if  he  thinks  fit,  by 
notice  in  writing  at  any  time  after  the  delivery  of  such  statements 
of  objections,  to  vacate  the  sale;  and,  on  the  sale  being  so  vacated, 
the  deposit  is  to  be  returned  without  interest,  costs,  or  other  com- 
pensation. Upon  this  clause  I  may  observe,  that  the  liberty  given 
to  the  vendor  to  vacate  the  sale  cannot  be  construed  as  a  general 
power  of  rescinding  the  contract,  but  must  be  taken  to  refer  to  the 
case  of  objections  with  regard  to  title  with  which  this  provision  is 
connected.  The  provisions  in  the  5th  clause,  that  the  lease  and 
assignment  are  to  be  taken  and  accepted  as  evidence  of  title  to  the 
customary  leasehold  property,  are  not  without  some  bearing  on  the 
question ;  and  there  is  then  the  6th  condition,  that  any  error, 
^misdescription,  or  misstatement  shall  not  vitiate  the  sale,  but  that  [  *-'to  ] 
the  parties  shall  pay  or  allow  a  compensation.    With  reference  to 
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the  effect  of  this  condition,  it  is  said  that  the  vendor,  having  made 
such  a  description  of  the  property  by  mistake,  it  is  a  great  hard- 
ship upon  him,  not  capable  of  estimation,  that  he  should  be  com- 
pelled to  give  up  his  tenure,  which,  although  it  does  not  confer  an 
absolute  right  of  renewal,  yet  affords  at  least  a  facility  for  procuring 
a  renewal  of  the  lease.    It  is  said,  that  the  Court  would  be  thereby 
handing  over  to  another  party  the  benefit  of  the  custom  or  habit 
of    the    lord,  which  might  afford    the  assignee  almost  all    the 
advantage  which  the  actual  right  would  give ;  and  that  it  would 
be  therefore  inequitable  to  allow  the  purchaser  to  insist  on  the  per- 
formance of  the  contract  with  full  compensation,  when  he  had  at 
the  same  time  the  indefinite  benefit  of  obtaining  from  the  lord  the 
renewal  in  such  a  way  as  to  give  him  the  whole  interest  he  con- 
tracted for.    It  does  not  appear  to  me,  however,  that  I  could,  on 
that  ground,  refuse  to  enforce  the  specific  performance  of  the 
contract.    It  is  true,  that  there  are  some  cases  of  innocent  mistake, 
in  which  it  has  been  said  that  the  purchaser  cannot  insist  upon 
specific  performance  with  compensation,  and  that  he  must  take  the 
whole  as  it  is,  or  allow  the  contract  to  be  vacated.    But,  in  this 
case,  the  6th  condition  of  sale  seems  to  have  been  framed  to  meet 
that  difliculty,  and  to  prevent  these  cases  from  applying  in  the 
present  instance.     The  construction  of  that  condition  must  be  the 
same  as   that  of  the  similar  condition  in  the  case  of  Leslie  v. 
Tomp8on(i),  in  which  the  Vice-Chancellor  Turner  thought  that 
the  mistake  or  error  meant  to  be  referred  to  was  such  as  would 
vitiate  or  annul  the  contract  for  sale.     In  that  case  the  vendor, 
from  having  relied  on  old  dqcuments  in  preparing  the  particulars, 
had  inaccurately  described  the  property,  without  any  intention  to 
defraud.     That  case  does  not  touch  the  question  as  to  hardship. 
With  regard  to  that  point,  if  this  had  been  a  church  lease,  and  it 
had  been  represented  *that  there  was  a  perpetual  right,  the  case 
might  have  presented  more  difliculty.    The  argument  as  to  the 
effect  of  the  ordinary  practice  as  to  renewals  would  have  had  more 
force,  (I  do  not  say  whether  it  would  have  succeeded) ;  for  in  that 
case  there  is  more  than  the  mere  habit  of  renewal.    It  does  not 
depend  altogether  on  individual  will.    The  lessors  have  only  life 
interests,  and  by  refusing  to  renew,  they  would  risk  the  loss  of  all 
the  benefit  they  might  derive  from  the  property.    It  is,  therefore, 
in  such  cases  the  continual  practice  to  renew  the  leases,  and  the 
interest  of  the  lessee  under  a  church  lease  has  had  some  sort  of 
(1)  89  B.  B.  439  (9  Hare,  268). 
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recognition  by  the  Legislature.  A  recent  Act  provides,  that  regard  Paiktbb 
shall  be  had  to  that  particular  interest  by  the  Ecclesiastical  Com-  nrwrt. 
missioners.  But  this  is  an  entirely  different  case.  There  is 
nothing  to  induce  the  lord  to  give  up  the  benefit  of  obtaining  the 
full  rent  on  the  expiration  of  the  lease.  If  he  did  not  do  so  it 
would  be  a  mere  bounty  to  the  lessee.  The  steward  seems  hitherto 
to  have  been  under  the  same  mistake  as  other  parties,  for  he  had 
given  a  certificate  of  the  custom  ;  but  he  is  now  aware  of  it,  and 
has  discovered  that  there  is  no  such  custom.  It  is,  therefore,  too 
much  to  say  that  the  plaintiff,  and  those  claiming  under  him,  will 
be  likely  to  procure  a  renewal  on  the  same  terms  as  heretofore ; 
and  that  not  only  the  present  lord,  but  all  other  parties  who  may 
acquire  the  manor,  with  the  view  of  course  of  making  the  most  of 
it,  will  have  respect  to  this  habit  of  renewal  which  had  arisen  by 
mistake.  I  do  not  think,  that,  in  the  circumstances  of  this  case,  I 
can  give  the  defendant  any  benefit  of  that  speculation,  or  conclude 
that  it  will  be  harsh  or  inequitable  to  give  the  purchaser  com- 
pensation in  respect  of  the  mistake.  I  think  that  it  is  one  of 
the  cases,  for  which  the  6th  condition  of  sale  must  be  taken  to 
provide. 

One  point  remains  to  be  considered, — whether,  under  the  4th 
condition  of  sale,  the  vendor  was  not  at  liberty  to  vacate  the  con- 
tract. Upon  this  question,  I  certainly  felt  *sorae  diflficulty.  A  [  •32  ] 
formal  notice  had  not  been  given,  but  as  that  might  be  done  during 
the  argument,  in  order  that  the  question  might  be  fairly  raised,  the 
counsel  for  the  plaintiff  very  properly  waived  any  objection  on  that 
ground,  except  in  so  far  as  it  might  affect  the  costs.  The  4th  con- 
dition relates  to  the  title  of  the  vendor  to  the  thing  which  he 
describes.  The  vendor  proposes  to  sell  a  perpetual  interest,  which 
turns  out  to  be  an  interest  for  twenty -one  years  only.  It  is  difficult 
to  say  that  this  is  not  in  one  sense  a  question  of  title ;  but  looking  at 
the  whole  of  these  conditions  of  sale,  I  think  that  they  must  be  taken 
to  mean  this :  "  I  (the  vendor)  have  described  my  property  as  being 
of  a  particular  character  and  a  particular  tenure.  It  may  be,  that 
what  I  have  described  is  perpetually  renewable,  but  the  title  may 
be  in  some  other  person,  and  not  in  me."  The  title  in  that  sense 
must  mean  the  title  to  the  thing  described.  In  this  point  of  view 
the  5th  condition  is  important.  The  existing  lease  is  to  be  taken 
as  sufficient  evidence  of  the  title ;  but  it  cannot  be  contended  that 
the  lease  is  any  evidence  that  it  is  perpetually  renewable ;  the 
lease  is,  nevertheless,  to  be  evidence  of  the  title  of  the  lessee  to  the 
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property  he  has  described  and  offered  for  sale.  I  think  that  it  is  to 
the  title  in  this  sense  that  the  4th  condition  applies,  and  that  it 
means,  that,  if  the  purchaser  makes  such  objections  to  the  title  of 
the  vendor  to  the  leasehold  estate  which  he  cannot  remove,  then  he 
shall  be  at  liberty  to  vacate  the  contract. 

There  must  be  a  decree  for  specific  performance,  with  an  inquiry 
what  compensation  should  be  allowed  to  the  purchaser  for  the  dif- 
ference in  value  as  regards  the  house,  garden,  &c.,  between  a 
leasehold  interest  renewable  every  twenty-one  years,  on  the  pay- 
ment of  the  customary  fine  (calculated  on  the  same  principle  as  the 
fine  paid  on  the  last  renewal),  and  at  an  annual  rent  of  10«.,  and 
the  value  of  the  interest  in  the  same  property  which  the  vendor  is 
capable  of  conveying  to  the  purchaser. 


POOLE  V.  BOTT(l). 

(11    Hare,   »3— 39 ;   S.  C.  22  L.  J.  Ch.   1042;    1  Eq.  E.  21;  17  Jur.  688; 
1  W.  E.  276 ;  21  L.  T.  0.  S.  262.) 

A  deyiee  of  real  estate  to  the  four  sons  of  the  testator  as  tenants  in 
common,  and  a  bequest  of  residuary  personal  estate,  in  trust  for  the  same 
four  sons,  in  like  manner,  to  be  vested  in  them  as  to  one  moiety  as  they 
should  respectively  attain  twenty-one  years  of  age,  and  as  to  the  other 
moiety  when  the  youngest  should  attain  that  age,  and  in  case  any  son 
should  die  before  the  respective  moieties  of  his  share  should  become  vested, 
then  the  imvested  share  which  should  belong  to  the  son  so  dying,  and  also 
his  accrued  share,  to  go  to  the  others  of  the  testator's  sons  as  tenants  in 
common,  and  to  become  vested  at  the  times  aforesaid ;  and  in  case  all  his 
sons  should  die  under  twenty-one,  then  to  the  testator's  right  heirs  ;  and 
the  testator  appointed  his  executors  guardians  of  his  sons,  and  empowered 
such  guardians  to  receive  the  rents  and  profits  of  the  respective  shares  of 
his  sons  in  the  said  real  estate  during  their  minorities,  for  their  mainten- 
ance, education,  and  advancement :  Held,  that  the  sons  took  an  immediate 
and  vested  interest  in  their  respective  sha-es  in  the  real  and  personal  estate, 
but  liable  to  be  devested  by  their  death  before  the  time  at  wl^oh  the  testator 
declared  they  should  respectively  be  vested,  payable,  or  transferable. 

The  will  contained  a  proviso,  that  in  case  any  one  of  the  testator's  sons 
should  marry  or  illegally  cohabit  with  certain  of  their  cousins,  then  in  every 
such  case,  as  well  the  original  as  every  accruing  share  or  shares  of  the  said 
son  or  sons  so  intermarrying  or  illegally  cohabiting  as  aforesaid,  should  go 
over  and  be  in  trust  for  all  and  every  the  person  or  persons,  who,  under  the 
trusts  and  directions  of  the  will,  would  have  been  entitled  thereto,  in  case 
the  son  or  sons  so  intermarrying  or  illegally  cohabiting  as  aforesaid  had 
died  under  the  age  of  twenty-one  years ;  and  he  declared,  that  it  should  not 
be  lawful  for  his  trustees  to  pay  to  his  sons  the  amount  thereby  bequeathed, 
or  to  permit  them  to  enter  upon  the  possession  of  the  lands  thereby  devised, 
until  they  should  have  respectively  given  and  executed  to  his  trustees  a 

(1)  Armytage  v.  Wilkinson  (1878)  L.  E.  3  App.  Oas.  355,  47  L.  J.  P.  0.  31, 
38  L.  T.  185. 
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bond  in  the  penal  sum  of  20,000/.  that  they  respectively  would  not  inter-         Poole 
marry  or  illegally  cohabit  with  their  said  cousins  :  t. 

Held,  that  the  direction  with  regard  to  the  bonds  would  not  be  enforced         Bott. 
by  the  Court ;  and  the  trustees  were  directed  to  transfer  the  residuary 
shares  of  the  sons,  without  requiring  them  to  enter  into  such  bonds. 

Michael  Bott,  by  his  will,  dated  the  21st  of  December,  1844, 
gave  and  devised  unto  his  four  sons,  John,  Thomas,  Charles,  and 
Philip,  their  respective  heirs  and  executors,  all  his  freehold,  copy- 
hold, and  leasehold  estates,  in  equal  shares,  as  tenants  in  common, 
and  to  become  vested  in  his  said  sons  at  the  times  following,  viz.  one 
moiety  or  half  part  of  his  said  estates  respectively  when  and  as  his 
said  sons  respectively  should  attain  the  age  of  twenty-one  years, 
and  the  remaining  moiety  or  half  part  thereof  when  and  so  soon  as 
his  youngest  son  for  the  time  being  should  attain  the  age  of  twenty- 
one  years ;  but,  in  case  any  one  or  more  of  his  said  sons  should  die 
before  the  respective  moieties  of  and  in  his  or  their  share  or  shares 
of  and  in  his  said  estates  should  become  vested  as  last  aforesaid, 
the  said  testator  gave  and  devised  such  unvested  shares  of  and  in 
the  said  messuages  or  tenements,  farms,  lands,  and  hereditaments, 
which  should  belong  to  his  son  *or  sons  respectively  so  dying  as  [  *34  ] 
aforesaid,  and  also  the  share  or  several  shares  of  and  in  the  said 
hereditaments  which  the  same  son  or  sons  respectively  should  take 
under  that  provision,  unto  and  to  the  use  of  the  other  or  others  of 
his  said  sons,  share  and  share  alike,  as  tenants  in  common,  and  to 
become  vested  at  such  ages,  days,  or  times  as  his  or  their  original 
share  or  shares,  and  his  or  their  respective  heirs,  executors, 
administrators,  and  assigns ;  and  in  case  all  his  said  sons  should 
die  under  the  age  of  twenty-one  years,  then  the  said  testator  gave 
and  devised  the  same  messuages  or  tenements,  farms,  lands,  and 
hereditaments,  unto  his  own  right  heirs  for  ever. 

The  testator  then  gave  to  Poole  and  two  others  all  other  his  goods, 
chattels,  and  personal  estate,  upon  trust  to  convert  into  money 
such  parts  as  did  not  consist  of  money  or  Government  securities,  and 
to  stand  possessed  of  the  residue,  after  payment  of  his  debts  and 
funeral  and  testamentary  expenses,  upon  trust  for  his  four  sons, 
John,  Thomas,  Charles,  and  Philip,  in  equal  shares,  one  moiety  or 
half  part  of  such  shares  to  become  vested  in  and  payable  and  trans- 
ferable to  them  respectively  when  and  as  they  should  respectively 
attain  the  age  of  twenty-one  years,  and  the  remaining  moiety  or 
half  part  thereof  to  become  vested  in  and  payable  and  transferable 
to  them  when  and  so  soon  as  his  youngest  son  for  the  time  being 
should  attain  the  age  of  twenty-one  years,  provided,  and  he  did 
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Pools       thereby  declare  his  will  to  be,  that  if  any  one  or  more  of  his  said 

BoTT.  sons  should  die  before  the  respective  moieties  of  his  or  their  share 
or  shares  should  become  vested,  payable,  and  transferable  as  last 
aforesaid,  then  and  in  such  case  the  unvested  share  or  shares  of 
him  or  them  so  dying,  should  go  and  accrue  to  the  survivors  or 
survivor,  or  others  or  other  of  his  said  sons,  and  be  equally  divided 
amongst  them  if  more  than  one,  share  and  share  alike ;  and  the 
same  should  become  vested,  and  payable  or  transferable,  at  such 

[  *i<^  ]  ages,  *days,  and  times,  as  his  or  their  original  portion  or  portions 
were  thereby  directed  to  become  vested  and  payable,  or  transferable, 
as  aforesaid ;  and,  in  case  of  the  death  of  any  other  of  his  said  sons 
before  such  accruing  or  surviving  share  or  shares  should  become 
vested  as  aforesaid,  then  every  such  accruing  or  surviving  share 
should  again  be  subject  and  liable  to  such  right,  chance,  contingency, 
or  condition,  or  accruer  to  and  amongst  the  survivors  or  survivor  and 
others  or  other  of  his  said  sons,  as  thereinbefore  is  provided  con- 
cerning the  said  original  portion  or  portions,  or  share  or  shares. 

Then  followed  provisions  for  the  maintenance  of  the  sons  during 
their  minorities,  and  a  limitation  of  the  residuary  personal  estate 
in  case  all  his  said  sons  should  die  under  twenty-one  years  of  age, 
upon  trust  for  such  person  or  persons  as,  at  or  immediately  upon 
the  decease  of  all  his  said  sons  without  issue  as  aforesaid,  would  be 
entitled  to  his  (the  testator's)  personal  estate  under  the  Statute  of 
Distributions,  in  case  he  had  died  intestate  immediately  after  such 
failure  of  issue. 

Then  followed  a  provision,  that,  in  case  any  of  his  said  sons 
should  intermarry  or  illegally  coliabit  with  any  of  their  cousins,  the 

daughters  of ,  of ,  then,  and  in  any  such  case,  as  well  the 

original  as  every  accruing  share  of  the  son  or  sons  so  intermarrying 
or  illegally  cohabiting  as  aforesaid,  should  go  over  and  be  in  trust  for 
all  and  every  the  person  or  persons  who,  under  the  trusts  of  his  will, 
would  have  been  entitled  thereto  in  case  the  son  or  sons  so  inter- 
marrying or  illegally  cohabiting  as  aforesaid  had  died  under  the  age 
of  twenty-one  years.  Provided  also,  and  he  did  thereby  direct  and 
declare,  that  it  should  not  be  lawful  for  his  trustees  to  pay  to  his  said 
sons  the  amount  given  or  bequeathed  to  them  respectively  by  his  will, 

[  *36  ]  or  to  permit  them  to  enter  upon  the  real  estate  thereby  devised  "^to 
them  respectively,  or  any  part  of  the  same  real  and  personal  estate, 
until  they  should  respectively  have  given  and  executed  to  his  said 
trustees  for  the  time  being  a  bond  in  the  sum  of  20,000{.,  that  they 
respectively  would  not  intermarry  or  illegally  cobc^bit  with  any  of 
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the  daughters  of  the  said ,  of .    And  the  testator  appointed       poolk 

Poole  and  the  two  others  executors  of  his  will,  and  he  also  appointed  bott. 
them  guardians  of  the  persons  and  estates  of  his  sons  during  their 
respective  minorities,  and  empowered  the  said  guardians  to  receive 
the  rents  and  profits  of  the  respective  shares  of  his  said  sons 
respectively  in  his  real  estates  during  their  respective  minorities, 
and  to  apply  all  or  any  parts  of  the  said  rents  of  the  same  shares  to 
their  respective  maintenance,  education,  and  advancement. 

The  testator  died  on  the  29th  of  December,  1846. 

John,  the  eldest  son,  died  on  the  7th  of  January,  1849.  The 
other  sons  were  still  infants  at  the  time  of  the  institution  of  the  suit, 
but  two  of  them  came  of  age  daring  its  progress. 

Mr.  C.  HaU,  for  the  plaintiff,  the  sole  acting  trustee  and 
executor. 

Mr.  Shapter,  for  the  persons  who,  if  the  trusts  of  the  will — for 
such  person  or  persons  as  at  or  immediately  upon  the  decease  of  all 
the  testator's  four  sons  without  issue  would,  by  virtue  of  the  Statute 
of  Distributions,  be  entitled  to  his  personal  estate,  in  case  he  had 
died  intestate  immediately  after  such  failure  of  issue, — had  in  fact 
come  into  operation  immediately  before  the  filing  of  the  bill,  would 
have  become  entitled  under  such  trusts. 

Mr.  Follett  and  Mr.  E.  F.  Smith  for  Thomas  Bott,  the  eldest 
surviving  son  and  heir-at-law  of  the  testator  and  of  John  Bott,  the 
deceased  son. 

Mr.  C.  Barber  for  Charles  Bott  and  Philip  Bott,  the  two        [87] 
surviving  younger  sons. 

Upon  the  point  whether  the  interest  of  the  sons  of  the  testator  in 
the  real  and  personal  estate  was  vested  or  contingent,  having  regard 
to  the  words  of  the  will,  which  specified  certain  ages  and  events — 
namely,  the  attainment  of  their  ages  of  twenty-one,  and  the  attain- 
ment of  that  age  by  the  youngest  son,  as  the  time  at  which  it  should 
vest — and  described  the  shares  before  that  time  and  event  as 
"unvested,"  the  cases  of  Taylor  v.  Frobisherii)  and  Berkeley  v. 
Smnbume  (2)  were  cited. 

The  Vicb-Chanobllob  held,  that,  looking  at  the  whole  will,  and 
notwithstanding  the  testator  spoke  of  the  shares  as  unvested,  and 

(1)  Ante,  p.  64.  (2)  SO  £.  B.  64  (16  Sim.  275). 
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POOLE  of  the  time  at  which  they  should  vest,  there  was  an  immediate 
BoTT.  devise  and  gift  of  the  several  shares  of  the  real  and  personal  estate 
to  the  sons,  liable,  however,  to  be  devested  in  the  events  referred  to 
in  the  will.  There  was  no  doubt,  that,  in  a  legal  sense,  the  word 
''  vested  '*  meant  that  the  legatees  were  not  to  take  any  interest 
until  the  time  appointed  by  the  will ;  and,  if  the  case  rested  there, 
the  point  might  be  questionable ;  but,  upon  going  on  further,  the 
testator  directed  clearly  enough  what  was  to  be  done  with  the  two 
moieties.  First,  as  to  one  moiety,  the  shares  were  to  vest  in 
the  sons  at  twenty-one ;  and,  as  to  the  other  moiety,  the  shares 
were  to  vest  and  become  payable  when  the  youngest  son  should 
Attain  twenty-one ;  and,  if  any  die  under  twenty-one,  the  testator 
gave  the  share  which  should  belong  to  the  son  or  sons  so  dying  to 
the  others  of  them.  It  might  not  have  been  entirely  satisfactory  if 
L  *H8  ]  there  had  been  nothing  more  in  the  case ;  but  there  *was  afterwards 
the  guardianship  clause,  in  which  the  testator,  after  appointing  his 
executors  the  guardians  of  the  persons  and  estates  of  his  sons  during 
their  respective  minorities  (the  estates  there  referred  to  being  the 
estates  in  question),  empowered  the  said  guardians  to  receive  the 
rents  and  profits  of  the  respective  shares  of  his  said  sons  in  his  real 
estates  during  their  minorities.  The  testator  had  not,  as  in  the 
case  of  the  personal  estate,  interposed  trustees ;  but  he  had  made  an 
immediate  gift  of  the  real  estate  to  his  sons,  and  then  he  added  a 
power  to  the  guardians  to  receive  the  rents  of  their  shares.  Accord- 
ing to  the  construction  which  had  been  contended  for,  if  a  son  died 
under  twenty-one,  the  other  sons  would  have  had  no  means  of 
acquiring  any  benefit  from  the  share  of  the  child  so  dying  ; 
because,  under  this  clause,  it  was  only  during  the  minority  of  the 
children  that  the  guardians  had  the  power  to  receive  and  apply 
the  rents,  and  upon  their  death  the  guardianship  would  have 
ceased.  The  word  **  vest,"  as  well  any  other  word,  might  receive  a 
modified  interpretation  where  the  context  required  it.  In  deter- 
mining this  case,  it  was  satisfactory  to  find  that  there  were  two  cases 
in  which  such  a  qualified  construction  of  the  word  had  been  adopted. 
Upon  the  question,  whether  the  sons  were  bound  to  give,  or  the 
trustees  bound  to  require  the  bonds  to  be  given  under  the  above 
proviso.  Da  Costa  v.  Jones  (1)  and  Gilbert  v.  Sykes  (2)  were  cited. 

The  Vicb-Chancbllor  : 

It  is  very  possible,  that  the  only  result  of  requiring  the  bond 
(1)  2  Cowp.  729.  (2)  14  E.  E.  327  (16  Eaet,  150). 
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mentioned  in  the  will  would  be  the  discovery  that  it  ^was  wholly 
ineffectual.  Unless  all  the  sons  die  under  the  age  of  twenty-one, 
the  next  of  kin  are  not  to  take.  This  condition,  however,  is,  that  if 
any  of  the  sons  marry  or  illegally  cohabit  with  his  cousin,  his  share 
is  to  go  over  as  if  he  had  died  under  twenty-one. 

It  is  possible  that  every  one  of  the  sons  might  do  what  the 
testator  by  this  clause  indicates  his  desire  that  they  should  not  do  ; 
and  the  death  of  all  the  sons  under  twenty-one  not  having  in  fact 
taken  place,  there  may  be  a  doubt  whether  the  forfeiture  under  the 
second  prc^vision  has  not  the  effect  of  carrying  the  share  back  to  the 
sons  under  the  former  limitation.  The  will  does  not  contain  a  gift 
over  accurately  coinciding  with  the  condition  as  to  the  forfeiture. 

Even,  however,  if  it  were  clear  that  there  would  be  some  person 
interested  in  enforcing  the  bond,  I  think  I  ought  not  to  direct  such 
a  bond  to  be  entered  into. 

Any  action  brought  upon  such  a  bond,  if  it  could  be  sustained, 
would  be  attended  with  judicial  inquiries,  which  could  hardly  fail 
to  disturb  the  peace  of  another  family ;  that  family  being  at  the 
same  time  one  which  does  not  take  any  interest  or  benefit  under 
the  will  of  this  testator.  I  am  of  opinion  that  this  Court  should 
not,  under  these  circumstances,  require  an  instrument  to  be 
executed  which  might  be  followed  with  such  consequences.  I  shall, 
therefore,  direct  the  transfer  of  the  shares  of  the  sons  to  be  made 
to  them  without  regard  to  this  direction. 


Poole 

BOTT. 

[•3»] 


BIRD  V.  FOX. 

(11  Hare,  40—49.) 

Where  under  a  contract  for  the  sale  of  land  a  purchaser  is  bound  by  a 
condition  of  sale  to  accept  a  statutory  declaration  of  the  identity  of  the 
property,  he  is  also  entitled  to  an  affidavit  that  the  evidence  afforded  by  the 
declaration  is  the  best  evidence  which  the  vendors  are  able  to  give  on 
the  subject. 

[This  was  a  vendors'  suit  for  specific  performance  of  a  contract 
for  the  sale  of  land  by  the  trustees  of  a  will.] 

A  question  was  raised  upon  the  evidence  of  identity,  under  the 
construction  of  one  of  the  conditions  of  sale,  which  ^provided,  that 
"  where  on  account  of  any  part  of  the  property  having  been  con- 
veyed under  a  general  description,  or  hedges  having  been  removed, 
or  otherwise,  evidence  of  seisin  or  identity,  or  of  the  boundaries  of  any 
of  the  closes,  is  not  afforded  on  the  face  of  the  deeds,  a  statutory 
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Wood,  V.-C. 

[40] 


[47] 
[•48] 
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Bird        declaration   of  the  possession  or   receipt   of  the  rents  for  thirty 
Fox         years  and  upwards  according  to  the  title  declared,  or  of  the  identity 

of  the  premises,  shall  be  deemed  sufficient  evidence  of  seisin  or 

identity." 

Upon  this  point  the  Vice-Chancellor  held,  that  the  purchaser 
was  entitled  to  an  affidavit,  to  the  effect  that  the  particulars  afforded 
by  the  declaration  as  to  the  identity  of  the  premises  was  the  best 
evidence  on  that  subject  which  the  vendors  were  able  to  give. 


1863.  BEOWN  V.  SEWELL. 

AitrUJS.  ^j  J  g^^^  ^^_g^  .  g  ^  22  L.  J.  Ch.  1063  ;  17  Jur.  708.) 

WooDf  V.-C.  On  a  bill  by  a  mortgagor,  whose  estate  had  been  discharged  from  the 

[  ^9  ]  mortgage,  and  who  had  taken  a  reconveyance,  against  the  mortgagee,  for 

the  delivery  up  of  the  title  deeds,  or  for  ah  indemnity,  it  was  found  that  the 
deeds  were  lost  by  the  mortgagee  or  his  agent  The  Court  thereupon 
refusing  to  take  into  consideration  the  speculative  damages  which  the  title 
or  marketable  value  of  the  estate  might  sustain  upon  any  future  dealing 
with  it  from  the  absence  of  the  deeds,  yet  held,  that  the  mortgagor  was, 
upon  the  authorities,  entitled  to  relief  in  respect  of  the  additional  expense 
of  producing  evidence  of  his  title,  and  directed  a  reference  to  ascertain 
what  ought  to  be  allowed  to  him  as  a  sufficient  compensation  for  the  damage 
done  to  the  estate  by  the  loss  of  the  deeds. 

Thb  defendant  having  become  liable  for  the  repayment  of  money 
which  had  been  advanced  to  the  plaintiff,  the  plaintiff  made  to  the 
defendant  a  mortgage  of  an  estate  by  way  of  indemnity.  The 
liability  having  afterwards  ceased  and  the  indemnity  being  therefore 
no  longer  required,  the  defendant  reconveyed  the  estate  to  the 
plaintiff,  but  did  not  redeliver  the  title  deeds ;  and  the  bill  prayed 
that  the  defendant  might  be  ordered  to  deliver  them  up  to  the 
plaintiff,  or  to  indemnify  him  against  the  consequences  of  any  loss 
of  the  deeds  which  might  be  found  to  have  occurred. 
[  50  ]  At  the  hearing  of  the  cause  it  was  referred  to  the  Master  to 

inquire  and  state  to  the  Court  what  deeds  and  documents  relating 
to  the  title  of  the  manor  or  lordship,  hereditaments,  and  premises 
in  the  pleadings  mentioned  were  delivered  over  to  or  came  into 
the  possession  of  the  defendant  D.  Sewell ;  and  whether  any  or 
either  and  which  of  the  deeds  and  documents  relating  to  the  title 
of  the  said  manor  or  lordships,  hereditaments,  and  premises,  had 
ever  been  and  when  lost  whilst  in  the  possession  or  custody  of  the 
said  defendant  D.  Sewell,  or  of  any  person  or  persons  claiming 
under  him ;  and  if  the  same  were  not  forthcoming  what  had  become 
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thereof  respectively,  and  if  the  same  were  forthcomimg,  where  and  Bbown 
in  whose  possession  or  power  the  same  or  any  and  which  of  them  skwbll. 
then  were  or  was ;  and  if  the  Master  shoald  find  that  such  deeds 
and  documents,  or  any  or  either  of  them,  had  been  lost,  then  he 
was  to  ascertain  and  state  in  whose  possession  or  custody  such 
deeds  and  documents  were  at  the  time  or  times  when  the  same 
were  so  lost,  and  by  whom  and  under  what  circumstances  such 
deeds  and  documents,  or  any  or  either  and  which  of  them,  had  been 
lost ;  and  what  written  or  other  evidence  existed  of  the  contents, 
purport,  or  effect  of  such  lost  deeds  or  documents,  or  any  or  either 
and  which  of  them,  or  of  any  memoranda  or  memorandum  written 
or  indorsed  thereon  respectively. 

The  Master  found  that  all  the  deeds  and  documents  relating  to 
the  title  to  the  said  premises  were  delivered  over  to  the  said  defen- 
dant ;  that  the  same  were  either  lost  between  the  month  of  February, 
1886,  and  the  month  of  April,  1849,  whilst  in  the  possession  or 
custody  of  the  defendant;  or  had  been  lost  since  the  month  of  April, 
1849,  whilst  in  the  possession  or  custody  of  Mr.  J.  O.  Shepherd  in 
Halstead,  in  the  county  of  Essex,  gentleman,  to  whom  the  defendant 
delivered  them ;  and  that  an  abstract  of  the  title  to  the  said  pre- 
mises, with  certain  memoranda  showing  that  the  same  had  been 
compared  with  the  said  deeds  and  documents,  *and  found  to  be  5i  ] 

correct,  was  now  in  the  possession  or  power  of  the  defendant. 

On  further  directions, 

Mr.  James  Russell  and  Mr.  Elderton  for  the  plaintiff,  insisted 
that  he  was  entitled  to  indemnity,  and  also  to  compensation 
in  respect  of  any  damage  which  the  absence  of  the  title  deeds 
might  occasion  to  the  marketable  value  of  the  estate:  Hornby 
V.  Matc1uim{\). 

Mr.  Terrell,  for  the  defendant,  submitted  that  there  was  no 
authority  in  support  of  the  demand  made  by  the  plaintiff  for 
compensation,  and  that  no  such  compensation  was  in  fact  asked 
for  by  the  bill.     [He  cited  Stokoe  v.  Robson  (2).] 

The  Vicb-Chancbllor  : 

The  principal  doubt  I  have  had  in  this  case  was  as  to  the 
jurisdiction.  When  the  indemnity  became  no  longer  necessary, 
and  the  property  was  reconveyed  to  the  plaintiff,  the  defendant 

(1)  SO  B.  B.  82  (16  Sim.  32d).  (2)  3  Yes.  &  B.  51 ;  see  22  B.  B.  233  n. 
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Brown  ought  at  the  same  time  to  have  handed  over  the  deeds  to  the 
SswsLL.  plaintiff;  and  that  not  being  done,  the  plaintiff  has,  I  think,  a 
[  *62  ]  right  to  file  his  bill  for  the  possession  of  *these  deeds,  or  to  have 
an  inquiry  into  the  circumstances,  and  for  compensation.  The 
defendant  is  in  the  same  position  as  that  of  a  mortgagee  whose 
!debt  is  paid  off,  and  is  a  mere  trustee  of  the  deeds  for  the  plaintiff. 
With  regard  to  the  difficulty  of  form,  it  is  sufficient  to  say  that 
I  think,  under  the  relief  prayed,  the  plaintiff  may  obtain  such 
a  decree  as  in  the  circumstances  of  the  case  the  Court  would 
consider  him  entitled  to. 

This  case  is  not  so  strong  and  clear  against  the  defendant  as  in 
Hmmby  v.  Matcham(\)^  where  the  mortgagee  had,  with  his  own 
hands,  burnt  the  deeds  when  he  was  not  aware  of  what  he  was 
About.  I  was  referred  to  the  case  of  Sviith  v.  Bicknall,  which  is 
mentioned  in  a  note  to  Stokoe  v.  Rohson  (2),  in  which  it  appears 
by  the  decree  from  the  Registrar's  book  that  no  such  relief  was 
administered  as  is  sought  in  this  case.  There  the  mortgaged 
premises  were  directed  to  be  reconveyed,  and  such  of  the  deeds 
as  were  not  lost  to  be  delivered  up  to  the  representatives  of  the 
mortgagor  without  any  indemnity  or  compensation  in  respect  of 
such  deeds  as  had  been  lost.  In  that  case  it  is  true  the  deeds  had 
been  lost  by  a  party  who  was  dead,  and  his  executors  were  not 
before  the  Court.  The  deeds  had  been  in  the  custody  of  one  of 
the  executors  of  the  mortgagee,  and  it  might  have  been  a  question 
whether  all  the  executors  were  answerable  for  property  coming  to 
the  hands  of  one  of  them,  or  whether  that  executor  or  his  repre- 
sentatives would  not  be  answerable.  It  was  in  that  case  found 
that  the  deeds  had  been  lost  or  stolen.  The  party  sought  to  be 
charged  was  entitled  to  take  the  finding  in  its  most  favourable 
aspect,  and  that  would  be  to  assume  that  the  deeds  were  stolen, 
in  which  case  he  would  not  be  liable  to  the  consequences.  That 
is  the  effect  of  the  case  of  Jones  v.  Le2cta(3),  where  the  Master 
found  that  the  deeds  had  been  stolen.  The  principle  is,  that  a 
[  *63  ]  bailee  is  not  liable  for  the  ^consequences  of  such  an  accident  where 
all  reasonable  care  has  been  taken.  In  the  present  case,  the  find- 
ing is,  that  the  deeds  were  lost  whilst  they  were  in  the  possession 
of  the  defendant,  or  whilst  in  that  of  Mr.  Shepherd.  It  was 
said,  that  the  defendant  was  not  liable  for  the  acts  of  Shepherd; 
but  the  custody  of  the  deeds  was  transferred  to  Shepherd,  not  by 

(1)  80  R  E.  82  (16  Sim.  326).  233  n. 

(2)  3  Yes.  &  B.  51 ;  see  22  E.  E.  (3)  2  Yqs.  Sen,  240. 
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the  consent  of  the  plaintiff,  but  solely  for  the  convenience  of  the       bbowv 
defendant.  Sbwkll. 

It  is  a  case  in  which  a  loss  of  property  has  occurred,  which,  so 
far  as  appears,  must,  I  think,  be  attributed  to  negligence  on  the 
part  of  the  person  losing  it,  for  which  he  must  be  answerable, 
unless  he  can  discharge  himself  by  showing  that  it  arose  from 
some  inevitable  accident,  from  which  in  the  ordinary  course  of 
events  he  could  not  guard  himself. 

The  plaintiff  is  entitled  to  have  the  abstract  delivered  up ;  but 
I  do  not  see  how  he  can  have  attested  copies  of  deeds  which  cannot 
be  obtained  and  may  not  be  in  existence.  In  the  case  of  Hornby 
V.  Matcham,  the  Yicb-Gha.ncbllor  of  England  seems  to  have  given 
some  special  directions  as  to  what  would  be  a  sufficient  compensa- 
tion which  he  thought  should  be  given  for  the  loss ;  but  with  refer- 
ence to  the  claim  for  compensation  which  has  been  made  in  this 
suit,  it  must  be  borne  in  mind  that  the  compensation  to  which  he 
adverted  wes  not  in  respect  of  any  damages  which  might  occur  on 
the  occasion  of  a  future  sale  of  the  estate.  The  VicB-GHANOEUiOB 
says,  ''  It  is  clear  to  my  mind  that  some  damage  has  been  done  to 
this  estate  by  the  destruction  of  the  deeds  and  other  ditcuments, 
in  addition  to  that  which  will  be  repaired  by  the  furnishing  of  the 
fresh  attested  and  office  copies :  for,  in  all  future  dealings  with  the 
estate,  the  decree  and  other  proceedings  in  this  suit  will  necessarily 
form  part  of  the  title  ;  and  the  procuring  office  copies  of  these  pro- 
ceedings will  be  attended  with  an  expense ;  for  ♦which  I  think  [  '5*  J 
compensation  ought  to  be  made."  That  expresses  the  ground  upon 
which  be  proceeded,  and  shows  clearly  that  it  was  not  upon  any 
speculation  as  to  the  damages  which  the  title  might  suffer  from 
the  absence  of  the  deeds,  upon  a  dealing  with  the  property  hereafter, 
as  affecting  the  marketable  value  of  the  estate,  I  shall  in  this  case 
follow  the  precedent  there  set  me,  and  direct  an  order  to  be  drawn 
up  in  the  same  form,  substituting  for  the  word  *'  destruction,"  which 
occurs  in  that  case,  the  word  ''  loss." 


SPURRELL  V.  SPURRELL.  isss. 

(1 1  Hare,  54-  61 ;  S.  0. 1  Eq.  B.  192;  22  L.  J.  Ch.  1076;  17  Jur.  765 ;  1  W.  B.  322.)  ^^''^^.^^^  ^^» 

A  testatrix  bequeathed  her  property  to  her  mother  for  life,  and  at  her 

decease  gave  a  ^gacy  of  200/.  to  A.,  directing  that  then  the  residue  should  ^<^^»  ^•"^* 
be  equally  divided  between  her  surviving  brothers  and  sisters:  Held,  that         L  ^^  J 
the  word  "  surviving  **  referred  to  the  period  of  distribution ;  and  the  mother 
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Spubrbll  having  died  before  the  testatrix,  that  the  brothers  and  sisters  living  at  the 

r.  death  of  the  testatrix  were  entitled  to  the  benefit  of  the  gift ;  and  that  there 

Spubbbll.  ^j^^  Jq  jT^Q  events  which  happened,  no  bequest  to  the  brothers  and  sisters 

who  died  before  the  testatrix. 

Babah  Spubrbll,  spinster,  by  her  will,  dated  in  1812,  bequeathed 
as  follows :  **  It  is  my  wish  and  desire  for  my  mother,  Elizabeth 
Sparrell,  to  have  all  and  every  of  my  property  whatsoever,  to  hold 
and  enjoy  during  her  lifetime;  and  at  her  death,  not  exceeding 
twelve  months  after,  first,  that  Emla  Bose  Spurrell  has,  by  the 
executors  in  trust,  kept  in  reserve  for  her  2001.,  to  be  given  her 
at  the  age  of  twenty-four  years,  and  then  the  residue  of  my  property 
to  be  equally  divided  between  my  surviving  brothers  and  sisters, 
share  and  share  alike."  And  the  testatrix  appointed  two  of  her 
brothers  to  be  her  executors.  Elizabeth  Spurrell,  the  mother,  and 
Emla  Bose  Spurrell,  the  legatee,  died  in  the  lifetime  of  the  testatrix, 
and  the  testatrix  died  in  1862. 

At  the  date  of  the  will,  and  at  the  time  of  the  decease  of  the 
mother,  there  were  four  brothers  and  two  sisters  of  the  testatrix 
living.  Between  the  time  of  the  decease  of  her  mother  and 
[  *65  ]  the  decease  of  the  testatrix,  three  of  her  brothers  *and  one  of 
her  sisters  died.  The  plaintiff  was  the  son  of  John,  one  of  the 
deceased  brothers,  and  he  filed  his  bill  against  one  of  the  surviving 
brothers  of  the  testatrix,  who  was  the  administrator  of  her  personal 
estate  with  the  will  annexed,  claiming  to  be  entitled,  as  one  of  the 
next  of  kin,  to  a  share  of  four  sixths  of  the  residuary  personal  estate, 
on  the  ground  that  as  to  such  four  sixths  no  effectual  disposition 
was  made  by  the  will,  by  reason  of  the  death  of  four  of  the  brothers 
and  sisters  of  the  testatrix  in  her  lifetime. 

The  defendant  demurred. 

On  the  argument  of  the  demurrer,  in  addition  to  the  facts  stated 
in  the  bill,  it  was  admitted  by  both  parties  at  the  Bar, — that  the 
testatrix  had  seven  brothers  and  sisters ;  and  that  in  the  year 
1804,  and  therefore  before  the  date  of  the  will,  a  sister  of  the 
testatrix  had  died,  leaving  six  brothers  and  sisters  then  living, 
and  that  the  father  of  the  testatrix  was  dead  at  the  date  of 
the  will. 

Mr,  Walker  and  Mr.  Sidebotham  for  the  defendant,  contended, 
first,  that  the  word  of  gift  to  the  testatrix's  "  surviving  brothers 
and  sisters,"  referred  to  those  who  should  be  surviving  at  her  own 
death;  and  therefore  that  the  gift  took  effect  for  the  exclusive 
benefit  oi  the  defendant  and  his  sister^  who  wex0  such  survivors ; 
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and,  secondly,  that  whether  the  words  *'  surviving  brothers  and     Spubbell 
sisters  "  referred  to  the  date  of  the  will  or  the  death  of  the  mother,    spubbsll. 
or  the  death  of  the  tenant  f6r  life,  it  was  a  gift  to  a  class  which 
would  enure  for  the  benefit  of  the  class  within  the  description,  and 
there  would  therefore  be  no  intestacy.   [They  cited  Viner  v.  Francis  (1) , 
Shuttleworth  v.  Greaves  (a),  Lee  v.  Pain  (3),  Taylor  v.  Beverley  (4).] 

Mr.  Roll  and  Mr,  BaggaUay  for  the  plaintiff,  [cited  Havergal        [  66  ] 
V.  Harrisan  (5),  Wordsworth  v.  Wood  (6),  Neathway  v.  Read  (7),  and 
other  cases]. 

The  Yiob-Ghancellor  (after  stating  the  terms  of  the  bequest  and      ^prU  23. 
the  state  of  the  family)  : 

The  defendant  raised  two  points  in  support  of  his  claim  as  the 
personal  representative  of  the  deceased,  and  on  behalf  of  himself 
and  his  surviving  sister,  either  of  which  would  be  sufficient  to  sup- 
port the  demurrer.  The  first  construction  for  which  the  defendant 
contended  was,  that  the  word  "  surviving  "  points  to  the  death  of 
the  testatrix,  and  not  to  the  death  of  the  mother,  who,  had  she 
lived,  would  have  been  tenant  for  life ;  and  in  case  that  construc- 
tion should  fail,  he  contended,  secondly,  that  the  gift  was  a  gift 
to  a  class,  the  only  members  included  in  which,  at  the  time  of  the 
gift  taking  effect,  were  himself  and  his  sibter.  As  I  think  the 
defendant  is  entitled  to  succeed  in  his  contest  on  the  meaning  of 
the  term  ''  surviving,"  it  is  not  necessary  that  I  should  enter  into 
the  consideration  of  the  several  points. 

I  think  the  word  "  surviving  "  in  this  will,  as  applied  to  the 
brothers  and  sisters  of  the  testatrix,  must  mean  •'  surviving  '*  at 
the  time  of  the  distribution  of  the  fund.  The  *word  was  capable  [  *67  ] 
of  receiving  four  different  constructions,  which  were  suggested  in 
the  argument.  Two  of  these  constructions  were  favourable  to  the 
claim  of  the  plaintiff, — first,  that  the  word  "  surviving"  had  refer- 
ence to  the  date  of  the  will,  and  is  to  be  construed  with  reference 
to  the  fact  (admitted  on  both  sides)  that  the  testatrix  had  had 
another  sister,  who  was  then  dead,  and  that  she  therefore  then 
used  the  word  ''  surviving "  as  descriptive  of  those  who  were  still 
alive;  and,  secondly,  that  the  word  "surviving"  referred  to  the 
death  of  her  mother,  the  tenant  for  life  under  her  bequest,  and 

(1)  2  E.  R.  29  (2  Cox,  190).  (d)  64  R.  R.  13  (7  Reav.  49). 

(2)  48  R.  R  6  (4  My.  &  Cr.  35).  (6)  48  R.  R  191  (4  My.  &  Cr.  f41). 

(3)  67  R.  R  41  (4  Hare,  208,  2dO).  (7)  17  Jur.  169,  since  reported  in 

(4)  66  R.  R  22  (1  Coll.  108).  3  D.  M.  &  G.  18. 


570  1858.     CH.     11  HARE,  67—68.  [r.b. 

Spubrell  that  as  her  mother  predeceased  her  the  gift  must  take  effect  as  if 
Spuubbll.  ^^^  ^^^  brothers  and  sisters  living  at  the  mother's  death  had  been 
named  in  the  will.  The  two  other  constructions  of  the  word  are 
favourable  to  the  case  of  the  defendant,  they  are, — first,  that  the 
word  must  be  taken  as  applying  to  the  survivorship  at  the  death  of 
the  testatrix,  when  the  will  takes  effect ;  and,  if  not,  secondly,  that 
it  refers,  not  to  the  date  of  the  will  or  to  the  time  of  the  death  of 
the  mother,  but  to  the  period  of  distribution  whenever  that  might 
happen,  and  which  in  the  event  was  at  the  death  of  the  testatrix. 
I  think,  as  I  have  said,  that  the  last  is  the  true  construction. 

As  to  the  first  construction  suggested,  I  think  it  would  not  be  a 
natural  interpretation  of  the  word  to  construe  it  as  referring  to  the 
death  of  a  sister  of  the  testatrix  which  had  taken  place  before  the 
date  of  the  will.  In  every  will  the  testator  must  be  looked  upon  as 
contemplating  a  future  distribution  of  his  property.  To  use  the 
word  ** surviving"  in  such  a  sense  would  not  only  be  inoperative  as 
to  any  legal  effect,  but  it  would  be  a  senseless  application  of  the 
word  in  the  ordinary  use  of  language.  In  adopting  such  a  view  of 
the  meaning  of  the  testatrix,  we  should  suppose  her  emphatically 
to  say,  that  she  was  giving  her  property  to  living,  and  not  to 
[  '^8  ]  deceased  persons.  Such  a  construction  *was  contended  for  in 
Taylor  v.  Beverley  {}).  There  the  testator  gave  to  his  **  surviving  " 
children ;  and  it  was  suggested  that  the  gift  should  take  effect  at 
the  date  of  the  will,  with  reference  to  the  fact  that  one  of  his 
children  had  previously  died.  The  Vice-Chancellor  Knight  Brucb 
noticed  the  argument,  but  observed  that  such  a  construction  could 
hardly  be  seriously  contended  for.  It  is  true  the  same  learned  Judge, 
in  the  case  of  Neathway  v.  Read  (2),  asked  the  question,  whether 
Mrs.  Neathway  had  lost  any  child  at  the  date  of  the  will  ? — a  fact 
which  did  not  in  that  case  appear  to  be  ascertained.  But  in  his 
judgment  he  observes,  that,  supposing  for  the  sake  of  the  argument 
that  the  fact  had  been  so,  although  it  added  plausibility  to  the  argu- 
ment in  the  peculiar  form  of  that  will,  it  left  it  a  matter  of  too  much 
doubt.  It  would  certainly  be  very  inconsistent  with  the  legal  construc- 
tion of  language — a  principle  of  which  is  to  give  some  effect  to  every 
word — to  suppose  that  the  testatrix  meant  to  say  that  the  gift  was  not 
intended  for  a  deceased  party ;  and  to  adopt  that  construction  would 
lead  to  the  result  of  actually  giving  shares  to  other  dead  brothers 
and  sisters  of  the  testatrix  when  her  will  comes  to  take  effect. 

(1)  66  E.  E.  22  (1  Coll.  114).  (2)  17  Jur.  169,  sinoe  reported  in  3 

D.  M.  &  G.  18. 
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Ab  to  the  construction, — the  first  of  those  which  are  favourable  Spubbell 
to  the  defendant's  arguments — referring  the  V7ord  "  surviving  "  to  spubbbll. 
the  time  of  the  death  of  the  testatrix  ;  it  seems  to  me  that  of  late 
years,  where  there  is  a  tenancy  for  life  and  a  gift  over  to  other 
persons  depending  upon  words  of  survivorship,  the  Courts  rather 
incline  to  ascertain  the  persons  who  take  in  remainder,  not  by 
reference  to  the  decease  of  the  testator  or  testatrix,  but  of  the 
tenant  for  life.  It  has  been  thought  unreasonable  that  the  testator 
should  suppose  the  legatee  would  die  in  his  lifetime.  I  think  the 
view  taken  in  Cripps  v.  Wolcott  (l)  was  extremely  just ;  *and  although  [  "59  ] 
that  has  been  said  to  be  a  bold  decision,  yet  many  cases  which 
preceded  it  had  taken  the  same  view.  The  only  difference  seems  to 
be,  that,  before  the  case  of  CHpps  v.  Wolcott  {i),  there  had  been  a 
general  notion  that  the  rule  was,  that  the  word  '*  survive"  pointed 
to  the  death  of  the  testator,  but  that  particular  cases  might  be  taken 
out  of  that  general  rule  by  exceptions  ;  and  when  at  last  the  excep- 
tions grew  up  to  be  numerous,  the  boldness  of  the  decision  consisted 
in  holding  that  there  was  no  such  general  rule.  I  think  it  better 
that  the  Court  should  hold  that  there  is  no  rule  referring  the  time  of 
survivorship  of  the  legatee  to  the  death  of  the  testator.  The  natural 
inference  is  rather  the  other  way  ;  and  the  Court  must  ascertain  the 
true  meaning  of  the  testator,  after  looking  at  every  portion  of  his  will. 

Is,  then,  the  gift  in  this  case  so  limited  that  it  must  take  effect 
in  favour  of  the  brothers  and  sisters  who  are  surviving  at  the  death 
of  the  tenant  for  life,  and  do  they  then  take  immediate  interests  in 
the  residuary  personal  estate  as  tenants  in  common,  so  as  to  create 
a  lapse  in  the  event  of  the  death  of  them  before  the  testator ;  or  is 
it  not  so  limited  that  the  gift  will  take  effect  at  the  period  of  distri- 
bution, which  will  be  at  the  death  of  the  tenant  for  life,  if  there  be 
one  living  at  the  death  of  the  testatrix,  or,  if  not,  at  the  death  of  the 
testatrix ;  so  that  in  any  event  the  period  of  distribution  is  the  time 
to  which  the  survivorship  is  to  be  referred  ?  It  appears  to  me  that 
the  common-sense  view,  independent  of  any  technical  reason  for  so 
expressing  it,  would  be,  that  when  the  testatrix  was  pointing  out 
what  should  be  done  in  the  distribution  of  her  property,  having 
given  a  life  interest  to  her  mother,  and  then  allotted  out  of  her 
estate  200^.  to  one  party,  and  given  the  rest  to  her  surviving  brothers 
and  sisters,  her  words  would  point  naturally  *to  the  event  of  their  [  *60  ] 
being  alive  at  the  time  when  they  would  be  entitled  to  receive  the 
benefit  of  the  gift.  This  is  in  accordance  with  the  expression  in  the 
(1)  20  B.  R.  268  (4  Madd.  11). 
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Spubbell  commencement  of  Lord  Justice  Enioht  Bruob's  judgment  in 
Spubbbll.  Neathway  v.  Read  Q)  :  "  Unless  there  be  an  explanatory  context, 
this  must  be  taken  to  mean  children  who  may  be  living  at  the 
death  of  the  survivor  of  Catherine  Neathway  and  the  testatrix, 
which  survivor  was  Catherine  Neathway ;  *'  meaning  clearly  thereby 
the  period  of  distribution,  for  the  expression  is  equivalent  to ''  those 
who  may  be  surviving  when  the  event  arises." 

I  was  desirous  of  looking  into  the  authorities  on  this  point,  and 
I  have  found  one  before  Sir  W.  Grant,  which  appears  to  me  to  be  a 
stronger  case  than  this :  it  is  DanieU  v.  DanieU  (2).  The  words 
were  as  strong  as  could  be  conceived  for  the  purpose  of  pointing 
out  that  the  survivors  were  to  be  those  who  were  in  existence  at 
the  decease  of  a  particular  tenant  for  life.  It  was  a  trust,  after  the 
death  of  the  testator's  wife,  to  pay  the  interest  of  a  sum  of  money 
to  his  sister  Jane  for  life ;  and  after  her  death,  the  capital  was  to 
be  paid  to  her  two  sons  James  and  Francis,  in  case  they  should  be 
alive  at  the  time  of  their  mother's  decease ;  and  if  either  were  then 
dead,  the  whole  was  to  go  to  the  survivor.  The  sister  Jane  died 
first,  then  Francis,  and  then  the  testator's  widow,  leaving  James 
surviving ;  and  he  was  held  to  be  entitled  alone,  although  his 
brother  Francis  had  survived  his  mother  as  well  as  himself.  That 
case,  although  a  little  different  in  the  circumstances,  seems  to  me 
to  be  in  principle  the  same  as  this.  The  testator  contemplated 
that  the  parties  would  die  in  the  order  in  which  she  named  them. 
And  so  here ;  the  testatrix  apparently  contemplated  that  her  own 
death  would  be  before  that  of  her  mother.  It  seems  to  me  that  the 
[  •61  ]  period  to  *which  the  word  "  surviving  "  refers  is  the  period  when 
the  fund  came  to  be  distributed — when  the  event  has  happened 
which  is  to  guide  the  executors  in  makin<{  distribution.  On  that 
construction  of  the  word  *^  surviving  "  I  think  the  defendant  is  right, 
and  that  there  has  been  in  the  event  no  intestacy. 

This  view  of  the  case  is  plainly  independent  of  any  consideration 
of  the  question  which  was  argued  with  regard  to  the  effect  of  the 
gift  to  a  class,  which  is  a  question  of  difficulty,  into  the  consideration 
of  which  I  do  not  enter. 

An  arrangement  was  made  for  converting  the  form  of  the  pro- 
ceeding into  a  motion  for  a  decree,  upon  which  a  declaration  of 
the  rights  of  the  parties  under  the  will  could  be  made  in  conformity 
with  the  above  judgment. 

(1)  17  Jur.  169,  since  reported  in  3        (2)  6  E.  B.  308  (6  Ves.  297). 
D.  M.  &  a.  18. 
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BRIGGS  V.  CHAMBERLAIN  (I).  isss. 

3iafj  4,  6. 

(11  Hare,  69—77  ;  S.  C.  23  L.  J.  Oh.  635  ;  18  Jur.  66 ;  21  L.  T.  O.  S.  218.)  

Wood,  V.-C. 
The  interest  of  a  married  woman  in  the  proceeds  of  real  estate,  devised  [  61)  ] 
by  the  will  under  which  she  took  that  interest,  upon  trust  for  sale,  held  to 
pass  by  her  deed  exeeut<^d  and  acknowledged  according  to  the  provisions  of 
the  Fines  and  Becoveries  Act,  1833  (3  &  4  Will  IV.  c.  74),  whether  the 
interest  be  in  possession  or  reversion,  and  whether  the  sale  of  the  real 
estate  be  or  be  not  made. 

Thomas  Pick,  by  his  will  dated  in  1841,  after  making  certain 
devises  and  bequests,  gave,  devised,  and  bequeathed  certain  heredita- 
ments and  all  other  his  real  estate  not  therein  otherwise  disposed 
of,  and  also  his  residuary  personal  estate,  to  Joseph  Chamberlain 
and  others,  upon  trust  to  sell  and  dispose  of  the  real  estate,  and  get 
in  and  convert  into  money  the  personal  estate  not  consisting  of 
money,  and  thereout  to  pay  the  costs  of  such  sale,  and  his  debts 
and  funeral  and  testamentary  charges  and  expenses,  and  the 
pecuniary  legacies  therein  mentioned ;  and  as  to  the  residue  of 
such  money  upon  trust  to  invest  the  same  in  or  upon  Parliamentary 
stocks,  or  public  funds,  or  other  Government  or  real  securities,  and 
to  pay  and  apply  the  interest,  dividends,  and  annual  produce  of 
the  said  stocks,  funds,  and  securities  unto  and  for  the  benefit, 
maintenance,  education,  and  advancement  of  all  and  every  the 
children  and  child  of  the  testator's  late  nephew  John  Exton  North, 
who  might  be  living  at  the  time  of  his  (the  testator's)  decease,  in 
such  manner,  shares,  and  proportions  as  the  trustees  should  think 
fit,  until  the  youngest  of  such  children  should  attain  his  *or  her  age  [  *70  ] 
of  twenty-one,  and  upon* his  or  her  attaining  twenty-one,  upon 
trust  to  pay  and  assign  the  whole  of  the  said  residuary  trust  monies 
unto  all  and  every  such  children  of  his  said  nephew,  and  to  the 
issue  of  such  as  should  be  dead  leaving  issue  then  living,  such 
children  and  issue,  if  more  than  one,  to  take  in  equal  shares  as 
tenants  in  common ;  and  in  case  any  one  or  more  of  the  sons  or 
son  of  his  said  nephew  John  Exton  North  should  die  under  twenty- 
one  without  issue  him  surviving,  or  being  a  daughter  or  daughters 
under  the  age  of  twenty-one  years  and  without  having  been 
married,  then  the  testator  directed  that  the  share  or  shares  of  him, 
her,  or  them  so  dying,  as  well  original  as  accruing,  should  go  and 
be  paid  to  the  survivor  or  survivors  of  them  the  said  children  and 

(1)  Franks  v.  Bollans  (1868)  L.  B.  Gh.  D.  344,  62  L.  J.  Oh.  363 ;  Miller 
3  Ch.  717,  37  L.  J.  Ch.  664,  18  L.  T.  v.  Collim  [1896]  1  Ch.  673, 65  L.  J.  Ch. 
623  ;  In  re  Jakeman^s  TruaU  (1883)  23      363,  74  L.  T.  122,  C.  A. 
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the  isBue  of  the  deceased  children  as  aforesaid.  And  the  testator 
thereby  empowered  his  trustees,  at  their  absolute  discretion,  to 
postpone  the  sale  of  his  real  estate ;  but  he  declared,  that  such 
postponement  should  not  prevent  it  from  being  deemed  to  have  the 
character  and  quality  of  personal  estate  immediately  after  his  (the 
testator's)  decease,  and  he  directed  that  the  rents  should  in  the 
meantime  go  in  the  same  manner  as  the  annual  income  of  the 
produce  of  the  sales  thereby  directed  would  have  gone. 

The  testator  died  in  April,  1842,  leaving  seven  children  of  his 
nephew  John  Exton  North  surviving.  Mary,  one  of  the  children, 
in  1833  intermarried  with  the  defendant  Samuel  Street.  By  an 
indenture,  dated  the  12th  of  February,  1846,  made  between  Samuel 
Street  and  the  said  Mary  his  wife  of  the  one  part,  and  the  plaintiff 
William  Briggs  of  the  other  part,  (and  which  said  indenture  was 
by  the  said  Mary  duly  acknowledged  according  to  the  provisions  of 
the  Act  of  Parliament  for  Abolishing  Fines  and  Recoveries  (i)),  all 
the  part  and  share  of  them  the  said  Samuel  *  Street  and  Mary  his 
wife,  or  either  of  them,  of  and  in  the  residuary  real  and  personal 
estate  of  the  said  testator,  were  assigned  by  the  said  Samuel  Street 
and  Mary  his  wife  unto  the  said  William  Briggs,  his  executors, 
administrators,  and  assigns,  for  securing  the  repayment  to  the  said 
William  Briggs,  his  executors,  administrators,  and  assigns,  of  the 
sum  of  400Z.  and  interest.  The  deed  contained  a  covenant  by 
Samuel  Street  to  pay  the  premiums  upon  two  policies  of  insurance, 
with  liberty,  in  case  of  default,  that  the  said  William  Briggs  should 
pay  the  premiums  and  hold  the  mortgage  deed  as  a  security  for 
their  repayment  to  him  with  interest.  Notice  of  the  incumbrance 
was  given  to  the  trustees  and  executors. 

A  subsequent  mortgage  of  the  interest  of  Samuel  Street  and 
Mary  his  wife  in  the  residuary  estate  of  the  testator  was  made  in 
March,  1847,  to  James  Sparling,  which  security  was  afterwards 
assigned  to  James  Moss  Sparling. 

In  November,  1847,  a  Jiat  in  bankruptcy  issued  against  Samuel 
Street. 

Some  portions  of  the  real  estate  devised  by  the  will  of  the 
testator  to  the  children  of  his  nephew,  John  Exton  North,  had  been 
sold  by  the  trustees  before  the  institution  of  the  suit,  and  other 
parts  of  that  estate  were  sold  before  the  Master  under  the  decree 
in  this  cause.  The  personal  estate  was  exhausted  in  the  payment 
of  debts. 

(1)  Stat.  3  &  4  Will.  IV.  c.  74. 
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The  bill  was  filed  in  1848  by  the  plaintiff,  William  Briggs,  against       Bbioos 
the  trustees  and  executors  of  the  testator,  and  also  against  the     chambbb- 
other  incumbrancers  on  the  interest  of  Samuel  Street  and  Mary        ^^^• 
his  wife  in  the  testator's  estate,  and  the  other  residuary  legatees  of 
that  estate,  for  the  execution  of  the  tr^isls  of  the  will,  and  the 
transfer  to  him  (the  ^plaintiff)  of  the  interest  of  Samuel  Street  and        [  *72  ] 
Mary  his  wife  therein. 

Mr.  Glaese  and  Mr.  Smythe  for  the  plaintiff. 

[Their  arguments  and  the  principal  cases  cited  by  them  are 
sufficiently  stated  in  the  following  judgment,  which  has  made  it 
now  unnecessary  to  refer  to  the  earlier  cases,  since  they  are  covered 
by  the  decision  in  the  present  case.] 

Mr.  Sparling  for  the  second  mortgagee,  whose  assignment 
was  not  acknowledged,  submitted  that  it  was  nevertheless  a  valid 
charge  on  the  equitable  interest  of  Samuel  Street  and  Mary  his  wife 
under  the  will. 

Mr.  Rogers  for  the  assignees  of  Samuel  Street. 

Mr.  Baggnllay  for  Mary  Street,  the  wife,  and  her  children, 
submitted  that  the  will  of  the  testator  operated  as  a  complete  con- 
version of  the  real  estate  into  money ;  and  that  being  in  the  state 
of  money,  according  to  the  express  will  of  the  testator,  and  in  fact, 
the  acknowledgment  under  the  Fines  and  Recoveries  Act  could  not 
be  of  any  avail.      *He   relied    on  Hobby  v.  AUen{\),  Stiff e  v.       [ '^a  ] 

(1)  Cited  from  Id  Jur.  835.     This  can  do  no  act  to  affect  such  an  interest 

case,  from  the  coincidence  in  date,  and  during?  the  life  of  the  tenant  for  life, 

in  the  names  of  the  parties,  seems  to  This  does  not  come  new  upon  me.    It 

be  the  same  case  which  is  reported  in  is  a  point  upon  which  my  mind  has 

4  De  G.  &  Sin.  289,  under  the  name  of  long  been  made  up.    I  must  dismiss 

Hobby  V.  Coilins.    There  is,  however,  the  petition.**     In  4  De  Q.  &  Sm.  291, 

a  materia]  di£ferenoe  in  the  two  repre-  the  judgment  of  his  Honour  is  thus 

sentations  of  what  fell  from  the  Vice-  given :  '*  It  appears  to  me  doubtful,  at 

Chaiycellor.    According  to  the  report  least,  whether  Mrs.  Hodges'  ri^ht  to 

of  the  case  in    the   Jurist  (vol.    15,  her  250/.  will  be  affected  by  what  has 

p.  836),  which  was  the  report  brought  been  done,  if  she  shall  become  a  widow 

before  the  Coui-t  in  the  principal  case,  in  her  mother's  lifetime.     The  point  is 

the  judgment  of  Sir  J.   L.  Knight  not  new  to  me,  as  I  have  had  occasion 

Bruce,  V  -C,  was  in  the  following  more  than  once  to  think  of  it.'*    It 

words:  ** The  object  of  this  petition  is  would  appear  that  the  report  in  the 

the  reversionary  interest  of  a  married  Juiist  is  inaccurate,  at  least  in  stating 

woman  in  a  sum  of  money  charged  on  that  his  Honour  dismissed  the  petition, 
land.    I  think  that  the  married  woman 
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Bbiqos  Everett  (\),  Clark  v.  Cook  (2).  There  was  also  this  distinction 
Cham'beb-  between  the  case  of  May  v.  Roper  (8)  and  the  present  case,  that  the 
LAIN.  Qj^Q  ^^g  ^  reversionary  interest  and  the  other  an  interest  in  posses- 
sion, and  that  in  the  former  there  was  a  positive  direction  to  sell 
without  any  discretion  being  left  in  the  trustees  to  defer  the  sale. 
The  same  difference  in  the  facts  distinguished  this  case  from  that 
of  Forbes  v.  Adams  (4).  They  were  cases  in  which  there  was  indeed  a 
power  to  sell,  but  without  any  distinct  trust  for  sale. 

Mr.  Russell  and  Mr.  Fleming  for  the  executors. 

Thb  Yioe-Ghanoellor  : 

The  question  which  was  reserved  for  the  decision  of  the  Court  was, 
whether  the  conveyance  by  a  married  woman  of  her  interest  in  real 
[  *74  ]  estate  devised  for  sale  by  the  will  under  *which  the  interest  arises, 
was  sufficient  to  pass  such  interest.  The  Act  for  the  Abolition  of 
Fines  and  Recoveries,  and  for  the  Substitution  of  more  simple 
Modes  of  Assurance,  was,  as  it  appears  to  me,  not  only  intended 
to  embrace  an  interest  of  this  kind,  but  does  by  its  express  words 
include  it.  The  interpretation  clause,  by  which  the  Act  is 
introduced,  points  out  to  what  the  Act  is  to  extend.  Under  the 
word  ''land"  it  would  appear  that  the  Legislature  designed  that 
every  possible  description  of  real  estate  should  be  included,  and  the 
definition  of  the  word  "  estate  "  is  not  less  comprehensive.  The 
word  ''  estate,"  it  is  said,  '*  shall  extend  to  an  estate  in  equity  as 
well  as  at  law,  and  shall  also  extend  to  any  interest,  charge,  lien, 
or  incumbrance  in,  upon,  or  affecting  land,  either  at  law  or  in 
equity,  and  shall  also  extend  to  any  interest,  charge,  lien,  or 
incumbrance  in,  upon,  or  affecting  money,  subject  to  be  invested 
in  the  purchase  of  land."  Words  could  scarcely  be  found  more 
general  in  operation  or  more  clearly  expressed  than  the  first 
words  of  this  interpretation  clause,  which  define  the  word  to  mean 
**  an  estate  in  equity  as  well  as  at  law."  That  the  Act  was  intended 
to  have  full  and  ample  operation  in  the  case  of  a  married  woman, 
is  clear  upon  the  77th  section,  which  enacts  that  it  shall  be  lawful 
for  every  married  woman,  in  every  case  but  that  of  a  tenant  in  tail, 
by  deed  '*  to  dispose  of  lands  of  any  tenure,  and  money  subject  to 
be  invested  in  the  purchase  of  lands,  and  also  to  dispose  of,  release, 
surrender,  or  extinguish  any  estate  which  she  alone,  or  she  and 

(1)  43  R.  B.  135  (1  My.  &  Or.  37).  (3)  4  Sim.  360 ;  see  next  page. 

(2)  84  R.  E.  334  (3  De  Qt,  &  Sm.  333).  (4)  9  Sim.  462 ;  see  po$t,  p.  578. 
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her  husband  in  her  right,  may  have  in  any  lands  of  any  tenure  or  Bbioos 
in  any  such  money  as  aforesaid."  These  words,  therefore,  enable  chambkb- 
a  married  woman,  by  her  deed  acknowledged  according  to  the  ^"^^ 
provisions  of  the  Act,  to  dispose  of  any  interest  in  land  either  at 
law  or  in  equity,  or  any  charge,  lien,  or  incumbrance  in  or  upon  or 
affecting  land,  either  at  law  or  in  equity.  Now,  what  is  *the  [  *76  ] 
property  in  question  ?  It  is  an  interest  in  land  which  has  been 
given  by  the  will  of  the  testator  to  a  lady  who  has  executed  a 
disposition  under  this  Act.  The  argument  which  has  been  addressed 
to  the  Court  against  giving  effect  to  the  disposition  so  made  has 
been, — that,  as  the  land  was  directed  by  the  will  to  be  and  has 
been  converted  into  money,  the  Court  will  regard  it  as  money  only, 
and  therefore  as  a  species  of  property  which  could  not  be  disposed 
of  by  means  of  a  fine,  and  cannot  now  be  disposed  of  by  any  con- 
veyance substituted  for  a  fine.  I  should  have  had  no  doubt  or 
hesitation  in  saying  that  the  interest  of  this  lady  under  the  will  of 
the  testator  might  be  disposed  of  by  deed  executed  and  acknowledged 
according  to  the  Act,  if  it  had  not  been  for  the  case  of  Hobby  v. 
AUen  (1),  in  which  the  then  yice-Chancellor  Knight  Brucb  is 
reported  to  have  come  to  a  different  conclusion.  This  decision 
directly  conflicts  with  the  case  of  May  v.  Roper  (2).  I  cannot  dis- 
tinguish the  two  cases.  A  difference  suggested  is,  that  in  one  case 
the  interest  was  reversionary ;  but  the  question  does  not  turn  on 
the  difference  between  an  interest  in  possession  and  an  interest  in 
reversion.  The  question  is,  whether  it  is  an  interest  in  land  which 
can  pass  by  a  fine,  or  by  a  deed  having  a  like  effect. 

In  May  v.  Roper  there  was  a  devise  of  real  estate  in  trust  for 
sale,  and  out  of  the  proceeds  to  set  apart  2,0002.  for  the  testator's 
widow  for  her  life,  and  to  invest  the  residue  until  the  eldest  of  the 
testator's  children  should  attain  twenty-one,  or  marry  with  his 
wife's  consent,  and  then  to  divide  the  principal  monies  into  as 
many  shares  as  there  were  children ;  and  he  directed  that  the  shares 
should  be  paid  to  them  as  they  respectively  attained  twenty-one,  or 
married  with  such  consent ;  and  after  the  decease  of  his  wife  he 
directed  that  the  2,0002.  should  be  divided  in  the  same  ^manner  as  [  *76  ] 
the  residue.  The  testator  left  his  widow  and  five  children ;  and  the 
widow  afterwards  devised  a  messua^^e  to  her  executors  in  trust  for 
sale,  and  to  invest  the  proceeds  and  her  residuary  personal  estate 
upon  trust  for  the  children,  and  pay  one-fifth  to  them  respectively 

(1)  15    Jur.    835.      See    anU,    p.         (2)  4  Sim.  360. 
375  n. 
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Briogs       as  they  should  attain  twenty-one.    Both  wills  directed  that  the  real 
Chambbb.     estate  should  be  absolutely  converted.    The  real  estate  was  sold, 
^"'^        either  wholly  or  partly,  under  the  decree  in  the  suit.    All  the 
children  attained  twenty-one,  and  one  of  the  daughters  and  her 
husband  executed  a  mortgage  of  her  share  and  interest  in  the 
monies  produced  from  the  real  and  personal  estate  under  both  wills, 
and  covenanted  to  levy  a  fine  of  the  share  and  interest  thereby 
assigned,  and  the  fine  was  levied  accordingly.    The  Viob-Chancellob 
OF  England  held,  that  the  fine  barred  the  wife  of  all  the  interest 
that  she  could  derive,  either  from  the  land,  or  the  proceeds  of  the 
sale  of  it.     His  Honour  referred  to  the  case  of  Ooodrick  v.  Shot- 
holt  (1),  in  which  perhaps  the  question  did  not  so  distinctly  arise,  as 
in  the  case  then  before  him.  There  is  then  the  case  of  Hunter-  v.  Jiidd 
before  the  same  learned  Judge,  which  was  cited  from  Mr.  Shapter's 
note,  and  in  which  it  was  held  that  the  fine  bound  the  interest  of 
the  wife  in  the  freehold  and  leasehold  estate  to  which  the  married 
woman  was  entitled.     Next,  there  occurs   the  case  of  Forbes  v. 
Adams  (2),  in  which  the  property  that  passed  by  the  fine  was  clearly 
in  the  shape  of  money.    It  was  money  which  was  subject  to  a 
direction  to  be  laid  out  in  land,  and  which  money  was  the  proceeds 
of  a  charge  created  on  an  estate  in  Jamaica.     The  acknowledgment 
of  the  mortgage  before  a  magistrate  was  by  the  law  of  that  colony 
analogous  to  a  fine ;  and  the  Yice-Chancbllob  of  England  says, 
that  Mrs.  Forbes,  by  her  execution  and  acknowledgment,  gave  the 
same  effect  to  the  conveyance  as  if  the  estate  had  been  in  this 
country  and  she  had  levied  a  fine ;  and  he  adds, ''  In  that  case  all 
[  *77  ]       possible  *interest  that  she  might  have  previously  had,  either  at  law 
or  in  equity,  in  the  estate,  would  have  been  barred  "  (s). 

In  the  case  now  before  me  there  is  a  devise  to  trustees  to  sell 
the  real  estate  of  the  testator,  and  out  of  the  proceeds  this  lady, 
and  the  other  children  of  the  testator's  nephew,  are  to  be  paid  their 
respective  shares.  There  is,  therefore,  a  legal  and  an  equitable 
interest  created,  and  that  equitable  interest  in  the  estate  is  not  in 
the  trustees,  but  in  the  several  persons  for  whose  benefit  the  sale  is 
to  be  made.  The  lady  has  an  equitable  interest  in  her  share,  and 
the  case  appears  to  me  to  fall  as  distinctly  as  it  can  do  within  the 
words  of  the  statute.  If  that  be  so,  how  can  I  refuse  to  give  effect 
to  the  language  of  the  statute?  It  is  to  be  regretted  that  the 
learned  Judge  who  decided  the  case  of  Hobby  v.  Allen  did  not  give 

(1)  Plrec.  Oha.  333.  (3)  9  Sim.  467. 

(2)  9  Sim.  462. 
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bis  reasons  for  the  judgment,  as  it  woald  have  been  satisfactory  to       Briogb 
have  known  the  exact  grounds  on  which  it  proceeded.     I  do  not     chambeb- 
think  there  is  any  substantial  distinction  on  this  point  between        ^^^• 
this  case  and  that  of  May  v.  Roper,  or  Forbes  v.  Adams.     My  own 
impression  has  always  been  that  a  fine  bars  every  possible  interest 
of  this  kind ;  and,  notwithstanding  the  great  attention  due  to  the 
opinion  of  the  learned  Judge  who  decided  Hobby  v.  Alien,  which 
has  caused  me  to  hesitate,  I  think  I  am  bound  to  hold  that  the 
interest  of  the  married  lady  in  the  real  estate  under  the  will  in  this 
case  passed  by  her  deed. 


EDELSTEN  v.  VICK(l).  isss. 

,                                             AprU  16, 16. 
(11  Hare,  78-87  ;  S.  0.  18  Jur.  7.)  

The  plaintiffs,  who  represented  the  original  patentees  of  an  article,  the  ^^^^i  ^•"*^* 
patent  for  the  manufacture  of  which  had  expired,  continued  to  use  [  ^^  1 
lahels  on  their  goods,  printed  from  the  original  blocks  belonging  to  the 
patentees,  on  which  labels  the  goods  were  described  as  patented.  The 
defendants  adopted  and  issued  labels,  closely  resembling  those  of  the 
plaintiffs.  And  under  such  circumstances,  although  the  description  of 
the  plaintiffs*  goods  on  their  labels  as  being  patented,  had  ceased  to  be 
strictly  true,  the  CointT  granted  an  injunction,  restraining  the  defendants 
from  using  labels  beaiing  an  inscription  appearing  to  designate  the  goods 
contained  therein  as  being  manufactured  by  the  plaintiffs. 

Thb  bill  was  filed  by  Peter  Edelsten  and  John  Alfred  Williams, 
against  Joseph  Yick  and  another ;  and  it  stated,  that,  in  December, 
1838,  and  for  some  time  previously,  Daniel  Foote  Tayler  and  Henry 
Shuttleworth  carried  on  business  in  copartnership  as  manufacturers 
of  pins ;  and  that  they  were  the  proprietors  of  certain  letters  patent, 
dated  the  21st  of  August,  1887,  which  had  been  granted  to  them 
for  the  manufacture  of  solid-headed  pins,  being  a  renewal  of  certain 
earlier  letters  patent  of  May,  1824,  which  had  been  granted  to  one 
Wright ;  and  that  Tayler  and  Shuttleworth  manufactured  and  sold 
Bolid-headed  pins  under  such  letters  patent ;  and  they  had  also 
been  appointed  pin  manufacturers  to  her  Majesty  and  other 
members  of  the  Royal  Family :  that  Daniel  Foote  Tayler  retired 
from  business  in  December,  1888,  and  the  business  was  afterwards 
carried  on  under  the  letters  patent  by  Shuttleworth  alone,  under 
the  style  of  D.  F.  Tayler  &  Go. :  that  Shuttleworth  became  bank- 
rupt in  December,  1889,  and  the  business  was  thenceforward 
carried  on  by  the  assignees  under  the  bankruptcy,  under  the  same 
style,  for  the  benefit  of  the  creditors  of  Shuttleworth,  until  October, 

(1)  Oheavin  v.  Walker  (1876)  5  Oh.  D.  850. 46  L.  J.  Oh.  686, 37  L.  T.  300. 
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Edslstxh     1842,  when  the  pin  machinery  and  effects,  and  all  the  interest  of 

vioK.        the  assignees  in  the  letters  patent,  with  the  right  or  privilege  of 

carrying  on  the  trade  of  pin  manufacturers  under  the  style  or  firm 

of  D.  F.  Tayler  &  Co.,  and  the  engraved  plate  and  drawings  relating 

thereto,  were  sold  and  assigned  to  the  plaintiffs. 

The    bill    then    stated,    that  the  plaintiffs  had  removed    the 
manufactory  from  Woodchester,  where   it   had  been   theretofore 
carried  on,  to  Birmingham ;   and  that  they  had  carried  on  the 
[  ^7u  ]       business  under  the  style  or  firm  of  '*  Edelsten  and  Williams,  *late 
D.  F.  Tayler  &  Co.,"  and  had  used  such  style  or  firm  in  their 
invoices,  price  lists,  and  address  cards,  and  generally  in  communica- 
tions addressed  directly  to  their  customers ;  but  in  goods  made  up 
for  sale  to  the  public,  the  plaintiffs  had  in  many  cases  continued  to 
use  the  old  labels  of  the  said  firm  of  D.  F.  Tayler  &  Co.,  printed 
from  the  old  engraved  plates  and  wooden  blocks  of  such  firm ;  and, 
in  particular,  the  plaintiffs  had,  in  making  up  for  sale  solid-headed 
pins  of  the  best  quality,  manufactured  by  them  according  to  the 
method  of  the  said  letters  patent,  and  with  the  improvements 
subsequently  introduced  in  the  process,  continued  to  use  such  old 
labels ;  and  the  solid-headed  pins  manufactured  by  the  plaintiffs, 
and  made  up  in  packets  with  such  labels,  are  known  to  the  trade 
and  the  public  as  the  pins  of  D.  K.  Tayler  &  Co. ;  and  such  pins  so 
made  up  are  well  known  and  are  in  great  demand,  not  only  in  the 
United   Kingdom,  but  also  on  the  continent  of  Europe  and  in 
America  and  Australia ;    and  the  plaintiffs  have  enjoyed  great 
reputation  with  the  public  on  account  of  the  good  quality  of  the 
said  pins,  and  have  made  great  gains  by  the  sale  of  them.    That 
plaintiffs  make  up  their  best  solid-headed  pins  in  sheets  of  paper 
of  a  pink  colour,  each  sheet  containing  twelve  or  ten  rows  of  pins, 
six  or  five  rows  at  each  end  of  the  sheet,  with  a  vacant  space  in  the 
centre  of  the  sheet ;  and  in  such  vacant  space  there  is  printed  or 
stamped  in  green  ink,  as  well  on  the  outside  as  on  the  inside  of  the 
sheet,  a  label  or  stamp  by  means  of  the  said  old  engraved  plates ; 
and  the  plaintiffs  make  up  pins  to  be  sold  by  wholesale,  by  inclosing 
twelve  of  such  sheets  in  one  wrapper,  and  each  such  wrapper  has  a 
label  or  stamp  printed  or  stamped  on  the  outside  thereof  in  green 
ink,  by  means  of  one  of  the  said  old  wooden  blocks.    That  the 
label  on  the  outside  of  the  said  sheets  consists  of  an  ornamental 
border,  with  the  following  words  printed  within  such  border,  viz., 
"  Solid  Headed  Pins.    D.  F.  Tayler  &  Co.,  exclusive  patentees,  and 
r  •so  ]       specially  appointed  manufacturers  *to  Queen  Victoria  and  all  the 
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Royal  Family,  London."  That  the  label  on  the  inside  of  the  said  Bdblbtibh 
sheets  consists  of  an  ornamental  border,  with  the  following  words  viok. 
printed  within  such  border,  viz.  "The  inimitable  Patent  Solid 
Headed  Pins,  exclusively  made  by  D.  F.  Tayler  &  Co.,  London,  on 
a  new  and  improved  principle,  are  unlike  those  of  any  other  manu- 
facture, in  consequence  of  the  whole  pin  being  formed  of  one  piece 
of  wire,  whereby  the  head  is  rendered  immovable  and  its  slipping 
oflf  impossible ;  also  D.  F.  Tayler  &  Co.'s  unequalled  Drilled  Eyed 
Needles."  That  the  label  printed  on  the  said  wrappers  consists  of 
the  Royal  Arms  with  the  following  words:  "By  her  Majesty's 
Patent.  Solid  Headed  Pins,  exclusively  manufactured  by  D.  F. 
Tayler  &  Co.  under  appointment  from  Queen  Victoria  and  all  the 
Royal  Family.  D.  F.  Tayler  &  Co.'s  Solid  Headed  Pins. 
London." 

The  bill  then  stated,  that  the  letters  patent  so  granted  to  Daniel  , 

Foote  Tayler  and  Henry  Shuttleworth  had  expired. 

The  bill  then  stated,  that  the  plaintiffs  had  lately  discovered, 
and  the  fact  was,  that  the  defendants,  pin  manufacturers  of 
Birmingham,  have  manufactured  and  sold  considerable  quantities 
of  solid-headed  pins;  and  that  they  have  fraudulently  made  up 
such  pins  for  sale  in  sheets  of  paper  of  the  same  colour  as  the 
sheets  sold  by  the  plaintiffs,  and  impressed  with  labels  or  stamps 
in  the  same  colour,  and  made  in  imitation  of  and  closely  resembling 
the  labels  so  as  aforesaid  used  by  the  plaintiffs ;  and  that  the  defen- 
dants have  so  done  for  the  purpose  of  passing  off  and  enabling 
others  to  pass  off  the  pins  manufactured  by  them  for  the  pins  of 
the  plaintiffs ;  and  that  the  defendants  have  sold  a  considerable 
quantity  of  pins  so  made  up.  That  the  labels  printed  on  the  out- 
side of  the  sheets  of  pins  so  made  up  by  the  defendants  has  an 
ornamental  border  precisely  resembling  the  ornamental  border  of 
the  label  printed  on  the  outside  of  the  ^plaintiffs'  sheets,  save  that  [  *^^  ] 
on  the  ornamental  border  of  the  defendants  there  are  introduced 
the  following  words,  viz.  "  J.  Vick,  from  the  late."  That  such  words 
are  printed  separate  and  distinct  from  the  words  within  the  border, 
and  are  so  arranged  as  not  to  attract  the  attention  of  ordinary 
purchasers.  That  the  words  within  the  border  on  such  labels  of 
the  defendants  are  precisely  the  same  and  printed  in  precisely  the 
same  character  as  those  on  the  plaintiffs'  label,  save  that  the  order 
of  two  of  the  lines  is  changed.  That  the  label  printed  on  the  inside 
of  the  said  sheets  of  the  defendants  has  an  ornamental  border 
precisely  resembling  the  ornamental  border  on  the  label  printed  on 
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EDBL8TBM  the  inside  of  the  plaintiflfs'  sheets ;  and  the  inscription  on  such  label 
VicK.  on  the  defendants'  sheets  is  printed  in  letters  precisely  resembling 
the  plaintiffs',  and  is  as  follows :  ''  The  inimitable  Patent  Solid 
Headed  Pins,  made  on  a  new  and  improved  principle,  are  unlike 
those  of  any  other  manufacture,  in  consequence  of  the  whole  pin 
being  formed  of  one  piece  of  wire,  whereby  the  head  is  rendered 
immovable,  and  its  slipping  off  impossible."  And  that  the  label 
printed  on  the  outside  of  the  wrappers  used  by  the  defendants  as 
aforesaid,  differs  from  the  label  printed  on  the  outside  of  the  plain- 
tiffs' wrappers  only  in  having  the  following  words  added  to  it: 
''  J.  Vick,  from  the  late."  The  bill  stated,  that  the  plaintiffs,  on 
becoming  aware  of  such  fraudulent  acts  on  the  part  of  the  defen- 
dants, did,  by  their  solicitor,  apply  to  the  defendants,  requiring 
them  to  desist  from  using  labels  and  wrappers  counterfeiting  the 
labels  and  wrappers  of  the  plaintiffs,  and  stating  that  proceedings 
would  be  taken  against  the  defendants,  unless  they  engaged  not  to 
use  such  labels  and  wrappers ;  that  the  defendants  had  not  com- 
plied with  such  request,  and  had  by  their  solicitor  stated,  in  answer 
to  such  application,  that  they  would  defend  any  proceedings  that 
might  be  taken. 

The  bill  charged,  that  the  defendants  had  made  considerable 
[  *d2  ]  ^profits  by  the  sale  of  pins  made  up  in  such  sheets  and  wrappers 
as  aforesaid,  and  that  they  ought  to  account  for  the  same  to  the 
plaintiffs ;  and  it  prayed,  that  the  defendants  might  be  restrained 
by  injunction  from  making  or  causing  to  be  made,  or  using,  any 
engraved  plates  or  blocks  resembling  or  made  in  imitation  of  the 
said  engraved  plates  and  blocks  of  the  plaintiffs,  and  from  making 
up  pins  and  selling  pins  made  up  in  sheets  or  packets  impressed 
with  the  said  labels  or  stamps  of  the  defendants,  or  having  printed 
or  impressed  thereon  any  labels,  stamps,  devices,  or  marks 
resembling  or  made  in  imitation  of  the  said  labels  of  the  plaintiffs, 
or  having  printed  or  impressed  thereon  any  inscription  consisting 
of  any  combination  of  words  intended  or  appearing  to  designate 
the  said  firm  of  D.  F.  Tayler  k  Go.  or  the  plaintiffs ;  and  that  an 
account  might  be  taken  of  the  profits  made  by  the  defendants  from 
the  sale  of  pins  made  up  by  them  in  sheets  and  packets  impressed 
with  the  said  labels  or  stamps,  and  that  the  defendants  might  be 
ordered  to  pay  the  amount  of  such  profits  to  the  plaintiffs. 

The  plaintiffs  moved  for  the  injunction,  according  to  the  prayer 
of  the  bill. 

Mr.  KoU  and  Mr.  A.  Smith  for  the  plaintiffs. 
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Mr.  Bacon  and  Mr.  Hardy  for  the  defendants.  Bdelstew 

In  addition  to  the  cases  adverted  to  in  the  judgment,  Perry  v. 
Truefitt  (i)  and  Bidding  v.  How  (2)  were  cited. 

The  Vicb-GhancblIiOB  : 

This  case  is  one  in  which  the  injunction  must  be  granted, 
although  not  to  the  extent  asked.  The  principles  to  be  ^applied  [  *83  ] 
in  cases  like  the  present  are  laid  down  by  Lord  Langdale  in  Croft 
V.  Day  (3),  and  I  may  adopt  his  words.  Lord  Lanodalb  says,  ''  It 
is  perfectly  manifest  that  two  things  are  required  for  the  accom- 
plishment of  a  fraud  such  as  is  here  contemplated.  First,  there 
must  be  such  a  general  resemblance  of  the  forms,  words,  symbols, 
and  accompaniments  as  to  mislead  the  public;  and  secondly,  a 
sufficient  distinctive  individuality  must  be  preserved,  so  as  to 
procure  for  the  person  himself  the  benefit  of  that  deception  which 
the  general  resemblance  is  calculated  to  produce.  To  have  a  copy 
of  the  thing  would  not  do,  for  though  it  might  mislead  the  public 
in  one  respect,  it  would  lead  them  to  the  place  where  they  were  to 
get  the  genuine  article,  an  imitation  of  which  is  improperly  sought 
to  be  sold.  For  the  accomplishment  of  such  a  fraud,  it  is  necessary 
in  the  first  instance  to  mislead  the  public,  and  in  the  next  place  to 
secure  a  benefit  to  the  party  practising  the  deception  by  preserving 
his  own  individuality  "  (4).  Then  speaking  of  the  labels  which 
were  there  in  question,  he  says,  ''It  is  truly  said,  that,  if  any  one 
takes  upon  himself  to  study  these  two  labels,  he  will  find  several 
marks  of  distinction.  On  the  other  hand,  the  colours  are  of  the 
same  nature,  the  labels  are  exactly  of  the  same  size,  the  letters  are 
arranged  in  precisely  the  same  mode,  and  the  very  same  name 
appears  on  the  face  of  the  jars  or  bottles  in  which  the  blacking  is 
put.  It  appears,  therefore,  to  me,  that  there  is  quite  sufficient  to 
mislead  the  ordinary  run  of  persons,  and  that  the  object  of  the 
defendant  is  to  persuade  the  public  that  this  new  establishment  is 
in  some  way  or  other  connected  with  the  old  firm  or  manufacturer, 
and  at  the  same  time  to  get  purchasers  to  go  to  90},  Holborn  Hili, 
and  not  to  97,  High  Holborn  "  (5).  In  the  present  case,  the  labels 
on  the  packets  of  pins  sold  by  the  defendants  bear  on  the  top  the 
title  ''  Her  Majesty's  Letters  ^Patent."    The  embellishments  of       L  ^^^  ] 

(1)  63  R  B.  11  (6  Beav.  66).       p.  88). 

(2)  42  B.  B.  231  (8  Sim.  477).         (5)  64  B.  B.  at  p.  22  (7  Beay.  at 

(3)  64  B.  B.  18  (7  Beav.  85).        p.  89). 

(4)  64  B.  B.  at  p.  21  (7  Beav.  at 
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EDsrOTEN  the  label  are  of  the  same  character,  and  they  are  arranged  in  the 
YtoiL  same  form  and  prmted  in  the  same  Gothic  type  as  the  labels  of 
the  plaintiffs.  The  same  colours  are  moreover  used,  and  there 
is  a  similar  scroll  or  border.  To  the  general  eye,  therefore,  they 
resemble  the  plaintiffs'  labels,  although  upon  a  minute  examination 
differences  may  be  detected.  I  agree  with  the  argument  on  the 
part  of  the  defendants,  there  must  be  an  intention  to  deceive  the 
public,  or  this  Court  will  not  interfere.  That  was  established  in 
Sykes  v.  Sykes  (1),  which  was  followed  by  the  case  of  Crawshay  v. 
Thompson  (2) ;  and  in  this  case  the  defendants  have  not  denied, 
in  a  satisfactory  way,  that  they  intended  such  a  deception.  The 
charge  in  this  bill  is,  that  they  had  made  up  pins  for  sale  in  sheets 
of  paper  of  a  colour  and  with  labels  in  imitation  of  those  of  the 
plaintiffs',  *'  and  the  defendants  have  so  done  for  the  purpose  of 
passing  off  and  enabling  others  to  pass  off  the  pins  manufactured 
by  the  defendants  for  the  pins  of  the  plaintiffs."  The  defendants, 
in  their  affidavits,  traverse  this  charge  in  its  whole  length  in  one 
allegation,  They  say,  "  We  deny  that  we  have  fraudulently  made 
up  such  pins  for  sale  in  sheets  of  paper  of  the  same  colour  as  the 
sheets  sold  by  the  plaintiffs,  and  impressed  with  labels  or  stamps 
in  the  same  colour,  and  made  in  imitation  of  and  closely  resembling 
the  labels  so,  as  aforesaid,  used  by  the  plaintiffs ;  and  that  the 
defendants  have  so  done  for  the  purpose  of  passing  off  and  enabling 
others  to  pass  off  the  pins  manufactured  by  the  defendants  for  the 
pins  of  the  plaintiffs."  Every  branch  of  the  sentence  is  here 
coupled  with  the  conjunction  "and,"  leaving  it  consistent  with 
the  terms  of  the  affidavits,  that  there  might  have  been  the 
intention  to  deceive  the  public  which  the  complaint  of  the 
plaintiffs  supposed.  Looking  to  the  evident  care  with  which  the 
[  *86  ]  affidavits  are  framed,  I  think  that  this  *is  not  a  satisfactory  denial 
of  the  charge  in  the  bill.  I  do  not  say,  however,  that,  if  the 
allegation  of  the  fraudulent  intention  of  the  defendants  had  been 
more  distinctly  negatived,  the  Court  would  have  been  concluded 
by  the  effect  of  that  denial.  It  is  impossible  to  look  into  the 
minds  of  the  defendants,  or  to  detect  their  secret  motives.  The 
question  rather  is,  whether  their  acts  were  such  as  were  likely  to 
mislead  the  public.  It  is,  I  think,  enough  to  say,  that,  considering 
all  the  points  of  resemblance  between  the  sheets  and  labels  of  the 
plaintiffs*  and  the  defendants'  in  character,  colour,  and  otherwise,  a 
jury  would  be  bound  to  assume  that  it  had  not  been  the  result 

(1)  27  E.  B.  420  (3  B.  &  C.  541).  (2)  61  B.  B.  541  (4  Man.  &  G.  357). 
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of  a  fortuitous  occurrence  of  events,  but  had  arisen  from  design.     Kdklstbv 
I  am  of  opinion  that  the  design  of  the  defendants  must  be  taken        yick. 
to  be,  so  to  frame  the  sheets  and  labels  that  an  unwary  purchaser 
might  be  deceived  and  led  to  mistake  one  for  the  other. 

It  has  been  argued,  that  the  name  of  "  Taylor's  Solid  Headed 
Pins,"  was  only  used  as  a  description  of  the  article  ;  and  that,  if  an 
article  has  acquired  a  particular  name,  the  Court  will  not  restrain 
the  use  of  the  name  by  any  person  entitled  to  make  and  sell  the 
article.  No  doubt,  in  a  fair  case,  there  being  no  property  in  a 
mere  name,  it  may  be  open  to  the  use  of  all  persons  dealing  in  the 
article  which  it  describes.  Thus,  a  maker  of  pins  of  this  descrip- 
tion may  say,  "  I,  John  Smith,  manufacture  and  sell  Taylor's 
Solid  Headed  Pins;"  and  the  Court  would  not  in  such  a  case 
grant  an  injunction  to  restrain  the  use  of  that  name.  It  was  said, 
that  when  a  patent  expired  it  was  open  to  the  public  at  large  to 
adopt  the  description  of  the  article  by  which  it  had  become  known 
to  the  world,  and  to  use  the  label  by  which  the  articles  made  by 
the  plaintififs  had  been  theretofore  distinguished.  It  does  not, 
however,  follow,  because,  upon  the  expiration  of  the  patent  the 
article  and  its  known  description  became  open  to  all,  that  therefore 
all  would  become  entitled  to  use  the  label  by  which  the  patentees 
♦had  been  accustomed  to  distinguish  their  goods.  The  public  may  [  *^^  ] 
have  acquired  confidence  in  that  particular  label,  and  that  con- 
fidence may  have  given  a  value  to  it  which  the  patentees  may  be 
entitled  to  have  protected  after  the  expiration  of  their  patent. 

It  was  contended  that  the  plaintiffs  were  not  the  patentees,  and 
that  they  had  no  title  to  the  label ;  but  it  is  not  the  patent,  but  the 
continuous  use  of  the  label  for  a  certain  period  of  time,  which 
confers  the  right  to  protection;  and  the  length  of  time  during 
which  this  use  by  the  plaintiffs  and  those  to  whose  rights  they 
have  succeeded  existed,  is  a  sufficient  title. 

It  has  also  been  contended,  that  the  plaintiffs,  by  describing 
their  manufacture  as  a  patented  article,  without  any  explanation 
that  the  exclusive  privilege  of  the  patent  had  expired,  were  guilty 
of  a  misrepresentation,  and  did  not  therefore  come  into  Court  with 
clean  hands,  or  put  forward  a  right  which  the  Court  would  respect. 
I  am  particularly  anxious  that  it  should  be  understood,  that  all 
persons  applying  to  this  Court  for  its  extraordinary  interposition 
by  way  of  injunction,  should  show  that  they  themselves  have  not 
been  guilty  of  fraud  or  misrepresentation  ;  and  that,  if  they  have 
made  any  representations  to  the  public,  they  must  show  that  such 
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VicK.  Any  fraudulent  intention.  If,  therefore,  in  this  case,  there  had 
never  been  any  patent  granted  for  the  manufacture  of  these  pins, 
or  if  after  the  term  of  the  patent  had  expired  the  plaintiffs  had 
taken  up  the  use  of  the  term  "  patented,"  as  descriptive  of  their 
manufacture,  and  had  first  circulated  the  labels  in  that  form,  I 
should  probably  have  thought  that  the  case  came  within  this 
ground  of  objection  to  the  interference  of  the  Court.  But  here 
that  was  not  so ;  the  blocks  for  the  labels  had  been  made  during 
[  *87  ]  the  existence  of  the  patent,  when  the  ^representation  was  perfectly 
true.  The  plaintiffs  became  the  proprietors  of  the  rights  of  the 
original  patentees,  and  of  the  blocks,  labels,  and  other  property ; 
and  those  labels,  which,  as  the  external  demonstration  of  the 
article,  had  acquired  a  certain  value  or  had  attracted  a  certain 
degree  of  confidence,  they  continued  to  use.  It  is  no  doubt  to  be 
much  preferred,  that  no  representation  should  be  issued  to  the 
public  which  is  not  strictly  true ;  but  in  a  case  in  which  the  goods 
have  become  known  by  a  description  which  was  originally  accurate 
in  every  part,  if  I  were  to  hold  that  the  continued  use  of  this 
description  disentitled  the  party  to  the  assistance  of  the  Court,  it 
would  be  going  much  farther  than  I  did  in  refusing  to  interfere  by 
injunction  where  the  plaintiff  had  adopted  and  used  the  word 
**  patent "  untruly  and  without  foundation  (i). 

With  regard  to  the  argument  of  the  defendants  that  the  injunc- 
tion would  be  an  injury  to  their  business,  the  answer  is  that  that 
will  not  be  so,  if  their  case  be  true.  If  on  the  contrary  they  allege 
that  it  will  be  an  injury  or  impediment  to  the  sale  of  their  goods, 
if  they  are  restrained  from  using  the  plaintiffs*  wrappers,  it  appears 
to  me  that  they  confess  the  whole  case. 

The  Court  granted  an  injunction  restraining  the  defendants 
from  using  labels  containing  any  inscription  intending  or  appear- 
ing to  designate  the  pins  manufactured  by  the  defendants  as  being 
made  by  D.  F.  Tayler  &  Co.,  or  by  the  plamtiffs. 

(1)  ante,  p.  435. 
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PATERSON  V.  MURPHY  (I).  isbh. 

I^b.  25. 
(11  Hare,  88—92 ;  S.  0.  22  L.  J.  Ch.  882 ;  17  Jur.  298 ;  21  L.  T.  O.  S.  86.)  

A  lady,  who  had  lent  a  sum  of  money  on  an  equitable  mortgage  by  a     '^^^^»  ^•"^* 
deposit  of  title  deeds,  signed  a  memorandum  accompanying  the  deposit,  L  ^^  J 

which  expressed  that  the  mortgagor  should  pay  off  the  mortgage  debt  by 
certain  quarterly  instalments,  and  after  paying  a  specified  amount  to  the 
mortgagee,  should  invest  the  remaining  instalments  in  Consols  for  the 
benefit  of  the  children  of  A.  The  mortgagee  subsequently  signed  another 
memorandum,  directing  the  mortgagor  to  continue  to  pay  the  instalments 
of  the  debt  to  her,  and  not  invest  them  in  Consols  as  before  directed.  Both 
of  these  documents  were  made  in  the  handwriting  of  the  mortgagor,  under 
the  directions  of  the  mortgagee,  and  the  mortgagor  thereby  had  notice  of 
them ;  and  it  was  held,  in  a  suit  for  the  administitition  of  the  estate  of  the 
mortgagee,  that,  by  the  effect  of  the  first  memorandum  and  the  notice 
thereof  to  the  mortgagor,  he  became  a  trustee  for  the  children  of  A.  of  the 
monies  directed  to  be  invested  in  Consols ;  and  that  the  first  memorandum 
constituted  a  voluntary  declaration  of  trust,  which  the  mortgagee  could  not 
revoke,  and  to  the  benefit  of  which  the  children  of  A.  were  entitled  as 
against  the  next  of  kin  of  the  mortgagee. 

Paterson,  being  about  to  build  some  houses,  borrowed  800/.  of 
the  testatrix  in  the  cause,  and  deposited  with  her  the  title  deeds  of 
the  site,  by  way  of  security,  accompanied  by  a  memorandum,  in 
his  own  handwriting,  and  which  he  prepared  under  her  direction  ; 
by  which  it  was  expressed,  that  Paterson  was  to  pay  the  testatrix 
102.  a  quarter  from  Christmas,  1847,  until  the  sum  of  70Z.  should 
be  paid;  that  he  was  then  to  invest  101.  a  quarter  in  Consols, 
until  200{.  should  be  invested ;  and  after  the  decease  of  the 
testatrix,  he  should  transfer  the  200/.  Consols,  and  pay  the  divi- 
dends, to  the  children  of  J.  P.  Murphy,  and  Eleanor,  his  wife,  in 
equal  shares,  when  the  youngest  attained  twenty -one ;  but  if  any 
of  such  children  should  die  before  the  youngest  should  attain 
twenty-one,  then  the  share  of  the  one  so  dying  should  be  divided 
among  the  children  of  Eleanor  Murphy,  as  and  when  they  attained 
twenty-one  years.  This  memorandum,  although  written  by  Pater- 
son, was  not  signed  by  him ;  but  it  was  signed  by  the  testatrix. 
Subsequently,  after  some  portion  of  the  702.  had  beei\  paid,  but 

(1)  This  case  involved  the  creation  appear  to  have  received  the  full  con- 

of  a  voluntary  trust  of  a  legal  chose  in  sideration  in    this    case  which   later 

action  which  was  incapable  of  being  cases  show  to  be  necessary  in  order 

legally  transferred.      Such    a    trust,  that  a  voluntary  direction  by  way  of 

being  based  on  declaration    and  not  gift  may  be  enforceable  as  a  binding 

on  transfer,   required   distinct    proof  declaration  of  trust  on  the  part  of  the 

that  the  voluntary  settlor  intended  to  donor.     But  the  case  is  divested  of  its 

assume    the   position    and    responsi-  original  importance  by  the  fact  that 

bilities  of  a  trustee  of  the  chose  in  choses   in   action  are  now  generally 

action  in  aid  of  the  supposed  volun-  transferable  at  law. — ^O.  A.  8. 
tary  trust.    This  requirement  does  not 
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Patbkson  before  any  investment  in  Consols  was  made,  another  memorandum 
MuBPHT.  ^^^  drawn  up,  also  in  the  handwriting  of  Paterson,  and  signed  by 
the  testatrix,  in  the  following  words :  **  I  wish  you  not  to  make  the 
investment  in  Consols,  nor  to  pay  the  same  to  the  children  of 
Eleanor  Murphy,  but  to  continue  the  payment  to  me."  Paterson 
[  *»9  ]  thenceforward  continued  to  make  *the  payments  to  the  testatrix, 
on  the  footing  of  the  latter  memorandum.  After  her  decease,  the 
children  of  J.  P.  Murphy  and  Eleanor  Murphy  claimed  the  200i. 
Consols,  and  the  dividends  which  would  have  accrued  thereon  if 
the  investment  had  been  made,  on  the  ground  that  the  first 
memorandum  amounted  to  a  settlement  and  declaration  of  trust  of 
the  fund,  of  which  Paterson,  the  trustee,  had  notice;  that  by  the 
effect  of  such  notice  he  became  a  trustee  for  them,  notwithstanding 
that  the  creation  of  the  trust  had  not  been  communicated  to  them 
until  after  the  second  memorandum  had  been  made;  and  that, 
under  such  circumstances,  the  testatrix  had  not  reserved  to  herself 
the  power  of  revoking  the  trust  which  the  first  document  had 
created. 

The  question  was  argued  on  the  petition  of  the  children  claiming 
as  cestuis  que  trust,  presented  in  a  suit  for  the  administration  of 
the  estate  of  the  testatrix. 

Mr.  Terrell,  for  the  petitioners,  cited  Bill  v.  Curetan  (1),  Smith 
V.  Lyne  ('^),  Kekeivich  v.  Manning  (8),  Moore  v.  Darton  (4),  Exton  v. 
Scott  (6),  l^letcher  v.  Fletcher  (6),  and  M^Fadden  v.  Jenkyns  (7). 

Mr.  Smythe,  for  the  next  of  kin  of  the  testatrix,  cited  Hughes 
V.  Stubbs  (8). 

The  cases  of  Oarrod  v.  Lord  Lauderdale  (9),  and  WalUvyn  v. 
Coutis  (10),  were  also  referred  to  in  the  argument. 

Mr.  Cracknell,  for  Paterson,  the  trustee. 

[90]        The  Vicb-Chancellor  : 

I  think  I  am  bound  to  hold,  that  there  has  in  this  case  been  a 

(1)39    E.    E.    258  (2  My.  &    K  (5)  38  E.  E.  72  (6  Sim.  31 ). 

60;<).  (6;  67  E.  E.  6  (4  Hare,  67). 

(2)  60  E.  E.  180  (2  Y.  &  C.  C.  C.  (7)  65  E.  E,  354  (1  Ph.  153). 
345).  (8)  58  E.  E.  147  (1  Hare,  476). 

(3)  ID.  M.&  a.  176;  to  be  reprinted  (9)  30  E.  E.  105  (2  Euas.  &  My. 
in  01  E.  E.  451). 

(4)  87  E.  E.  464  (4  De  G.  &  Sm.  (10)  17  E.  E.  173  (3  Mer.  707). 
517). 
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complete  declaration  of  trast  of  the  fund  in  qaestion  on  the  part  of     Patersok 

this  lady.     There  appears  to  be  everything  necessary  to  render  the      hubphy. 

declaration  binding  and  complete.     There  was  at  the  time  of  the 

memorandum  an  existing  fund,  which  consisted  of  a  debt  due  from 

Paterson.    It  was  therefore  necessary  that  Paterson  should  have 

notice  of  the  trust  which  the  settlor  created,  and  that  notice  is 

shown  to  have  been  given  by  the  fact,  that  the  memorandum  was 

drawn  up  by  Paterson  himself.    The  document  is  signed  by  the 

lady,  and  it  expresses  what  is  to  be  done  with  the  fund  after  her 

decease.    It  is  to  be  given  beneficially  among  certain  children, 

when  the  youngest  has  attained  twenty-one;  and  if  none  attain 

twenty-one,  then  over.     This  being  the  transaction  which  takes 

place,  I  have  to  consider  whether  it  does  or  does  not  amount  to  a 

complete  declaration  of  trust,  or  whether  it  can  be  assimilated  to 

the  case  of  one  who,  for  his  own  benefit,  passes  over  his  property, 

or  a  portion  of  it,  to  an  agent,  to  be  distributed  by  the  agent 

amongst  his  creditors  or  others.    In  order  to  bring  the  transaction 

within  the  principle  applicable  to  the  latter  class  of  cases,  it  must 

be  viewed  merely  as  an  arrangement,  whereby  the  property  is  to 

be  disposed  of  for  the  benefit  of  the  lady  herself,  and  which 

arrangement  it  was  open  to  her  to  alter  or  discontinue  at  her 

pleasure.    I  am  not  aware  of  any  authority  for  carrying  the 

principle  of  the  cases  of  Wallwyn  v.  Coutta  (l),  and  Garrod  v.  Lord 

Lauderdale  (2),  farther  than  to  arrangements  for  the  payment  of 

creditors.    I  do  not  know  that  that  doctrine  has  ever  been  applied 

as  between  the  settlor  and  persons  who  are  purely  the  objects  of 

his  bounty,  the  former  having  appointed  an  agent  to  administer 

the  bounty,   and  declared  for  whom  it  was  intended.      In   the 

case  of  a  voluntary  declaration,  the  obvious  inference  is,  that  it 

*i8  made  for  the  benefit  of  the  persons  in  whom  the  maker  of  the       [  *»i  ] 

declaration  means  thereby  for  the  first  time  to  create  an  interest 

in  the  property  to  which  it  relates.    A  provision  for  payment  of 

the  debts  of  the  party  making  the  declaration  is  wholly  different 

in  its  nature.    The  trustee  of  the  property  of  the  settlor,  which  is 

directed  to  be  applied  in  payment  of  debts,  may  be  regarded  as 

standing  in  the  position  of  a  steward  or  agent  of  the  debtor,  whose 

duty  it  is  to  satisfy  the  debts,  according  to  the  directions  which  he 

may  receive,  and  hand  over  the  balance  to  his  principal.    I  am  not 

aware  that  a  declaration,  made  in  favour  of  persons  who  are  purely 

(1)  17  B.  E.  173  (3  Mer.  707).  (2)  30  E,  B.  105  (2  Euas.  &  My. 

461). 
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Patebsok     volunteers,  has  ever  been  held  to  constitute  merely  an  agency  for 
MUBPHT*     ^^^  exclusive  purposes  of  the  settlor.    Nor  do  I  know  of  any  case 
in  which,  in  order  to  establish  a  voluntary  trust,  it  has  been  held 
necessary  that  the  cestuis  que  trust  should   be  informed  of  its 
creation  or  existence — whether  the  effect  of  the  transaction  be  to 
pass  the  trust  property  to  the  trustee,  or  to  declare  an  interest  in 
property  previously  vested  in  him.    Moore  v.  Barton  (1)  seems  to 
be  very  nearly  the  present  case,  although  there  are  some  distinc- 
tions between  the  cases.     The  document  in  that  case  was  signed  by 
the  trustee,  and  was  actually  handed  over  to  the  person  benefited, 
by  the  testatrix  in  her  lifetime  ;  so  that,  in  fact,  the  question  of  a 
donatio  mortis  causd  would  have  been  raised,  if  the  Yice-Changbllob 
had  not  held  that  it  was  precluded  by  the  fact  that  the  circumstances 
constituted  a  complete  declaration  of  trust  inter  vivos.    In  Kekewich 
V.  Manning  (2),  and  in  other  cases  of  the  same  description,  the  only 
question  has  been,  whether  the  settlor  meant  to  declare  or  pass  an 
interest  to  certain  cestuis  que  trustent,  in  property  which  had  been 
placed  in  particular  hands.     I  was  referred  to  the  case  of  Hughes 
V.  Stibbbs  (8) ;  but  that  was  the  case  of  a  verbal  communication.     It 
may  be  doubtful  whether  the  Court  would  hold  that  a  voluntary 
[  ♦92  ]       ♦trust  could  be  created  by  merely  oral  expression ;  so  much  might 
depend  on  a  correct  report  of  the  words.    If,  as  part  of  a  verbal 
communication  by  a  supposed  settlor,  he  had  used  words  of  this 
sort,  "  I  propose  to  do  so  and  so,"  or,  "  It  is  my  present  intention  " 
to  do  it,  the  effect  might  be  to  show  that  he  had  not  at  the  time 
absolutely  determined  to  create  the  trust ;  and  in  such  a  case,  I 
can  well  imagine  that  the  Court  would  require  extremely  strong 
evidence  before  it  would  say  that  an  irrevocable  trust  was  created. 
In  Hughes  v.  Stubbs,  the  lady  gave  an  order  to  Cropper  for  a  sum 
of  150Z.,  and  at  the  same  time  gave  him  verbal  directions  to  apply 
the  money  to  make  up  the  difference  in  value  of  the  lOOZ.  legacy 
given  in  the  will,  and  the  value  of  a  share  of  lOOZ.  stock  in  the 
London  and  Birmingham  Railway  Company  at  the  time  when  such 
legacy  should  be  payable,  thinking  it  unnecessary  to  alter  her  will. 
The  meaning  of  the  testatrix  no  doubt  was,  as  Vice-chancellor 
WiOBAM  held,  that  the  money  should  be  a  testamentary  appropria- 
tion, and  not  a  present  declaration  of  trust,  and  that  she  wished  to 
retain  the  same  power  over  that  sum  as  over  what  she  had  given 
by  her  will. 

(1)  87  B.  B.  464(4  De  G.  &Sm.  517).      in  91  B.  B. 

(2)  1 D.  M.  ft  G.  176 ;  to  be  reprinted         (3)  68  B.  B.  147  (1  Haie,  476). 
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In  this  case  the  lady  has  caused  to  be  reduced  into  writing,  and     patebsok 
has  signed,  a  clear  and  distinct  statement  of  what  she  wishes  to  be     mubpht. 
done  with  the  trust  fund  ;  and  I  cannot  see  what  this  can  amount 
to  less  than  a  declaration  of  trust,  and  there  is  no  power  of  revoca- 
tion reserved  by  the  document.    I   must,  therefore,  declare  the 
children  entitled. 


HAYNES  V.  FORSHAW(l).  isfts. 

Anril  19  20 

(11  Hare,  93—106  ;  S.  0.  22  L.  J.  Ch.  1060;  17  Jur.  930;  1  W.  R  346.)  juay  7. 

A  testator  charged  his  debts  and  legacies  upon  his  estate  generally,  and     ^         y  q 
devised  and  bequeathed  the  residue  to  his  six  sons  as  tenants  in  common,  |    ' 

giving  his  executors  powers  of  sale.  One  of  the  sons,  who  was  the  only  *-  ^ 
acting  executor,  was  in  partnership  with  another  person,  and  paid  debts  of 
the  testator,  with  monies  advanced  by  the  partnership ;  he  also  purchased 
the  residuary  shares  of  several  of  his  brothers;  and  he  borrowed  money 
from  the  plaintiff,  and  deposited  with  him  the  title  deeds  of  i^  and  lease- 
hold estates  of  the  testator,  by  way  of  security  for  the  same,  with  a  note 
undertaking  to  make  over  the  property  to  the  plaintiff  when  required. 
The  partnership  became  bankrupts,  and  a  deed  was  made  conveying  the 
residuary  estate  of  the  testator  to  trustees  upon  trust,  among  other  things, 
to  repay  to  the  assignees  of  the  bankrupts  the  advances  made  to  the  executor 
by  the  firm  :  Held,  in  the  circumstances  of  the  case,  that  the  contract  for 
security  between  the  plaintiff  and  the  executor  was  not  for  an  equitable 
mortgage  of  the  testator's  estate  comprised  in  the  deposited  deeds,  under  the 
powers  given  to  the  executors  by  the  will,  but  was'a  contract  for  an  equitable 
mortgage  of  no  more  than  the  beneficial  interest  of  the  executor  therein. 

That  although  debts  of  the  testator  had  been  paid  by  means  of  the  advances 
made  by  the  partnership  to  the  executor,  and  although  the  assignees  of  the 
bankrupts  might  possibly  be  entitled  to  stand  in  the  places  of  the  creditors 
so  paid  as  against  property  still  remaining  in  the  hands  of  the  executor, 
they  could  not  so  stand  in  the  places  of  the  creditors  as  to  possess  the 
rights  which  those  creditors  originally  had,  of  following  the  property  of  the 
testator  which  had  been  aliened  by  the  executor  for  his  own  purposes  or 
benefit 

That  the  plaintiff  was  entitled  to  have  the  estate  of  the  testator  marshalled, 
so  that  the  subsisting  debts  and  charges  thereon  might  be  thrown  in  the 
first  place  on  the  residuary  estate  of  the  testator,  not  comprised  in  the 
original  mortgage. 

Thb  testator  by  his  will  dated  in  1888,  directed  his  debts  to  be 
paid,  and  devised  his  Everton  estate  (which  was  partly  leasehold)  to 
his  wife  for  her  life ;  and  subject  to  her  life  interest,  he  directed  that 
it  should  sink  into  and  become  part  of  his  residuary  estate ;  and 
after  directing  his  executors  to  settle  at  their  discretion,  with  all 
convenient  speed,  the  affairs  of  a  partnership  in  which  he  was 
engaged,  he  authorised  and  empowered  them,  or  any  or  either  of 

(1)  Farhall  v.  FarhaU  (1871)  L.  B.  12  Eq.  98,  102 ;  lev.  L.  B.  7  Ch.  123,  il 
L.  J.  Ch.  146,  25  L.  T.  865. 
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Haynes  them  who  should  qualify  to  that  his  will,  at  any  time  that  they,  or 
FoBSHAw.  &^7  or  either  of  them,  should  in  their  or  his  discretion  think 
proper,  and  notwithstanding  the  minority  of  his  children,  to  sell 
all  his  personal  and  real  estate,  or  any  part  thereof,  of  which  he 
was  seised  and  possessed  or  interested  in,  both  in  his  individual 
and  sole  right,  and  in  his  right  as  one  of  the  partners  of  the 
firm  in  his  will  mentioned  ;  and  he  empowered  his  said  executors,  or 
any  or  either  of  them  as  aforesaid,  to  execute  sufficient  deeds  of 
conveyance  of  the  same  to  the  purchaser  or  purchasers  thereof; 

t  *94  ]  and  he  declared  *that  it  was  his  will  that  the  moneys  arising  by 
the  sale  thereof  should  be  placed  out  at  interest  by  his  said 
executors,  or  any  or  either  of  them,  on  Government  or  real  security, 
to  answer  the  purposes  of  that  his  will ;  and  he  empowered  his 
said  executors,  upon  payment  of  the  money  arising  from  the  sale 
of  all  or  any  part  of  his  said  personal  or  real  estate,  to  sign  and 
give  proper  receipts  for  the  same ;  and  after  giving  certain  legacies 
he  bequeathed  to  each  of  his  children  living  at  his  decease  the  sum 
of  5,000Z.,  to  be  paid  to  each  child  when  and  so  soon  as  he  or  she 
should  attain  twenty-one  or  marry ;  and  he  charged  all  his  estate 
with  the  payment  of  an  annuity  to  his  wife  and  the  said  legacies 
to  his  children,  and  for  the  maintenance  and  education  of  his 
children;  and  he  gave  and  devised  the  residue  of  his  real  and 
personal  estate  unto  such  of  his  sons  as  should  be  living  at  the 
time  of  his  decease,  to  be  equally  divided  between  them  when  and 
as  soon  as  his  said  sons  should  attain  the  age  of  twenty-one  years ; 
and  he  appointed  his  son  Jonathan  Higgenson,  and  others,  executors 
of  his  will.  The  testator  died  in  1884,  leaving  his  widow,  his  said 
son  Jonathan,  and  seven  other  children  (five  of  whom  were  sons) 
surviving  him.  The  will  was  proved  in  1885  by  Jonathan  Higgenson 
alone. 

In  August,  1848,  the  plaintiff,  who  was  the  uncle  of  Jonathan 
Higgenson,  lent  him  a  sum  of  8,000Z.,  and  in  the  year  1844,  a 
further  sum  of  8,400Z.  Previous  to  this  time  Jonathan  Higgenson 
had  become  the  purchaser  of  the  shares  of  four  of  his  brothers  in 
the  residuary  estate  of  the  testator,  and  had  thereby  become  entitled 
to  five-sixths  of  the  Everton  estate.  One  of  the  sons  of  the  testator 
was  still  a  minor.  In  1845,  the  plaintiff,  being  (as  he  stated  in  his 
bill)  about  to  leave  Liverpool,  applied  to  Jonathan  Higgenson  for 
security,  and  the  latter  thereupon  gave  the  plaintiff  a  promissory 
note  for  7,000Z.  and  deposited  with  him   the  title-deeds   of   the 

[  *96  ]       Everton  estate  devised  by  the  *te8tator'8  will,  accompanied  by  a 
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memorandam  as  follows,  dated  the  11th  of  June,  1845 :  **  My  Deab  Hatmbs 
Uncle,— Enclosed  I  hand  you  a  note  of  hand  for  7,000Z.,  and  here-  forshaw. 
with  you  have  the  deeds  of  the  houses  and  lands  in  Everton  Terrace, 
which  property  I  hereby  undertake  to  make  over  to  you  whenever 
required  by  you,  or  to  pay  the  said  note  of  hand  when  you  will 
return  the  deeds  which  you  hold  as  security  for  the  payment  of  the 
said  note.  List  of  deeds  you  have  herewith.  The  6,4002.  already 
received.  We  have  arranged  the  interest  to  the  4th  of  June,  the 
date  of  note,  and  the  remaining  600Z.  you  can  let  me  have  at  your 
convenience.  Interest  at  four-and-a-half  per  cent,  payable  half- 
yearly."  The  remaining  600Z.  was  never  advanced.  Jonathan 
Higgenson  became  bankrupt  in  November,  1847,  up  to  which  date 
he  paid  the  interest  on  the  6,400Z. 

By  a  deed,  dated  in  June,  1850  (to  which  the  plaintiff  was  not  a 
party),  all  the  estate  and  effects  of  the  testator  were  assigned  to  the 
defendants  H.  and  J.  Forshaw,  upon  trust  to  pay  all  debts  which 
were  or  should  thereafter  be  established  against  the  estate  of  the 
testator  ;  to  pay  his  widow  7,000Z.,  in  lieu  and  discharge  of  her  life 
interest  and  annuity,  and  other  claims  on  his  estate ;  to  pay  the 
remaining  legacies  to  his  daughters  and  son,  and  two  sums  of 
12,000Z.  and  14,000Z.  to  the  assignees  in  bankruptcy  of  Jonathan 
Hig.;en8on  and  his  partner,  such  sums  and  interest  to  be  paid  in  the 
order  therein  mentioned, — the  same  sums  of  12,000Z.  and  14,000Z. 
being  in  satisfaction  of  the  monies  advanced  by  the  firm  to  the 
testator's  estate ;  and  subject  to  such  payments,  to  divide  the 
residue  into  six  equal  parts,  and  pay  five-sixths  to  the  assignees 
in  the  bankruptcy,  and  one-sixth  to  the  son,  whose  share  was 
unsatisfied. 

The  plaintiff  by  his  bill  sought  to  enforce  the  charge  created  by 
the  deposit  of  the  title-deeds  of  the  Everton  ^property,  in  June,  [  *96  ] 
1845,  as  an  equitable  mortgage  of  the  entirety  of  that  estate ;  or  if 
not  as  at  least  an  equitable  mortgage  of  the  whole  interest,  original 
and  acquired,  of  ^Jonathan  Higgenson,  therein ;  and  in  the  latter 
case  the  plaintiff  claimed  to  have  the  estate  of  the  testator  mar- 
shalled, so  that  his  debts  and  legacies  might  be  satisfied  out  of 
the  other  parts  of  the  estate  not  subject  to  the  plaintiff's 
mortgage. 

The  parties  went  into  evidence,  by  which  it  appeared  that  debts 
of  the  testator,  to  a  large  amount,  were  outstanding  at  the  time  the 
advances  in  question  were  made  by  the  plaintiff  to  Jonathan 
Higgenson ;  and  Jonathan  Higgenson  stated  that  he  applied  to  the 
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Bayvkb      plaintiff  for  the  loan,  for  the  purpose  of  liquidating  a  legacy  due  to 

FoBAHAw.     one  of  his  brothers,  under  the  will  of  the  testator.     The  plaintiff, 

with  reference  to  the  loan,  in  answer  to  the  third  interrogatory, 

after  stating  the  sum  which  he  had  advanced  to  Jonathan  Higgenson, 

proceeded  thus: 

**  I  was  to  receive  interest  for  the  sum  advanced  at  the  rate  of 
four-and-a-half  per  cent.,  and  to  hold  the  deeds  of  the  Everton 
properties,  part  of  the  estate  of  the  late  John  Higgenson,  Esq.,  as 
«  security.  My  reason  for  taking  these  deeds  as  a  security  was  the 
knowledge  that  Mr.  Jonathan  Higgenson  had  settled  with  four  of 
his  brothers  for  their  shares  of  that  property  under  their  father's 
will,  and  that  he  himself  was  entitled  to  one-sixth  part  of  the  same 
under  the  will." 

Mr.  Wigram  and  Mr.  C,  Hall,  for  the  plaintiff. 

Mr.  Roll  and  Mr.  Selmt/n,  for  the  assignees  in  bankruptcy  of 
Jonathan  Higgenson  and  his  partner,  contended,  that,  in  respect 
of  the  debts  and  charges  on  the  estate  which  had  been  paid  off  by 
[  '97  ]  means  of  advances  from  the  firm,  they  *were  entitled  to  stand  in 
the  place  of  the  creditors  who  had  been  so  paid  as  against  the 
whole  of  the  estate  of  the  testator,  in  priority  to  any  alienee  whose 
title  depended  merely  on  the  interest  which  the  executor  could 
confer  in  his  own  right,  and  who  was  not  entitled  to  claim  as  a 
purchaser  of  the  testator's  estate. 

Mr.  Bacon  and  Mr.  Dickenson  for  the  parties  claiming  under 
the  deed  of  June,  1850,  insisted  that  they  were  entitled  to  the 
benefit  of  the  legal  estate  in  the  leasehold  portion  of  the  property, 
as  purchasers,  without  notice  of  any  claim  by  the  plaintiff;  and 
that  the  person  in  whom  the  legal  estate  of  the  copyhold  was  vested, 
was  a  trustee  for  the  same  parties,  as  having  acquired  an  interest 
without  notice  prior  to  the  claim  of  the  plaintiff. 

The  following  cases  were  cited:  Tylden  v.  Hyde{^),  Ball  v. 
Harm  (a),  Forbes  v.  PeococA  (»),  Stroughill  v.  Anstey(4,),  Miles  y. 
Dumford  (6),  Cole  v.  MudMe  (6),  PanneU  v.  Hurley  (7),  Page  v. 
Adam  (8),  and  Oosling  v.  Carter  (9). 

(1)  25  E.  E.  194  (2  Sim.  ft  Si  238).  (6)  89  E.  E.  274  (2  Sim.  N.  S.  234). 

(2)  48  B.  B.  90  (4  My.  &  Cr.  264).  (6)  A»te,  p.  332. 

(3)  65  B.  E.  4S5  (1  Ph.  717).  (7)  70  E.  E.  193  (2  CJoll,  t?4l). 

(4)  1  D.  M.  &  G.  635 ;  to  be  reprinted  (8)  55  R  E.  70  (4  Beav.  269). 
in  91  E.  E.  (9)  66  E.  E.  226  (1  GoU.  644). 
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The  Yicb-Ghangbllor  :  HAYinM 

After  stating  the  advances  of  6,4001.  made  by  the  plaintiff  to     fobshaw. 
Jonathan  Higgenson,  the  sole  acting  executor  of  John  Higgenson 
the  testator,  the  deposit  of  the  title  deeds  of  the  Everton  estate,  and 
the  note  or  memorandam  of  the  11th  of  June,  1845  (i),  proceeded : 

There  is  no  doubt  that  the  deeds  were  deposited  as  a  ^security        [  •ss  ] 
for  the  6,4002.  and  interest,  and  the  principal  question  is,  whether 
the  deposit  was  made  in  such  a  manner  as  to  create  an  effectual 
security  on  the  Everton  estate,  or  only  on  the  interest  of  Jonathan 
Higgenson  in  that  estate. 

The  Everton  property,  which  consisted  partly  of  copyhold  and 
partly  of  leasehold  estate,  formed  a  part  of  the  property  devised  by 
the  will  of  John  Higgenson,  the  father,  and,  subject  to  an  estate 
created  for  the  benefit  of  his  widow  during  her  life  or  widowhood, 
was  directed  to  fall  into  his  residuary  estate.  The  residuary  estate 
was  given  to  the  six  sons  of  the  testator  in  equal  shares  as  tenants 
in  common,  and  the  debts  of  the  testator  and  his  legacies  of  5,000/. 
a  piece  to  his  children  were  charged  on  the  whole  of  his  property. 
There  is  no  question,  that,  by  the  terms  of  the  will,  Jonathan 
Higgenson,  as  the  acting  executor,  had  power  to  deal  with  the 
property  for  the  payment  of  the  testator's  debts,  so  as  to  relieve 
purchasers  from  the  necessity  of  seeing  to  the  application  of  the 
purchase  monies ;  and  the  only  question  with  regard  to  the  trans- 
action now  before  the  Court  is,  whether  the  contract  with  the 
plaintiff  was  in  fact  a  contract  for  the  mortgage  of  the  whole  of  the 
Everton  estate,  or  only  of  the  interest  of  the  acting  executor 
therein.  Jonathan  Higgenson,  the  executor,  had  bought  up  the 
interests  of  four  of  his  brothers  in  the  residuary  estate,  and  was 
therefore  the  owner  of  five-sixths  of  the  property  in  question ;  and 
whilst  on  the  one  hand  it  is  contended  that  the  loan  was  made 
either  without  any  specific  security,  or,  if  any,  at  the  utmost  upon 
the  security  of  the  beneficial  interest  of  the  executor,  on  the  other 
hand  it  is  argued  that  the  intention  of  the  executor  was  to  charge 
the  interest  of  the  testator  in  the  estate  as  well  as  his  own. 

The  principle  upon  which  cases  like  these  turn  is  very  ♦plain."  [  "99  ] 
As  to  charges  made  by  an  executor,  or  one  having  power  to  dispose 
of  real  estate,  where  the  purchaser  is  not  bound  to  see  to  the 
application  of  the  money,  the  law  is  well  settled.  If  the  executor 
or  trustee  be  dealing  for  an  advance  of  monies,  and  that  advance  is 
made  by  a  third  party  to  the  executor  or  person  having  control  over 

(1)  Ante,  p.  593. 
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Hatnis  such  real  estate,  in  such  a  maimer  as  that  there  is  no  reason  to 
FoBSHAw.  ^^'^^  ^^^^  ^^^  contract  with  the  executor,  or  other  person  having 
that  authority  over  real  estate,  is  for  his  own  benefit,  then  the 
person  advancing  the  money  is  entirely  discharged  from  seeing  to 
its  application,  and  takes  the  estate  free  from  any  liability  in 
respect  of  the  money  so  advanced.  But  if,  on  the  other  hand,  the 
security  be  made  for  the  private  debt  of  the  executor,  or  for  an 
advance  made,  not  for  the  purposes  of  the  will,  but  to  the  executor 
or  other  party  on  his  own  account  or  for  his  own  benefit,  then  the 
party  making  the  advance  takes  subject  to  all  the  trusts  affecting 
the  same  under  the  will.  In  Watkins  v.  Cheek  (1),  Sir  John  Leach 
holds,  that  there  is  no  difference  in  the  application  of  the  principle 
between  the  case  of  one  who  deals  with  an  executor,  for  leaseholds, 
and  with  a  person  having  power  over  freeholds,  for  the  freeholds. 
In  this  case,  the  property  was  partly  freehold,  partly  leasehold.  It 
is  therefore  necessary  to  examine  how  far  in  the  particular  circum- 
stances of  this  transaction  it  appears  that  the  plaintiff  was  dealing 
with  Jonathan  Higgenson  as  representing  the  testator's  estate,  or 
as  obtaining  an  advance  of  monies  on  his  own  account  The  case 
is  singularly  put  in  the  bill,  and  more  singularly  in  the  evidence  of 
the  plaintiff  himself,  who  has  been  called  as  a  witness.  On  the  bill 
it  is  stated,  that,  before  August,  1848,  Jonathan  Higgenson,  the 
son,  applied  to  the  plaintiff,  a  Liverpool  merchant,  for  a  loan  of 
7,000Z.  at  four-and-a-half  per  cent.,  and  proposed  as  a  security  to 

[  *ioo  ]  give  a  mortgage  upon  an  estate  at  Everton,  part  of  an  *estate 
devised  by  John  Higgenson  his  late  father,  which  estate  was  partly 
copyhold  and  partly  leasehold,  and  which  loan  the  plaintiff  agreed 
to  make.  The  proposal  to  make  to  the  plaintiff  a  mortgage  of  the 
"estate,"  would, primd  facie,  mean  the  whole  estate;  but  it  is  to 
be  remembered  that  Jonathan  Higgenson  held  five-sixths  of  this 
estate  beneficially  in  his  own  right,  subject  to  the  life  estate  of  his 
mother  during  her  widowhood.  The  bill  then  says,  '*  that,  in 
pursuance  and  part  performance  of  this  agreement,  the  plaintiff,  in 
August,  1848,  lent  and  advanced  to  Jonathan  Higgenson  the  sum 
of  8,000Z.'*  Nothing,  however,  was  done  with  respect  to  the  pro- 
posed mortgage  for  the  succeeding  two  years.  The  bill  states,  that 
subsequently  the  plaintiff  advanced  to  Jonathan  Higgenson  the 
further  sum  of  8,400Z.  in  pursuance  of  the  aforesaid  agreement.  It 
appears  that  the  plaintiff  left  the  transaction  in  that  state  until 
Jonathan  Higgenson  was  about  to  leave  Liverpool,  when  he  asks  for 
(1)  25  B.  B.  181  (2  Sim.  ft  St.  190). 
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a  security  for  the  sam  of  6,400Z.  and  interest.  He  does  not  say  Hatnss 
that  he  asked  for  the  security  agreed  upon, — he  goes  on  from  1848  kobshaw. 
to  1845,  without  any  security  at  all,  and  then,  when  the  debtor  is 
about  to  leave  the  neighbourhood,  he  says,  "  I  wish  you  to  give  me 
some  security."  That  would  have  been  answered  by  security  of  any 
description,  by  personal  security ;  or  certainly  by  property  belonging 
to  the  executor,  as  well  as  property  which  he  held  as  representing 
the  testator's  estate.  It  is  then  stated  that  Jonathan  Higgenson, 
on  the  11th  of  June,  1845,  made  and  delivered  to  the  plaintiff  his 
promissory  note  for  7,000Z.,  and  that  together  with  the  deeds  he 
delivered  the  memorandum  in  writing  of  that  date  to  which  I  have 
referred  (l).  In  this  memorandum  nothing  is  stated  as  to  the 
devise  of  the  estate  by  the  testator  to  Jonathan  Higgenson,  or  that 
he  had  any  view  of  passing  the  whole  property  according  to  the 
power  which  he  possessed  under  the  ^testator's  will.  It  should  be  [  *ioi  ] 
observed,  that  this  advance  was  made  about  nine  years  after  the 
death  of  the  testator,  but  at  a  time  when  it  appears  that  there  were 
large  debts  of  the  testator  still  outstanding.  Then  comes  the 
transaction  of  1845,  when  the  plaintiff  says  he  called  for  security, 
not  referring  to  the  original  contract.  How  is  this  transaction 
represented  in  the  plaintiff's  own  depositions  ?  These  depositions 
are  sworn  after  the  answers  were  filed,  and  the  issue  challenging 
the  claim  had  been  raised.  If  in  the  contract  for  the  security  there 
had  been  any  reference  to  the  testator's  estate,  nothing  could  be 
clearer  than  that  it  was  the  plaintiff's  interest  and  duty  to  state  it ; 
but  from  what  the  plaintiff  says  with  regard  to  this  transaction,  I 
cannot  entertain  any  doubt  that  he  advanced  the  money  in  question 
without  being  told  that  it  was  required  for  the  purposes  of  the 
testator's  estate.  The  plaintiff  distinctly  states  in  his  depositions 
that  he  took  the  security  owing  to  his  knowledge  of  the  interest 
which  the  executor  had  acquired  in  his  brothers'  shares  of  the  estate. 
(His  Honour  read  the  plaintiff's  deposition  in  answer  to  the  third 
interrogatory,  suprUf  p.  694.)  It  is,  I  conceive,  very  creditable  to  the 
plaintiff  that  he  has  made  this  plain  and  fair  statement  of  his  own 
case,  which  clearly  shows  that  he  took  the  security  because  he  knew  of 
the  interest  of  Jonathan  Higgenson  in  the  estate,  and  does  not  state  that 
he  in  any  respect  looked  to  his  powers  as  representing  the  testator. 
The  authorities  on  the  effect  of  dealings  with  an  executor  are 
discussed  at  great  length  by  Lord  Eldon  in  M'Leod  v.  Drunnnond  (2). 
In  that  case  Sir  W.  Grant  had  thought  it  desirable  to  direct  an 
(1)  ArUe,  p.  593,  (2)  11  E.  E,  41  (17  Yes.  162). 
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Hatkeb      inquiry  into  the  circumstances  under  which  the  advances  were 

FoBSHAw.     ^^^^  to  th®  executors,  and  one  memorandum  was  produced  by 

whicli  the  two  executors,  Boss  and  Ogilvie,  undertook  to  assign  the 

[  *102  ]  bond  as  from  themselves,  *and  also  as  executors  (l).  Lord  Eldon, 
commenting  on  the  transaction,  says,  "  One  circumstance  has  great 
weight  with  me  ;  that  this  is  not  a  case  of  executors  applying  pro- 
perty in  their  hands,  and  raising  money  upon  a  deposit  or  sale  of 
that  property,  in  which  case  it  may  be  said  public  convenience 
requires  that  they  should  be  supposed  to  receive  it  for  the  purpose 
to  which  they  ought  to  apply  it ;  but  two  individuals,  each  happen- 
ing to  be  executor,  but  also  carrying  on  business  in  London  under 
the  known  firm  of  Boss  and  Ogilvie,  npply  to  these  bankers  for  money ; 
not  to  be  in  their  hands  probably,  or  by  intendment  for  the  uses  of 
the  will,  neither  of  them  appearing  to  be  dealing  as  executors  '*  (2). 
Lord  Eldon,  apparently,  does  not  consider  the  terms  of  the 
memorandum  as  expressing  that  they  were  acting  in  their  character 
of  executors.  In  another  part  of  his  judgment  he  remarks  on  the 
diflFerence  between  taking  a  security  for  a  present  advance  or  for  an 
antecedent  debt;  but  he  adds,  ''admitting,  however,  that  the 
bankers  had  no  other  motive  for  the  advance  upon  such  a  deposit 
than  they  generally  have,  if  it  appears  in  the  transaction  itself  that 
the  borrower  is  about  to  apply  the  money  so  raised  on  the  testator's 
property  to  objects  with  which  his  aflfairs  have  no  connection,  I 
should  hesitate  to  say,  that,  as  the  temptation  was  so  slight,  the 
Court  would  not  examine  whether  that  was  not  a  most  inequitable 
transaction  with  reference  to  the  persons  entitled  to  that  pro- 
perty "  (8).  In  that  case  Lord  Eldon  held  that  the  pledge  was  one 
that  could  not  be  made  good  of  itself ;  but  on  the  ground  of  lapse 
of  time  and  other  circumstances,  he  dismissed  the  bill,  holding  that 
the  co-executors  were  not  in  a  position  to  recover  the  property 
which  had  been  pledged.  In  Hill  v.  Simpson  (4),  Sir  W.  Grant  put 
his  decision  on  the  ground  that  the  party  dealing  with  the  executor 

[  *108  ]  did  not  in  truth  *rely  on  his  being  clothed  with  that  character,  but 
on  certain  representations  made  by  him  which  they  chose  to  receive 
without  question,  and  which  the  smallest  examination  would  have 
proved  to  be  false.  He  observes,  after  discussing  the  question  as 
to  the  exercise  of  the  powers  of  executors, — "Hitherto  I  have 
supposed    the  executor  pretending  no  other  authority  than  as 

(1)  11  R  R  at  p.  43  (14  Vee.  366).  (3)  11  E.  E.  at  pp.  46-47  (17  Ve«. 

(2)  11  R  E.  at  pp.  44-45  (17  Yea.      171.) 

169).  (4)  6  B,  E.  105  (7  Vee.  162), 
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executor;   and  that  the  other  defendants  relied  solely  upon  his      Hatvu 
authority  in  that  character ;  but  the  truth  is,  it  was  not  upon  his     fobshaw. 
legal  authority  as  executor  that  they  relied  ;  but  they  proceeded  as 
they  state  upon  the  faith  of  his  representation,  by  which  they  were 
induced  to  believe,  that  the  property  he  assigned  to  them  was 
actually  his  own  "  (1). 

In  the  present  case  it  is  clear  that  the  plaintiff  relied  on  the 
beneficial  interest  of  the  borrower.  It  is  true,  as  it  was  suggested, 
that  the  plaintiff  may  be  said  to  have  looked  on  it  as  an  additional 
security, — knowing  the  number  of  pitfalls  the  law  throws  in  the 
way  of  these  dealings ;  but  I  do  not  think,  under  all  the  circum- 
stances, I  can  possibly  hold  that  that  transaction  was  not  what  the 
plaintiff  represents  it  to  be, — a  deposit  of  deeds  to  the  extent  of 
giving  all  the  interest  of  the  depositor  in  his  own  right,  instead 
of  a  contract  founded  upon  the  security  of  the  testator's  estate. 

Another  question  then  arises.  It  appears  that  Jonathan  Higgen* 
son  had  a  very  large  interest  in  or  claim  on  the  estate  of  the 
testator,  in  respect  of  debts  which  had  been  paid  off  by  him ;  and 
in  the  course  of  paying  off  which  debts  he  had  obtained  large  sums 
of  money  from  the  firm  in  which  he  was  a  partner ;  and  it  appears 
also,  that  there  are  still  legacies  and  other  unsatisfied  charges  on 
the  property.  It  is  suggested  that  these  legacies,  and  the  beneficial 
interest  of  Jonathan  Higgenson  in  his  own  residuary  share,  and  as 
♦representing  other  residuary  legatees,  must  be  subordinate  to  the  [  "lOi  ] 
right  to  recover,  in  the  first  place,  the  monies  paid  in  discharge  of 
the  testator's  debts.  If  it  be  held,  as  I  have  concluded,  that  the 
plaintiff's  charge  is  not  upon  the  whole  estate,  but  only  upon  the 
five-sixths  in  which  Jonathan  Higgenson  was  beneficially  interested, 
and  which  forms  part  of  the  residue,  then  the  assignees  of  the 
bankrupts,  claiming  under  the  deed  of  June,  1860,  contend  that 
they  are  entitled  to  follow  the  whole  residuary  estate  of  the  testator, 
and  to  be  reimbursed  the  advances  made  to  Jonathan  Higgenson, 
the  executor,  by  the  firm,  and  for  the  payment  of  which  advances 
that  deed  provides.  They  say,  ''  We  have  made  large  advances  to 
you  in  respect  of  debts  of  the  testator,  which  have  by  these  means 
been  paid  off.  These  debts  were  originally  good  charges  on  the 
estate,  and  we  have  now  a  right  to  have  such  advances  satisfied  out 
of  all  or  any  part  of  the  estate  which  was  liable  to  such  charges." 
In  support  of  this  claim,  the  case  of  Ashby  v.  Ashby  (2)  was  cited, 
and  a  passage  in  Williams  on  Executors  referring  to  it.  In  which 
(I)  6  B.  R.  at  p.  110  (7  Yes.  169).  (2)  31  R.  R.  242  (7  B.  &  C.  444). 
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Hatnbs  case  the  Court  intimated  an  opinion,  that  where  a  party  has 
FoBraAw.  advanced  money  to  an  executor,  for  the  purpose  of  paying  a  debt  of 
the  testator,  he  may  have  a  right  to  obtain  a  judgment  de  bonis 
testatorii  but  not  to  charge  the  executor  personally.  I  am  not 
aware  that  there  is  any  existing  decision  which  goes  that  length  ; 
although  there  is  no  doubt,  that,  if  there  be  a  fund  in  Court  belonging 
to  the  estate  of  a  testator,  and  the  executor  has  paid  a  debt  due  from 
the  estate,  he  has  been  allowed  to  say,  place  me  in  the  position  of 
the  creditor  who  has  been  thus  paid ;  and  perhaps,  although  I  do 
not  find  such  a  case,  a  third  party  having  for  any  sufficient  cause 
discharged  a  debt,  might  be  permitted  to  stand  in  the  position  of  the 
creditor  as  against  the  fund,  or  against  devisees  and  other  persons 
[  ♦los  ]  taking  under  the  will :  but  I  know  of  no  case  in  which, — *a  devisee 
having  aliened  the  devised  estate,  a  party  who  has  paid  off  a  debt 
of  the  testator  could  by  that  means  affect  the  aliened  estate  with  a 
trust,  and  keep  the  debt  alive  against  the  alienee.  If  that  were  so, 
the  position  of  a  person  so  paying  off  the  debt  of  a  testator  would  be 
better  than  that  of  a  mortgagee ;  for  if  a  third  party  should  pay  off 
a  mortgage  on  the  estate  of  another  and  take  no  assignment  of  the 
mortgage  debt,  he  would  acquire  no  charge  on  the  mortgaged 
premises  in  respect  of  the  debt  which  he  had  so  satisfied. 

Here,  however,  the  case  is  rather  different  from  that  which  I 
have  supposed ;  for  it  is  not  the  case  of  a  person  himself  paying  off 
the  debt  of  the  testator,  but  paying  money  to  the  executor  generally 
and  giving  credit  to  him,  by  placing  money  in  his  hands  to  enable 
him  to  pay  off  a  debt.  It  was  said  by  Mr,  Roll  that  here  the  firm 
acted  as  executors ;  but  it  cannot  I  think  be  put  higher  than  an 
advance  to  the  executor, — it  was  carried  to  his  debit  in  the  books  of 
the  firm,  and  there  can  be  no  doubt  that  the  executor  would  be 
personally  liable.  According  to  the  opinion  intimated  in  Ashhy  v. 
Ashby,  if  you  advance  money  to  an  executor  generally  for  the 
purposes  of  the  estate,  he  having  property  of  the  testator's  in  his 
hands,  you  can  lay  hold  of  it;  but  if  he,  happening  to  be  the  owner 
as  well  as  executor,  aliens  part  of  that  property,  it  is  surely 
going  too  far  to  say  that  you  can  follow  that  property  in  the  hands 
of  the  purchaser,  and  recover  out  of  it  the  extent  of  your  advance. 
I  know  of  no  case  or  dictum  which  goes  that  length ;  although,  if 
the  property  had  still  remained  in  the  hands  of  the  executor,  it 
might,  perhaps,  in  such  a  case  have  been  recovered. 

The  plaintiff  claims  to  have  the  estate  marshalled,  and  there 
must  be  an  inquiry  what  legacies  and  phar^es  affect  the  property 
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comprised  in  his  security,  and  a  declaration  *that  the  plaintiff  is  Hatnbs 

entitled  to  have  sach  legacies  and  charges  thrown  in  the  first  place  fobsii aw. 

upon  the  estate  of  the  testator  other  than  the  Everton  property,  [  *106  ] 
comprised  in  his  eqaitable  mortgage. 


COX    V.    COX.  1853. 

(11  Hare,  118—126;  S.  0.  1  Eq.  E.  94 ;  1  W.  E.  345.)  ^^J' 

Where  the  plaintiff  had  contracted  to  correct  and  complete  from  materials  Wood,  V.-C. 
to  be  furnished  by  the  defendant,  a  book  which  the  defendant  expressed  his  [  118  ] 
intention  to  write,  and  agreed  also  to  supply  the  legal  information  con- 
nected  with  the  subject,  for  which  the  plaintiff  was  to  be  paid  a  certain 
remuneration,  according  to  the  number  of  pages  the  work  might  contain ; 
the  Court  refused  an  injunction  to  restrain  the  defendant  from  printing, 
publishing,  or  selling  the  legal  part  of  the  work  (which  the  plaintiff  had 
contributed,)  with  any  material  alteration  or  omission ;  and  also  refused  an 
injunction  to  restrain  the  defendant  from  printing,  publishing,  or  selling  the 
work,  until  he  had  paid  the  plaintiff  the  sum  agreed  upon  for  his  assistance 
and  contribution ;  for  the  payment  may  be  enforced  at  law,  and  the  title 
to  it  is  not  a  ground  for  the  interposition  of  a  court  of  equity. 

Semble,  unless  there  be  a  special  contract,  either  express  or  implied, 
reserving  to  the  author  a  qualified  copyright,  the  purchaser  of  a  manuscript 
•is  at  liberty  to  alter  and  deal  with  it  as  he  thinks  proper. 

The  defendant,  a  house  and  estate  agent,  in  November,  1851, 
wrote  to  the  plaintiff,  who  was  a  barrister,  as  follows :  ''  I  am 
writing  a  book  which  I  intend  to  print,  size  12mo,  number  of  pages 
about  one  hundred  and  fifty.  It  is  to  be  addressed  to  intending 
tenants  and  purchasers,  and  also  proprietors  of  landed  and  house 
property.  The  object  of  the  work  will  be  to  point  out  the  difiSculties 
attending  the  procuring  and  parting  with  residences  and  estates, 
and  to  suggest  the  remedies  to  guide  the  uninitiated  into  a  right 
and  speedy  course  of  procedure,  and  to  explain  the  methods,  whereby 
they  may  avoid  difficulties,  and  save  both  their  time  and  their  money. 
I  propose  to  get  my  own  printer  (Eempshead)  to  print  the  book, 
and  to  have  it  published  by  Longman  or  Bivington  at  five  shillings. 
I  think  I  ought  to  have  two  thousand  copies  printed,  and  then 
stereotype  the  matter.  My  plan  would  be,  to  issue  circulars  to 
likely  persons  suggesting  the  purchase  of  the  book,  to  distribute  an 
advertisement  among  my  own  connexion,  and  to  well  advertise  the 
book.  At  the  end  of  the  year,  or  early  next  year,  I  think  I  could 
complete  the  manuscript.  Having  made  these  statements,  I  am 
desirous  of  soliciting  your  opinion  on  the  plan.  The  manuscript,  as 
it  came  from  me,  would  require  considerable  correction  and  revision, 
and  I  should  like  to  know  whether,  and  upon  what  terms,  you  would 
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Cox         be  kind  enough  to  undertake  this  part  of  the  business,  and  how  long 

Cox.        ^*  would  occupy  you." 

[  119  ]  Terms  for  correcting  the  proposed  work  were  agreed  upon  between 

the  two  parties,  at  a  certain  rate  per  printed  page.  It  being  after- 
wards found  that  the  plaintiff  would  be  required,  not  merely  to  correct 
the  defendant's  manuscript,  but  also  to  supply  much  original  matter, 
it  was  arranged,  in  1852,  that  the  work  should  be  increased  in  size, 
so  as  to  fill  sixteen  sheets ;  that  the  plaintiff  should  complete  the 
work  from  the  materials  supplied  to  him  by  the  defendant ;  and 
that  he  should  write  a  part  of  the  work,  to  consist  of  the  legal 
information  on  subjects  connected  therewith,  and  receive  for  each 
printed  page  double  the  sum  first  agreed  upon.  The  plaintiff 
afterwards  applied  to  the  defendant  for  liberty  to  publish  the  legal 
part  of  the  work  in  a  separate  form,  in  his  own  name,  and  to  use 
the  same  types  for  the  purpose ;  to  which  the  defendant,  on  the  19th 
of  November,  answered,  "  I  have  not  the  least  objection  to  your 
subsequently  using  the  types  of  your  legal  part  of  my  book.  I 
myself  neither  want  my  work  to  contain  more  than  one  sheet  of  law, 
nor  for  any  of  it  to  be  conveyed  in  a  technical  unpopular  form.  I 
am  anxious  for  my  book  to  be  very  readable,  and  the  law  part  must 
be  confined  to  whatever  is  useful  to  landlords  and  tenants,  and 
vendors  and  purchasers,  as  such." 

The  plaintiff  subsequently  told  the  defendant  that  it  was  impos- 
sible to  introduce  the  legal  part  of  the  work  into  the  compass  of  a 
sheet.  The  plaintiff  having  entirely  written  the  legal,  and  also 
written  much  of  the  general  portion  of  the  work,  the  manuscript 
was  delivered  to  the  defendant,  who,  in  March,  1858,  gave  the 
plaintiff  a  paper  of  suggested  alterations  and  omissions,  and,  among 
the  rest, — 


"  Real  property    -        -     62 
Landlord  and  tenant    57 


119 


''  If  these  could  be  reduced  to  sixty 
pages,  and  all  technicalities  avoided 
in  that  sixty,  I  would  print  it,  but 
otherwise  would  decline  printing  it 
at  all." 


[  *120  ]  The  pages  thus  spoken  of  were  pages  of  manuscript,  of  *whieh 

119  were  about  equal  to  8^  printed  sheets  of  the  work.  After  some 
discussion,  the  plaintiff  stated  that  he  was  resolved  that  the  whole 
should  be  printed  or  none,  and  added,  that  he  would  look  through 
the  manuscript,  and  see  if  any  technicalities  could  be  omitted  :  to 
which  the  defendant  assented.     The  defendant,  having  obtained 
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poBsesflion  of  the  manuscript,  commenced  printing  the  work,  and  cox 
the  plaintiff  corrected  the  proof  sheets  of  certain  parts  of  it,  not  inclu-  cox. 
ding  the  legal  part ;  and  on  the  5th  April,  1858,  he  received  from 
the  defendant  a  proof  sheet  containing  a  portion  of  the  legal  part 
of  the  work,  not  printed  as  the  same  had  been  written  by  the 
plaintiff,  but  with  various  material  alterations  and  omissions.  The 
plaintiff  remonstrated  at  such  alterations  and  omissions,  and  on  the 
6th  April,  1853,  wrote  to  the  defendant  as  follows :  "  Before  you 
printed  any  part  of  my  MS.  treatise  on  the  disposal  and  manage- 
ment of  property,  I  informed  you  that  I  would  not  allow  its 
publication  unless  it  appeared  without  any  alteration  and  omission  in 
the  legal  portion.  I  learned  yesterday,  that  notwithstanding  you  are 
printing  the  MS.  in  a  mutilated  form.  I  give  you  notice  that  the 
publication  of  the  MS.  against  may  consent  will  be  an  invasion  of 
my  copyright,  for  which  I  shall  take  legal  proceedings  ac^ainst  you. 
If  you  question  my  legal  title  to  the  copyright,  I  am  willing  to 
receive  from  you  a  proposition  to  refer  the  question  to  the  opinion 
of  counsel.  The  terms  on  which  I  would  consent  to  the  publication 
are  those  already  settled  in  your  letters,  namely,  payment  for  the 
whole  MS.  at  the  stipulated  rate  per  page,  and  the  use  of  the  types 
(set  up)  of  the  whole  of  the  legal  part." 

After  some  further  communications  between  the  parties,  the 
plaintiff  filed  his  bill,  charging,  that  the  defendant  intended  to 
cause  the  part  of  the  work  thereinbefore  called  the  legal  part,  to  be 
printed,  published,  and  sold,  with  'material  alterations  and  omis-  [  *i2i  ] 
sions  made  without  the  consent  of  the  plaintiff  by  the  defendant,  or 
by  some  person  employed  by  him ;  that  some  of  such  alterations 
erroneously  state  the  law,  and  others  of  such  alterations  are  in  other 
respects  improper ;  and  that  such  omissions  are  all  either  positively 
improper  or  materially  deteriorate  from  the  value  of  the  work  ;  and 
such  publication,  with  such  alterations  and  omissions  as  aforesaid, 
will  materially  injure  the  plaintiff's  reputation  ;  and  that  the 
defendant  had  returned  to  the.  plaintiff  certain  portions  of  the 
manuscript  of  the  legal  part  of  the  work,  which  he  positively 
refused  to  insert  at  all  in  the  said  work.  And  (par.  14)  that  the 
defendant  had  never  in  any  manner  paid  the  plaintiff  for  the  said 
legal  part  of  the  work,  and  he  had,  in  fact,  only  paid  to  the  plaintiff 
the  sum  of  151.  on  account  of  the  said  work,  leaving  the  sum  of  602., 
or  thereabouts,  unpaid.  The  plaintiff  averred  that  he  had  caused  an 
entry  to  be  made  in  the  book  of  registry  of  the  Stationers'  Company  of 
the  legal  part  of  the  said  work,  pursuant  to  the  statute  in  that  behalf. 
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Cox  The  bill  prayed  that  the  defendant  might  be  restrained  by 

Cox.  injunction  from  printing,  publishing,  or  selling,  or  causing  to  be 
printed,  published,  or  sold,  the  part  of  the  said  work  thereinbefore 
called  the  legal  part,  with  any  material  alteration  or  omission  made 
without  the  consent  of  the  plaintiff,  and  might  be  in  like  manner 
restrained  from  publishing  or  selling,  or  causing  to  be  published  or 
sold,  any  part  of  the  said  work,  until  the  same  had  been  paid  for 
by  the  defendant. 

Mr.  Rolt  and  Mr.  Southgate,  for  the  plaintiff,  moved  for  the 
injunction. 

Mr.  Bacon  and  Mr.  Murray  for  the  defendant. 

[  122  ]       The  Vicb-Chancblix)r  : 

The  greatest  difiSculty  in  this  case  arises  from  the  obscurity  in 
which  the  contract  is  involved ;  it  has  never  been  reduced  into  a 
distinct  form ;  and  the  terms  are  to  be  extracted  from  the  letters 
and  conversations  between  the  parties.  Looking,  however,  to  the 
whole  scope  and  frame  of  the  case  made  by  the  plaintiff,  the  cir- 
cumstances seem  to  be  these :  the  defendant  announced  his  intention 
of  writing  a  work  for  the  guidance  of  persons  dealing  with  landed 
and  house  property,  and,  by  the  first  arrangement  between  him  and 
the  plaintiff,  the  latter  was  to  correct  the  manuscript.  The  defen- 
dant then  sent  to  the  plaintiff  a  large  quantity  of  undigested  matter, 
which  he  expected  him  to  put  into  form  and  shape.  This  being 
apparently  considered  by  the  parties  as  requiring  more  than  the 
mere  ofice  of  correction,  a  new  arrangement  is  made,  by  which  the 
plaintiff  is  to  complete  the  work  from  the  materials  supplied  to  him 
by  the  defendant,  and  to  contribute  the  legal  information  on  the 
subjects  of  which  it  treated,  for  which  he  is  to  receive  a  certain 
remuneration.  No  agreement  was  come  to  as  to  the  name  under 
which  the  work  was  to  appear.  The  case,  therefore,  stood  thus : 
the  defendant  said  "  I  am  going  to  write  a  work,  which  you  shall 
correct  and  put  into  shape,  and  a  part  of  which  you  shall  supply 
for  a  certain  remuneration."  If  that  be  so,  the  plaintiff  was 
evidently  in  the  subordinate  position  of  assisting  in  the  production 
of  a  work  which  was  to  come  out  in  the  name  and  as  the  work 
of  the  defendant.  The  work  would  be  partly  the  defendant's  own 
composition,  and  it  would  be  partly  the  work  of  the  plaintiff ;  but  it 
was  to  come  out  as  one  entire  publication^  and  to  b^  paid  fpr  ^t  one 
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uniform  rate.    The  bulk  of  the  matter  was  apparently  to  be  supplied        Cox 

by  the  defendant.    The  plaintiff  employed  himself  in  the  preparation        q^j^ 

of  a  treatise  on  the  law  of  vendor  and  purchaser,  and  landlord  and 

tenant,  the  whole  of  which  the  defendant  desired  to  have  compressed 

into  one  printed  *sheet.     The  plaintiff,  on  the  other  hand,  thought      [  *r23  ] 

that  no  information  of  value  on  the  legal  incidents  of  the  property 

treated  of  could  be  condensed  within  that  compass,  and  he  extended 

this  portion  of  the  work  to  three  sheets  and  a  half.    The  defendant 

then  said,  **  If  you  will  reduce  this  matter  to  one  half  of  its  present 

magnitude,  I  am  willing  to  print  it ;  if  not,  I  decline  to  print  it  at 

all."    This  was  an  absolute  rejection  of  the  plaintiff's  contribution, 

except  upon  the  terms  of  reducing  it  in  quantity  to  the  extent  which 

the  defendant  required.      The  plaintiff,  on  the  other  hand,  was 

resolved  that  the  whole  should  be  printed,  or  none.    There  was  at 

this  point  of  the  transaction  great  diflSculty  in  the  way  of  any 

arrangement.    The  defendant  said,  '^  I  will  have  only  one  sheet  and 

three-quarters  of  legal  matter ;  "  the  plaintiff  insisted  that  he  should 

have  three  sheets  and  a  half,  or  none.    Then  what  followed  ?    The 

plaintiff  looked  over  the  manuscript  again,  but  did  not  reduce  it  to 

the  required  dimensions ;  and  the  defendant,  although  it  had  not 

been  so  reduced,  took  the  manuscript  in  the  state  in  which  it  had 

been  left  (which  he  could  only  have  been  entitled  to  do  under  the 

contract),  and  he  began  to  print  the  work.     The  plaintiff  proceeded 

to  correct  the  proof  sheets ;  but  (as  he  states),  when  he  began  to 

find  that  the  legal  portion  of  the  work  was  introduced  in  a  mutilated 

form,  he  intimated  his  refusal  to  consent  to  any  alteration  ;  and  in 

this  state  of  things  the  application  is  made  for  the  injunction. 

I  have  stated  what  appears  to  me  to  be  the  substance  of  the  con- 
tract between  the  parties,  up  to  the  time  of  the  discussion  as  to  the 
space  which  the  legal  matter  should  occupy;  and  that  contract  the 
plaintiff  has,  by  the  fourteenth  paragraph  of  the  bill,  treated  as 
subsisting,  for  he  thereby  claims  601.,  as  the  unpaid  part  of  the 
remuneration  on  the  whole  contract ;  on  the  other  hand,  the  defen- 
dant, having  taken  the  manuscript  and  used  it,  cannot,  I  think, 
dispute  his  liability  to  pay  for  it,  according  to  the  terms  of  *the  [  *124  ] 
contract ;  but  that  would  be  a  question  for  a  court  of  law.  Some- 
thing was  said  with  regard  to  the  possible  effect  of  the  alteration  of 
the  plaintiff's  portion  of  the  work,  as  affecting  his  reputation ;  but, 
as  was  held  in  Sir  James  Clark's  case  (l),  the  possible  effect  on 
reputation,  unless  connected  with  property,  is  not  a  ground  for 
(1)  Clark  V.  Freeman,  63  B.  B.  127  (11  Beav.  112). 
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Got  coming  to  this  Court,  thoagh  it  may  be  an  ingredient  for  the  Court 
0^^  to  consider  when  the  question  of  a  right  of  property  also  arises.  It 
was  also  suggested,  that  the  defendant  was  not  entitled  to  make  any 
use  of  the  legal  matter  contributed  by  the  plaintiff,  inasmuch  as  he 
had  not  paid  for  it ;  that  no  property  in  that  portion  of  the  work 
had  passed  to  the  defendant ;  and  that  the  plaintiff  had  a  right  in 
the  nature  of  a  lien.  It  may  be  that  the  property  in  the  manuscript 
has  not  passed,  so  as  to  enable  the  defendant  to  come  to  this  Court 
against  a  third  party  ;  but  it  does  not  follow  that  it  has  not  passed 
so  as  to  prevent  this  Court  from  interfering,  by  way  of  injunction, 
between  the  plaintiff  and  the  defendant.  The  plaintiff  has  a  clear 
right  to  sue  for  his  601.,  or  whatever  the  balance  may  be ;  and  that 
right  will  remain,  whether  I  grant  the  injunction  or  not.  The 
existence  of  that  claim  does  not  entitle  the  plaintiff  to  the  aid  of  this 
Court,  for  the  Court  interferes  to  prevent  injuries  which  cannot  be 
properly  compensated  by  damages. 

The  plaintiff,  however,  claims  a  qualified  copyright  in  the  legal 
portion  of  the  manuscript,  under  the  arrangement  by  which  he  was 
allowed  to  publish  it  in  a  separate  form,  with  the  same  type ;  but 
I  think  that  was  a  mere  voluntary  agreement,  entered  into  after 
the  original  contract,  and  forming  no  part  of  it. 

A  serious  question  was  then  adverted  to — but  it  is  one  which  does 
[•126]  not  arise  in  this  case — how  far  a  party  who  had  *purcha8ed  a 
manuscript  has  a  right  to  alter  it,  and  produce  it  in  a  mutilated 
form  ? — how  far,  in  a  case  in  which  the  property  has  completely 
passed,  it  is  to  be  assimilated  to  a  case  of  goods  sold  and  delivered, 
and  thenceforward  in  the  complete  dominion  of  the  purchaser? 
A  qualified  contract  may  be  made;  an  essay  may  be  supplied  to  a 
magazine  or  an  encyclopsBdia,  on  the  understanding  that  it  is  to  be 
published  entire ;  and  it  may  be  accepted  by  the  editor,  and  paid 
for  as  what  it  purports  to  be.  In  the  instance  of  an  essay  which 
has  been  accepted  in  that  shape,  the  question  might  arise  whether 
any  curtailment  could  be  allowed  under  that  special  contract.  But 
here  there  is  no  such  special  contract.  The  contract  is,  that  the 
plaintiff  shall  supply  the  defendant  with  the  matter  which  is  required, 
in  such  a  form  as  to  enable  the  defendant  to  publish  it  as  his  own. 
I  can  find  no  circumstnnces  from  which  any  such  special  contract 
as  I  have  mentioned  can  be  inferred.  The  plaintiff  has  indeed 
sought  to  make  it  a  stipulation  that  his  contribution  of  the  legal 
materials  shall  not  be  published  otherwise  than  entire;  but  this 
stipulation  has  no  foundation  in  the  original  contract,  upon  which 
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his  case  rests.  It  may  well  be,  that  this  part  of  the  work  may  Cox 
sufifer  in  value  from  the  alterations  made  by  the  defendant ;  but  no  cox. 
one  will  probably  expect  to  find  the  law  set  forth  with  any  great 
amount  of  precision  in  a  work  issued  by  a  house  agent  for  the 
guidance  of  his  customers  in  dealings  of  a  simple  character.  If  any 
such  mistakes  should  occur  in  the  legal  portion  of  the  work  as  the 
plaintiff  apprehends,  he  will  have  the  remedy  in  his  own  hands,  by 
correcting  the  errors  in  a  subsequent  work,  in  which  he  may  publish 
his  treatise  in  a  distinct  form. 

Motion   refiaed.      The   costs   of  the   motion  to   he  costs  in   the 
cause. 


BARTON  V.  VANHEYTHUTSEN.  i«fi3- 

STONE  V.  VANHEYTHUY8EN.  M^k 

(11  Hare.  126—135 ;  S.  0.  18  Jar.  344 ;  1  W.  B.  429.)  WoodV.-C. 

The  purchase  of  real  estate  by  a  settlor  in  the  names  of  trustees  for  his        [  126  J 
wife  and  children  is  a  voluntary  settlement  within  the  statute  27  Eliz.  c.  4, 
and  whei-e  the  settlement  would  have  been  voidable  under  13  Eliz.  c.  d»  if 
it  had  comprised  the  vendor's  own  property,  it  will  be  in  like  manner 
voidable  where  it  comprises  property  thus  purchased  and  settled  by  him. 

An  assignment  by  deed  to  a  creditor  of  all  a  debtor's  real  and  personal 
estate  does  not  pass  furniture  comprised  in  a  previous  voluntary  settlement 
made  by  the  debtor  which  was  fraudulent  and  voidable  as  against  his 
creditors  under  13  Eliz.  c.  5  ;  and  the  creditor  claiming  the  furniture  under 
that  assignment  does  not  acquire  any  specific  lien  or  title  to  the  furniture, 
either  by  the  deed  or  by  the  act  of  taking  possession  thereof. 

Thb  first  of  the  above  suits  was  filed  by  a  creditor  of  Bichard 
Edward  Vanheythuysen,  deceased,  for  the  administration  of  his 
estate,  and  seeking  to  set  aside,  in  favour  of  his  several  creditorsi 
certain  deeds  of  conveyance,  assignment,  and  declaration  of  trust, 
dated  the  25th  of  March,  1850,  and  to  render  inoperative,  as  to 
certain  property,  a  mortgage  deed  of  the  29th  of  November,  1851^ 
The  second  suit  was  filed  by  parties  claiming  to  be  mortgagees  of 
all  the  real  and  personal  estate  of  the  deceased,  under  the  deed 
dated  the  29th  of  November,  1851,  in  priority  to  any  claim  which 
might  be  made  under  the  deeds  of  the  25th  of  March,  1850 ;  the 
second  suit  was,  by  amendment,  also  converted  into  a  suit  on  behalf 
of  the  plaintiffs  and  all  other  the  creditors  of  the  deceased. 

Bichard  Edward  Yanheythuysen,  in  the  year  preceding  that  of       [  127  ] 
bis  death,  bought  a  freehold  estate  at  Ghiselhurst,  called  Holbrook 
Lodge ;  and  by  a  deed,  dated  the  25th  of  March,  1850,  reciting  that 
be  had  contracted  to  purchase  such  estate,  the  premises  were  '*  by 
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the  direction  of  the  said  B.  E.  Yanheythuysen  "  conveyed,  by  the 
vendor,  unto  and  to  the  use  of  the  defendants,  Paterson  and  Jamieson, 
upon  trust  to  sell  the  premises,  and  stand  possessed  of  the  proceeds, 
upon  the  trusts  of  an  indenture  of  even  date.  By  the  indenture  of 
even  date,  which  was  a  deed  of  assignment  and  declaration  of  trust, 
the  jewels,  plate,  furniture,  and  other  household  effects  and  wines, 
which  were  then  in,  upon,  or  belonging  to  the  premises  called 
Holbrook  Lodge,  and  the  premises  81,  John  Street,  Bedford  Bow, 
were  assigned  to  the  same  trustees ;  and  the  trusts  thereof,  and  of 
the  monies  to  arise  from  the  sale  of  the  freehold  and  leasehold  lands 
and  premises  therein  mentioned,  were  declared  to  be  for  the  benefit 
of  the  wife  and  children  of  the  said  B.  E.  Yanheythuysen.  These 
deeds  of  conveyance,  assignment,  and  trust,  were  not  executed  by 
the  trustees  thereby  named;  nor  did  it  appear  that  the  trustees 
were  informed  of  the  intention  to  assign  the  furniture  and  effects 
on  the  premises;  and  except  that  the  same  were  removed  by 
B.  E.  Yanheythuysen  from  one  of  the  houses  to  the  other,  the 
furniture  and  effects  after  the  assignment  remained,  as  before,  in 
his  possession  and  control. 

B.  E.  Yanheythuysen,  at  the  time  of  his  execution  of  the  above- 
mentioned  deeds,  was  indebted  to  an  amount  which,  without  the 
monies  invested  in  the  purchase  of  the  Holbrook  Lodge  estate,  he 
would  not  have  been  able  to  satisfy. 

In  August,  1851,  B.  E.  Yanheythuysen,  by  means  of  a  power  of 
attorney,  which  he  had  obtained  from  E.  G.  Stone  and  £.  H. M.  Stone, 
plaintiffs  in  the  second  and  defendants  *in  the  first  suit,  fraudulently 
sold  a  large  sum  of  stock  belonging  to  them,  and  appropriated  the 
monies  produced  by  the  sale.  Immediately  upon  the  discovery  of  the 
fraud,  Messrs.  Stone  took  steps  to  recover  from  B.  E.  Yanheythuysen 
the  monies  so  misapplied.  They  procured  a  re-transfer  of  some 
portion  of  the  stock  which  had  not  been  converted  into  money ;  but 
there  still  remained  a  sum  of  about  10,000/.,  which  B.  E.  Yanhey- 
thuysen was  liable  to  restore.  The  latter,  at  the  instance' of 
Messrs.  Stone  and  their  solicitors,  executed  the  mortgage  deed  of 
the  29th  of  November,  1851,  whereby  he  was  expressed  to  grant, 
convey,  and  assign  to  G.  Shepherd  (a  defendant  in  the  first  and 
plaintiff  in  the  second  suit),  his  heirs,  executors,  administrators, 
and  assigns,  all  and  singular  the  real  and  personal  estate,  rights,  and 
credits,  whatsoever  and  wheresoever,  of  him  the  said  B.  E.  Yanhey- 
thuysen, in  trust  to  sell  the  same,  and  out  of  the  proceeds  of  such 
sales  to  satisfy  the  debt  owing  to  the  Messrs.  Stone.     Upon  the 
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execution  of  this  deed,  G.  Shepherd  and  the  Messrs.  Stone  took 
possession  of  and  sold  the  furniture  and  effects  at  Holbrook. 

R.  E.  Vanheythuysen  died  in  December,  1851. 

It  appeared  from  the  evidence  that  the  title-deeds  of  Holbrook 
Lodge  were  taken  by  Vanheythuysen,  and  by  his  direction  placed 
in  a  box,  marked  "  Paterson  and  Jamieson,  trustees  for  Mrs. 
Vanheythuysen,  of  Holbrook ; "  and  that,  two  or  three  months  after 
the  purchase,  the  box  and  deeds  were  carried  to  Holbrook  Lodge, 
where  they  were  found  and  taken  possession  of  by  the  Messrs.  Stone 
and  G.  Shepherd,  their  trustee. 


suit. 


Mr.  W.  M.  James  and  Mr.  Beales  for  the  plaintiffs  in  the  first 
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Mr.  Bacon  and  Mr.  A.  I.  Lewis  for  Messrs.  Stone  and 
*G.  Shepherd,  their  trustee,  defendants  in  the  first  and  plaintiffs 
in  the  second  suit. 

Mr.  Prior  for  the  widow  and  children  of  Vanheythuysen, 
defendants  in  both  suits. 

The  Vice- Chancellor  (after  stating  the  facts) : 

I  entertain  no  doubt  that  the  conveyance  of  the  25th  of  March, 
1850,  was,  under  the  statute  of  the  13  Eliz.  c.  5,  void  as  against 
creditors;  and  the  chief  question  is,  what  was  the  effect  of  the 
deeds  of  that  date,  with  reference  to  the  subsequent  deed  of  the 
29th  of  November,  1851,  which  purports  to  convey  and  assign  the 
real  and  personal  estate  of  Vanheythuysen  to  Shepherd,  as  a 
trustee  for  Messrs.  Stone  ? 

I  will  first  consider  the  position  of  Messrs.  Stone,  under  the 
deed  of  the  29th  of  November,  1851,  with  reference  to  the  statute 
27  Eliz.  c.  4,  by  which  all  voluntary  conveyances  are  made  invalid 
as  against  purchasers  for  value.  I  do  not  find  that  any  question  on 
the  effect  of  this  statute,  under  circumstances  like  the  present,  has 
arisen  in  recent  times ;  but  the  principles  which  should  govern  such 
a  case  are,  I  conceive,  plainly  indicated  by  the  authorities  to  which 
I  am  about  to  refer. 

Two  objections  have  been  raised  to  the  claim  of  Messrs.  Stone 
under  the  deed  of  the  29th  of  November,  1851,  and  by  force  of  the 
statute  27  Eliz.  c.  4.  It  was  first  said,  that  the  conveyance  of  the 
25th  of  March,  1850,  did  not  vest  any  property  in  Vanheythuysen, 
and  that  it  was  not  a  grant  or  settlement  of  real  estate  by  him,  bo 
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as  to  bring  the  case  within  the  provisions  of  the  stat.  27  Elizabeth, 
by  which  such  a  conveyance  would  be  subsequently  avoided.   It  was 
argued,  that  the  purchase  of  an  estate  by  a  payment  in  the  name 
of  a  child  was  not  within  the  statute,  and  that  *Vanheythuy&en, 
did  not,  in  this  case,  actually  acquire  the  estate,  but  that  it  was,  in 
effect,  nothing  more  than  giving  the  money  to  the  wife  and  children, 
who  by  that  means  bought  the  estate;    and   text  writers  have 
questioned  whether  such  a  purchase  would  be  within  the  statute. 
But,  in  the  present  case,  the  conveyance  recites  that  Yanheythuysen 
had  agreed  to  purchase  the  estate  from  the  vendor,  and  thereby 
acquired  the  equitable  interest  in  the  estate ;  and  the  conveyance 
is,  therefore,  clearly  a  conveyance  of  his  equitable  interest  in  this 
estate  to  volunteers. 

The  second  objection  is  more  plausible.  It  is  argued,  that 
inasmuch  as  the  conveyance  to  the  trustee  for  Messrs.  Stone  is 
expressed  in  general  words,  and  purports  to  be  a  conveyance  of  all 
the  real  and  personal  estate  of  Yanheythuysen,  without  particularis- 
ing the  Holbrook  estate,  which  was  the  subject  of  the  voluntary 
conveyance,  such  estate,  having  been  vested  in  others,  was  not 
intended  to  and  did  not  pass ;  and  that  the  2nd  section  of  the  stat. 
27  Eliz.  c.  4,  restricts  the  operation  of  the  statute  to  cases  in  which 
the  purchaser,  for  valuable  consideration,  takes  **  the  same  lands, 
tenements,  or  hereditaments  ;  "  and  it  was  contended,  that  persons 
taking  under  a  conveyance  by  such  general  words  as  Messrs.  Stone 
in  this  case,  could  not  be  said  to  be  purchasers  of  the  "same" 
estate,  which,  under  the  circumstances  and  in  the  absence  of  any 
precise  expression  to  that  effect,  it  was  not  reasonable  to  suppose 
was  intended  by  the  grantor  to  be  comprised.  The  fallacy  in  this 
argument  consists  in  assuming  that  the  first  objection  has  been 
sustained,  and  in  regarding  the  Holbrook  estate  as  not  in  truth  the 
property  of  Yanheythuysen,  which,  as  between  himself  and  a 
subsequent  purchaser,  I  have  held  it  to  have  been.  I  am  of  opinion 
that  Yanheythuysen  had  clearly  ^power  to  pass  the  estate  to  a 
purchaser.  This  Court  would  not  have  interfered  to  restrain  him 
from  doing  so,  but  would,  on  the  contrary,  have  assisted  a  purchaser 
for  value  in  procuring  a  conveyance.  It  cannot  be  disputed,  that 
in  taking  the  mortgage  of  November,  1851,  the  Messrs.  Stone  had 
a  perfect  intention  to  acquire  all  that  Yanheythuysen  could  give ; 
and  taking  the  estate  to  be  his,  as  between  him  and  the  purchaser 
the  words  of  description,  ''  all  my  estate,"  would  be  sufficient  to 
embrace  it.    That  the  statute  has  been  expounded  favourably,  and 
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not  narrowly,  is,  I  think,  clear  upon  the  authorities.  The  case  of 
Girling  v.  Lowthei'  (1)  is  an  authority  that  subsequent  judgment 
creditors  are  entitled  to  set  aside  a  voluntary  settlement  by  the 
debtor.  In  that  case,  the  judgment  creditor  could  not  be  said  more 
truly  than  in  the  present  case  to  have  purchased  the  same  settled 
estate,  for  he  had  only  acquired  by  his  judgment  a  general  lien. 
The  same  argument  against  the  judgment  creditor  might  have 
been  used  there  as  was  addressed  to  me  in  this  case — that  the 
estate  was  no  longer  the  estate  of  the  debtor,  because  he  had  made 
it  the  subject  of  the  voluntary  settlement.  The  circumstances  of 
that  case  were  these :  Sir  Thomas  Leigh  having  made  a  voluntary 
settlement  of  an  estate  called  the  "  Swan  Inn,"  afterwards  became 
indebted,  and  gave  a  judgment.  The  ''  Swan  Inn  "  was  subse- 
quently sold,  to  satisfy  a  prior  incumbrance  upon  it ;  and  the 
balance  of  the  purchase  money  being  in  Court,  the  question  arose 
who  was  entitled  to  it?  And  the  Goubt  declared  that  the  voluntary 
conveyance  ought  not  to  stand  in  the  way  to  prevent  satisfaction  of 
a  subsequent  judgment  for  good  consideration,  but  that  the  children 
had  preference  over  the  other  creditors  not  on  judgment.  It 
certainly  occurred  to  me,  on  first  reading  the  case,  that  it  might 
possibly  have  turned  on  the  stat.  18  Eliz.  c.  5.  There  is  no 
reference  in  the  report  to  either  statute ;  but  the  case  ^is  always 
referred  by  the  text  writers  to  the  statute  27  Eliz.  c.  4,  and  not  to 
the  earlier  statute;  and  the  volunteers  were  preferred  to  the 
creditors  who  had  no  judgment.  There  is  another  case  which 
occurred  on  the  2nd  section  of  the  statute,  in  which  its  operation 
is  defined  in  somewhat  different  words.  It  is  the  case  of  Oarth  v. 
Enfield,  in  Serjt.  Bridgman's  Reports  (2).  Sir  Thomas  Enfield 
having  made  a  voluntary  settlement  of  real  estate  to  the  use  of 
himself  for  life,  with  remainder  to  his  son  in  tail,  became  bound  in 
a  recognisance;  and  the  question  was,  whether  parties  entitled 
under  the  recognisance  could  set  aside  the  voluntary  settlement ; 
and  it  was  held  that  the  lands  were  extendible  in  the  hands  of  the 
son.  It  was  said,  "  This  statute  doth  not  only  aid  purchasers  of 
the  lands,  but  those  who  for  a  valuable  consideration  have  any 
charge  out  of  the  land  or  upon  the  land."  It  appears  to  me, 
therefore,  both  upon  principle  and  authority,  that  the  parties 
claiming  under  the  mortgage  deed  of  November,  1851,  are  entitled 
to  the  real  estate  comprised  in  the  voluntary  settlement  of  March, 
1850,  as  against  the  parties  claiming  under  that  conveyance. 
(1)  2  Bep.  in  Chaac.  136.  (2)  P.  22. 
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The  next  question  is  with  regard  to  the  personal  chattels,  to 
which  the  statute  of  the  27  Eliz.  c.  4,  does  not  apply.  These 
chattels  passed  to  the  trustees  of  the  deed  of  March,  1850,  under 
the  assignment  of  that  date,  and  would  not,  therefore,  be  affected 
by  the  deed  of  November,  1851.  I  am  much  inclined  to  think  that 
the  assignment  of  March,  1850,  was,  independent  of  the  statute,  a 
covinous  assignment  at  common  law.  The  state  of  indebtedness 
of  the  maker  of  the  deed  at  that  time,  the  absence  of  any  com- 
munication to  the  trustees  with  respect  to  the  assignment  of  these 
chattels,  and  the  fact  that  the  assignor  did  not  part  with  the 
possession,  are  material  in  this  view ;  but  still  the  Messrs.  Stone 
cannot  avail  themselves  of  the  objections  *to  the  first  assignment 
on  the  ground  of  covin,  to  acquire  an  interest  in  the  chattels  by 
virtue  of  their  subsequent  mortgage  deed.  In  Repton  v.  Basset  (1), 
mentioned  in  Turgon's  case  (2),  it  was  agreed,  ''  that,  by  the  com- 
mon law,  an  estate  made  by  fraud  should  be  avoided  only  by  him 
who  had  a  former  right,  title,  interest,  debt,  or  demand,  as  a  sale 
in  open  market  by  covin  shall  not  bar  a  right  which  is  more 
antient ;  nor  a  covinous  gift  shall  not  defeat  execution  in  respect 
of  a  former  debt ;  but  he  who  hath  right,  title,  interest,  debt,  or 
demand,  more  puisne,  shall  not  avoid  a  gift  or  estate  precedent  by 
fraud  by  the  common  law."  It  is,  I  think  clear,  that  although  this 
conveyance  was  fraudulent,  yet  it  had  the  effect  of  passing  the 
property.  When  a  voluntary  settlement  is  once  avoided,  under  the 
statute  18  Eliz.  c.  5,  all  the  subsequent  creditors  are  let  in,  together 
with  those  creditors  against  whom  the  settlement  is  fraudulent 
within  the  statute.  But  to  what  are  such  subsequent  creditors  let 
in  ?  Not  to  an  estate  in  the  chattels,  but  a  right  as  against  them. 
The  previous  assignment,  therefore,  is  necessarily  good  against 
such  subsequent  creditor  claiming  merely  in  that  character.  He 
can  only  enforce  such  claim  under  the  stat.  18  Eliz.  c.  5,  as  a 
person  delayed  by  the  voluntary  gift,  within  the  meaning  of  that 
statute.  This  may  be  considered  as  somewhat  hard  upon  the 
Messrs.  Stone,  for,  if  they  had  recovered  a  judgment  against 
Yanhey thuysen,  they  might  have  obtained  possession  of  the  goods ; 
but  they  claim  under  the  assignment  only,  and  by  the  assignment 
they  could  not  acquire  any  right  in  these  chattels. 

It  was  then  contended  that  a  right  to  the  chattels  was  acquired 
by  Messrs.  Stone,  by  the  act  of  possession  being  taken  of  them,  on 
their  behalf,  immediately  after  the  assignment  of  November,  1851 ; 
(1)  3  Oo.  Bep.  83  a,  b.  (2)  Id.  80  a. 
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but  I  am  clearly  of  ^opinion  that  Messrs.  Stone  could  not,  by 
taking  possession  of  the  chattels  in  pursuance  of  their  mortgage 
deed,  acquire  any  right  to  them  as  against  the  prior  assignment. 
The  case  is  not  like  that  of  a  party  seeking  to  take  possession  under 
a  judgment,  who  finds  that  his  right  is  impeded  by  a  prior  judg- 
ment creditor.  The  claim  of  the  Messrs.  Stone  is  of  a  totally 
different  character ;  it  is  founded  only  upon  the  assignment,  which 
gives  him  no  specific  right  to  the  chattels  which  had  passed  by  the 
prior  deed.  It  is  only  as  general  creditors  of  Yanheythuysen  that 
they  have  any  right  as  against  such  chattels. 


Baktok 
Vanhbt- 

THUTSBK. 

Stonb 

V. 

Vahhbt- 

THUTBSN. 
[•134] 


This  Court  doth  declare,  that  the  deed  of  conveyance  of  the  25th 
day  of  March,  1850  (so  far  as  the  same  relates  to  the  equitable  fee 
simple  and  other  estate  and  interest  of  Bichard  Edward  Yanhey- 
thuysen, deceased,  in  the  freehold,  copyhold,  and  leasehold  lands 
and  premises  therein  comprised),  and  the  deed  of  assignment  and 
declaration  of  trust  of  the  25th  day  of  March,  1850  (so  far  as  relates 
to  the  monies  to  arise  from  the  sale  of  the  said  freehold,  copyhold, 
and  leasehold  lands  and  premises),  are  void  as  against  George 
Shepherd,  Edward  Gresley  Stone,  and  Edward  Henry  Montague 
Stone,  in  the  second  mentioned  clause,  claiming  under  the  deed  or 
mortgage  security  of  the  29th  day  of  November,  1861,  in  &c.  And 
this  Court  doth  declare  that  the  plaintiffs  in  the  said  second  above- 
mentioned  cause  have,  as  mortgagees  as  last  aforesaid,  a  good  and 
valid  charge  on  the  freehold,  copyhold,  and  leasehold  lands  and 
premises  comprised  in  the  said  conveyance  of  the  25th  day  of 
March,  1850,  in  all  other  the  real,  and  (save  and  except  the  jewels, 
plate,  furniture,  and  other  household  effects,  and  wine,  next  herein- 
after mentioned,)  on  all  the  personal  estate  and  effects,  rights  and 
credits,  of  or  to  which  the  said  Richard  Edward  Yanheythuysen, 
deceased,  was  seised,  possessed,  or  entitled,  at  the  date  of  the  said 
deed  or  mortgage  security  of  the  29th  of  November,  1851.  And 
that  the  same  real  and  personal  estate  and  effects,  rights  and 
credits,  passed  by  the  said  last- mentioned  deed  to,  and  are  vested 
in,  the  said  George  Shepherd,  as  trustee  upon  the  trusts  thereof. 
And  this  Court  doth  declare,  that  the  said  deed  of  assignment  and 
declaration  of  trust  of  the  25th  day  of  March,  1850  (so  far  as  relates 
to  the  jewels,  plate,  furniture,  and  other  household  effects,  and 
wines,  of  which  the  said  Bichard  Edward  Yanheythuysen,  deceased, 
was  possessed  at  the  date  of  such  last-mentioned  deed,  and  which 
were  then  in,  or  upon,  or  belonging  to  *the  premises  called 
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Barton 

f?. 
Vahhkt- 

THUTSKN. 

Stone 

r. 

Vanhey- 

THUrSEK. 


Holbrook  Lodge,  and  the  premises  No.  81,  John  Street,  Bedford 
Bow,  and  the  monies  to  arise  from  the  sale  of  the  same)  was  and  is 
void  as  against  the  plaintiffs  in  both  the  above-mentioned  causes,  and 
all  other  the  creditors  of  the  said  Bichard  Edward  Vanheythuysen, 
deceased. 

[The  decree  directed  the   usual  accounts  and  inquiries  with  a 
view  to  the  administration  of  the  estate  of  the  deceased.] 


185H. 
May  6,  7,  9. 

Wood,  V.-C. 

t  186  ] 


1863. 
May  9. 

Wood,  V.-C. 

[161] 


MILLICAN  V.  VANDERPLANK. 

(11  Hare,  136—150 ;  S.  C.  1  Eq.  B.  429  ;  17  Jur.  986;  1  W.  R.  364.) 
[This  case,  which  was  cited  in  In  re  Bartlett,  Newman  v.  Hook 
(1880)  16  Ch.  D.  561 ;  60  L.  J.  Ch.  205 ;  44  L.  T.  17;  and  dis- 
tinguished  in  Barloiv  v.  Osborne,  6  H.  L.  C.  666  ;  27  L.  J.  Ch.  308, 
merely  decided  that  the  old  practice  of  opening  biddings  on  a 
judicial  sale  by  auction  (which  was  abolished  by  statute  80  &  81 
Vict.  c.  48,  s.  7)  had  no  application  to  a  judicial  sale  by  private 

contract. — 0.  A.  S.l 

-•  » 

PEACE  V.  HAINS. 

(11  Hare,  151—156;  8.  C.  17  Jur.  1091.) 

A  testator  wrote  in  his  account  book,  opposite  an  entry  of  two  debts 
owing  to  him  by  his  brother— one  being  due  upon  mortgage,  and  the  other 
upon  a  promissory  note — the  words,  **  Not  to  be  enforced ;  "  but  he  received 
interest  upon  both  debts  for  several  years  after  the  date  of  the  entry,  and 
up  to  the  time  of  his  death.  The  document  which  contained  the  words 
referred  to  was  not  propounded  as  testamentary  :  Held,  that  this  memo- 
randum of  the  testator  did  not  amount  to  a  discharge  of  either  of  the  debts. 

Semble,  The  cases  in  which  the  Court  has  held  a  debtor  liberated  from 
his  obligation  to  pay  a  debt  which  once  existed,  and  from  which  he  has  not 
been  discharged  hy  any  testamentary  instrument,  are — 

1.  Where  the  act  or  declaration  relied  on  creates  an  immediate  discharge, 
which  the  debtor  might  plead  as  a  release  or  by  way  of  accord  and  satisfac- 
tion at  law,  or  which  he  might  enforce  in  equity  as  against  the  creditor. 

2.  Where  the  discharge,  though  not  immediate  and  absolute,  but  con- 
ditional, becomes  perfect  by  the  condition  having,  in  the  event,  been 
performed. 

3.  Where  the  creditor  intended  to  discharge  the  obligation  at  his  death, 
and  communicated  that  intention  to  those  who  would,  under  his  own  dis- 
position, take  or  represent  his  interest  upon  his  death,  and  relied  upon  their 
fulfilment  of  his  intention  ;  and, 

4.  (in  strictness  belonging  to  another  class  of  cases),  where  the  transaction 
supposed  to  create  the  debt  or  obligation  is  rather  in  the  nature  of  an 
advancement  by  one  in  loco  parentis^  or  is  part  of  a  family  arrangement. 

Thb  Master,  under  the  order  of  the  Court,  allowing  him  to  report 
special  circumstances  as  to  the  debts  or  debt  due  from  the  defendant, 
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J.  D.  Hains,  to  Parton  Hains,  the  testator  in  the  cause,  found  that  Pbaos 
the  defendant,  J.  D.  Hains,  had  executed  a  mortgage,  dated  the  8th  had^b. 
of  March,  1884,  to  the  testator,  whereby,  in  consideration  of  560Z. 
paid  by  the  testator,  J.  D.  Hains  conveyed  to  the  testator,  his 
executors,  &c.,  the  residuary  share  of  him  (J.  D.  Hains)  in  the 
personal  estate  of  one  Robert  Hains  therein  named,  subject  to 
redemption,  on  payment  by  J.  D.  Hains  to  the  testator  of  550Z., 
with  interest  at  BL  per  cent.,  on  that  day  twelve  months.  The 
Master  also  found  that  the  testator  was  possessed  of  a  promissory 
note  of  J.  D.  Hains,  dated  the  11th  of  August,  1884,  for  100/.  value 
received,  with  interest  at  51.  per  cent,  until  paid.  And  the  Master 
found  that  it  had  been  submitted  to  him,  that  these  sums  of  550Z., 
and  lOOZ.,  with  interest  thereon  respectively,  from  the  28rd  of 
April,  1846,  were  debts  due  from  J.  D.  Hains  to  the  testator ;  and 
he  found  that  there  was  in  one  of  the  testator's  books  the  following 
entry  in  the  testator's  handwriting  : 

S  i^,   **1886,  May. — J.  D.  H.,  cash  lent  on  security  \ 

^  •I   of  the  Mornington  Estate,  residue,  &c.  at  five  >  650/. 

=     -2   per  cent."  ) 

♦The  words  "not  to  be  enforced'*  being  written  across  in  the  margin  [  •162  ] 
opposite  the  memorandum.  The  Master  also  found  that  T.  W.  S. 
Hains,  a  son  of  the  defendant  J.  D.  Hains,  deposed  that  the  testator 
frequently  told  him  that  he  intended  to  discharge  J.  D.  Hains  from 
any  debt  or  sum  of  money  that  might  be  due  from  such  defendant  to 
the  testator ;  and  that  in  case  J.  D.  Hains  should  survive  him,  such 
debt  or  sum  of  money  should  be  forgiven,  and  that  he  should  never 
be  called  upon  to  pay  any  such  debt,  or  that  the  testator  used  expres- 
sions to  the  like  purport  or  effect ;  and  that  J.  D.  Hains  submitted, 
that  under  these  circumstances  the  testator  intended  to  release  him 
from  the  payment  of  any  debt  or  debts  due  to  the  testator. 

The  defendant,  J.  D.  Hains,  was  the  brother  of  the  testator,  and 
was  also  a  legatee  under  his  will.  The  will  was  dated  in  1886,  and 
the  testator  died  in  1840.  J.  D.  Hains  had  paid  the  interest  upon 
the  sums  of  550/.  and  100/.  up  to  1846,  from  which  time  the  report 
had  found  the  interest  to  be  due. 

Mr.  WiUcock,  and  Mr.  F.  T.  White,  for  the  plaintiffs,  cited 
CrosB  V.  Sprigg  (1),  Eden  v.  Smyth  (2),  Reeves  v.  Brymer  (a),  and 
Wekett  V.  Raby  (4). 

(1)  77  R.  B.  236  (6  Haro,  552).  (3)  6  Ves.  516. 

(2)  5  E.  B.  60  (5  Ves.  341).  (4)  12  Br.  P.  C.  386,  Toml.  ed. 
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Pbaob  Mr.  Hetherington,  and  Mr.  Bilton,  for  the  residuary  legatees, 

Baisb.       ^^^^  Byrn  v.  Godfrey  (l). 

Mr.  ChandlesSf  and  Mr.  Eddis,  for  the  defendant  J.  D.  Hains, 
cited  Foster  v.  Dawber  (2),  Aston  v.  Pye  (3),  and  Flower  v.  Marten  (4). 

[  163  ]  (The  Vicb-Chancbllor  :  The  Court  in  that  case  held  the  bond  to 

have  been  always,  from  the  beginning,  a  conditional  bond ;  that  it 
never  had  full  force  as  a  bond,  and  therefore,  that  it  ought  not  to 
be  enforced.  The  question  there  was,  not  whether  an  obligation 
ought  to  be  set  aside,  but  whether  there  was  any  enforceable 
obligation.  Here  the  debtor,  whose  debt  was  constituted  by  two 
instruments  dated  respectively  in  1884  and  1836,  went  on  paying 
interest  down  to  the  death  of  the  testator  in  1840,  and  from  that 
time  up  to  April,  1846.  Is  it  not  difficult  to  say,  after  this,  that 
these  debts  are  released  ?) 

The  evidence  of  the  intention  of  the  testator  not  to  sue  upon 
these  securities  is  sufficient  to  satisfy  any  reasonable  mind.  It 
may  be,  that  the  executors  in  whose  possession  the  books  of  the 
testator  were,  ought  to  have  propounded  the  document  directing 
the  instruments  not  to  be  enforced,  as  a  testamentary  paper ;  but, 
whether  it  be  or  be  not  of  a  testamentary  character,  it  at  least 
expresses  the  undoubted  intentions  of  the  testator :  and,  although 
the  evidence  of  intention  may  not  be  sufficient  at  law  to  support  the 
plea  of  a  release,  yet  in  equity  the  parties  claiming  the  residue  will 
not  be  permitted  to  avail  themselves  of  the  testator's  bounty,  and 
yet  defeat  his  intentions  as  to  the  defendant  J.  D.  Hains.  The 
Court  will  work  out  the  equity  of  that  defendant  by  imposing  upon 
the  other  parties  the  necessity  either  of  fulfilling  the  testator's 
intentions,  or  giving  up  their  own  interests  under  the  will  pro 
tanto.  The  Master's  report  shows  that  there  were  no  debts  of  the 
testator  outstanding,  and  the  executors  therefore  only  represent 
legatees,  and  have  no  interests  to  protect  but  that  of  legatees,  who 
are  all  equitably  bound  to  carry  into  effect  the  testator's  design. 

The  Yioe-Chanoellor  : 

[  *154  ]  I  should  have  taken  time  to  consider  my  judgment  in  ^this  case, 

if  it  had  not  happened  that  I  have  recently  had  occasion  to  consider 

(1)  4  R.  E.  155  (4  Ves.  6).  (3)  5  R.  R.  66  (5  Ves.  360). 

12)  86  E.  B.  506  (6  Ex.  839).  (4)  45  R  B.  114  (2  My.  &  Cr.  469). 
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the  authorities  on  the  subject,  which  are  all,  moreover,  reviewed  in  feaob 
Cro88  V.  Sprigg  (i).  The  authorities  amount  to  this,  that  a  person  hains. 
found  to  be  a  debtor  in  the  administration  of  an  estate  in  this 
Court,  and  seeking  to  be  relieved  from  the  debt  on  the  ground  that 
some  act  of  the  deceased  creditor,  voluntary  or  otherwise,  has  put 
an  end  to  his  liability,  must  claim  that  relief  in  one  of  two  ways, — 
either  the  act  upon  which  he  relies  must  be  one  which  would  have 
entitled  him  to  relief  in  this  Court  as  against  the  creditor  himself 
in  respect  of  the  debt,  or  it  must  be  such  as  will  operate  as  a 
release  of  the  debt  in  a  court  of  law.  I  think  there  is  nothing  in 
the  evidence  in  this  case  which  shows  that  the  debtor  has  been 
discharged  from  these  debts  in  either  mode. 

It  was  then  contended,  as  it  has  been  in  several  recent  cases, 
that  it  is  inequitable  that  parties  should  take  property  of  the  tes- 
tator under  his  will,  and  yet  refuse  to  effectuate  other  parts  of  his 
intention ;  although  such  intention  be  not  expressed  in  his  will, 
but  manifested  by  some  other  acts,  instruments,  or  declarations. 
The  answer  to  this  is,  that  there  is  no  case  in  which  a  person  is 
obliged  in  equity  to  carry  out  such  intention,  not  being  testamen- 
tary, or  imposed  as  a  matter  of  trust,  unless  the  person  to  be  so 
charged  has  been  instrumental  in  causing  the  testator  to  omit  from 
his  will  a  formal  direction  providing  for  its  fulfilment.  This  sub- 
ject was  discussed  in  the  case  of  BHggs  v.  Penny  (2),  in  which  it 
was  found  that  there  was  no  evidence  to  fix  the  executrix,  Miss 
Penny,  with  any  knowledge  of  the  charitable  trusts  which  were 
supposed  to  have  been  intended.  If  it  could  have  been  shown  that 
she  had  had  a  knowledge  of  the  informal  papers  referred  to  in  *the  [  *156  ] 
proceedings  in  that  cause,  that  alone  might  have  been  relied  upon  to 
bring  her  into  the  position  of  a  trustee. 

In  the  present  case  there  is  certainly  no  release  at  law  as  to  the 
debt  secured  under  seal ;  and  as  to  the  debt  not  under  seal,  it  must 
be  observed  that  the  testator,  on  the  face  of  the  very  entry  in 
his  book  which  is  relied  upon  as  a  discharge,  considered  the  whole 
as  one  debt.  He  makes  one  sum  of  that  which  was  due  on  the  note, 
and  that  due  on  the  mortgage ;  he  classes  them  both  together,  and 
he  certainly  did  not  intend  to  release  the  one  without  releasing  the 
other.  But  the  words  "  not  to  be  enforced,'*  do  not  express  an 
intention  at  once  to  discharge  J.  D.  Hains  from  the  debt ;  but  they, 
on  the  contrary,  assume  the  securities  to  be  valid  and  continuing, 
and  capable  of  being  enforced.  The  doctrine  of  Lord  Alvanlby  in 
(1)  77  B.  B.  2Z%etseq.  (6  Hare,  bbbetseq,).     (2)  87  B.  B.  192  (3  Mac.  &  G.  546). 
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Pbaob       Reeves  v.  Brymer  (1)  is,  that  you  cannot  rely  on  the  expression  of  an 
Ha^ins.       intention  to  do  something  in  future,  but  you  must  find  words  or 
acts  which  are  sufficient  to  operate  as  an  actual  release,  or  which 
afford  evidence  to  go  to  a  jury  that  a  release  has  been  executed. 
Astoji  V.  Pye  (2)  goes,  I  think,  to  the  utmost  limit  in  favour  of  the 
release.     The  words  were  not  as  here,  **  not  to  be  enforced,"  but  the 
testator  had  written  a  memorandum  in  these  words — ''Pye  pays  no 
interest,  nor  shall  I  ever  take  the  principal  except  greatly  distressed." 
The  court  of  law  first  sent  it  to  the  Ecclesiastical  Court  to  know 
whether   that  was  or  not  a  testamentary  paper;   and  then,  the 
Ecclesiastical  Court  declining  to  give  probate  of  it,  it  came  back  for 
the  decision  of  the  court  of  law,  and  they  construed  it  as  being, 
under  the  circumstances,  an  actual  discharge.     They  construed  it  as 
saying,  **  I  discharge  you  on  condition  I  am  never  myself  distressed ; " 
and  since  he  never  became  distressed  but  died  in  affluent  circum- 
stances, they  held  the  condition  performed,  and  that  the  executors 
[  *156  ]       ^ere  not  entitled  *to  recover.   That  case,  however,  went  very  far,  and 
it  was  not  approved  of  by  Lord  Rosslyn  (s)  .     Here  neither  the  expres- 
sion **  not  to  be  enforced,"  nor  the  acts  of  the  testator,  can  be  construed 
as  amounting  to  an  immediate  or  actual  discharge.    In  Aston  v.  Pye 
no  interest  was  taken ;  but  in  this  case  interest  on  the  promissory  note 
as  well  as  on  the  mortgage  debt  was  regularly  paid  by  the  debtor 
and  received  by  the  testator  several  years  after  the  date  of  the  entry 
and  down  to  the  time  of  his  death ;  and  the  note  remains  uncancelled. 
How  can  I  then  hold  that  the  words  *'  not  to  be  enforced,"  have  any 
other  effect  than  their  testamentary  effect,  whatever  that  might  be. 
With  regard  to  the  testamentary  force  of  this  memorandum,  it  may, 
perhaps,  after  the  decision  of  the  Ecclesiastical  Court  in  Aston  v.  Pye,  be 
doubted  whether  it  would  be  admitted  to  probate ;  but  it  is  too  much  to 
say,  after  so  many  years  have  elapsed, — the  testator  dying  in  1840  and 
interest  on  the  debt  having  been  paid  until  1846, — that  I  am  now  to  put 
it  to  the  executors  to  propound  this  memorandum  for  probate  as  a  testa- 
mentary paper.  I  think  the  defendant  J.  D.  Hains  should  have  an  oppor- 
tunity of  propounding  it  if  he  thinks  proper,  and  the  cause  may  stand 
over  to  enable  him  to  make  an  application  to  the  Ecclesiastical  Court. 
I  have  omitted  to  notice  the  case  cited  from  the  Exchequer  (4) ; 
but  that  case  comes  within  the  rule  I  have  mentioned :  there  was 
distinct  evidence  of  an  immediate  discharge. 

(1)  6  Yes.  516.  (4)  Foster  v.  Dawber,  86  B.  R.  506 

(2)  5  E.  R  66  (5  Ves.  350,  n.).  (6  Ex.  839). 

(3)  5  B.  B.  66  (5  Yes.  354). 
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WIGAN  V.  EOWLAND  (l).  im. 

Atav  27. 
(11  Hare,  157—159;  S.  0.  1  Eq.  B.  213;  17  Jur.  910;   1  W.  B.  383;  J_ 

21  L.  T.  0.  S.  150.)  Wood,  V.-C. 

Where  the  execution  of  a  will  was  attested  by  two  marksmen,  and  signed         L  ^^^  ] 
also  by  two  other  persons  as  witnesses,  the  Court  held  that  the  signature 
of  the  two  latter  must  be  regarded  as  afi&xed  likewise  in  attestation  of  the 
will,  and  not  as  merely  verifying  the  attestation  of  the  marksmen ;  and 
that  the  legacy  to  the  wife  of  one  of  them  failed,  under  the  Wills  Act,  s.  16. 

The  bill,  which  was  broagbt  to  administer  the  estate  of  John 
Rowland,  deceased,  prayed  that  it  might  be  declared  that  a  legacy 
of  200i.,  bequeathed  to  the  defendant  Elizabeth  Wigan  by  the  will  of 
the  testator,  was  null  and  void,  by  reason  of  the  defendant,  Charles 
Wigan,  having  attested  the  will. 

The  will  was  dated  in  1848,  and  was  therefore  made  since  the 
Stat.  7  Will.  IV.  &  1  Vict.  c.  26,  which,  by  section  15,  enacts,  "  That, 
if  any  person  shall  attest  the  execution  of  any  will,  to  whom  or  to 
whose  wife  or  husband  any  beneficial  devise,  legacy,  estate,  interest, 
gift,  or  appointment  of  or  affecting  any  real  or  personal  estate  (other 
than  and  except  charges  and  directions  for  the  payment  of  any  debt 
or  debts)  shall  be  thereby  given  or  made,  such  devise,  legacy,  estate, 
interest,  gift,  or  appointment  shall,  so  far  only  as  concerns  such 
person  attesting  the  execution  of  such  will,  or  the  wife  or  husband 
of  such  person,  or  any  person  claiming  under  such  person,  or  wife 
or  husband,  be  utterly  null  and  void  ;  and  such  person  so  attesting 
shall  be  admitted  as  a  witness  to  prove  the  execution  of  such  will, 
or  to  prove  the  validity  or  invalidity  thereof,  notwithstanding  such 
devise,  legacy,  estate,  interest,  gift,  or  appointment  mentioned  in 
such  will." 

The  form  of  the  attestation  was  as  follows : 

''  Signed  and  published  by  the  said  testator  as  his  ] 

last  will  and  testament,  in  the  presence  of  (  ^        -n 

,       .      ,  .  ,      .  ,  .  .    VJOHN   BOWLAND. 

us,  who  m  his  presence,  and  at  his  request,  ( 

have  hereunto  subscribed  our  names.  J 

William  Jonbs,  of  , 

_,      .        ,  .    X  mark. 
Bhuabon,  his 

William  Williams,  his  X  mark. 

_.  (  Charles  Wigan, 

I  William  Rowland." 

Probate  had  been  granted  by  the  Ecclesiastical  Court  on  the  affidavit       [  i  &8  ] 

(1)  In  the  goods  of  Thomas  Brightman  Sharman  (1869)  L.  R.  1  P.  &  D. 
eei,  38  L.  J.  P.  47,  20  L.  T.  683. 
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WioAK  of  William  Bowland,  whose  deposition  was  in  the  asaal  form  of  that 
RowLAin).    ^7  fti^  attesting  witness. 

At  the  hearing  of  the  cause  the  original  will  was  produced,  and 
evidence  was  tendered  to  show  that  the  will  was  signed  by  Charles 
Wigan,  not  as  himself  attesting  the  execution  of  the  will,  but  as 
verifying  the  attestation  of  the  marksmen,  Jones  and  Williams, 
who  were,  it  was  said,  in  truth  the  attesting  witnesses.  In  order 
to  show  the  intention  with  which  Charles  Wigan's  signature  was 
affixed,  evidence  was  produced,  that,  in  cases  in  which  he  was 
acting  as  agent  for  a  third  party,  he  had  frequently  verified  in  like 
manner  the  marks  of  illiterate  persons.  It  was  averred  in  the  bill, 
and  on  the  part  of  the  plaintiffs  evidence  was  tendered,  that  ''  the 
will  was  duly  signed  and  published  in  the  presence  of  William  Jones, 
William  Williams,  and  of  the  said  defendants,  Charles  Wigan  and 
William  Rowland ;  and,  the  said  William  Jones  and  William 
Williams  having  set  their  marks  to  the  said  will  as  witnesses,  the 
said  testator  immediately  afterwards  said  to  the  said  defendants 
Charles  Wigan  and  William  Rowland,  ''  Charles  and  William,  sign 
it,  it  will  make  it  safer,"  or  words  to  that  effect ;  and  the  said 
defendants,  Charles  Wigan  and  William  Rowland,  accordingly 
subscribed  their  names  to  the  said  will,  under  the  marks  of  the  said 
William  Jones  and  William  Williams,  immediately  after  such  marks 
had  been  affixed,  and  in  the  presence  of  the  said  testator,  and  of  the 
said  William  Jones  and  William  Williams. 

On  the  part  of  the  defendants  Wigan  and  his  wife,  affidavits  were 
produced,  to  the  effect  that  the  testator  had  procured  two  labourers 
(Jones  and  Williams),  to  attest  his  will ;  that  several  members  of 
the  testator's  family  were  present ;  and  that  Rowland,  who  acted 
[  •159  ]  as  attorney  on  the  *occa8ion,  had  suggested  the  propriety  of  some 
of  the  persons  present  adding  their  signatures  to  attest  the  marks 
of  the  two  witnesses ;  whereupon  he  (Rowland)  and  Charles  Wigan, 
after  Jones  and  Williams  had  left  the  room,  signed  their  names 
accordingly. 

Mr,  Bacon  and  Mr.  Freeling  for  the  plaintiffs. 

Mr.  Roll  and  Mr.  Kenyon  for  the  defendants. 

The  Yioe-Chanoellor  held,  that,  upon  the  face  of  the  document 
and  of  the  attestation  clause,  the  defendant  Wigan  must  be  held  .'to 
be  a  witness  to  all  that  that  clause  contained ;  and  that,  although 
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it  was  a  hard  case,  the  legacy  to  his  wife  must  fail.    His  Honour       Wioan 
thought,  that,  even  if  the  parol  evidence  were  admissible,  it  would     Rowland. 
not  be  of  sufficient  force  to  countervail  that  which  the  written 
document  afforded. 


JOHNSON   V.  NEWTON.  issa. 

May  6. 

(11  Hare,  160—169;  S.  0.  22  L.  J.  Oh.  1039;  17  Jur.  826.)  

^  Wood,  V.-O. 

A  testator,  at  the  time  of  his  death,  had  about  3,000/.  in  the  hands  of  his  [  160  J 
bankers,  and  the  executors  paid  some  moneys,  which  they  received  on 
account  of  the  estate,  to  their  account  at  the  same  Bank,  and  drew  out  such 
sums  as  they  required.  About  nine  months  after  the  death  of  the  testator, 
the  bankers  became  bankrupt,  having,  at  that  time,  a  balance  of  about 
2,000/.  belonging  to  the  estate  in  their  hands,  of  which  1,000/.  was  ulti- 
mately lost  by  the  bankruptcy.  The  Master,  on  a  reference,  thereupon 
found  *'  That  there  were  not  any  purposes  of  their  trust  which  rendered  it 
necessary  for  the  executors  to  retain  the  balance,  or  any  part  of  it,  with 
the  bankers ;  "  but  the  Coitbt  held  that  they  were  not  answerable  for  the 
loss. 

By  the  decree  in  this  cause,  dated  the  28th  of  July,  1848,  it  was 
referred  to  the  Master,  to  inquire  whether  any  and  what  sums  or 
sum  of  money  belonging  to  the  testator's  estate  were  or  was  left  or 
placed,  and  when  and  under  what  circumstances,  by  the  defendants 
F.  Newton,  G.  Eidge,  and  J.  Hemingway,  or  any  or  either  and 
which  of  them,  in  the  Bank  of  Messrs.  Parker,  Shore  &  Co.,  at  the 
respective  times  of  the  death  of  the  testator  and  of  the  bank- 
ruptcy of  Messrs.  Parker,  Shore  &  Co.,  respectively ;  and  whether 
any  and'  what  loss  occurred  in  respect  thereof,  and  under  what 
circumstances. 

The  Master,  by  his  report,  dated  the  28th  of  October,  1852,  found 
that  the  testator  died  in  May,  1842;  that  in  his  lifetime  he 
employed  the  said  Parker,  Shore  &  Co.,  as  his  bankers ;  that  for 
five  years  previous  to  his  decease  he  bad  generally  a  cash  balance 
in  their  hands  exceeding  8,800Z.,  and  that  at  the  time  of  his  death 
there  was  a  balance  of  8,248Z.  12«.  in  the  hands  of  the  said  Parker, 
Shore  &  Co.,  belonging  to  his  estate :  that  the  testator's  property 
in  money,  which  was  immediately  available  to  his  executors  for  the 
purposes  of  his  will,  at  the  time  of  his  death,  or  within  a  very  short 
time  afterwards,  amounted  to  6,642Z.  Is.  6c2.,  and  consisted  of  the 
said  balance  and  the  several  particulars  following,  viz.  in  cash  in 
the  testator's  house  at  time  of  his  death  105Z. ;  a  cash  balance  of 
8|027/.  15«.  6d.  remaining  in  the  Bank  of  the  Sheffield  Banking 
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Johnson      Company  on  a  deposit  note ;  a  debt  of  20/.  due  from  John  Bay  wood, 

NjnrTON.  and  received  by  the  executors  on  the  20th  of  August,  1842 ;  the 
sum  of  2252.,  the  produce  of  the  sale  of  ten  shares  in  the  Sheffield 

f  •161  ]  Fire  Office,  sold  by  the  executors  *on  the  16th  of  August,  1842 ; 
and  21/.,  the  produce  of  the  sale  of  five  shares  in  the  Sheffield  Bath 
Company,  sold  by  the  executors  on  the  4th  of  October,  1842 :  that 
the  defendants  F.  Newton,  6.  Bidge,  and  J.  Hemingway  also 
received,  for  rents  and  profits  of  the  testator's  freehold  and  lease- 
hold estates,  between  the  day  of  his  death  and  the  6th  of  January, 
1848,  222/.  16s.  4d.,  making,  with  the  said  6,642/.  7s.  6d.,  the 
aggregate  sum  of  6,865/.  8s.  10^.,  which  was  available  for  the 
purposes  of  the  testator's  will  at  the  time  hereinbefore  mentioned. 
And  he  found  that  the  testator,  by  his  will,  directed  his  executors 
and  trustees  (the  said  defendants  F.  Newton,  6.  Bidge,  and 
J.  Hemingway)  to  sell  all  his  real  estates  as  soon  as  conveniently 
might  be  after  his  decease,  and  to  convert,  with  all  convenient 
speed,  his  leasehold  and  other  personal  estate  (except  such  parts 
thereof  as  were  specifically  bequeathed)  into  money,  and  out  of  the 
proceeds  of  his  said  real  and  personal  estates  to  pay  his  debts, 
funeral  and  testamentary  expenses,  and  then  to  pay  the  several 
charitable  legacies  therein  mentioned,  amounting  together  to  600/. ; 
then  to  purchase  8,888/.  6s.  8d.  91.  per  cent.  Consolidated  Annuities, 
to  answer  the  annuity  of  100/.  bequeathed  to  his  wife,  the  defendant 
Ann  Vickers,  and  then  to  pay  two  legacies  of  100/.  each  to  John 
Baywood  and  Sarah  Firth,  and  to  divide  the  residue  of  the  said 
trust  moneys  (including  the  said  8,888/.  6s.  8d.  after  the  trusts 
thereof  had  been  satisfied,)  equally  among  all  his  nephews  and 
nieces,  the  children  of  his  deceased  sisters  Mary,  Elizabeth,  and 
Hannah,  who  should  be  living  at  his  death :  that  the  testator  gave 
to  his  said  executors  and  trustees  legacies  of  10/.  each,  but  without 
directing  any  particular  time  for  their  payment ;  and  that  the  only 
debts  which  were  owing  by  the  testator  at  the  time  of  his  death 
consisted  of  tradesmen's  and  other  bills,  amounting  altogether  to 
72/.  8s.  Sd. ;  of  servants'  wages,  amounting  to  8/.  9s.  6d. ;  and  of 

[  *162  ]  rates  *and  taxes,  amounting  to  1/.  9s.  Id.  And  he  found  that  the 
said  servants'  wages  were  paid  by  the  said  executors  in  the  month 
of  June,  1842 ;  that  the  rates  and  taxes  were  paid  by  them  in  the 
month  of  September,  1842 ;  and  that  of  the  said  tradesmen's  and 
other  bills,  the  sum  of  89/.  6s.  9(f.,  part  thereof,  was  paid  by  the 
executors  previous  to  the  10th  of  January,  1848,  and  82/.  16s.  6d., 
the  residue,  subsequently  thereto;    that    the    testator's  funeral 
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expenses  amounted  altogether  to  80Z.  16«.  2d.,  of  which  68Z.  148. 8d.  Johhsok 
was  paid  by  the  executors  previous  to  the  10th  of  January,  1848,  Nb^ok. 
and  121.  la.  lid.,  the  residue,  subsequently  thereto;  that  the  testa- 
mentary expenses  of  the  testator  (including  therein  the  costs  and 
expenses  of  the  probate  of  his  will)  amounted  altogether  to 
787Z.  9s.  6d.,  of  which  282Z.  8s.  lid.  was  incurred  and  was  paid 
previous  to  the  10th  of  January,  1843,  and  5541.  14a.  Id.  was 
incurred  and  was  paid  subsequently;  that  the  said  charitable 
legacies,  amounting  to  the  sum  of  6002.,  were  all  paid  by  the 
executors  to  the  parties  entitled  thereto  in  the  months  of  August 
and  September,  1842 ;  that  the  said  8,888{.  6«.  8d.  Bank  91.  per 
cent.  Annuities  were  purchased  by  them  on  or  about  the  18th  of 
August,  1842  ;  that  the  said  legacies  of  100/.  each  to  John  Haywood 
and  Sarah  Firth  were  paid  on  or  about  the  20th  of  August,  1842 ; 
and  that  the  legacies  of  101.  each  to  the  executors  were  paid  or 
retained  by  them  on  or  about  the  11th  of  July,  1844.  And  he  found 
that  the  defendants  F.  Newton,  G.  Bidge,  and  J.  Hemingway,  as 
such  executors  as  aforesaid,  on  the  24th  of  May,  1842,  paid  to 
Parker,  Shore  &  Co.,  75Z.,  part  of  105Z.  cash  found  in  the  testator's 
house  at  the  time  of  his  decease,  and  on  the  16th  of  August,  1842, 
they  p.aid  in  a  further  sum  of  225/.,  being  the  produce  of  the  sale 
of  the  said  four  Sheffield  Canal  shares;  and  that  between  the 
6th  of  July,  1842,  and  the  6th  of  January,  1848,  the  defendants  (the 
executors)  drew  out  from  time  to  time,  for  the  purposes  of  their 
trust,  various  sums  of  money,  amounting  *in  the  whole  to  [  •les  ] 
1,587/.  12s.  lOd.,  leaving  a  balance  (including  interest  allowed,  and 
after  deducting  commission  charged  by  the  said  bankers)  of 
2,056/.  17s.  lid.  due  to  the  testator's  estate  in  the  hands  of 
Parker,  Shore  &  Co.  And  he  found,  that,  on  the  10th  of  January, 
1848,  Parker,  Shore  &  Co.  became  bankrupt,  there  then  being  in 
their  hands  the  said  balance  or  sum  of  2,056/.  17s.  lid.,  belonging 
to  the  testator's  estate ;  and  that  four  several  sums  of  511/.  14s.  5d., 
255/.  17s.  8d.,  158/.  10s.  4d.,  and  102/.  6s.  8d.,  making  together  the 
sum  of  1,028/.  8s.  8d.,  had  since  been  received  by  the  defendants 
F.  Newton,  G.  Bidge,  and  J.  Hemingway,  for  dividends  in  respect  of 
the  said  sum  of  2,056/.  17s.  lid.  under  the  said  bankruptcy,  and  for 
which  they  had  duly  accounted  as  part  of  the  said  testator's  estate, 
by  which  payments  the  said  balance  or  sum  of  2,056/.  17s.  lid.  was 
reduced  to  the  sum  of  1,088/.  9s.  8d.,  which,  subject  to  any  further 
dividends  that  might  be  paid  under  the  said  bankruptcy,  had  been 
lost  to  the  testator's  estate  thereby.    And  he  found  that  the  said 
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JoHHPOH      several  sums  received  by  the  defendants  F.  Newton,  G.  Ridge,  and 
Nrvtok.     ^'  Hemingway,  on  account  of  the  testator's  estate,  between  the  time 
of  his  death  and  the  bankruptcy  of  Parker,  Shore  &  Co.,  amounted 
to  5,159^  4«.  8d.,  and  consisted  of  the  following  particulars,  viz. 
cash  found  in  the  testator's  house  at  the  time  of  his  death,  1052. ; 
cash  at  his  banker's,  the  Sheffield  Banking  Company,  on  a  deposit 
note,  8,0272.  15«.  6d.;   cash  of  Parker,  Shore  &  Co.,  in  various 
cheques,  being  part  of  the  said  balance  of  8,248L  12«.  in  their 
hands  at  the  testator's  decease,  1,5872.  12«.  lOd. ;   rents  of  the 
testator's  estates  due  at  his  death  and  becoming  due  afterwards, 
2222. 168.  id.;  cash,  being  the  produce  of  ten  shares  in  the  Sheffield 
Fire  Office,  and  five  shares  in  the  Sheffield  Bath  Company,  sold  by 
the  said  defendants  (the  executors),  2462. ;  and  a  debt  due  to  the 
testator  from  John  Raywood,  202.    And  he  found  that  the  several 
[  *J64  ]      sums  paid  by  the  said  defendants  on  account  *of  the  testator's 
estate  between  the  time  of  his  death  and  the  bankruptcy  of  Parker, 
Shore  &  Co.,  amounted  to  4,9612.  Is.  6d.,  and  consisted  of  the 
particulars  following,  viz.  on    account    of   debts   due  from  the 
testator  at  his  death,  892.  Gs,  9d. ;  on  account  of  funeral  expenses, 
682.  148.  9d. ;  for  probate  of  will,  and  on  account  of  testamentary 
expenses,   2822.   8a.   lid. ;    for    ground   rents,   rates,   and   taxes, 
1092. 78.  Id. ;  for  servants'  wages  after  testator's  death,  482. 14s.  6d. ; 
for  pecuniary  legacies,  8002. ;  invested  in  the  purchase  of  8,8882. 68. 8d. 
Bank  82.  per  cent.  Annuities,  to  answer  the  annuity   of  1002., 
8,0252.  ;     proportionate    part    of    the   said    annuity   until    such 
investment  was  made,  122.   lOs.  ;   to  the  residuary  legatees,  on 
account  of  their  shares  of  the  residue,  8802. ;  to  Parker,  Shore  & 
Co.,  bankers,  to  the  credit  of  the  testator's  estate,  8002.    And  found 
that  by  such  payments  the  said  5,1592.  4«.  8d.  was  reduced  to  the 
sum  of  1982.  8«.  2(2.,  which  constituted   a   cash    balance  in  the 
hands  of  the  defendants,  the  executors,  exclusive  of  the  sum  of 
2,0562.  17^.  lid.  cash,  which  then  still  remained  in  the  hands  of 
Parker,  Shore  &  Co.  And  he  found  that  by  such  payments  all  the  sums 
specifically  bequeathed  or  directed  to  be  paid  by  the  testator's  will, 
and  to  which  his  estate  was  liable  previous  to  the  division  of  his 
residuary  real  and  personal  estates  among  his  nephews  and  nieces, 
were  discharged  and  satisfied,  except  the  following,  viz.  the  sum  of 
822.  168.  6d.  of  testator's  debts  due  at  his  decease,  the  sum  of 
122.    l8.    lid.   of  his   funeral    expenses,    and    the   sum   of   802. 
of  his  pecuniary  legacies  ;   and  that   the   said  cash  balance  of 
1982,  S8,  2d.   in    the    bancls    of    tb^    defendants   the  executors 
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was  more  than  sufficient  to  meet  such  unpaid  debts,  expenses,  Johnson 
and  legacies,  without  having  recourse  to  the  said  balance  of  nbwton. 
2,056/.  lis.  lid.  then  still  remaining  in  the  hands  of  Parker, 
Shore  &  Go.  And  he  found  that  the  defendants,  the  executors, 
were  liable,  as  such  executors,  to  the  payment  of  a  ground  rent 
of  80i.  per  annum  in  respect  of  part  of  the  leasehold  estate 
*of  the  testator,  and  that  they  were  also  liable  to  the  performance  [  •166  ] 
of  a  covenant  entered  into  by  the  testator  to  expend  the  sum  of 
500/.  in  building  upon  other  part  of  his  leasehold  estate  ;  and  that 
the  only  other  payments  for  which  it  was  then  necessary  for  the 
said  executors  to  provide  out  of  the  testator's  estate  were  the  rents, 
rates,  taxes,  repairs,  and  other  outgoings  of  his  several  estates  until 
sold,  and  the  legacy  duty  and  current  expenses  of  the  executorship 
and  of  selling  the  said  estates  as  directed  by  the  testator's  will, 
none  of  which  estates  had  then  been  sold ;  and  that  such  rents, 
rates,  taxes,  repairs,  and  other  outgoings,  including  the  ground  rent 
of  80/.,  amounted,  up  to  the  time  of  the  sale  of  the  estates,  to 
178/.  10«.  Id.,  and  that  the  legacy  duty  and  current  expenses  of  the 
executorship  and  of  selling  the  estates  amounted  to  554/.  14«.  Id,, 
making  together  728/.  is.  8d. ;  and  that  the  accruing  rents  of  the 
said  estates  to  the  time  of  sale  and  the  monies  arising  from  the  sale 
thereof,  and  of  the  testator's  household  furniture  and  effects  and 
other  property  which  then  still  remained  unsold,  were  much  more 
than  sufficient  to  pay  the  728/.  4«.  8d.,  inasmuch  as  that  the  defen- 
dants, the  executors,  received  from  those  and  other  sources,  on 
account  of  the  testator's  estate  after  the  bankruptcy  of  Parker, 
Shore  &  Co.,  various  sums  amounting  together  to  8,428/.  Ids.  4td., 
consisting  of  the  particulars  following,  viz.  for  rents  of  estates  until 
sold,  181/.  2s.  4d. ;  for  household  furniture,  horse,  carriage,  work- 
ing-tools, and  plate  sold,  256/.  18«.  Id. ;  for  Sheffield  Canal  shares, 
and  five  Sheffield  Botanical  Garden  shares  sold,  107/.  lOs.;  for 
freehold  and  leasehold  estates  sold^  including  interest  on  the  pur- 
chase moneys  up  to  the  time  of  completion,  7,852/.  ds. ;  for  interest 
received  of  the  residuary  legatees  on  advances  made  to  them  on 
account  of  their  shares  of  the  residue,  64/.  108.  7d. ;  and  for 
interest  allowed  by  the  Sheffield  and  Hallamshire  Banking  Com- 
pany on  money  deposited  in  their  hands  by  the  executors,  16/.  14«.  4d. 
He  found  that,  during  the  time  the  defendants,  *the  executors  and  C  *^*^^  ] 
trustees,  allowed  the  said  2,056/.  lis.  lid.  to  remain  in  the  hands 
of  Parker,  Shore  &  Co.,  there  were  not  any  purposes  of  their  trust 
which  rendered  it  necessary  to  retain  the  said  balance,  or  any  part 
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Johnson  of  it,  with  the  said  bankers.  And  the  Master  found,  that,  upon 
NswTOK.  consideration  of  the  matters  aforesaid,  the  sums  of  money  therein- 
after mentioned  belonging  to  the  testator's  estate  were  left  or  placed 
by  the  defendants,  F.  Newton,  G.  Bidge,  and  J.  Hemingway  in  the 
Bank  of  Parker,  Shore  &  Co.,  at  the  respective  times  of  the  death 
of  the  testator  and  of  the  bankruptcy  of  the  said  Parker,  Shore  & 
Co. ;  and  that  they  were  so  left  and  placed  at  or  during  the  times 
and  under  the  circumstances  thereinbefore  particularly  mentioned, 
viz.  at  the  time  of  the  death  of  the  testator,  the  balance  or  sum  of 
8,24dZ.  128.,  and  at  the  time  of  the  bankruptcy  of  the  said  Parker, 
Shore  &  Co.  the  balance  or  sum  of  2,056i.  17«.  lid. ;  and  he  found 
that  a  loss  of  the  sum  of  1,0882.  da.  8d.  had  occurred  to  the  testator's 
estate  in  respect  thereof,  under  the  circumstances  thereinbefore 
mentioned  (subject  nevertheless  to  such  loss  being  reduced  by  the 
payment  of  any  further  dividend  out  of  the  estate  of  the  said 
Messrs.  Parker,  Shore  &  Co.  respectively). 

Mr.  WiUcock,  and  Mr.  W.  Forster,  for  some  of  the  residuary 
legatees,  contended,  that  the  loss  occasioned  to  the  estate  by  the 
bankruptcy  of  Parker,  Shore  &  Co.  ought  to  be  made  good  by  the 
executors  personally,  on  the  ground  that  they,  having  no  purposes 
of  the  trust  to  satisfy,  ought  not  to  have  left  the  balance  of  2,0562. 
in  their  hands,  but  should  either  have  paid  it  over  to  the  residuary 
legatees,  or  invested  it  in  some  sufficient  manner,  by  which  interest 
would  have  been  produced.  In  Bailey  v.  Oould  (i),  Alderson,  B., 
says,  "  As  personal  security  changes  in  value  from  day  to  day,  by 
[  *167  ]  reason  of  the  personal  responsibility  of  the'  party  giving  it,  and  *as 
a  testator's  means  of  judging  of  the  value  of  that  responsibility 
are  put  an  end  to  by  his  death,  the  executor  who  omits  to  get  it  in 
within  a  reasonable  time  becomes  himself  the  security  "  (2) :  Chugh 
V.  Bond  (8). 

(The  Vicb-Chanoellor  :  That  case  goes  on  an  entirely  different 
principle.  Placing  the  money  of  the  cestui  que  trust  under  the 
control  of  an  entire  stranger,  is  a  very  different  thing  from  leaving 
money  of  the  testator  in  the  hands  of  his  bankers,  where  they 
found  it.) 

We  submit,  the  case  is  substantially  the  same,  whether  the  execu- 
tors leave  money  in  private  hands  without  necessity,  or  whether 

(1)  64  E.  R.  479  (4  Y.  &  C.  221).  (3)  45  R.  R.  314  (3  My.  &  Cr.  490, 

(2)  64  R.  R.  at  p.  482  (4  T.  &  C.  226).      496,  496). 
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they  put  it  in  such  hands  as  in  that  case :  ChcMen  v.  Shippam  (i),      Johnson 
Moyle  V.  Moyle  (2).  Nb^oh. 

ilfr.  Torriano  for  other  residuary  legatees. 

The  Yice-Ghancbllor  (without  calling  upon  the  counsel  for  the 
executors) : 

No  case  has  been  cited  in  the  argument,  nor  do  I  know  of  any 
case,  in  which  executors,  who  have  merely  left  moneys  belonging  to 
the  estate  in  the  hands  of  the  bankers  of  the  testator,  for  a  period 
of  no  more  than  nine  mpnths  after  his  decease,  have  been  held  liable 
to  make  good  the  fund  lost  by  the  failure  of  the  bankers.  The 
executors  are  no  doubt  bound  to  exercise  their  judgment  on  the 
safety  of  the  place  of  deposit,  whether  it  be  that  which  the  testator 
had  in  his  lifetime  chosen,  or  whether  it  be  selected  by  themselves ; 
and  when  a  loss  unfortunately  happens,  the  question  must  always 
be,  how  far  the  executors  must  be  held  to  be  answerable  under  the 
circumstances  of  the  case.  Now,  what  are  the  trusts  and  duties  of 
the  executors?  They  have  first  to  pay  the  debts;  secondly,  the 
legacies ;  *and,  thirdly,  to  hand  over  the  remainder  to  the  residuary  [  *168  J 
legatee.  They  are  allowed  by  the  rule  of  law  one  year  before  satis- 
fying the  claims  of  parties  under  the  will.  In  Brooke  v.  Lewis  (8), 
Sir  John  Leach  considered  this  to  be  so  distinctly  the  case,  that  he 
held  the  term  of  a  year  from  the  death  of  the  testator  to  be  the 
period  at  which  the  title  of  legatees  who  were  to  take,  if  living  at  the 
time  of  distribution,  became  absolute. 

There  is  no  doubt  that  a  case  may  be  suggested,  in  which  a  very 
large  balance  of  the  estate  may  be  in  the  hands  of  bankers,  upon 
which  there  is  no  probability  of  any  further  demand  arising,  and  in 
which  the  executors  may  well  be  asked  why  they  do  not  distribute 
the  estate.  In  this  case  it  was  argued,  that  the  executors  should 
have  invested  the  balance  which  was  not  required  to  be  retained  for 
the  purposes  of  the  trust,  if  they  did  not  pay  it  over.  There  were 
not,  however,  in  the  will  any  directions  to  the  executors  to  invest  it. 
In  Moyle  v.  Moyle  (2)  there  was  an  express  direction  to  invest  the 
surplus,  and  the  defendants  had  moreover  not  only  resisted  an 
application  for  the  payment  into  Court  of  the  balance  which 
appeared  in  their  hands,  but  had  also,  after  the  balance  had  been 
greatly  increased,  kept  it  at  their  bankers,  without  any  sufficient 

(1)  67  B.  E.  161  (4  Hare,  555).  (3)  23  B.  E.  246  (6  Madd.  358). 

(2)  34  B.  B.  186(2  Buss.  &  My.  710). 
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reason,  for  considerably  more  than  two  years  after  the  death  of  the 
testator.  If  the  executors  in  this  case,  having  no  directions  to 
invest  the  balance  of  the  estate,  had  thought  proper  to  do  so,  they 
would  clearly  have  been  liable  to  the  residuary  legatees  for  any  loss 
on  a  resale  if  the  funds  had  fallen,  and  the  full  sum  which  was 
invested  should  have  happened  not  to  be  realised.  The  only  course 
the  executors  could  have  here  taken,  would  have  been  to  pay  the 
balance  over  to  the  residuary  legatees.  There  were,  it  appears, 
expenses  of  the  executorship  to  be  met,  which  afterwards  amounted 
to  *about  650Z. ;  and  there  were,  at  the  time  of  the  failure  of  the 
bankers,  three  or  four  months  yet  remaining  of  the  time  which  the 
law  allows  to  the  executor  to  wind  up  the  testator's  estate.  Execu- 
tors cannot,  in  the  nature  of  things,  be  supposed  to  be  acquainted 
with  all  possible  debts  of  the  testator  which  may  appear ;  and  I  do 
not  think  that  in  this  case  they  were  bound  to  have  distributed  the 
balance  of  the  estate,  or  to  have  removed  it  from  the  bank,  before 
the  time  of  the  bankruptcy.  In  ChcMen  v.  Shippam  (1),  the  money 
was  clearly  misappropriated.  The  trustee  had  given  directions  that 
it  should  be  invested  according  to  the  desire  of  the  cestui  que  trust, 
and  he  had  omitted  to  take  the  slightest  precaution  to  see  that  his 
directions  had  been  obeyed.  In  the  case  of  CUmgh  v.  Bond  (2),  there 
was  nothing  to  justify  the  trustee  in  placing  the  fund  in  the  hands 
of  a  stranger.  It  is  nothing  like  the  case  of  money  being  left  in  a 
bank,  its  ordinary  place  of  temporary  deposit.  The  case  of  Moyle 
V.  Moyle  (s)  is  very  strong,  and  it  was  a  hard  case  upon  the  executors, 
but  it  was  very  different  from  the  circumstances  here. 

It  is  not  always  easy  now  to  procure  competent  and  substantial 
persons  to  undertake  the  office  of  ^executor ;  but  I  think  if  the  Court 
should  hold  parties  in  that  situation  to  be  liable  for  losses  occurring 
under  circumstances  like  the  present,  it  would  become  impossible  to 
find  proper  persons  to  accept  the  duty. 


1853, 
AprU  26, 

Wood,  V.-C. 
[170] 


SIDEBOTHAM  v.  WATSON. 

(11  Hare,  170—176;  S.  0.  1  W.  E.  303.) 

A  legacy  of  a  sum  of  money  owing  to  the  testator  by  A.  B.,  upon  amort- 
gage  of  certain  premises  therein  mentioned,  which  mortgage  was  paid  off  in 
the  testator's  lifetime,  after  the  date  of  the  will,  held  to  be  a  specific  and 
noL  &  merely  demonstrative  legacy,  and  to  be  adeemed  by  repayment. 

The  testator  placed  part  ofjthe  mortgage-money  received  by  him  from 

(1)  67  R.  E.  151  (4  Hare,  665).  (3)  34  E.  R  186  (2  Buss.  &  My.  710). 

(2)  46  E.  E.  314  (3  My.  &  Or.  490). 
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A.  B.  in  a  Bank,  and  afterwards  drew  out  a  part  of  the  deposit,  leaving  in    Sidbbotham 
the  Bank  at  the  time  of  his  death  a  balance,  amounting  to  a  moiety  of  the  v* 

sum  which  had  constituted  the  mortgage  debt ;  but  it  was  held,  that  the       watsok. 
specific  legatee  of  the  mortgage  debt  was  not  entitled  in  respect  of  the 
legacy  to  the  money  so  remaining  in  the  Bank. 

The  testator  gave  his  property  to  0.  and  D.  upon  various  trusts,  and, 
among  others,  upon  trust  for  sale,  and  empowered  C.  and  D.,  and  the  sur- 
vivor of  them,  his  heirs,  executors,  &c.,  to  give  receipts  for  the  purchase- 
money,  and  concluded  by.  appointing  his  wife  and  C.  and  D.  **  trustees  and 
executors  "  of  his  will :  Held,  that  this  appointment  conferred  on  his  wife 
only  the  general  powers  and  duties  of  executrix,  and  did  not  make  her  a 
trustee  with  0.  and  D.  under  the  specific  trusts  of  the  will. 

A  SPECIAL  case.    B.  Orme,  by  his  ^ill,  dated  in  1844,  bequeathed 
as  follows : 

"  I  give  and  bequeath  unto  my  wife,  Mary  Ann  Orme,  all  my 
household  goods  and  furniture,  plate,  linen,  china,  beds  and  bedding, 
and  the  sum  of  100{.,  and  also  the  sum  of  500/.  owing  to  me  by  Mr. 
Bobert  Leah  upon  a  mortgage  of  a  public-house  and  premises  situate 
on  Shaw  Heath  within  Stockport  aforesaid,  and  the  interest  due 
thereon  at  the  time  of  my  decease."  The  testator  then  devised 
certain  messuages  to  his  wife  in  fee,  bequeathed  a  small  legacy,  and 
gave  the  sum  of  10/.  each  to  his  friends,  Thomas  Sidebotham  and 
Thomas  Boyle,  whom  he  thereinafter  appointed  executors  of  his 
will,  as  an  acknowledgment  for  their  trouble  in  and  about  the 
execution  of  the  trusts  thereof;  and  he  then  gave  and  devised 
unto  the  said  Thomas  Sidebotham  and  Thomas  Boyle  several 
messuages  in  Stockport,  upon  trust  to  let  and  manage  the  same 
and  apply  the  rents  and  profits  in  the  maintenance  of  the  two  sons 
of  his  (the  testator's)  sister,  until  they  attained  twenty-one  years  of 
age,  and  then  to  sell  and  divide  the  proceeds  between  the  said  sons 
as  therein  mentioned  ;  and  he  also  gave  to  the  same  two  trustees^ 
Sidebotham  and  Boyle,  the  sum  of  500/.  upon  trust  to  invest  the 
same  for  the  benefit  of  his  wife  Mary  Ann  Orme,  for  her  life,  and 
after  her  decease  to  be  divided  amongst  her  mother,  brother,  and 
sisters,  and  the  said  sons  of  his  deceased  sister.  The  testator  then 
devised  and  bequeathed  *all  his  residuary  estate  to  the  same  trustees,  [  *i7i  ] 
Sidebotham  and  Boyle,  upon  trust  to  dispose  of  and  divide  the  same 
equally  amongst  his  wife,  mother,  brother,  sisters,  and  said  sons  of 
his  deceased  sister,  who  should  be  living  at  his  (the  testator's)  decease ; 
and  after  devising  to  his  said  trustees,  Sidebotham  and  Boyle,  all 
real  estates  vested  in  him  as  trustee  or  mortgagee,  subject  to  the 
equities  affecting  the  same,  and  empowering  his  said  trustees  and 
the  survivor  of  them,  and  the  heirs,  executors,  administrators,  or 
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BiDEBOTHAu   asBigiis  of  such  Burvivor,  to  give  receipts  to  purchasers  for  all 

watook.      moneys  or  efifects  to  be  paid  or  delivered  to  them  by  virtue  of  that 

his  will,  he  concluded,  *'  And  I  appoint  my  said  wife  and  the  said 

T.  Sidebotham  and  T.  Boyle  to  be  trustees  and  executors  of  this 

my  will." 

The  said  testator  died  in  1850,  leaving  his  said  wife  Mary  Ann 
surviving.  The  will  was  proved  by  her  and  Sidebotham  and 
Royle. 

Subsequently  to  the  date  and  execution  of  the  will,  Robert  Leah's 
mortgage  debt  of  5002.  was  paid  to  the  testator  by  a  third  party,  to 
whom  the  testator  transferred  the  mortgage;  and  the  testator 
thereupon  placed  to  his  own  credit  in  account  with  the  District  Bank 
at  Stockport,  the  sum  of  350L,  part  of  the  moneys  so  received  by 
him  in  respect  of  Robert  Leah's  mortgage  debt,  and  retained  in  his 
own  hands  the  surplus  or  balance  of  such  moneys  for  his  immediate 
use  in  his  trade  or  business.  The  testator  subsequently  drew  out 
of  the  said  Bank  divers  portions  of  the  sum  of  850Z.  to  the  amount 
of  loot,  in  the  whole.  And  at  the  time  of  his  decease  the  sum  of 
250Z.,  the  residue  or  balance  thereof,  stood  to  his  credit  at  the  said 
Bank,  and  so  continued  until  the  same  was  received  by  the  said 
testator's  widow.  At  the  time  of  the  testator's  death,  nothing  was 
due  to  him  from  Robert  Leah  for  principal  or  interest  in  respect  of 
[  •172  ]  the  mortgage  debt  of  600Z.  Soon  after  *the  will  had  been  proved, 
the  testator's  widow  claimed  payment  out  of  the  testator's  assets, 
not  only  of  the  said  legacy  of  100{.,  but  also  of  the  amount  of  the 
mortgage  debt  of  500Z.  so  bequeathed  to  her ;  and  the  said  sum  of 
250{.,  being  the  residue  or  balance  of  the  mortgage  debt  so  received 
by  the  said  testator,  and  which  continued  standing  to  his  credit  at 
the  said  Bank,  was  accordingly  got  in  and  received  by  her  for  her 
own  use  on  account  of  the  two  last-mentioned  legacies. 

The  testator's  widow  intermarried  with  the  defendant  C.  Watson. 
At  the  time  of  the  testator's  decease,  the  principal  sum  of  850/.  was 
due  to  him  from  one  John  Newton  on  the  security  of  a  mortgage, 
which,  in  March,  1852,  was  redeemed  by  payment  to  the  said 
plaintiff  of  the  sum  of  851/.  188.  2d.  for  principal  and  interest ;  and 
this  sum  having  been  claimed  by  the  defendants  in  further  satis- 
faction of  the  said  legacies  to  the  testator's  widow,  the  plaintiff  paid 
to  C.  Watson  in  right  of  his  said  wife  the  said  sum  of  851/.  18«.  2rf. 
Doubts  arising  upon  the  propriety  of  this  payment,  it  was  afterwards 
agreed  that  100/.,  part  thereof,  should  be  retained  by  the  defendants, 
Watson  and  his  wife,  in  satisfaction  of  her  legacy  of  100/.  ;  and 
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that  250{.,  other  part  thereof,  should  be  transferred  into  the  joint  Sidebotham 
names  of  the  plaintiff  and  Mrs.  Watson,  to  abide  the  decision  of  the     watsok. 
Court. 

The  following  questions  were  submitted  to  the  Court : 

First.  Whether  or  not  the  bequest  by  the  testator  to  his  said 
wife  of  the  said  Bobert  Leah's  mortgage  debt  of  500Z.  was  wholly, 
or  to  any  and  to  what  extent,  adeemed  ? 

Secondly.  W^hether  or  not  the  payment  to  or  retainer  by  the 
testator's  widow  of  the  said  sum  of  2502.,  the  balance  or  residue  of 
the  moneys  received  by  the  said  testator  for  and  *in  respect  of  the  [  •iTS  ] 
said  Bobert  Leah's  mortgage  debt,  and  standing  to  the  said  testator's 
credit  at  the  said  Bank  at  the  time  of  his  decease  as  aforesaid,  was 
a  good  or  valid  payment,  so  far  as  the  same  hath  a  relation  to  the 
bequest  mentioned  in  the  preceding  question  ? 

Thirdly.  Whether  or  not  the  sum  of  250/.,  part  of  the  said  sum 
of  851{.  18«.  2d.  mentioned  in  the  said  agreement,  and  transferred 
into  the  names  of  the  said  plaintiff  and  the  said  defendant  Mary 
Ann  Watson,  ought  to  be  refunded  or  restored  to  the  said  testator's 
estate  ? 

Fourthly.  Whether  or  not,  according  to  the  true  construction  of 
the  said  will,  the  trusts  thereby  declared  of  and  concerning  the 
property  by  the  said  testator  devised  and  bequeathed  to  the  said 
Thomas  Sidebotham  and  Thomas  Boyle  in  trust,  ought  to  be 
executed  by  the  said  defendant,  Mary  Ann  Watson,  conjointly  with 
the  said  plaintiff? 

Mr.  Prendergast,  for  the  plaintiff,  who  represented  the  residuary 
estate  of  the  testator ;  and  Mr,  J.  H.  Palmer,  for  the  defendant, 
the  widow. 

(The  authorities  referred  to  are  mentioned  in  the  judgment.) 

The  Vicb-Chancbllor  : 

The  case  of  Le  Grice  v.  Finch  (i)  is  certainly  the  most  favourable 
for  the  claim  of  the  defendants,  but  it  is  distinguishable  from  that 
before  me.  The  testatrix  there  said,  it  was  the  wish  of  her  mother 
and  herself  that  the  500/.  *they  had  then  out  upon  mortgage  should  [  *^74  ] 
be  given  to  the  plaintiff  and  her  family  in  the  manner  thereinafter 
mentioned,  and  then  she  bequeathed  the  said  500/.  upon  trust  for 
the  plaintiff.  The  mortgage  was  afterwards  called  in.  Sir  William 
Grant  carefully  distinguishes  the  case  from  the  gift  of  a  particulsu: 
(1)  17B.B.  10(3Mer.6O). 
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siDEBOTHAH  debt.  It  was  not  the  mortgage  debt  that  was  bequeathed,  but  the 
Watson,  money  which  the  testatrix  and  her  mother  at  the  time  of  the  will 
had  out.  "  The  thing,"  he  observes,  "  is  not  the  mortgage,  but  the 
money  " — the  sum  which  belonged  to  her  and  her  mother.  The 
circumstance  of  its  being  on  mortgage  was  accidental.  ''  It  was," 
he  adds,  **  no  ingredient  in  the  gift  by  way  of  condition  or  inherent 
description."  In  this  case,  the  last  words  make  the  difficulty.  The 
existence  of  the  debt  must  be  regarded  as  a  condition  ;  it  is  part  of 
the  gift  by  inherent  description.  It  appears  to  me  impossible  to 
say  that  this  is  not  so. 

In  GUlaume  v.  Adderley{^),  the  gift  was  of  "  5,000Z.  sterling,  or 
50,000  current  rupees,"  which  the  testator  afterwards  refers  to  as 
''the  said  sum  of  5,000Z.,  or  50,000  rupees,  now  vested  in  the 
Company's  bonds;"  and  be  goes  on  to  direct  that  it  shall  be 
remitted  to  England,  and  invested  in  Government  security.  The 
testator,  therefore,  contemplates  a  change  in  the  state  of  investment, 
and  regards  it  as  of  no  importance  as  affecting  the  right  to  the 
legacy.  He  speaks  of  the  existing  investment  as  merely 
accidental,  and  not  as  an  ingredient  of  the  gift  by  its  inherent 
description. 

In  the  case  of  ChawoHh  v.  Beech  (2),  where  the  legacy  was  held 
to  be  specific,  the  testator,  after  reciting  his  possession  of  the 
promissory  note  for  8,000{.,  says :  '*  Now  I  give  and  bequeath  unto 
[  nis  ]  Sarah  Hawksley,"  "  the  before-mentioned  *sum  of  8,000i.,"  "  with 
the  note,"  and  so  on,  referring  to  other  portions  of  the  will  as 
to  which  no  question  arose.  I  do  not  know  how  to  make  any 
substantial  distinction  between  that  gift  and  the  one  now  before  me. 
Again,  in  the  case  of  Innes  v.  Johnson  (a),  the  Master  of  the  Rolls 
held,  that  the  gift  of  "  800/.  upon  bond,"  there  being  a  bond  of  that 
amount  belonging  to  the  testator,  must  be  regarded  as  specific.  It 
is  important  to  save  whole  the  principle  which  distinguishes  a 
bequest  of  this  nature  from  a  demonstrative  legacy. 

It  was  argued,  that,  if  the  security  by  way  of  mortgage  had  been 
merely  converted  into  a  bond  debt,  there  would  have  been  no  ground 
for  insisting  upon  the  ademption.  It  is  not  necessary  that  I  should 
decide  that  point.  It  is  at  least  an  arguable  one.  It  is  sufficient  to 
say,  that  the  thing  inherently  described  by  the  terms  of  the  bequest 
cannot  be  found  at  the  death  of  the  testator.  There  was  nothing  in 
existence  corresponding  with  the  gift  of  the  sum  of  money  '*  owing 

(1)  See  Preface  to  14  R.  R  ix  (15         (2)  4  Yea  555. 
Ves.  384).  (3)  4  Ves.  668, 
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to  the  testator  by  Mr.  Leah  upon  a  mortgage  of  a  public-house," 
the  sum  of  5002.,  which  had  been  so  owing,  having  been  paid  off  in 
the  lifetime  of  the  testator ;  and  it  is  impossible,  therefore,  that  the 
bequest  can  take  effect. 

It  was  then  said,  that  the  250/.  remaining  in  the  Stockport  Bank, 
which  was  part  of  the  money  received  by  the  testator  in  payment  of 
the  mortgage  debt,  was  earmarked,  and  as  to  that  sum,  at  least,  the 
widow  of  the  testator  was  entitled  to  take  it  as  a  part  of  her  legacy 
still  in  existence.  No  authority,  however,  has  been  produced  to 
show,  that,  in  a  case  like  the  present,  when  the  debt,  which  is  the 
subject  of  the  gift,  is  paid  off,  the  money  can  be  followed  into  the 
hands  of  another  party,  merely  because  the  testator  has  not  spent 
it,  and  that  therefore  it  ceases  to  be  within  *the  principle  of  ademp- 
tion. Ademption  arises  from  this,  that  you  cannot  find  the  thing 
which  is  adeemed.  I  think  that  principle  applies  to  the  present 
case,  and  that  I  must  hold  this  legacy  to  have  been  specific,  and  to 
have  been  adeemed. 

With  regard  to  the  last  question, — on  the  trusteeship, — the  gift 
of  the  property  is  made  to  the  two  trustees,  Sidebotham  and  Boyle, 
and  the  gift  is  very  distinctly  carried  out  by  vesting  the  powers 
in  them  and  the  survivor.  The  subsequent  appointment  of  the 
wife  as  executrix  and  trustee  of  the  will,  does  not  introduce  her 
as  a  trustee  of  the  specific  trusts  previously  imposed  on  the  two 
trustees  whom  the  testator  had  nominated.  The  wife  has  only 
those  powers  and  trusts  which  ordinarily  attach  to  the  office  of 
executrix. 


SiDBBOTHAll 

V, 

Watsok. 


[♦176  1 


DIPPLE  V.  CORLES. 

(11  Hare,  183—187.) 

A  testator,  having  nine  children,  by  his  will  gave  all  his  property  to  one 
of  them,  who,  at  the  funeral,  said  he  would  divide  the  property  equally 
between  his  brothers  and  sisters  and  himself,  and  that  the  whole  should  be 
sold,  that  it  might  not  be  said  he  had  taken  any  more  than  the  others.  He 
subsequently  acted,  in  respect  of  a  portion  of  the  property,  according  to  the 
intention  thus  expressed ;  and  with  the  assent  of  the  other  children,  and  at 
a  valuation  approved  by  them,  he  became  the  purchaser  of  a  house  and 
premises,  part  of  the  estate :  Held,  with  regard  to  the  property  which 
remained  undivided,  that  the  expressions  of  the  devisee  were  no  more  than 
a  promise  to  give  and  divide  it  amongst  the  brothers  and  sisters,  and  that 
as  such  promise  it  was  nudum  pactum,  and  did  not  amount  to  a  declaration 
of  trust  in  their  favour. 

Thb  testator,  having  nine  children,  gave  by  his  will  the  whole  of 
his  property  to  his  eldest  son.    The  eldest  son,  on  the  day  of  the 


1858. 
June  7. 

Wood,  V.-C. 
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DippLB       the  costs  and  expenses ;  but  I  do  not  see  that  this  fact  in  any  degree 
Cobles.      tends  *to  render  the  act  less  one  of  simple  gift  to  his  brothers  and 
[  *186  ]      sisters.     It  is  a  fact  which  I  do  not  think  assists  the  argument  on 
one  side  or  the  other. 

It  appears  to  me  that  a  clear  expression  of  intention  should  be 
found,  before  the  Court,  in  a  case  like  the  present,  can  hold  that  a 
party  intended  to  subject  himself  to  all  the  consequences  of  the 
liability  to  account  and  inquiry  which  is  involved  in  the  position  of 
a  trustee.  This  defendant,  being  honourably  minded  to  do  what  was 
right  between  himself  and  his  brothers  and  sisters,  told  them  that 
he  would  make  such  a  division  of  the  property  as  they  might  con- 
ceive their  father  ought  to  have  made ;  and  if  I  were  to  hold  that 
this  declaration  of  his  intentions  subjected  him  to  all  the  conse- 
quences of  a  declaration  of  trust  of  the  property,  the  distinction 
between  the  position  of  a  trustee  and  that  of  a  person  subject  to  the 
imperfect  obligation  created  by  what  the  law  considers  as  only 
nudum  pactum^  would  be  obliterated. 

A  case  was  put  in  argument  of  a  party,  who,  having  a  sum  of 
10,000^  Consols,  should  say  to  another,  ''  I  have  determined  to 
make  you  a  present  of  this  fund,"  and  who  should  afterwards 
recognise  the  gift  by  allowing  the  donee  to  receive  the  dividends  on 
5,000Z.,  or  a  half  of  the  stock,  and  it  was  asked,  whether  this, 
according  to  the  decision  in  Ex  parte  Pye  (i)  and  the  other  cases, 
would  not  create  a  trust  for  the  party  intended  to  be  benefited.  I 
think  it  very  questionable  whether  the  latter  could  successfully  file 
a  bill  for  the  other  5,0002.  I  do  not  think  that  any  case  has  gone 
the  length  of  saying  that  a  trust  would  thus  be  created  as  to  the 
whole  sum.  In  Ex  parte  Pye,  the  declaration  extended  to  the  whole 
fund  which  the  cestui  que  trust  claimed.  In  Bentley  v.  Mackay  (2), 
[  'iST  ]  the  party  intended  ^to  be  benefited  by  the  voluntary  settlement  was 
permitted  to  receive  the  whole  of  the  dividends  on  the  stock ;  the 
acts  of  the  parties  were  in  entire  accordance  with  the  supposed 
trust.  In  Wheatley  v.  Puir  (3),  the  transfer  of  the  fund  was  made 
expressly  in  trust  for  the  parties,  and  it  was  a  case  which  admitted 
of  no  doubt.  In  Stapleton  v.  Stapleton  {^) ,  the  transfer  of  the  fund 
was  made  in  the  books  of  the  Bank,  aiid  five  accountable  receipts 
for  800Z.  each  were  drawn  and  deposited  in  the  names  of  the  wife 

(1)  11  R.  R.  173(18  Ves.  140).  that    Wheatley    v.    Purr    was     quite 

(2)  1 5  Beav.  12.  decisive  that  there  was  a    complete 

(3)  44  R.  R.  112  (1  Keen,  651).  giftin  the  case  of  StapUioti  y,StapletoH, 

(4)  14  Sim.  186  ;    a  case  in  which  — O.  A.  S. 
the  Yice-Chancellor  merely  observed 
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and  four  children  for  the  benefit  of  the  children.  This  was  a 
declaration  of  trust  of  the  debt,  which  thenceforth  remained  due 
from  a  third  party.  The  trust  fund  was  in  fact  mixed  up  with  the 
other  monies  of  the  trustee,  and  the  receipts  were  subsequently 
cancelled,  and  the  proportions  in  which  the  fund  was  to  be  applied 
for  the  benefit  of  the  different  children  were  varied,  but  the  daughter 
whose  name  was  omitted  in  the  subsequent  appropriations  of  the 
fund  took  no  more  than  her  fourth  share  of  the  fund  to  which  the 
declaration  originally  extended. 

The  utmost  that  can  be  urged  in  behalf  of  the  plaintiff  is,  that 
the  declaration  of  the  defendant  in  this  case  was  equivocal ;  but 
that  is  not  sufficient  to  establish  the  title  which  he  claims.  I  think, 
however,  that  the  evidence  of  what  took  place  preponderates  in 
favour  of  there  being  nothing  more  than  a  promise  to  give,  and  not 
any  trust  declared. 

Mr.  RoU,  for  the  defendant,  was  not  called  upon. 


DiPPLB 
9, 

Cobles. 


LANE  V.  DEBENHAM(l). 

(11  Hare,  188-196 ;  S.  0.  17  Jur.  1005.) 

Powers  annexed  to  a  trusteeship  vested  in  trustees  survive  with  the  office 
upon  the  death  of  any  trustee  and  are  ezerciseable  by  the  siirviving  trustees 
or  trustee. 

Daniel  Fostbb,  by  his  will,  dated  in  1848,  gave  and  devised  unto 
J.  E.Lane  and  E.  Powell,  their  executors  and  administrators,  [certain 
specified  real  estate]  and  all  other  his  real  and  personal  estate  and 
effects  whatsoever  and  wheresoever,  and  declared  the  trusts  as 
follows  :  ''  that  the  sum  of  2,000Z.  shall,  as  soon  as  convenient  after 
my  decease,  be  raised  out  of  my  said  estates  by  sale  or  otherwise, 
at  the  discretion  of  my  said  trustees,  and  that  the  said  sum  of 
2,0002.  shall  be  invested  in  some  good  and  safe  security  in  the  names 
of  my  said  trustees."  [The  trusts  of  this  fund  were  for  the  benefit  of 
the  testator's  daughter  for  her  life.]  There  was  no  clause  declaring 
that  the  receipts  of  the  trustees  or  trustee  should  be  an  indemnity  to 
purchasers  of  the  testator's  estate  for  the  monies  therein  expressed 
to  be  received.  The  testator  thereby  appointed  his  wife  executrix,  and 
Lane  and  Powell  trustees  and  executors  of  his  will ;  and  he  died  in 
1845.    Lane  and  Powell  and  the  widow  proved  the  will,  and  the 


(1)  The  principle  applied  in  this 
case  is  now  embodied  in  the  Trustee 
Aot|  1893,  8. 22,  whioh  was  substituted 


186S. 
June2B. 

Wood,  V.-C. 

[188] 


for  a  corresponding  provision  in  s.  38 
of  the  Conveyancing  Act^  1881. — 
O.  A.  S. 


[189] 
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L^NK        two  former  accepted  and  acted  in  the  trusts  of  the  devise.    Powell 
DEBiaiHAM.    ^^^  i^  1851,  the  2,000Z.  not  having  been  raised. 

Lane,  for  the  purpose  of  raising  the  2,000{.,  caused  certain  of  the 
devised  premises  to  be  offered .  for  sale  by  public  auction  on  the 
19th  May,  1852.  The  ninth  condition  of  sale  was  as  follows : 
The  whole  of  the  property  is  sold  by  the  vendor  under  the  trusts  of 
the  will  of  Mr.  Daniel  Foster,  deceased,  the  produce  of  which  is  to 
be  invested  upon  the  trusts  of  such  will,  and  the  purchaser  shall  be 
satisfied  with  the  investment  by  the  vendor,  or,  in  case  of  his  death, 
[  *190  ]  by  his  personal  representatives,  of  the  purchase-money  for  *each  lot 
(after  deducting  the  costs  incident  to  the  sale  of  the  property)  within 
twenty-one  days  after  the  receipt  of  such  purchase-money,  in  the 
name  of  the  vendor  or  his  personal  representatives,  in  such  of  the 
public  funds  as  he  or  they  may  elect;  and  he  or  they  will,  if 
required  by  any  purchaser,  sign  a  declaration,  that  such  investment 
is  made  on  the  trusts  of  the  will  of  the  said  Daniel  Foster,  every 
such  declaration  to  be  prepared  and  executed  at  the  expense  of  every 
purchaser  requiring  the  same ;  and  the  respective  purchasers  are 
hereby  excluded  from  making  any  objection  to  the  title  on  account 
of  the  omission  from  the  said  will  of  a  clause  authorising  his  trustees 
or  the  vendor  to  give  discharges  for  the  purchase-money  of  the 
property  to  be  sold  under  the  trusts  of  the  will. 

The  defendant  G.  Debenham  became,  at  the  sale,  the  purchaser 
of  Lot  1.  He  subsequently  objected  to  the  title,  on  the  ground  that 
the  trust  in  the  will  for  raising  the  sum  of  2,0002.  could  not  be 
exercised  by  the  plaintiff  as  the  surviving  trustee.  This  question 
the  parties  agreed  to  submit  to  the  Court  in  the  form  of  a  special 
case. 

Mr.  Chandless  and  Mr.  Surrage  for  the  plaintiff. 

Mr.  Walker  for  the  defendant. 

[The  authorities  cited  included  Nicloson  v.  Word8ivorth(i),  Jones 
V.  Price  (2),  Foi'bes  v.  Peacock  (3),  Cooke  v.  Crawfoi'd  (4),  OcklestonY. 
Heap  (5),  Macdonald  v.  Walker  (6).] 

[  191 3       The  Viob-Chancbllor  : 

The  devise  in  this  case  to  Lane  and  Powell,  their  executors  and 

(1)  19  B.  B.  86  (2  Swanst.  365).  (5)  75  K  B.  232  (1  De  Q.  &  Sm.  640). 

(2)  54  H.  B.  435  (11  Sim.  557).  (6)  14  Beav.  556,  to  be  reprinted  in 

(3)  65  B.  B.  485  (1  Ph.  717).  92  B.  B. 

(4)  60  B.  B.  303  (13  Sim.  91). 
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administrators,  of  the  specific  freehold  estate  and  other  property,        Lanb 

"and  all  other  his  real  and  personal  estate  and  effects  whatsoever    dkb^hau. 

and  wheresoever,"   upon  the  trusts   subsequently  declared,  is  a 

devise  which  clearly  passes  the  whole  fee  to  the  trustees,  although 

the  words  "  executors  and  administrators  "  are  inapt  words  as  to  the 

realty.     The  question  as  to  the  mode  of  raising  the  2,000Z.  will  not 

arise,  unless  the  legatee  for  whose  benefit  it  was  intended  is  alive, 

a  fact  which  is  not  stated  in  the  special  case.    Looking  at  the 

question,  which,  it  appears  by  a  letter  stated  in  the  case,  was  asked 

by  the  purchaser,  whether  that  person  were  alive, — to  the  fact  that 

the  abstract  was  then  sent,  and  that  the  objection  taken  was  that 

the  discretion  as  to  sale  cannot  be  exercised  by  one  trustee  alone, 

and  that  the  sum  might  be  raised  otherwise,  I  think  I  may  assume 

the  fact  of  the  existence  of  the  party  interested  at  the  time  of  the 

sale.    It  will  be  proper  that  the  declaration  of  the  Court  should  be 

prefaced  by  reciting  that  it  proceeds  upon  that  assumption. 

The  main  question  is,  whether  or  not,  there  being  a  direct  trust 
to  raise  2,0001.  by  sale  or  otherwise, — and  thus  a  discretion  to  be 
exercised,  and  one  of  the  trustees  being  dead,— it  is  thereby 
rendered  impossible  for  the  surviving  trustee  to  execute  this  trust 
without  the  direction  of  the  Court.  The  money,  it  is  clear,  must 
be  raised ;  can  the  surviving  trustee  raise  it  by  means  of  a  sale,  or 
is  it  necessary  to  come  to  the  Court  in  order  that  the  Court  may 
exercise  its  discretion  whether  it  is  to  be  by  sale,  by  mortgage,  or 
by  some  other  appropriation  ? 

Mr.  Walker  has  argued,  that,  whether  the  case  be  one  of  a  power 
or  a  trust,  if  it  be  confided  to  two  persons,  or  if  it  *be  a  mere  trust  [  •i92  ] 
for  sale,  if  it  be  said  that  the  sale  is  to  be  made  by  two  persons,  a 
survivor  of  the  two  can  never  execute  it.  The  argument  proceeds, 
as  it  appears  to  me,  upon  an  entire  disregard  of  the  distinction 
between  powers  and  trusts.  No  doubt,  where  it  is  a  naked  power 
given  to  two  persons,  that  will  not  survive  to  one  of  them,  unless  there 
be  express  words,  or  a  necessary  implication  upon  the  whole  will, 
showing  it  to  be  the  intention  that  it  should  do  so.  But  the  ground 
of  that  rule  is,  that,  where  the  testator  has  disposed  of  his  property 
in  one  direction,  subject  to  a  power  in  two  or  more  persons  enabling 
them  to  divert  it  in  another  direction,  the  property  will  go  as  the 
testator  has  first  directed,  unless  the  persons  to  whom  he  has  given 
the  power  of  controlling  the  disposition  exercise  that  power.  He, 
therefore,  to  whom  the  testator  has  given  the  property,  subject  to 
having  it  taken  from  him  by  the  exercise  of  the  power,  has  a  right  to 
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Lake  say  that  it  muBt  be  exercised  modo  etfonnd.  It  is  therefore  a  rule 
Dbbbkham.  ^'  ^^^9  ^^^^>  ^  ^11  cases  of  powers,  the  previous  estate  is  not  to  be 
defeated  unless  the  power  be  exercised  in  the  manner  specifically 
directed.  When,  on  the  other  hand,  a  testator  gives  his  property, 
not  to  one  party  subject  to  a  power  in  others,  but  to  trustees,  upon 
special  trusts,  with  a  direction  to  carry  his  purposes  into  effect,  it  is 
the  duty  of  the  trustees  to  execute  the  trust ;  thus,  if  the  direction 
be  to  raise  a  certain  sum  of  money,  the  estate  is  thereby  at  once 
charged,  and  it  becomes  the  duty  of  the  trustees  to  raise  the  charge 
so  created.  If  an  estate  be  devised  to  A.  and  B.  upon  trust  to  sell, 
and  thereby  raise  such  a  sum,  it  is  I  think  a  novel  argument,  that, 
after  A.'s  death,  B.  cannot  sell  the  estate  and  execute  the  trust. 

In  Nicloson  v.  Wordsworth  (1)  and  Crewe  v.  Dicken{2),  and  that 
class  of  cases,  the  question  was  a  different  one, — whether,  under  a 
[  ^193  ]  devise  to  several  persons,  upon  *  trust  to  sell, — ^where  the  sale  takes 
place  in  the  lifetime  of  one  who  has  released  or  disclaimed  the  trust, 
the  other  trustees,  in  whom  the  estate  is  vested  by  such  release, 
can  execute  the  trust.  In  Crewe  v.  Dicken,  there  was  a  gift  to  A. 
and  B.,  in  trust  that  they  and  the  survivor  of  them  should  sell. 
One  disclaimed,  so  that  in  fact  the  sale  was  not  made  by  the 
survivor,  and  the  question  was  whether  the  other  trustee  could  sell. 
Mr.  Walker  said,  that  that  class  of  cases  turned  on  the  construction 
given  to  the  word  "  survivor  " ;  but  it  was  not  only  that — it  was  a 
question  whether,  in  an  event  not  contemplated  by  the  testator ;  a 
person  who  was  acting  in  the  trusts,  and  in  whom  the  devised 
estate  was  vested,  could  make  a  good  title.  In  Nicloaan  v.  Words- 
worth, Lord  Eldon  said,  he  had  not  much  doubt,  and  that  in  his 
own  case,  if  he  were  himself  the  purchaser,  he  would  not  reject  the 
title  on  that  ground  alone.  Where  there  is  a  power  given  to  A. 
and  B.,  and  no  estate  given  to  them,  if  A.  dies  or  renounces,  B. 
alone  cannot  make  a  title.  Lord  St.  Leonards  thus  states  the 
rule:  "It  is  regularly  true  at  common  law,  that  a  naked  authority 
given  to  several  cannot  survive"  (3) ;  and  he  adds,  '*the  same  doc- 
trine applies  to  powers  operating  under  the  Statute  of  Uses ; "  and 
he  cites  the  case  from  Dyer,  "where  cestui  que  use  in  fee,  before 
the  Statute  of  Uses,  willed  that  his  feoffees  A.,  B.,  and  G.  should 
suffer  his  wife  to  take  the  profits  for  her  life,  and  that  after  her 
decease  the  premises  should  be  sold  by  his  said  feoffees, — one  of 
the  feoffees  died,  and  then  the  wife  died :"  and  it  was  ruled  that 

(1)  19  K  B.  86  (2  Swanst.  366).  (3)  I  Sugd.  Pow.  143. 

(2)  4  Ves.  97. 
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the  survivors  could  not  sell.    But  if  an  estate  be  given  to  two        lanb 
persons,  upon  trust  to  sell,  there  is  no  doubt  the  survivor  may  sell,    debenham. 
The  case  is  then  within  the  rule  put  by  Lord  Coke,  and  which  I  am 
not  aware  has  ever  been  disputed,  that  "as  the  estate,  so  the  trust 
shall  survive." 

The  case  of  Cooke  v.  Crawford  (l)  and  others,  which  *were  relied  [  *^&*  J 
upon,  turned  upon  the  question,  whether  the  trustee  could  delegate 
his  authority.  The  parties  to  whom  the  estate  had  been  devised 
for  sale  had  attempted  to  transfer  or  devise  it  to  others ;  and  it  was 
held,  that  the  parties  thus  irregularly  constituted  trustees  of  the 
estate  could  not  exercise  the  powers,  or  sell  or  give  discharges  to 
the  purchasers. 

The  case  before  the  Master  of  the  Bolls  (2)  was  of  the  same  descrip- 
tion. The  estate  and  powers  were  given  to  two  trustees  and  the 
survivor  of  them ;  and  the  question  was,  whether  the  survivor  could 
hand  over  to  a  devisee  of  the  estate  the  performance  of  the  powers 
also ;  and  the  Master  of  the  Bolls  held  that  to  be  so  doubtful,  that 
he  could  not  force  it  upon  an  unwilling  purchaser.  Here  the  estate 
has  not  been  transferred  or  devised  to  other  persons,  but  remains 
in  the  survivor  of  the  trustees,  in  whom  the  testator  placed  it. 

The  real  difficulty,  if  it  be  one,  is  in  the  second  point ;  upon 
which  the  argument  for  the  defendant  proceeded, — the  trust  to 
raise  "by  sale  or  otherwise."  I  do  not  think  the  words,  "at  their 
discretion,"  are  important.  It  is  said,  that  the  sum  might  be  raised 
by  mortgage  or  appropriation ;  and  that  this  is  a  species  of  autho- 
rity which  the  Court  will  not  permit  one  person  to  exercise,  where  it 
was  given  originally  to  two.  If,  it  was  asked,  the  authority  follows 
the  estate, — when,  on  the  decease  of  the  trustee,  the  real  and  per- 
sonal estate  is  separated, — with  which  estate  does  it  go?  Is  the 
heir  or  the  executor  to  have  it  ?  I  do  not  say  that  a  difficulty 
might  not  arise  upon  this  point,  but  it  has  not  arisen.  There 
might  be  some  question  whether  the  authority  had  come  to  an  end 
if  the  real  and  personal  estate  had  fallen  into  different  hands ;  but 
one  trustee  *still  alive ;  and  I  apprehend,  that  where  you  have  an  [  *196  ] 
absolute  trust  to  raise  out  of  a  common  fund  a  sum  of  money, 
either  by  sale  or  otherwise,  in  clear  terms,  as  in  this  case,  there  is 
no  such  difficulty  as  has  been  suggested.  The  sum  being  necessary 
to  be  raised,  it  is  clear,  that,  if  the  case  were  brought  here,  the 
Court  would  direct  the  surviving  trustee  to  raise  the  money,  he 

(1)  60  B.  R.  303  (13  Sim.  91).  (2)  McDonald  v.   Walker,   14  Beav. 

656,  to  be  reprinted  in  92  £.  R. 
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having  the  whole  legal  estate,  and  being  subject  to  the  obligation  to 
execute  the  trust.  He  has  the  same  power  as  was  given  to  the  two 
trustees, — a  power  arising  from  the  combined  circumstances  of  the 
absolute  duty  which  is  imposed  upon  him,  accompanied  by  an 
estate  which  enables  him  to  perform  it. 

The  trustee  has,  in  this  case,  executed  the  duty  which  the  trust 
has  cast  upon  him  ;  and  I  am  asked  by  the  defendant  to  say,  that, 
in  doing  so,  he  has  committed  a  breach  of  trust,  because  he  has 
proceeded  to  raise  the  money  after  the  death  of  his  co-trustee.  If  I 
were  to  lay  down  such  a  rule,  where  is  it  to  stop  ?  It  would  follow, 
that,  whenever  an  estate  is  vested  in  two  or  more  trustees  to  raise 
a  sum  by  sale  or  mortgage,  or  even  to  sell  by  auction  or  private 
contract,  the  parties  must,  after  the  death  of  one  of  the  trustees* 
come  to  this  court  for  directions  before  they  can  execute  the  trust. 
The  Court  has  not  better  means  of  exercising  the  option  than  the 
party  against  whom  the  objection  is  taken,  nor  are  its  means  so 
good.  I  think,  as  I  have  observed,  that  the  fallacy  of  the  argument 
on  behalf  of  the  defendant  is  in  mixing  together  the  rules  applicable 
to  bare  powers  or  authorities,  and  those  applying  to  interests. 


1853. 

June  H,  24. 

July  13. 

Wood,  V.-O. 

[196] 


KIINWORTHY  v.  WARD. 

(11  Hare,  196—205;  S.  0.  1  Eq.  B.  389;  17  Jur.  1047;  1  W.  E.  493.) 

A  bequest  of  residuary  personal  estate  to  A.  for  life,  and  should  she  have 
a  child  or  children,  then  to  it  or  them  for  ever.  After  the  death  of  the 
testatrix,  A.  married,  and  had  issue :  Held,  that,  pursuing  the  intent  of 
the  gift,  and  by  analogy  to  estates  created  by  way  of  use  or  devise,  as  dis- 
tinguished from  estates  raised  by  conveyance  at  common  law, — the  children 
of  A.,  notwithstanding  their  interests  vested  necessarily  at  different  times 
as  they  came  into  eMe,  took  as  joint  tenants. 

Thb  will  of  Elizabeth  Wordsworth,  made  in  October,  1838,  after 
several  specific  and  pecuniary  bequests,  contained  the  following 
residuary  gift :  ''  I  give  her  (Harriet  Elizabeth  Leatham,  a 
legatee  named  in  a  clause  immediately  preceding,)  the  interest  of 
the  residue  of  my  property  for  her  life,  and  should  she  marry  and 
have  a  child  or  children,  I  give  it  or  them  the  principal  for  ever ; 
should  she  not  marry  and  have  a  child  or  children,  I  then  at  her 
death  leave  the  principal  to  be  equally  divided  between  the  oldest 
living  descendant,  male  or  female,  of  my  cousin  William  Leatham, 
and  the  oldest  living  descendant,  male  or  female,  of  my  cousin 
Luke  Howard,  and  the  oldest  living  descendant,  male  or  female, 
of  my  cousin  Elizabeth  Howard."     The  residuary  personal  estate 
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was  ascertained,  and  invested  in  the  funds  in  the  names  of  the  Kknwortht 
execators.  ward. 

After  the  death  of  the  testatrix,  Harriet  Elizabeth  Leatham 
intermarried  with  the  plaintiff,  Joseph  Kenworthy,  and  died  in 
1858,  leaving  three  children  living,  and  having  had  a  fourth  child, 
who  died  in  infancy;  the  plaintiff  subsequently,  as  the  administrator 
of  his  deceased  child,  filed  his  claim  against  the  executors  of  the 
testatrix  *for  a  transfer  to  himself  of  one-fourth  of  the  residuary  [  •i^^  ] 
personal  estate. 

Mr.  Roll  and  Mr.  Eddie,  for  the  plaintiff,  argued,  that  the  gift 
to  the  children  of  the  tenant  for  life  created  a  tenancy  in  common. 
In  Woodgaie  v.  Unwin  (l),  a  case  like  the  present,  it  was  held  that 
the  gift  to  children  was  wanting  in  the  unity  of  the  time  of  vesting, 
which  is  necessary  to  the  creation  of  a  joint  tenancy;  for  the 
children  come  into  esse,  and  their  interests  consequently  vest,  at 
different  times.     ♦     ♦     * 

Mr.  WiUcock  and  Mr.  Ooren,  for  the  three  surviving  children 
of  the  plaintiff,  argued,  that  the  children  took  *under  the  will  as       [  *i^®] 
joint  tenants.     [They  cited  Currie  v.  Gould  (2),  Dick  v.  Lacy  (8), 
Amies  v.  SkiUem  (4).] 

Mr.  Lee  {am.  cur.)  mentioned  the  case  of  Mence  v.  Bagster  (6), 
and  cases  there  referred  to. 

Thb  Yice-Ghangbllob  : 

The  question  is,  whether  the  legatees  take  this  sum  of  money  as 
joint  tenants  or  as  tenants  in  common.  I  find  it  impossible  to 
reconcile  the  case  of  Woodgate  v.  Unuin  (l)  with  that  of  Amies  v. 
SkiUern  (4),  if  the  principle  of  Woodgate  v.  Untvin  must  be  taken  as 
laying  down,  that,  where  there  is  a  gift  to  children  on  attaining  the 
age  of  twenty-one  years,  the  mere  circumstance  of  these  children 
coming  into  esse  at  different  periods  is  of  itself  sufficient  to  con- 
vert the  joint  tenancy  into  a  tenancy  in  common.  That  case  may, 
perhaps,  be  supported  on  this  position,  that  one  child  ♦having  [  'IM  ] 
attained  twenty-one  years  of  age,  and  having  thus  acquired  a  vested 
interest,  cannot  be  a  joint  tenant  with  children  who  have  no  vested 
interest,  because  they  cannot  be  joint  tenants  with  him.  Not  even 
on  that  ground,  however,  can  I  reconcile  Woodgate  v.  Unwin  with 

(1)  33  B.  R  101  (4  Sim.  129).  (4)  65  B.  B.  618  (14  Sim.  428). 

(2)  55  B.  B.  31  (4  Beay.  117).  (5)  Since  reported,  87  B.  B.  332  (4 
C3)  68  B.  B.  71  (8  Beay.  214).                De  G.  A  Sm.  162). 
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Kbkworthy  Amies  v.  SkiUeiti,  or,  as  it  appears  to  me,  witli  the  general  current 
Ward.  of  authorities.  In  Amies  v.  Skillern,  the  gift  was  to  and  amongst 
all  the  children  of  the  testator's  brother  Isaac,  for  their  respective 
lives;  and  as  they  should  respectively  die,  the  principal  of  their 
respective  shares  was  to  go  to  their  respective  children.  One  of  the 
daughters  of  Isaac  married  George  Boyce  and  had  three  children, 
two  of  whom  were  dead  when  the  surviving  child  claimed  by 
survivorship.  The  Court  declared,  that,  according  to  the  true 
construction  of  the  will,  the  children  of  Ann  Boyce  took  as 
joint  tenants,  and  that  the  plaintiff,  as  the  surviving  joint  tenant, 
took  the  whole.  I  am  not  able  to  distinguish  that  case  upon  any 
intelligible  principle  from  the  one  now  before  me.  Woodgate  v. 
Unwin  was  cited  in  the  argument ;  but  the  Vicb-Chancbllor  of 
England  said  there  was  nothing  in  the  will  to  show  that  the 
children  of  any  one  child  of  Isaac  were  to  take  the  share  of  which 
the  parent  was  tenant  for  life  otherwise  than  as  joint  tenants.  I 
must  say,  I  do  not  think  the  two  cases  are  in  principle  distinguish- 
able. In  following  the  case  of  Amies  v.  Skillem,  in  which  it 
appears  to  me  the  whole  law  on  the  subject  is  stated  in  the  clearest 
manner,  I  am  in  truth  supported  by  the  authority  of  the  late  Vicb- 
Chancbllor  OF  England  in  the  latest  of  the  two  decisions. 

In  Samme's  case  (I),  which  is  the  foundation  of  the  observation 
in  Gilbert  on  Uses  (2),  there  was  a  grant  of  lands  to  the  father, 
habendum  to  the  father  and  son,  their  heirs  and  assigns,  to  the  use 
of  the  father  and  son,  their  heirs  and  assigns ;  and  the  Court  held, 
that  the  use  limited  to  the  use  of  the  father  and  son  was  good, 
[  *200  ]  although  the  son  could  not  *take  by  the  habendum,  forasmuch  as 
he  was  not  named  in  the  premises ;  but  the  question  of  greater 
doubt  was,  whether  the  father  and  son  were  joint  tenants  or  tenants 
in  common,  a  question  which  arose  on  the  right  of  wardship  of  the 
son,  who  had  survived  the  father.  *'It  was  objected,  when  the 
father  only  is  enfeoffed,  to  the  use  of  him  and  his  son  and  their 
heirs  in  the  Pei',  that  in  this  case  they  shall  be  tenants  in  common. 
By  the  feoffment  the  father  is  in  by  the  common  law  in  the  Per, 
and  then  the  limitation  of  the  use  to  him  and  his  son  and  to  their 
heirs  cannot  divest  the  estate,  which  was  vested  in  him  by  the 
common  law,  out  of  him,  and  vest  the  estate  in  him  in  the  Post,  by 
force  of  the  statute,  according  to  the  limitation  of  the  use.  And 
therefore,  as  to  one  moiety,  the  father  shall  be  in  by  force  of  the 
feoffment  in  the  Per,  and  the  son  as  to  the  other  moiety  shall  be  in 
(1)  13  Co.  Eep.  64.  (2)  P.  70. 
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by  force  of  the  statate,  according  to  the  limitation  of  the  use  in  the  Kbkwortht 

Post,  and  by  consequence  they  shall  be  tenants  in  common.     But       v^abd. 

it  was  answered  and  resolved,  that  they  were  joint  tenants,"  **  for 

if  at  the  common  law  A.  had  been  enfeoffed  to  the  use  of  him  and 

B.  and  their  heirs,  although  that  he  was  only  seised  of  the  land,  the 

use  was  jointly  to  A.  and  B. ;  for  a  use  shall  not  be  suspended  or 

extinct  by  a  sole  seisin  or  joint  seisin  of  the  land  *'  (i).  Several  cases 

are  then  put  in  illustration  of  the  argument ;  and  finally  "  It  was 

resolved,  that  joint  tenants  might  be  seised  to  an  use,  although  they 

come  to  it  at  several  times :  as  if  a  man  maketh  a  feoffment  in  fee  to 

the  use  of  himself  and  to  such  a  woman  which  he  shall  after  marry, 

for  term  of  their  lives,  or  in  tail,  or  in  fee ;  in  this  case,  if  after  he 

marrieth  a  wife,  she  shall  take  jointly  with  him  although  that  they 

take  the  use  at  several  times,  for  they  derive  the  use  out  of  the 

same  fountain  and  freehold,  i.e.,  the  feoffment.     So  if  a  disseisin 

be  had  to  the  use  of  two,  and  one  of  them  agreeth  at  one  time, 

and  another   at  another  time,  they  shall  be  joint  tenants ;   but 

otherwise  it  is  of  estates  which  pass  by  the  ^common  law ;  and      [  *20i  ] 

therefore,  if  a  grant  be  made  by  deed  to  one  man  for  term  of  life, 

the  remainder  to  the  right  heirs  of  A.  and  B.  in  fee,  and  A.  hath 

issue  and  dieth,  and  afterwards  B.  hath  issue  and  dieth,  and  then 

the  tenant  for  life  dieth,  in  that  case  the  heirs  of  A.  and  B.  are  not 

joint  tenants  ; "  *'  because,  that  although  the  remainder  be  limited 

by  one  fine,  and  by  joint  words,  yet  because  that  by  the  death  of  A. 

the  remainder  as  to  the  moiety  vested  in  his  heir,  and  by  the  death 

of  B.  the  other  moiety  vested  in  his  heir  at  several  times,  they 

cannot  be  joint  tenants.    But  in  the  case  of  a  use,  the  husband 

taketh  all  the  use  in  the  meantime ;  and  when  he  marrieth,  the 

wife  takes  it  by  force  of  the  feoffment  and  the  limitation  of  the  use 

jointly  with  him,  for  there  is  not  any  fraction  and  several  vesting 

by  parcels,  as  in  the  other  case,  and  such  is  the  difference"  (22). 

The  last  observation  would  apply  in  some  degree  to  the  possible 

view  which  I  have  suggested  may  be  taken  of  Woodgate  v.  Umvin, 

the  children  as  they  come  into  esse  taking  a  contingent   though 

transmissible  right,  as  these  rights  are  now  allowed  to  be. 

The  doctrine  is  clearly  stated,  and  put  upon  the  ground  of 
intention  in  the  learned  argument  in  Shelley's  case  (3).  In  that 
argument  the  sam6  instance  is  given  of  a  feoffment  in  fee  by  a 
man  to  the  use  of  himself  and  any  wife  he  might  marry ;  and  the 

(1)  13  Co.  B«p.  55.  (3)  1  Co.  Rep.  89. 

(2)  13  Co.  Rep.  56,  67. 
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Kbnwobtht  argument  proceeds  to  say,  "  and  so  it  is  said  in  the  book  in  the 
Ward.  ^^^  ^^  ^  devise,  as  if  a  man  devises  lands  for  life,  the  remainder  in 
fee,  and  the  tenant  for  life  refuses,  yet  the  remainder  is  good. 
''And  so  note  that  the  limitation  in  uses  and  estates  given  by 
devises  resemble  one  another.  So  the  Judges  there  took  the  con- 
struction of  devises  and  of  estates  conveyed  in  use  to  be  all  one, 
viz.  according  to  the  meaning  of  the  parties"  (i).  At  comnaon 
law,  when  the  interest  has  once  vested  in  remainder,  it  must  vest 
[  *202  ]  either  wholly  in  one  or  be  taken  in  ^moieties :  they  must  take  the 
entirety  one  way  or  the  other ;  and  there  is  no  mode,  as  there  is  in 
a  use,  of  getting  the  entirety  into  one,  and  then  taking  it  out  of 
him  afterwards  by  the  springing  use,  as  soon  as  the  cestui  que  use 
comes  into  esse.  Therefore  at  common  law  there  is  no  remedy ; 
you  must  once  for  all  see  what  estate  A.,  the  party  in  remainder, 
is  to  take :  that  estate  he  takes  and  will  hold  for  the  rest  of  his 
existence,  there  being  no  uses  declared  by  means  of  which  any 
portion  may  be  taken  out  of  him ;  and  therefore  you  have  once 
for  all  to  ascertain  whether  he  will  take  the  whole  or  a  moiety, 
— the  intent  being  that  he  should  take  the  moiety,  and  not  the 
whole.    If  he  took  the  whole  it  would  be  against  the  intent. 

The  question  has  been  much  discussed.  Lord  Coke  and  the 
lawyers  of  that  day  rather  seem  to  have  preferred  the  metaphysical 
notion,  that  the  old  use  remained  in  the  husband  ;  and  that,  where 
there  was  a  conveyance  by  the  husband  creating  the  new  use,  that 
the  old  use  resulted  and  came  into  existence  at  the  time  that  the 
new  use  arose.  Sir  Edward  Sugden  says,  it  is  at  this  day  clear, 
that  persons  may  take  as  joint  tenants  by  way  of  use  although  at 
different  times  (2).  In  The  Earl  of  Sussex  v.  Temple  (8)  Holt, 
Gh.  J.,  says,  *'  The  estate  is  limited  by  way  of  use  to  the  issues 
females,  and  issues  females  comprehend  all  issues  females.  Then 
the  case  is,  tenant  for  life,  remainder  to  all  his  issues  females,  &c., 
if  the  tenant  for  life  has  but  one  daughter  she  shall  have  the  whole 
estate  tail ;  if  he  has  more  daughters,  they  shall  be  joint  tenants 
for  life  with  several  inheritances.  If  the  contingent  remainder  vests 
during  the  particular  estate  or  eo  instante  that  it  determines,  it  is 
enough.  The  case  in  Co.  Litt.  188  a,  of  a  feoffment  to  the  use  of 
himself  for  life,  and  of  such  wife  as  he  should  afterwards  marry, 
and  then  he  marries,  he  and  his  wife  are  joint  tenants,  which  case 
[  ^203  ]      will  rule  the  case  in  question :  for  it  is  a  joint  claim  by  *the  same 

(1)  Go.  Bep.  101.  3id  ed.,  1811. 

(2)  GUbert  on  Uses,  p.  71,  n.  (10),  ^3)  1  Ld,  Bay.  310. 
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conveyance  which  makes  joint  tenants,  and  not  the  time  of  the  Kbnwobtht 
vesting."  **  And,"  the  reporter  adds,  "  he  seemed  to  deny  the  case  wabd. 
cited  out  of  Co.  Litt.  188."  But  I  should  think  it  much  more 
probable  that  liOrd  Holt  took  the  distinction  between  a  common 
law  conveyance  and  a  conveyance  to  uses,  which  has  always  been 
considered  as  well  founded  in  law.  In  the  case  of  Stratton  v. 
Besti^),  which  was  a  conveyance  to  uses,  Lord  Thublow  says 
distinctly,  that  **  the  vesting  at  different  times  would  not  prevent  its 
being  a  joint  tenancy"  (2).  I  come  lastly  to  consider  the  case  of 
Oates  d.  Hatterley  v.  Jackson  (s).  That  was  a  devise  to  the 
testator's  widow  for  life,  and  after  her  death  to  the  testator's 
daughter  Isabella  and  her  children,  of  her  body  begotten  or  to  be 
begotten  by  William  her  husband,  and  their  heirs  for  ever.  It 
was  held  that  the  daughter  and  her  children  took  as  joint  tenants, 
she  having  one  child  at  the  time  of  the  devise  and  other  children 
subsequently  born — all  of  whom  died  in  the  lifetime  of  the  mother, 
who  by  survivorship  therefore  took  the  whole.  That  case  is  cited 
and  approved  by  the  Yice-Ghancbllor  of  England  himself  in 
Bridge  v.  Yates  (4).  Mr.  Fearne  apparently  takes  the  same  view  . 
for,  referring  to  the  doctrine  of  Lord  Coke  in  the  case  put  of  the 
heirs  of  two  persons  taking  as  tenants  in  common,  he  says,  ''  that 
doctrine  seems  to  be  confined  to  limitations  at  common  law,  and 
not  to  extend  to  estates  raised  by  way  of  use  or  by  devise  "  (5).  It 
was  indeed  admitted,  in  the  argument  of  this  case,  that  it  comes  to 
this  point, — whether,  in  deciding  the  question,  I  am  to  follow  the 
law  as  to  uses  and  devises,  or  to  follow  the  course  of  decisions  on  con- 
veyances at  common  law.  I  think  there  can  be  no  question  that,  with 
reference  to  trusts,  I  ought  to  follow  what  is  said  to  be  the  ^reason  [  '204  ] 
of  the  rule  on  uses  and  devises,  namely  the  intent  of  the  parties. 

It  was  then  said  by  Mr,  Eddis,  that  the  inclination  in  equity  haa 
been  to  favour  tenancies  in  common  and  not  joint  tenancies.  The 
Court  has  so  far  done  this  as  to  say,  that,  where  it  finds  slight 
words  of  intention  of  severance^  the  course  is  to  act  upon  them ; 
but  where  the  words  are  such  as  to  create  a  joint  tenancy,  that 
must  be  taken  to  be  the  real  intent  of  the  conveyance,  unless  there 
is  some  distinct  ground  to  prevent  its  operation  ;  and  it  doea  not 
appear  to  me,  after  those  decisions  on  uses  and  devises,  that  I 
could  possibly  say  that  the  intent  must  not,  with  regard  to  trusts 

(1)  2  Br.  0.  C.  233.  (4)  66  B.  B.  132  (12  Sim.  646). 

(2)  2  Br.  G.  G.  240.  (6)  Fearae^  Gont.  Bern.  312,  9th  «d« 

(3)  2  Str.  117a. 
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of   personal  eBtate,  be  taken  to  resemble  the   case  of   uses  and 
devises. 

I  fortunately  do  not  rest  upon  my  own  view  with  regard  to 
personal  estate,  for  there  is  a  case  which  Mr.  Lee  has  referred  me 
to,  that  I  had  forgotten,  Mence  v.  Bag8ter{l)  before  the  Vice- 
Ghancellor  Knight  Bruce.  In  that  case  the  testatrix's  directions 
were  *'  My  estate  to  be  sold  to  the  best  bidder,  and  all  my  lawful 
debts  to  be  paid,  and  the  remainder  for  my  daughter  Sarah 
Larman,  and  at  her  decease  to  be  left  to  her  children."  It  might 
possibly  have  been  argued  that  there  was  by  the  will  a  power 
to  the  widow  to  appoint  to  the  children.  But  what  the  Yicb- 
Ghancellob  says  is,  that  he  thought,  that,  but  for  the  words  "  to 
be  left,*'  the  case  was  the  same  as  that  put  in  Go.  Litt.  188  a ;  that 
those  words  meant  no  more  than  the  words  "  to  remain  "  would 
import,  and  that  the  gift  was  one  in  joint  tenancy  ;  and  he  added, 
that  he  should  have  so  held  if  the  case  of  Stratton  v.  Best  had  not 
existed.  I  have  therefore  an  express  decision  of  another  branch  of 
the  Gourt  upon  the  same  point.  It  seems  to  me,  that  the  analogy 
between  the  trust  and  the  use  is  perfect, — and  that  the  *trust  is 
held  in  one  mass  for  the  benefit  of  all  children  as  they  come  into 
esse :  the  whole  class  taking  the  whole  in  joint  tenancy,  till  another 
individual  comes  into  the  class :  and  there  is  never  at  any  moment 
one  set  of  parties  holding  (as  might  have  been  the  case  in 
Woodgate  v.  Unwin)  a  vested  interest,  and  the  other  a  contingent 
interest  at  the  same  period  of  time. 

The  bill  was  dismissed. 


1853. 
April  29. 

Wood,  V.-C. 

[205  ] 


ATTORNEY-GENERAL   v.  EASTLAKE(2). 

(11  Hare,  205—229;  S.  C.  17  Jur.  801 ;  1  W.  B.  323.) 

Commissioners  having,  before  the  passing  of  the  Municipal  Corporations 
Act  (5  &  6  Will.  IV.  c.  76)  (3),  been  empowered  by  a  local  Act  of  Parliament 
to  levy  rates  not  exceeding  2».  in  the  pound  in  any  one  year,  for  paving, 
lighting,  watching,  and  improving  the  streets  of  a  town,  were,  by  the 
Municipal  Corporations  Act,  relieved  of  the  duty  of  watching,  and  were  by 
the  effect  of  the  same  Act  prevented  from  levying  rates  of  more  than  ]«.  Sd, 
in  the  pound  in  any  year  :  Held,  that  although,  if  the  powers  of  the  Com- 
missioners had  been  sought  to  be  affected  by  a  private  Act,  they  might 
have  applied  funds  raised  by  them  under  their  Act  in  opposing  such 


(1)  87  R.  R.  332  (4  De  G.  &  Sm.  162). 

(2)  See  In  re  St.  Botolph  Without 
BMopagate  Parish  EstaUs  (1887)  35 
Ch.  D.  142,  66  L.  J.  Ch.  691,  56 
li.  T.  884,  and  cases  there  cited;  Smith 


V.  Kerr  [1902]  1  Ch.  774,  780,  71  L.  J. 
Ch.  369,  86  L.  T.  477,  C.  A. 

(3)  Rep.  and  replaced  by  Municipal 
Corporations  Act,  1882  (45  &  46  Yict. 
c.  50). 
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intended  private  Act,  yet  they  could  not  apply  any  snch  funds  in  soliciting  A.-G. 

a  new  Act  to  obviate  the  consequences  of  the  public  general  Act,  or  to  v, 

extend  the  powers  originally  given  to  them  by  their  local  Act.  Eastlakb. 

By  a  local  Act,  certain  Commissioners  were  authorised  to  levy  rates  for 
paving,  lighting,  watching,  widening,  and  improving  streets  in  a  town  : 

Held,  that,  as  the  object  was  beneficial,  not  only  to  the  inhabitants 
subjected  to  the  rate,  but  also  to  all  other  persons  having  occasion  to  visit  or 
pass  through  the  town,  the  purpose  was  public  and  charitable  within  the 
meaning  of  the  Statute  of  Charitable  Uses. 

The  question,  whether  funds  are  dedicated  to  a  charitable  use  within  the 
statute  43  Eliz.  c.  4  (1),  depends,  not  on  the  source  from  which  t&e  funds  are 
derived,  but  on  the  purpose  to  which  they  are  to  be  applied. 

Cases  (as  of  waste)  in  which  delay  in  applying  for  an  injunction  may  not 
be  deemed  to  preclude  the  parties  aggrieved  from  obtaining  that  relief  upon 
an  interlocutory  application. 

Thb  information,  which  was  filed  at  the  relation  of  two  of  the 
ratepayers  of  the  town  of  Plymouth,  against  the  clerk  of  Commis- 
sioners appointed  under  a  local  Act,  and  against  such  of  the  Commis- 
sioners themselves  as  formed  a  majority  in  passing  certain  resolutions 
of  the  body  which  were  complained  of,  stated  the  material  parts  of 
the  Act  in  question  (5  Geo.  lY.  c.  xxii.,  local  and  personal),  intituled 
"  An  Act  for  better  paving,  lighting,  cleansing,  watching,  *and  [  •206  ] 
improving  the  town  and  borough  of  Plymouth  in  the  county  of 
Devon,  and  for  regulating  the  police  thereof,  and  for  removing  and 
preventing  nuisances  and  annoyances  therein."  The  preamble  of 
the  Act,  after  reciting  several  previous  local  Acts,  proceeds,  "  And 
whereas,  since  the  time  of  passing  the  said  Acts,  the  said  town  of 
Plymouth  has  considerably  increased  in  extent  and  population,  and 
is  still  increasing ;  and  whereas  the  powers  and  provisions  of  the 
said  recited  Acts  have  been  found  inadequate  for  the  several  pur- 
poses thereby  intended  :  and  whereas  the  towns  of  Stonehouse  and 
Devonport,  and  his  Majesty's  Dockyard,  Gun  Wharf,  Boyal  Naval 
Hospital,  Boyal  Marine  Barracks,  and  other  public  establishments 
are  situate  in  the  immediate  vicinity  of  Plymouth  westward,  on 
which  account  and  to  facilitate  access  to  the  market  in  the  said 
town  of  Plymouth,  it  would  be  of  great  importance  to  have  safe  and 
convenient  thoroughfares  in  the  said  town  of  Plymouth  from  east  to 
west :  and  whereas  it  would  be  also  of  great  general  advantage  and 
convenience  to  the  inhabitants  of  the  said  town  of  Plymouth,  and 
to  the  public,  if  certain  narrow  and  incommodious  streets  and  other 
public  passages  and  places  within  the  said  town  were  widened  and 
improved,  and  if  proper  regulations  were  made  and  established  for 

(1)  Rep.  and  replaced  by  Mortmain  and  Charitable  Uses  Act,  1888  (51  & 
52  Vict.  c.  42). 
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A..Q.  the  police  and  nightly  watch  of  the  said  town,  and  also  for  prevent- 
Eastlakk.  ^"g  encroachments,  nuisances,  and  annoyances  therein,  and  also  for 
the  better  regulating  the  carters,  porters,  and  draymen  within  the 
said  town."  The  Act  then  proceeds  to  repeal  the  former  Acts  ;  and 
it  is  thereby,  amongst  other  things,  enacted,  that  certain  persons 
therein  named  and  their  successors  should  be  and  they  were  thereby 
appointed  Commissioners  for  carrying  the  Act  into  execution  ;  and 
(s.  105)  that  for  raising  money  for  answering  and  defraying  the 
expenses  attending  the  obtaining  of  the  said  Act  and  carrying  into 
execution  the  several  purposes  thereof,  it  should  be  lawful  for  the 
commissioners  or  any  seven  or  more  of  them,  and  they  were  thereby 
[  ^207  ]  empowered,  when  and  so  *often  as  they  should  think  necessary,  at 
any  meeting  or  meetings  to  be  holden  for  that  purpose,  to  order  and 
direct  a  rate  or  rates,  assessment  or  assessments,  to  be  made,  charged, 
or  levied  upon  the  tenants  or  occupiers,  not  exceeding  two  shillings 
in  the  pound  in  any  one  year  on  the  full  annual  value  of  all  houses 
and  other  buildings  and  erections  in  the  town  and  borough  of  Ply- 
mouth (within  certain  limits  therein  mentioned);  and  that  such 
rate  or  rates,  assessment  or  assessments  should  be  made  at  any 
time  after  the  passing  of  the  Act,  and  should  be  assessed  and  raised 
by  such  payments  as  the  Commissioners  should  think  fit  and  direct, 
and  should  when  collected  be  paid  to  the  treasurer  for  the  time 
being  of  the  said  Commissioners.  And  the  Act  (s.  128)  directed 
that  all  the  monies  which  should  be  raised  by  virtue  of  the  Act 
from  and  by  the  rates  and  assessments  thereinbefore  authorised  to 
be  assessed  and  levied,  and  all  the  monies  which  should  be 
borrowed  on  mortgage  of  the  same  rates  and  assessments,  and 
all  the  monies  which  are  therein  directed  to  be  applied  to  the 
purposes  of  the  Act  in  regard  to  the  disposal  of  which  no  specific 
directions  are  therein  given,  should  be  and  the  same  were  thereby 
vested  in  the  Commissioners ;  and  that  the  same  should  be  paid, 
applied,  and  disposed  of  by  and  under  the  order  of  the  Commis- 
sioners in  manner  following  (viz.)  in  paying  and  defraying  the 
expenses  of  applying  for  or  incident  to  the  obtaining  and  passing 
of  that  Act,  and  in  paying  afif  and  discharging  all  monies,  debts, 
and  demands  heretofore  borrowed  or  otherwise  incurred  and 
remaining  due  and  owing  by  virtue  of  the  Acts  thereinbefore 
recited,  and  in  or  for  the  paying  and  defraying  the  charges  and 
expenses  of  providing  materials  for,  and  paving,  stoning,  flagging, 
repairing,  amending,  widening,  fencing,  and  improving  the  streets, 
public  quays,  lanes,  roads,  passages,  market-place  and  other  public 
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places  within  the  said  town  and  borough  ;  and  of  the  present  and  A.-G. 
future  tunnels,  gutters,  sinks,  drains,  sewers,  and  watercourses  in  bastlake. 
or  belonging  thereto ;  and  also  in  providing  a  *8uflScient  number  of  [  ^208  ] 
lamp-posts,  lamp-irons,  and  keeping  the  same  in  repair  from  time 
to  time,  and  in  paying  and  defraying  the  charges  and  expenses  of 
lighting,  watching,  and  regulating  the  same  streets,  public  quays, 
lanes,  roads,  passages,  market-place  and  other  public  places,  in  the 
manner  thereby  directed,  and  for  paying  the  purchase  moneys  for, 
and  the  costs,  charges,  and  expenses  of  and  attending  or  incident 
to  the  purchase  of  any  messuages,  houses,  buildings,  walls,  lands, 
tenements,  or  hereditaments,  or  any  part  or  parts  thereof,  which  by 
that  Act  are  authorised  to  be  purchased  ;  and  all  other  costs,  charges, 
and  expenses  relating  or  incident  to  the  execution  of  that  Act ;  and 
the  powers  and  authorities  thereby  given  to  the  said  Commissioners, 
and  in  and  for  paying  the  annual  interest  of  the  principal  moneys 
to  be  borrowed  on  the  credit  of  such  rates  and  assessments  by  virtue 
of  that  Act,  and  in  and  for  paying  off  the  principal  moneys  to  be 
borrowed  as  last  aforesaid  ;  and  in  and  for  carrying  the  intents  and 
purposes  of  that  Act  into  full  and  complete  execution  in  other  respects, 
or  in  and  for  any  of  the  aforesaid  purposes,  and  for  no  other  use, 
intent,  or  purpose  whatsoever. 

Under  this  Act  the  Commissioners  proceeded  to  execute  their 
powers ;  and  they  for  several  years  carried  on  the  purposes  of  the 
Act,  and  from  time  to  time  levied  rates  for  such  purposes.  The 
powers  of  the  Commissioners  were  in  some  degree  abridged  by  the 
Municipal  Corporations  Act  (5  &  6  Will.  IV.  c.  76,  s.  84),  which 
reduced  the  rate  to  *be  levied  by  them  to  an  amount  the  maximum  [  *209  ] 
of  which  was  not  to  exceed  the  average  of  the  preceding  seven  years 
expenditure  for  purposes^other  than  watching. 

At  a  meeting  of  the  Commissioners  on  the  27th  of  December,  1852, 
a  resolution  was  come  to  and  passed  by  a  majority  of  the  Commis- 
sioners present  thereat,  which  was  as  follows :  **  Resolved,  that  the 
usual  and  necessary  petition  to  Parliament  for  the  proposed  Ply- 
mouth Improvement  Bill,  in  pursuance  of  the  Standing  Orders  of 
Parliament,  be  now  signed.''  And  at  the  same  meeting  the  majority 
of  the  Commissioners  passed  a  further  resolution,  that  their 
solicitors  and  surveyor  should  be  authorised  to  take  all  necessary 
proceedings  in  order  to  procure  the  passing  of  the  said  bill  through 
Parliament 

The  information  stated,  that,  in  pursuance  of  the  said  resolutions, 
a  bill  had  been  introduced  by  or  on  behalf  of  the  Commissioners  m. 
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A.-a.  the  Commons  House  of  Parliament  in  the  then  present  session, 
Babtlakb.  intituled  "  A  Bill  for  the  Improvement  *of  the  Borough  of  Plymouth 
t  '210  J  and  for  other  purposes ;  *'  and  the  short  title  of  which  was,  **  The 
Plymouth  Improvement  Act,  1853 ;  "  and  such  bill  was  then  pend- 
ing and  in  course  of  prosecution  through  Parliament  by  the  defendant 
William  Eastlake  and  his  co-partners,  the  solicitors  of  the  CSommis- 
sioners,  and  their  agents,  (the  said  William  Eastlake  being  also 
their  clerk,  in  whose  name  they  were  to  be  sued  according  to  the 
said  Act) ;  and  the  information  stated,  that  one  of  the  provisions  of 
the  said  bill  was,  that,  on  and  from  the  commencement  of  the  said 
intended  Act,  the  said  Improvement  Act  (5  Geo.  lY.  c.  xxii.)  should 
be  repealed. 

The  information  stated,  that,  in  consequence  of  such  resolutions, 
divers  preliminary  and  other  expenses  to  a  considerable  amount 
had  already  been  incurred  in  the  prosecution  of  the  said  bill  in 
Parliament,  all  of  which  expenses  the  said  Commissioners  threatened 
and  intended  to  charge  and  pay  upon  and  out  of  the  rate  and  funds 
levied  and  raised,  and  to  be  levied  and  raised,  under  the  said  Act, 
5  Oeo.  lY.  c.  xxii. ;  and  in  particular  that  their  treasurer  had,  by 
their  direction,  out  of  the  moneys  arising  from  the  said  rates,  paid 
considerable  sums,  among  others  as  therein  mentioned,  towards 
such  preliminary  expenses. 

The  information  alleged  that  all  such  payments  were  contrary  to 
the  provisions  of  the  said  Act,  and  were  illegal  and  improper,  and 
a  misappropriation  of  the  funds  and  rates  levied  under  the  said 
Act ;  and  it  prayed  that  the  Commissioners,  their  treasurer,  clerks, 
solicitors,  and  agents  might  be  restrained  by  injunction  from  paying 
or  expending  any  monies,  being  part  of  or  arising  from  or  out  of  the 
rates  levied  or  to  be  levied  under  the  said  Act,  for,  towards,  or  in 
respect  of  any  costs,  charges,  and  expenses  whatsoever  incurred  or 
to  be  incurred  in  or  about  the  preparing,  promoting,  or  prosecuting 
[  *2ii  ]  of  the  said  bill  in  Parliament;  and  *that  the  defendants,  the  Com- 
missioners, as  such  Commissioners,  might  be  restrained  by  injunc- 
tion from  further  prosecuting  or  promoting  the  said  bill.  The 
information  also  prayed  an  account  of  the  moneys  so  alleged  to  be 
improperly  applied ;  and  that  the  defendants,  or  such  of  them  an 
were  present  when  such  orders  of  payment  were  made,  should  re]>ay 
the  sums  so  applied. 

On  the  part  of  the  defendants,  for  the  purpose  of  showing  the 
propriety  and  necessity  of  the  proceedings  they  had  adopted  to 
procure  a  new  Act,  it  was  shown,  that,  although  they  were  authorised 
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by  the  Act  5  Geo.  IV.  c.  xxii.  to  levy  two  shillings  in  the  pound         A.-o. 

in  the  year  on  the  rental  of  property  situated  within  the  limits    babtlakb. 

therein  mentioned,  they  had  not,  until  the  year  1885,  when  the 

Municipal  Corporations  Act  (6  &  6  Will.  IV.  c.  76,)  passed,  levied 

more  than  one  shilling  and  sixpence  in  the  pound  in  the  year  ;  and 

by  the  Municipal  Corporations  Act  (s.  84),  the  watching  of  the  town 

being  transferred  from  the  Commissioners  to  the  town  council,  and 

the  future  rating  of  the  town  under  the  Act  5  Geo.  IV.  c.  xxii., 

being  limited  to  the  average  of  the  preceding  seven  years,  such 

rating  was  in  e£fect  reduced  to  a  maximum  of  one  shilling  and 

threepence  in  the  pound. 

It  was  further  shown,  on  the  part  of  the  defendants,  that  the 
population  of  Plymouth,  which  by  the  census  of  1821, — three  years 
before  the  passing  of  the  Act  5  Geo.  IV.  c.  xxii., — was  21,691,  had, 
at  the  census  of  1851,  increased  to  52,228 ;  that  the  necessity  of 
providing  for  the  paving,  lighting,  and  improving  the  numerous 
localities,  which  had  become  densely  populated  since  the  passing  of 
the  Act,  and  the  exigencies  of  the  older  parts  of  the  town,  had  pressed 
very  heavily  on  their  available  funds ;  and  that  since  the  passing 
of  the  Municipal  Corporations  Act  their  restricted  powers  did  not 
enable  them  to  raise  sufficient  funds  for  the  objects  which  they  had 
to  accomplish.  The  affidavits  on  behalf  of  *the  defendants  also  L  *2i2  j 
stated  that  the  drainage  of  the  town  was  so  defective  that  the 
health  of  the  inhabitants  was  seriously  prejudiced ;  that  an  excess 
in  the  mortality  of  Plymouth  had  at  length  caused  the  Board  of 
Health  to  institute  an  inquiry  into  the  sanitary  condition  of  the 
town ;  and  that  the  Act  of  the  5  Geo.  IV.  c.  xxii.,  containing  no 
compulsory  powers  for  drainage  or  sewerage, — several  committees 
had  been  appointed  by  the  inhabitants,  the  town  council,  and  the 
Commissioners  under  the  Act, — which  committees  had  jointly 
recommended  that  application  should  be  made  to  Parliament  to 
extend  and  amend  the  Act  of  the  5  Geo.  IV.  c.  xxii. 

In  explanation  of  the  opposition  with  which  the  proposed  measure 
had  subsequently  met,  the  affidavits  stated  that  the  town  council  of 
Plymouth  was  at  the  same  time  prosecuting  in  Parliament  a 
"  Water  Works  "  Bill ;  that  the  rates  thereby  proposed  to  be  levied 
were  originally  high,  and  were  afterwards  modified,  but  the  bill  had 
caused  considerable  excitement  and  opposition  ;  and  the  two  bills, 
though  contemplating  totally  dififerent  objects,  and  being  applied 
for  by  entirely  distinct  bodies,  were  confounded  together  and  treated 
as  identical  by  many  of  the  ratepayers,  numbers  of  whom  had 
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A.-G.        petitioned  against  the  improvement  bill,  under  an  impression  that 
eastlakb.    they  were  petitioning  against  the  water-works  bill. 
The  relators  moved  for  the  injunction. 

Mr.  FoUett  and  Mr.  J.  H.  Palmer,  for  the  motion,  relied  on 
T}ie  Attomey-Oeneral  v.  Andrews  (1) ;  and  contended,  that,  wherever 
the  purposes  of  the  fund,  however  created,  are  public  or  charitable, 
the  Attomey-Oeneral  may  interpose  by  information  to  rectify  its 
[•213]  improper  application:  *  Attomey-Oeneral  v.  Co7npton{2).  In  The 
Attomey-Oeneral  v.  The  Ouardians  of  the  Poor  of  Southampton  (3), 
the  defendants  had  failed  in  passing  through  the  House  of  Commons 
a  bill  which  they  had  sought  for  rating  the  owners  of  small  tenements, 
and  were  restrained  from  paying  out  of  the  poors-rate  the  expenses 
they  had  incurred  ;  and  in  The  Attorney-General  v.  The  Corporation 
of  Noinvich  (4),  the  Court  adverted  to  the  point  that  the  corporation, 
being  trustees,  ought  not  to  have  made  an  application  to  Parlia- 
ment, of  doubtful  result,  without  the  leave  of  the  Court.  In  the 
present  case  the  purposes  of  the  fund  were  clearly  of  a  public  and 
charitable  nature :  The  Attomey-Oeneral  v.  Broivn  (5),  The  Attorney- 
General  V.  Heelis  (6),  2'he  Attomey-Oeneral  v.  The  Mayor,  dtc.,  of 
Dublin  (7). 

Mr.  Rolt  and  Mr.  Kinglake,  for  the  defendants  the  Com- 
missioners, contended,  first,  that  the  funds  in  question  were  not 
derived  from  any  source  which  conferred  upon  them  the  character 
of  charity,  or  affected  the  defendants  with  any  charitable  trust : 
Attorney-General  v.  Heelia  (6).  The  Attorney-General  was  not  there- 
fore entitled  to  sue  on  the  public  behalf, — nor  had  the  Court  juris- 
diction to  interfere.  Secondly,  the  application  of  the  funds  for  the 
purpose  of  obtaining  a  new  Act  to  extend  the  powers  of  the  former 
Act  was  perfectly  justifiable.  It  would  be  unreasonable  to  sayi 
that,  the  Commissioners,  having  certain  duties  to  perform,  knowing 
what  those  duties  were,  and  finding  an  obstacle  in  the  way  of  their 
performance,  were,  not  merely  at  liberty,  but  bound,  to  take  every 
legitimate  step  to  remove  the  obstacle  out  of  their  way :  Rex 
V.  The  Commissioners  of  Sewers  in  the  Tower  Hamlets  (s).  The  pro- 
L  '^i*  ]  posed  *mea8ure,  moreover,  was  only  defensive,  for  it  was  to  recover 
that  which  the  Municipal  Corporation  Act  had  in  effect  taken  away. 

(1)  86  R.  R  79  (2  Mac.  &  G.  22d).  (5)  1  Swanst.  265;  see  25  B.  K.  at 

(2)  57  R.  B.  413  (1  Y.  &  0.  C\  0.      p.  158. 

417).  (6)  25  B,  B.  153  (2  Sim.  &  St.  77). 

(3)  17  Sim.  6.  (7)  30  R  B.  43  (1  BHgh,  N.  a  812). 

(4)  80  R  B.  56  (16  Sim.  225).  (8)  1  B.  &  Ad.  232,  239. 
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It  was  no  more  than  opposing  the  consequences  of  that  Act ;  and,         a.-G. 
to  oppose  a  measure  aflfecting  the  rights  with  which  they  were     eabtlakb. 
invested,  had  by  decision  been  held  to  be  within  the  compass  of 
their  authority :  Bright  v.  North  (1).     ♦     ♦     ♦ 

Mr.    W.   M.   James    and    Mr.   Hodgson,   for    the   defendant 
Eastlake. 

Thb  Vicb-Chanobllor  : 

This  case  seems  to  me  to  be  so  entirely  concluded  by  authority, 
that  it  is  impossible  for  me  to  say  that  the  Attomey-Oeneral  is  not 
entitled  to  the  injunction  which  is  asked. 

Three  points  have  been  raised :  The  first,  which  is  in  itself  of 
considerable  importance,  is,  whether  it  is  competent  to  the  Attorney- 
General,  in  a  suit  of  this  description,  and  a  special  matter  of  this 
kind,  to  apply,  on  behalf  of  the  public,  to  restrain  the  application 
of  funds  in  the  hands  of  Commissioners,  raised  simply  by  a  tax  on 
a  portion  of  the  community,  namely,  the  population  of  Plymouth, 
to  purposes  which,  upon  this  view  *of  the  case,  I  must  assume  to  [  •zis  j 
be  contrary  to  the  purposes  of  the  Act.  That  is  the  first  point 
raised.  Secondly, — ^assuming  I  should  be  against  the  defendants  on 
that  view,  and  that  the  Attorney -Oeneral  is  entitled  to  maintain  the 
suit,  supposing  the  funds  to  be  improperly  applied, — then  they  say, 
that  the  funds  are  not  improperly  applied,  regard  being  had  to  the 
special  provisions  of  the  128th  section  of  their  Act,  which  I  shall 
refer  to  presently.  And  thirdly,  it  is  urged,  that  the  application  has 
been  made  at  such  a  late  stage,  that  it  is  not  right  for  the  Court  to 
interfere  summarily  by  injunction ;  but  that  the  whole  matter  ought 
to  wait  until  it  is  disposed  of  at  the  hearing,  because  they  say  no 
allegation  is  made  that  there  will  be  any  danger  or  loss  to  the  fund, 
in  case  it  should  be  found  by  the  Court  to  have  been  misapplied. 

Now,  with  regard  to  the  first  point,  the  whole  of  the  argument, 
in  fact,  rests  on  Sir  John  Leach's  language  in  Attorney-Oeneral  v. 
Heelisi^).  Sir  John  Lbagh  had  argued  the  case  of  The  Attorney- 
General  v.  Brotvn{s),  no  doubt  most  ably,  in  support  of  the 
demurrer  to  the  information  and  bill  in  that  case ;  and  the  point 
he  urged  there  was,  that  the  Attorney-General  was  not  the  proper 
person  to  represent  the  fund  in  question  in  that  suit ;  that  it  was 
not  a  fund  given  for  a  charitable  purpose,  or  if  it  was  a  fund  for  a 

(1)  78  B.  R.  74  (2  Ph.  216).  (3)  1  Swanat.  265 ;   see  25  R.  B.  at 

(2)  25  B.  B.  153  (2  Sim.  &  St.  77).        p.  158. 
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A..G.  charitable  purpose,  or  for  a  public  purpose  which  might  be  con- 
eabtlake.  sidered  charitable,  if  a  gift  had  been  made  for  that  particular  pur- 
pose, yet  that  it  was  not  to  be  considered  charitable,  when  it  had 
been  raised,  in  fact,  by  taxation  on  various  inhabitants  of  the  town. 
There  happened  to  be  in  that  case  two  things, — an  imposition  by 
the  Legislature  of  a  general  tax  on  coals,  for  the  purpose  of 
improving  the  defences,  against  the  sea  and  against  enemies,  of  the 
town  of  Brighton  ;  and  there  was  also  a  power  to  the  Commissioners 
[  *216  ]  to  raise  money  by  taxation  of  the  inhabitants  *of  Brighton ;  and  no 
doubt  the  observations  of  Lord  Eldom  in  that  case  in  some  degree 
turned  upon  the  fact  of  there  having  been  what  he  called  a  con- 
cession by  Parliament  of  the  tax  on  coals,  for  the  purpose  of  parties 
who  were  not  able  to  protect  and  defend  themselves.  Those 
observations  fell  from  Lord  Eldon  in  The  Attomey-Oeneral  v. 
Brown  (1),  and  seem  to  have  been  the  foundation  for  the  distinction 
drawn  by  Sir  John  Leach  in  The  Attorney-General  v.  Heelis :  but 
Lord  Eldon  went  on  further  to  say,  that,  in  that  case,  he  had  not 
the  slightest  doubt  that  objects  of  that  description,  protecting  the 
town  from  the  sea,  and  improving  its  groyns  and  other  objects  of 
that  kind,  for  the  general  benefit  of  the  town,  were  in  themselves 
not  only  public  trusts,  but  what  might  be  called  charitable 
trusts,  within  the  statute  of  Elizabeth.  Neither  is  it  here  contended 
by  anybody,  that  a  gift  for  the  purpose  of  lighting  or  paving 
Plymouth,  or  still  more  for  the  benefit  of  objects  which  are  recited 
in  the  preamble  of  the  Act:  ''for  the  benefit  of  the  Gun  Wharf, 
the  Royal  Naval  Hospital,  the  Royal  Marine  Barracks,  and  other 
public  establishments,"  would  not  be  a  gift  for  charitable  purposes 
within  the  statute.  The  distinction  which  Mr.  Rolt  drew  was  that 
taken  in  The  Attorney-General  v.  Heelis,  in  which  Sir  John  Leach, 
after  observing,  that  not  only  the  particular,  public,  or  general 
purposes  expressed  in  the  statute  of  Elizabeth  are  charitable,  but 
that  all  other  legal,  public,  or  general  purposes  are  within  the 
equity  of  the  statute,  proceeds  to  say,  that  "  it  is  the  source  from 
whence  the  funds  are  derived,  and  not  the  mere  purposes  to  which 
they  are  dedicated,  which  constitutes  the  use  charitable  "  C-i).  That 
is  the  distinction  which  is  taken.  If  you  find  a  gift  from  an 
individual,  or  the  Crown,  or  the  Legislature,  of  a  sum  of  money  for 
a  purpose  which  is  a  charitable  purpose,  that  is  a  charitable  trust 

(1)  1  Swonst.  301,  302.    This  case         (2)  26  R  B.  at  p.  158  (2  Sim.  &  St 
was  compromised  on  appeal  to  the      77). 
House  of  Lords. 
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to  all  intents  and  purposes ;  but  if  you  raise  money  for  a  purpose        A.-G. 
*  which  in  itself  might  be  a  charitable  purpose,  by  taxation  from  the    eabtlakb. 
very  persons  (for  that  was  the  object  and  gist  of  his  observation,)       [  *317  ] 
that  would  be  benefited  by  that  which  would  be  a  charity  if  it  was 
a  gift  from  another — if  you  raise  it  by  taxation  from  those  parties, 
then  you  are  only  taxing  those  parties  to  do  good  to  themselves. 
It  amounts  to  that,  although  Sir  John  Leach  does  not  say  so  in 
words, — it  is  in  fact, — that  the  parties  are  subscribing  in  a  par- 
ticular  manner  and  form  for  their  own  individual  benefit. 

After  the  decision  in  The  Attorney -Qeneral  v.  Heelia,  the  question 
came  before  the  House  of  Lords  in  the  case  of  The  Attomey-Oeneral  v. 
The  Mayor  dc,  of  Dublin  (i),  a  case  as  analogous  to  that  which  is 
now  before  me  as  can  be  conceived.  The  corporation  of  Dublin 
had  taken  on  themselves  to  supply  that  city  with  water,  which  was 
found  to  involve  a  greater  expense  than  the  inhabitants  were  willing 
voluntarily  to  defray ;  and  the  consequence  was,  that  they  obtained 
an  Act  of  Parliament,  which  enabled  them  to  tax  the  owners  or 
occupiers  of  houses  in  Dublin,  for  supplying  themselves  with  water, 
a  service  which  was  for  their  own  benefit ;  and  it  directed,  amongst 
other  tilings,  that  the  Commissioners,  who  were  to  receive  that 
money,  (the  corporation  in  this  case  fulfilled  the  office  of  Commis- 
sioners), the  parties  who  received  the  money,  were  annually  to 
render  to  the  Lord-Lieutenant  accounts  of  the  moneys  they  received 
and  expended,  and  which  accountH  he  was  to  lay  before  Parliament. 
An  information  was  filed  against  the  corporation,  insisting  that  they 
had  improperly  applied  large  sums  of  money  raised  under  these 
powers,  and  praying  that  the  corporation  might  be  declared  trustees 
of  the  rates  and  rents  referred  to,  and  that  the  funds  alleged  to 
have  been  improperly  applied  might  be  replaced.  The  corporation, 
by  *their  answer,  said  that  their  accounts  had  been  submitted  to  ^  *218  ] 
the  control  and  inspection  of  the  Commissioners  for  Auditing  Public 
Accounts,  as  they  believed  by  direction  of  the  Lord-Lieutenant ;  and 
the  corporation  denied  the  jurisdiction  of  the  Court  of  Chancery  on 
the  subject.  The  report  states,  that,  at  the  hearing  of  the  cause, 
the  respondents,  that  is,  the  corporation,  having  by  their  counsel 
insisted  that  they  were  not  trustees  of  the  rates,  and  that  the  uses 
for  which  the  same  were  granted  were  not  charitable  in  their  nature, 
the  Court  dismissed  the  information,  with  costs,  on  the  ground  of 
its  want  of  jurisdiction  (2).    The  case  came  before  the  House  of 

(1)  30  B.  E.  43  (1  BHgh,  N.  S.         (2)  1  Bligh,  N.  S.  330. 
312). 
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A.-G.        Lords  on  appeal  from  this  decision.    It  was,  upon  appeal,  held 
Bastlakb.    clearly  that  the  jurisdiction  of  the  Court  of  Chancery  could  not  be 
ousted  by  the  mere  fact  of  its  being  directed  by  the  Act,  that  there 
should  be  other  parties  to   whom    the   Commissioners   were   to 
account  (i) ;  but  Lord  Eldom  and  Lord  Bbdesdale,  who  delivered 
the  judgment  of  the  House,  throughout  adverted  to  and  considered 
the  cases  of    The   Attomey-Oeneral  v.  Heelis  and    The  Attorney- 
General  V.  Brown.    Lord  Eldon,  first,  during  the  argument  observes, 
that  he  thought  that  the  duties  which  were  the  subject  of  the  suit 
in  The  Attorney-General  y.  Brown,  were  a  gift  to  a  charitable  use, 
although  the  judgment  rested  on  other  grounds.     He  then  remarks, 
"  The  case  of  The  Attorney-General  v.  Heelis  weakens  the  authority 
of  The  Attorney-General  v.  Brown,  because  much  of  the  doctrine  of 
the  Yicb-Chancellob  in  the  former  case  is  not  reconcileable  with 
the  principle  of  the  decision  of  The  Attorney-General  v.  Brown  "  (2) ; 
and  again,  at  the  final  delivery  of  the  judgment  of  the  House,  Lord 
Eldon  says,  "  When  this  case  was  argued  at  the  Bar,  two  cases  were 
cited  which  had  been  heard  in  the  Court  of  Chancery  in  England, 
one  before  myself,  the  case  of  The  Attorney-General  v.  Brown,  and 
[  *2i9  ]      another  I  believe  by  the  present  ♦Master  of  the  Rolls,  The  Attorney- 
General  V.  Heelis ;  and  it  is  but  fit  to  state,  that,  although  I  was  of 
opinion  in  that  case  of  The  Attorney-General  v.  Brown,  that  the 
purpose  for  which  certain  tolls  were  appropriated  was  a  purpose 
that  made  the  establishment  of  those  tolls  an  establishment  for  a 
charitable  use ;  I  was  of  opinion  it  was  not  necessary  it  should  be 
charitable,  to  give  the  Court  of  Chancery  jurisdiction  upon  the 
subject.     But  my  judgment  in  that  case  proceeded  upon  this  ground, 
that  the  Court  had  jurisdiction  to  call  upon  persons  intrusted  with 
the  application  of  those  tolls,  which  were  granted  for  the  purpose 
of  supporting  banks,  to  protect  the  land  from  the  inroads  of  the  sea. 
I  thought  that  the  Court  of  Chancery  had  a  right  to  direct  an  account 
of  those  tolls  to  be  taken.     The  authority  of  that  case  is  considerably 
weakened  by  the  opinion  given  by  the  present  Masteb  of  the 
Bolls,  then  Yice-Chancellor,  in  the  case  of  The  Attorney-General  v. 
Heelis,  inasmuch  as  the  reasons  on  which  he  proceeded  were  con- 
siderably different  from  those  on  which  the  judgment  was  founded, 
which  I  thought  myself  bound  to  give  in  the  prior  case  of  The 
Attorney-General  v.  Brown  "  (8). 

(1)  30  B.  R.  44  (1  Bligh,  N.  8.      335). 

333).  (3)  30  R  B.  53,  54  (1  BUgh,  N.  S. 

(2)  30  B.   B.  45  (1  Bligh,   h\  8.      356,  357), 
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Now,  it  is  material  to  look  at  the  two  cases  thus  distinguished  a.-g. 
from  each  other,  for  the  purpose  of  seeing  what  is  the  difference  eastlakb. 
between  them.  It  is  clear,  that  both  of  the  learned  Judges  came  to 
the  conclusion  that  the  cases  of  tolls  and  rates  then  before  them, 
were  cases  of  charitable  use.  Lord  Eldon,  in  The  Attorney- 
General  V.  Brown,  says,  "  Supposing  the  case  rested  on  this,  one 
great  question  is,  whether  this  Act  of  Parliament,  in  respect  of  the 
coal  duty,  would  create  a  charitable  use  ?  It  seems  to  have  been 
considered,  that,  because  the  duty  was  given  by  Act  of  Parliament, 
it  could  not  be  a  charitable  use.  If  authority  was  wanted  upon 
that  subject,  it  would  be  enough,  for  my  *bu8iness  to-day,  to  refer  \  '220  j 
to  the  passage  cited  from  Duke's  Exposition  of  the  Statute  of 
Elizabeth.  After  the  fire  of  London,  when  Acts  of  Parliament 
imposed  a  duty  on  coal  imported  into  the  city  or  river,  among  other 
purposes,  for  rebuilding  St.  Paul's  Church,  beyond  doubt  that  was 
a  charitable  use.  Money  given  by  a  private  donor  for  repairing 
a  church  or  chapel  is  a  charitable  use ;  and,  if  this  is  law,  there  is 
no  reason  why  money  given  to  the  public,  if  it  is  applied  to  a 
charitable  purpose,  should  not  be  equally  within  the  statute  of 
Elizabeth  (l).  He  says  again, — "  I  confess,  therefore,  that,  unless 
I  hear  more  to  convince  me  of  the  contrary,  in  my  opinion  this  is  a 
charitable  use  within  the  statute  of  Elizabeth."  And,  in  finally 
giving  his  judgment  on  the  case  at  a  subsequent  period,  referring 
to  the  passage,  Lord  Eldon  said, — '*  I  believe  that  the  passage  cited 
(from  Duke)  was  a  construction  of  the  Act  by  the  very  individual 
who  drew  it.  The  question  comes  to  this,  whether  here  is  a 
charitable  use ;  a  grant  within  the  terms  of  the  statute  of  Elizabeth  ? 
If  it  is,  cadet  quastio.  On  the  words  of  the  statute  the  following 
commentary  is  extracted  from  the  readings  of  Sir  Francis  Moor : 
'  Ports  and  havens  ;  such  only  as  tend  to  safety  of  ships  of  sail,  not 
other  vessels ;  and  creeks  for  harbour,  which  are  implied  to  find 
lights  to  guide  ships  into  the  haven,  is  a  charitable  use  within  these 
words.  An  imposition  granted  upon  commodities  imported  or 
transported,  to  be  employed  upon  repair  of  ports  or  havens,  where 
they  shall  land,  is  a  charitable  use,  and  within  this  statute.'  I 
should  be  glad  to  know  whether  an  impost  in  aid  of  the  poor 
inhabitants  of  Brighton,  to  repair  groyns  for  the  preservation  of 
the  town,  and  enabling  ships  to  land  goods  there,  is  not  within  the 
terms  of  this  construction  of  the  statute  ?  I  have  heard  nothing 
which  prevents  my  concurring  in  the  opinion  that  *a  Parliamentary  [  *22i  ] 
(1)  1  Swanst.  297,  299. 
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A.-G.  grant,  destined  to  such  purposes,  is  a  gift  to  charitable  uses.  If 
EASTLi^KB.  ^^^^  doctrine  is  to  be  contradicted,  it  must  be  done  by  higher 
authority  than  mine  '*  (i).  Now,  Sir  John  Leach,  in  The  Attorney- 
Oeneral  v.  Heelis,  says,  "I  am  of  opinion  that  funds  supplied  from 
the  gift  of  the  Crown,  or  from  the  gift  of  the  Legislature,  or  from 
private  gift,  for  any  legal,  public,  or  general  purpose,  are  charitable 
funds  to  be  administered  by  courts  of  equity.  It  is  not  material 
that  the  particular,  public,  or  general  purpose  is  not  expressed  in 
the  statute  of  Elizabeth,  all  other  legal,  public,  or  general  purposes 
being  within  the  equity  of  that  statute  "  (2) ;  and  he  cited  cases 
illustrative  of  that  proposition.  He  then  proceeds  to  add,  "  I  am 
of  opinion,  that  it  is  the  source  from  whence  the  funds  are  derived, 
and  not  the  mere  purpose  to  which  they  are  dedicated,  which 
constitutes  the  use  charitable,  and  that  funds  derived  from  the  gift 
of  the  Crown,  or  the  gift  of  the  Legislature,  or  from  private  gift,  for 
paving,  lighting,  cleansing,  and  improving  a  town,  are,  within  the 
equity  of  the  statute  of  Elizabeth,  charitable  funds  to  be  administered 
by  this  Court.  But  where  an  Act  of  Parliament  passes  for  paving, 
lighting,  cleansing,  and  improving  a  town,  to  be  paid  for  wholly  by 
rates  or  assessments  to  be  levied  upon  the  inhabitants  of  that  town, 
the  funds  so  raised,  being  in  no  sense  derived  from  bounty  or  charity, 
in  the  most  extensive  sense  of  that  word,  are  not  charitable  funds 
to  be  administered  by  this  Court"  (3).  The  difference  of  reasoning 
to  which  the  remarks  of  Lord  Eldon  in  The  Attorney-Oeneral  v. 
The  Corporatian  of  Dublin,  apply,  consists  in  the  distinction  taken 
by  Sir  John  Lbach,  that  you  are  to  look  at  the  source  from  which 
the  funds  proceed,  and  not  merely  to  their  object.  However,  Lord 
Eldon,  in  the  case  of  The  Attorney -Oeneral  v.  Tlie  Corporation  of 
[  '222  ]  Dublin,  adheres  distinctly  to  the  view  which  he  *had  taken  in  the 
earlier  case  ;  and  there  can  be  no  doubt  that  the  conclusion  of  the 
House  of  Lords  was,  that  the  mode  in  which  the  rate  was  levied 
was  not  to  be  looked  at,  but  the  purpose  to  which  it  was  to  be 
applied ;  and  I  apprehend  the  purpose  must  be  the  real  criterion. 
If  a  number  of  persons  assembled  together  to  make  a  square,  as 
suggested  by  Mr.  Rolt,  or  to  allot  a  portion  of  building  ground 
belonging  to  themselves  in  any  particular  manner,  then  if,  to  obviate 
the  difficulty  of  raising  or  collecting  subscriptions  to  the  square, 
they  apply  for  and  obtain  an  Act  of  Parliament,  giving  the  power 

(1)  1  Swonflt.  307.  (3)  25  B.  B.  at  p.  159  (2  Sim.  &  St. 

(2)  25  £.  B.  at  p.  158  (2  Sim.  &  St.     77. 
76). 
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of  levying  on  every  person  inhabiting  the  houses  which  are  about  A.-G. 
to  be  built  on  their  own  property,  and  thus  compelling  them  to  eastlakb. 
contribute  and  pay  rates  towards  the  maintenance  and  improvement 
of  that  property  into  whatever  hands  it  may  pass,  the  purpose  is  a 
distinct  private  purpose  for  the  exclusive  benefit  of  those  individuals 
who  are  dealing  with  their  own  property,  or  those  who  may  sub- 
sequently acquire  interests  under  them.  But  when  you  come  to 
the  purpose  of  paving  and  lighting  a  town,  which  is  for  the  benefit 
of  all  the  inhabitants, — for  the  benefit  of  the  poor  inhabitants  who 
walk  through  the  streets,  and  of  others  who  may  resort  there  from 
all  the  neighbourhood, — persons  who  drive  their  carts  and  waggons 
through  the  streets,  including  the  mail  coaches  or  other  vehicles 
that  have  to  pass  through  the  town,  and  in  fact  every  class  of  the 
Queen's  subjects, — one  does  not  need  then  to  look  at  this  recital, 
by  which  we  are  told,  that  amongst  other  things  there  will  be 
benefited  the  Boyal  Naval  Hospital,  the  Royal  Marine  Barracks, 
and  other  public  establishments.  It  is  sufficient  to  say,  it  is 
a  large  and  general  purpose  for  this  town,  although  not 
beyond  the  limits  of  the  town,  and  that,  for  that  purpose,  certain 
moneys  are  to  be  levied.  I  cannot  see  that  the  source  from 
which  those  moneys  are  here  derived,  namely,  from  taxation,  can 
make  any  difference  as  to  the  charitable  or  public  nature,  and 
which  would  be  attributable  to  the  funds  if  they  proceeded  from 
a  more  limited  sphere  of  *bounty ;  and,  if  there  be  no  distinction  on  [  '223  ] 
that  ground,  the  Attorney-General  is  the  proper  person  to  represent 
those  who  are  interested  in  that  general  and  public  or  charitable 
purpose. 

It  is  then  observed,  that  the  proceeding  in  The  Attomey-GenercUy. 
llie  Corporation  of  Dublin  was  by  information  and  bill.  It  does  not 
appear  to  me  to  be  necessary  that  there  should  be  a  bill  in  respect 
of  those  rates.  No  person  can  say  that  any  given  individual  could 
be  entitled  to  have  the  rates  refunded.  What  is  said  is  this :  the 
Attorney 'General  comes  here  to  protect  this  fund.  He  says :  I 
represent  the  public  in  respect  of  a  fund  which  by  law  is  applicable 
to  the  public  purpose  of  lighting  and  paving,  and  keeping  up  the 
otiier  objects  mentioned  in  this  bill,  which  ought  to  be  maintained, 
— that  is  a  strictly  charitable  use  in  every  sense  which  the  Court 
would  protect, — and  I  insist  on  having  no  portion  of  that  fund 
diverted  for  any  other  purpose. 

The  next  question  then  is,  whether  the  fund  is  now  proposed  to 
be  diverted  from  the  purposes  sanctioned  by  the  Act  ?    That  is  also 
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A..G.        concluded  by  authority.    Any  distinction  to  be  drawn  between  The 
EastT'akk.    Attorney-General  v.  Andrew  (i)  and  this  case  would  be  too  fine ;  and 
I  should  not  be  acting  with  that  discretion  which  I  think  ought  to 
guide  every  Judge,  whatever  may  be  his  own  views,  if  I  attempted 
to  escape  from   such  conclusion  by  refined  distinctions  of   that 
description.    I  confess,  that,  before  that  case  was  decided,  it  might 
have  seemed  reasonable  that  the  course  should  be  pursued  which 
has  been  uniformly  pursued,  I  believe,  by  every  public  body  that 
has  had  funds  given  to  them  for  certain  public  purposes, — such  as 
[  ♦224  ]       paving  and  lighting,  namely, — that  if  they  find  bond  fide  *and  in 
the  fair  exercise  of  their  discretion,  they  being  the  parties  authorised 
to  administer  the  fund,  that  there  is  a  slip  in  their  Act,  or  if  from 
any  other  reason  they  find  it  necessary  to  apply  to  Parliament 
again,  it  might  then  fairly  be  considered  that  they  are  rightly  acting 
in  so  carrying  into  effect  the  original  purpose  designed  by  the  Act 
under  which  they  are  constituted.     Mr.  James  put  the  case  of  a 
mistake  or  omission  of  a  piece  of  land  from  a  schedule,  or  of  some 
other  possible  error.    I  have  known  such  a  case  occur  as  the  word 
**  not  '*  having  been  found  in  the  wrong  place  in  an  Act  of  Parlia- 
ment, and  of  another  Act  being  necessary  to  get  rid  of  it ;  and  it 
would  seem  strange  to  say  in  such  a  case,  that  you  were  so  strictly 
tied  down  by  general  terms  to  the  application  of  money  in  the  way 
specified  by  the  Act  in  question,  as  to  be  unable  to  go  to  Parliament 
for  the  supply  of  a  manifest  defect.     But  it  can  only  be  remedied 
hereafter  by  taking  care  to  put  in  a  special  provision  that  the 
moneys  may  be  applied  in  some  manner  for  the  purpose  of  obtain- 
ing a  future  Act  of  Parliament,  if  necessary.    Independently  of 
decision,  I  cannot  but  say  that  one  might  have  thought,  that, 
looking  on  the  parties  as  trustees  bond  fide  carrying  into  effect  the 
general  purposes  of  their  Act,  they  would  be  as  well  justified  as 
charity  trustees  would  be  in  seeking  to  carry  into  effect  a  new 
scheme,  where  a  new  scheme  was  wanted ;   however,  it  is  now 
settled  by  authority,  and  it  is  quite  impossible  for  me  to  entertain 
judicially  any  other  opinion  than  that  which  has  been  expressed 
by  the  other  decisions,  that  you  must  look  to  the  clauses  in  the 
Act,  and  that  you  cannot  go  out  of   those  distinct  and  express 
clauses  upon  any  notion  that  the  trustees  are  justified  in  applying 
their  money  in  a  way  beyond  the  express  and  literal  terms  of  such 
clauses. 

I  am  bound  therefore  to  look  at  the  128th  section  of  this  Act, 
(1)  86  H.  E.  79  (2  Mac.  &  G.  225). 
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to  see  what  the  Commissioners  may  do  with  these  funds ;  and  there        a.-g. 
I  find  everything  clearly  pointing  out  the  *expenditure  under  and    EASTLi^Kis, 
by  virtue  of   the  Act ;   clearly  contemplating  nothing  dehors  the       [  *225  ] 
specific  terms  of  the  Act  itself.     The  128th  section  begins  with 
saying  that  the  Commissioners  are  to  apply  the  money  in  paying 
all  the  costs  incidental  to  the  purposes  of  the  Act,  in  paying  off  all 
the  debts  and  demands  under  the  Act,  and  then  in  paying  for  the 
materials,  and  so  on, — all  the  modes  of  application  being  specifically 
pointed  out  by  the  Act,  coming  down  to  these  parts  of  the  clause 
on  which  reliance  has  been  placed, — "  All  other  costs,  charges,  and 
expenses  relating  to  or  incident  to  the  execution  of  this  Act,  and 
the  powers  and  authorities  hereby  given  and  granted  to  the  said 
Commissioners,"  "and  in  and  for  carrying  the  intents  and  purposes 
of  this  Act  into  full  and  complete  execution  in  other  respects." 
Now,  it  is  said,  that  we  may  separate  the  general  intents   and 
purposes  of  the  Act,  namely,  draining,  lighting,  paving,  and  the 
like, — take  them  to  be  general  purposes  of  the  Act, — and  separate 
them  from  the  special  purposes  sanctioned,  limited,  and  pointed 
out  by  the  Act,  and  say — the  general  purpose  was  to  be  the  draining 
and  lighting  of  the  town ;  and  therefore  any  new  application  for 
the  purpose  of  the  Act,  the  better  paving  and  lighting,  is  in  effect 
only  applying  it  to  carrying  the  intents  and  purposes  of  this  Act 
into  full  and  complete  execution.     I  do  not  think  that  would  meet 
even  the  liberal  sense  and  interpretation  of  the  words,  straining 
them  to  the  utmost;    because  you  are  to  carry   into  effect   the 
purposes  pointed  out  by  this  Act  not  by  some  other  means,  but 
by  carrying  the  Act  into  full  and  complete  execution.    Now,  the 
very  purposes  of  this  Act  are  simply,  so  far  lighting,  paving,  and 
draining,  as  the  Act  authorises  you  to  do,  and  no  further.     Plymouth 
might  be  extended,  you  might  wish  to  carry  out  the  operations  of 
the  Act  beyond  its  present  limits,  and  you  may  say — we  have  not 
money  enough  to  do  it.     The  answer  would  be,  carry  into  effect 
draining  as  far  as  two  shillings  in  the  pound  will  enable  you  to  do 
so.     ♦The  Act  entitles  you  to  do  all  you  can  for  the  two  shillings,       C  *^^^  ] 
but  it  does  not  authorise  you  to  pay  any  part  of  the  money  in 
applying  for  power  deh^yrs  and  beyond  the  Act.     And  I  should  be 
drawing  a  distinction,  as  I  said  just  now,  which  it  would  be  impos- 
sible to  maintain,  if  I  read  these  words  in  a  manner  different  in 
substance  from  the  words  in  'The  Attorney-Oeneralw.  Andrews.    In 
the  beginning  of  the  clause  in  that  case,  the  parties  are  authorised 
to  expend  the  money  after  payment  of  charges  for  ''  the  carrying 
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A.-G.  into  execution  the  purposes  of  the  Act "  generally ;  and  then  at 
Kastlakb.  ^^^  ®^^  o^  i*  there  is  this  expression,  "  and  erecting  new  works 
and  otherwise  carrying  this  Act  into  execution  " — the  phrase 
remarked  upon  by  the  Court  (i),  which  is  a  little  different  from 
the  earlier  expression  in  the  same  Act,  "  the  carrying  into  execution 
the  purposes  of  the  Act "  (2),  and  might  possibly  be  said  to  involve 
a  necessity  for  other  proceedings.  The  whole  clause  was,  however, 
before  the  Court ;  and  I  cannot  suppose  that  any  part  of  it  was 
omitted  from  its  consideration,  nor  do  I  think  the  literal  construc- 
tion goes  so  far  as  has  been  contended.  I  think  I  am  bound  by  the 
decision  which  I  have  referred  to. 

It  was  then  suggested  by  Mr.  Kinglike,  that,  as  you  are  allowed, 
on  the  authority  of  B light  v.  North  (a),  to  oppose  an  Act  of  Parlia- 
ment, and  thus  protect  your  property, — as  a  trustee  is  allowed  or 
required  to  defend  an  ejectment  at  the  expense  of  the  trust, — 
therefore  you  may  defend  yourself  in  any  other  manner  you  think 
proper.  He  says,  there  is  a  considerable  analogy  to  that  case  here, 
inasmuch  as  Parliament  has  made  an  aggression  on  the  Commis- 
sioners by  a  public  Act, — the  Municipal  Corporation  Act,  which 
they  had  no  opportunity  of  opposing,  and  which  they  would  have 
opposed  if  it  had  been  a  private  Act;  and  as  a  public  Act  of 
[  ♦227  ]  Parliament  *lia8  reduced  their  rating  power  from  two  shillings  to 
one  shilling  and  threepence, — all,  he  says,  that  they  want  is  to 
restore  their  old  rating  power  of  two  shillings;  and  therefore 
in  truth  they  are  only  doing  what  they  should  have  been  doing 
if  a  private  Act  to  narrow  their  powers  had  been  brought  in 
instead  of  a  public  Act.  That  is  not  a  sound  application  of  the 
reasoning  on  which  Bright  v.  North  is  founded.  You  must  deal 
•  with  these  things  as  you  find  them,  affected  or  not  affected  by  an 
Act  of  the  Legislature ;  and  whatever  the  Legislature  has  subse- 
quently done,  I  must  assume  as  if  it  had  been  the  state  of  things 
when  this  particular  Act  was  passed.  I  must  assume  the  wisdom 
of  the  Legislature  to  have  embraced  every  view  of  the  subject. 
If  the  Commissioners  or  the  inhabitants  could  not  oppose  the 
general  Act  in  one  way,  Parliament  allows  them  to  make  them- 
selves heard  in  another ;  and  they  could  have  been  heard  by  their 
representatives,  by  petition,  or  otherwise.  And  I  must  now  take 
the  existing  Act  of  Parliament  and  existing  parties  as  if  the 
Municipal  Corporation  Act  had  passed  before  instead  of  after  the 

(1)  86  B.  B.  82  (2  Mao.  &  G.  229).  (3)  78  B.  B.  74  (2  Ph.  216). 

(2)  86  B.  B.  80  (2  Mac.  &  G.  226). 
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particular  Act,  and  as  if  the  original  Act  had  limited  the  rating        a.-G. 
to  one  shilling  and  threepence  in  the  pound.  EasttJlkb. 

Independently,  however,  of  the  general  principle  in  this  case,  if 
one  had  to  find  a  further  reason  for  it,  it  was  in  the  nature  of  a 
bargain  on  the  part  of  the  Le«;i8lature :  it  does  not  diminish  the 
rating  power.  The  Legislature  took  off  the  watching,  and  they 
said,  "Parliament  has  granted  Commissioners  all  over  the  country 
rating  powers  for  certain  purposes,  lighting,  paving,  and  watching, — 
now  we  are  going  to  exonerate  them  from  a  part  of  the  burthen,  and 
we  will  take  off  a  part  of  the  rating  power,  and,  accordingly,  make 
an  average  calculation  of  what  has  been  spent  for  all  the  purposes 
originally  contemplated,  except  that  from  which  you  are  relieved  " ; 
and  reducing  the  amount  to  that  extent,  "^you  reduce  the  parties  to  [  *228  ] 
the  footing  of  their  original  Parliamentary  contract.  Parliament 
contracted  to  give  them  two  shillings  for  doing  a  certain  duty,  and, 
having  afterwards  relieved  them  from  a  portion  of  that  duty,  the 
charge  is  in  justice  set  right  by  taking  off  a  part  of  the  rate. 

The  only  remaining  observation  is  as  to  what  was  said  with 
reference  to  the  delay.  The  case  is  very  different  from  those  cir- 
cumstances of  delay  which  I  have  thought  and  shall  still  think  it 
necessary  to  act  upon, — where  parties  are  coming  here  in  cases  of 
trade  marks  and  copyrights,  and  where  there  may  be  legal  rights  to 
try  and  to  establish,  and  the  consequence  of  coming  so  late  is,  that 
they  seek  by  a  summary  process  to  interfere  with  parties  to  whom 
such  an  interference  may  be  doing  an  irreparable  injury;  whereas, 
if  they  had  come  at  the  proper  time,  the  whole  matter  might  have 
been  decided  at  the  hearing  (whether  it  will  be  so  under  the  new 
practice  is  a  different  question),  which  the  Court  assumes  is  the 
more  correct  and  full  mode  of  determining  rights  between  all  the 
parties.  But  in  this  case  it  is  more  in  the  nature  of  waste.  As  I 
observed  during  the  argument,  if  a  man  had  allowed  half  his  trees 
to  be  cut  down  before  he  applied,  the  Court  would  not  therefore 
allow  the  remaining  half  to  be  cut  down  ;  and  if  they  have  a  right, 
as  I  think  they  have,  to  say,  "  this  is  our  money,"  I  apprehend  it  is 
not  too  late  to  come  and  stop  it.  Notwithstanding  the  remark,  that 
everybody  who  knew  that  an  Act  was  going  to  be  applied  for  by  the 
Commissioners  would  have  a  shrewd  suspicion  that  it  was  to  be  paid 
for  out  of  the  funds,  I  take  it,  that,  in  law,  they  would  have  a  right 
to  suppose  it  was  going  to  be  paid  for  correctly,  and  that  anybody 
coming  here  by  bill  or  information  to  stay  by  injunction  a  pro- 
ceeding with  reference  to  an  Act  of  Parliament  before  a  farthing 
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was  expended,  would  certainly  be  told  he  had  come  too  early.  The 
Court  would  say,  that  they  had  a  full  right  to  *apply  to  Parliament 
at  their  own  expense ;  and  it  might  have  been  argued,  that,  until 
some  of  the  money  in  question  was  applied,  there  was  not  the 
slightest  reason  for  interference  by  injunction. 

Let  an  injunction  be  awarded  to  restrain  the  defendants,  the 
Commissioners,  &c.,  their  treasurer,  clerks,  and  agents,  from  paymg 
or  expending  any  moneys,  being  part  of  or  arising  out  of  the  rates 
levied  or  to  be  levied  under  the  said  Act,  of,  for,  or  towards,  or  in 
respect  of  any  costs,  charges,  or  expenses  whatsoever,  incurred  or  to 
be  incurred  in  or  about  the  preparing,  promoting,  or  prosecuting  of 
the  bill  in  Parliament,  &c.,  or  incident  thereto,  and  also  from 
drawing,  indorsing,  or  signing  any  cheque  or  cheques,  order  or 
orders  whatsoever  for  payment  thereof,  or  taking  any  steps  or  pro- 
ceeding whatsoever  for  procuring  such  payment  until  this  Court 
make  other  order  to  the  contrary. 

Injunction  made  perpetual.  Sums  referred  to  ordered  to  be 
refunded  by  the  defendants  (except  Eastlake). 


1853. 
June  11. 

Wood,  V.-C. 

[230] 


HAWKSBEE  v.  HAWKSBEE(l). 

(11  Hare,  230—232;  S.  C.  23  L.  J.  Ch.  521). 

One,  after  occupying  a  house  for  several  years  as  tenant  from  year  to 
year,  found  no  one  to  receive  the  rent  for  fifteen  years  before  his  death, 
and  devised  the  premises  (with  power  of  sale  under  such  conditions  as 
might  be  thought  expedient)  for  the  benefit  of  his  wife  and  children.  His 
eldest  son  occupied  the  houjse,  paying  a  rent  to  the  widow,  for  fifteen  years 
after  the  death  of  the  father,  when  the  widow  died  ;  and  it  was  held,  that, 
notwithstanding  the  infiimity  of  the  testator's  title,  the  son  could  not  insist 
on  retaining  possession  of  the  premises  adversely  to  the  devisees  beneficially 
interested  under  the  will ;  but  that  the  latter  were  entitled  to  require  that 
the  property  should  be  sold  and  distributed  according  to  the  directions  of 
the  testator. 

On  a  claim  for  the  execution  of  the  trusts  of  the  will  of  William 

Hawksbee,  a  question  arose  with  respect  to  the  sale  or  disposition 

of  a  house  in  Whitecross  Street.     The  testator  had  entered  into  the 

possession  of  the  house  as  tenant  from  year  to  year,  in  the  year 

1810,  and  had  paid  the  rent  into  Drummond's  Bank,  under  the 

directions  of  his  landlord  to  that  e£fect,  until  the  year  1822.    In 

that    year,    Messrs.   Drummond  informed   the  testator  that   the 

(1)  Paine  v.  Jones  (1874)  L.  R.  18  Eq.  320,  43  L.  J.  Ch.  787,  30  L.  T.  779; 
In  re  Anderson  [1906]  2  Ch.  70,  74  L.  J.  Ch.  433,  92  L.  T.  725. 
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customer  of  the  Bank,  to  whose  account  the  rent  had  been  paid,  Hawksbei 
was  dead,  and  that  they  had  no  longer  any  authority  to  receive  it.  hawksbek. 
From  that  time  the  testator  continued  in  the  occupation  of  thp 
house  without  paying  any  rent,  until  his  death  in  the  year  1887. 
The  testator  by  his  will  devised  and  bequeathed  his  real  and  per- 
sonal estate  and  effects,  upon  trusts  for  the  benefit  of  his  wife  and 
children,  the  wife  being  thereby  tenant  for  life  of  a  portion  of  the 
estate,  and  the  children  tenants  in  common  of  the  residue,  and 
giving  his  devisees  in  trust  power  to  make  a  lease  of  the  house  in 
question,  or  sell  it  under  such  conditions  as  to  title  as  they  may 
think  fit.  Some  of  the  children  were  infants  at  the  death  of  the 
testator.  The  devisees  in  trust  did  not,  after  his  death,  sell  the 
house  ;  but  the  defendant  Francis  Hawksbee,  the  eldest  son  of  the 
testator,  who  took  a  share  of  his  estate  under  the  will,  carried  on 
the  business  in  the  same  premises,  and  paid  rent  for  the  house  to 
the  widow  of  the  testator  until  her  death  in  the  year  1852.  The 
plaintiffs,  the  other  children  of  the  testator,  then  filed  their  claim 
for  the  execution  of  the  trusts  of  the  will,  including  the  sale  of  the 
house.  The  defendant,  the  eldest  son,  claimed  a  possessory  title 
to  the  house  in  respect  of  his  occupation  from  the  year  1887,  and 
denied  the  title  of  the  testator  to  devise  it  by  his  will. 

Mr.  Wcdford,  for  the  plaintiffs,  argued,  that  the  defendant,        [  2Si  ] 
having  acquired  his  possession  of  the  house  with  the  consent  of  the 
trustees  and  the  widow,  and  having  paid  rent  to  the  latter  in  con- 
formity with  the  directions  of  the  will,  could  not  repudiate  the  title 
of  the  testator. 

Mr.  Olasse,  for  the  defendant,  argued,  that  the  title  claimed 
by  the  plaintiffs,  whether  under  the  will  or  otherwise,  although 
plausible  at  the  first  view,  yet  when  analysed  would  be  found  to  be 
wholly  without  foundation.  The  testator  was  a  tenant  paying  rent 
until  1822  ;  and  his  possession  from  1822  until  his  death,  a  period 
of  no  more  than  fifteen  years,  was  not  enough  to  establish  an 
adverse  title.  No  estate  could  therefore  pass  by  his  devise  or  attempt 
at  devise.  From  1887  the  defendant  had  been  in  possession,  and 
though  it  was  true  that  he  had  paid  rent  to  his  mother,  yet  that 
could  not  confer  any  title  upon  the  plaintiffs.  They  did  not  claim 
under  the  widow, — nor  had  the  widow  in  fact  attempted  to  assert  any 
title  in  herself.  She  had  left  the  defendant  in  possession,  and 
tacitly  given  him  all  the  rights  which  that  possession  had  created, 
by  making  no  devise  of  the  premises.      The  question  therefore 
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Hawksbee. 
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amounted  simply  to  this, — whether  the  Court  would  interfere  by  a 
kind  of  equitable  ejectment  to  deprive  the  defendant  of  a  property 
in  which  he  had  gained  a  good  possessory  title,  and  which,  accord- 
ing to  the  principle  recognised  at  law  in  ejectment,  he  was  entitled 
to  hold  until  he  should  be  ousted  by  a  superior  legal  right. 

The  Vice-chancellor  said,  that  there  might  have  been  a 
difficulty  in  the  case,  if  the  possession  of  the  defendant  had  not 
been  connected  with  that  of  the  testator ;  but  this  was  done  by  his 
payment  of  rent  to  the  widow.  The  widow  had  an  interest  in  the 
rent  or  produce  of  the  premises  in  *que8tion  during  the  minority  of 
the  children ;  she  was  tenant  for  life  of  a  portion  of  the  estate 
under  the  will,  and  had  taken  the  benefit  of  that  bequest,  and  it  was 
not  competent  to  her  to  set  up  an  adverse  title  in  herself  as  occupant, 
or  allege  that  the  testator  had  no  interest  in  the  property.  The 
defendant  had  entered  into  and  continued  in  possession  as  the 
tenant  of  the  widow, — and  the  Court  would  not  permit  him  to  obtain 
possession  under  the  operation  of  a  will,  and  afterwards  say  that 
he  had  acquired  the  property  under  a  different  title.  The  sale 
must  be  made  according  to  the  directions  of  the  testator. 


1853. 

June  21 ,  22, 

28,  29. 

Wood,  V.-C. 

[241] 


FKIPP  V.  The   CHAKD   KAILWAY   COMPANY. 
FKIPP     V.     The     BKIDGEWATER    and     TAUNTON 
CANAL       AND       8T0LF0RD       RAILWAY       and 
HARBOUR    COMPANY. 

(11  Hare,  241—265;  S.  0.  1  Eq.  R  603;  22  L.  J.  Ch.  1084;  17  Jur.  887;  1 

W.  E.  477.) 

Where  several  mortgages  were  made,  under  the  authority  of  an  Act  of 
Parliament,  of  a  canal  navigation  and  undertaking,  and  the  works,  lands, 
hereditaments,  and  capital  subscription,  calls,  debts,  sums  of  money, 
property,  estate  and  effects,  belonging,  due,  or  owing,  or  thereafter  to 
belong,  or  be  due,  or  owing  thereto,  and  all  tolls,  rates,  and  duties  arising 
by  virtue  of  the  Acts  under  which  the  Company  was  formed, — the  mort- 
gagees being  equally  entitled,  one  with  the  other,  to  their  proportions  of 
the  tolls  and  premises, — the  Court,  at  the  suit  of  one  of  the  mortgagees, 
whose  interest  had  been  a  long  time  unpaid,  appointed  a  receiver  of  the 
tolls,  rates,  and  duties,  and  of  the  estate  of  the  Company. 

A  receiver  was  appointed  by  the  Court  of  the  rates,  tolls,  duties,  and 
other  property,  of  a  Canal  and  Railway  Company,  incorporated  by  Act  of 
Parliament,  notwithstanding  that  the  Act  of  incorporation  provided  that  a 
committee  of  twelve  of  the  proprietors  should  be  elected  at  every  annual 
general  meeting  to  manage  the  affairs  of  the  Company. 

A  receiver  of  the  rates,  tolls,  duties,  and  other  property  of  the  Company, 
appointed  by  the  Court  at  the  suit  of  a  mortgagee,  whose  interest  was 
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long  in  arrear,  notwithstanding  the  Act  of  incorporation  gave  the  mort-         Fbipp 
gagee  in  such  a  case  the  specific  remedy  of  applying  to  and  obtaining  the  v, 

appointment  by  two  justices  of  the  peace  of  a  receiver  of  such  rates,  tolls,    ^^^  Chard 
and  duties,  until  the  interest  in  arrear,  and  the  costs  and  charges,  should 
be  satisfied,  accompanied  by  a  provision  that  the  Act  should  be  without 
prejudice  to  any  remedies  which  such  mortgagee  might  have  either  in  law 
or  equity. 

It  is  no  objection  to  the  appointment  of  a  receiver  over  the  property  of  a 
Company,  whose  business  is  in  the  nature  of  a  trade,  that  the  application 
is  made  by  one  of  several  mortgagees,  who,  according  to  the  terms  of  their 
mortgages,  have  the  legal  estate  in  the  property ;  nor  is  it  any  objection 
that  the  Company  has  duties  to  perform,  the  neglect  of  which  might  subject 
them  to  indictment,  for  the  order  of  the  Court  always  gives  the  parties 
liberty  to  apply,  whereby  any  such  consequence  may  be  averted. 

A  receiver  appointed  at  the  suit  of  a  mortgagee  having  a  charge  of 
10,0002.,  forming  about  a  ninth  of  the  entire  mortgage  debt  of  the  Com- 
pany, although  the  other  eight-ninths  of  mortgagees  did  not  concur  in  the 
application. 

Considerations  on  the  selection  of  a  receiver  and  manager  of  the  property 
and  business  of  a  Company,  so  as  to  avoid  the  appointment  of  any  person 
whose  individual  pecuniary  interests  might  con^ct  with  the  duties  of  his 
office,  in  respect  to  those  for  whose  benefit  the  appointment  is  made. 

The  first  suit  was  instituted  in  March,  1858,  by  Daniel  Fripp,  on 
behalf  of  himself,  and  all  other  his  co-mortgagees  *  (except  the  [*242] 
defendant,  George  Cooke),  entitled  to  a  sum  of  26,000{.  charged  as 
therein  mentioned,  against  the  Chard  Eailway  Company,  and 
George  Cooke,  the  secretary  of  the  Company.  The  Chard  Canal 
Company  was  first  established  in  the  year  1884,  by  the  Act 
4  Will.  IV.  c.  liii.,  under  the  style  of  "The  Company  of  Pro- 
prietors of  the  Chard  Canal  Navigation,*'  and  was  empowered  to 
raise  first  a  share  capital  of  57,000{.,  and  afterwards  an  additional 
sum  of  20,000Z.,  with  power  also  to  borrow  a  sum  of  20,000/.  on 
mortgage  in  a  certain  form  (i).  It  was  by  the  71st  section  of  the 
Act  enacted,  that  a  committee  consisting  of  twelve  persons  should 
be  elected  to  manage  the  affairs  of  the  Company,  which  committee, 
by  the  88rd  section,  was  empowered  **  to  contract  for  and  purchase 
messuages,  lands,  materials,  &c.,  for  the  use  of  the  undertaking ; 
to  make  compensation  for  damages ;  to  employ,  order,  direct,  place, 
and  displace  engineers,  surveyors,  oflScers,  clerks,  servants,  agents, 
and  workmen,  and  to  make  all  other  contracts  and  bargains  touch- 
ing the  undertaking,  and  to  use  the  common  seal  of  the  Company 
in  such  manner  and  form,  and  for  such  purposes  as  they  should 
think  proper,  and  generally  to  direct  and  manage  all  the  business 
and  affairs  of  the  Company,  and  do  and  perform  all  acts,  matters, 
and  things  which  the  Company  were  authorised  to  do,  save  those 

(1)  See  sect.  91. 
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Fripp  expressly  directed  to  be  done  at  general  meetings  of  the  pro- 
The  Chard'  prietors."  In  respect  of  the  mortgages  thereby  authorised  to  be 
Railway  Co.  maJe^  it  ^^g  provided  by  the  Qlst  section  that  all  persons,  to  whom 
such  mortgages  should  be  made,  should  be  equally  entitled,  one 
with  the  others,  to  their  proportions  of  the  said  tolls  and  premises, 
according  to  the  respective  sums  advanced,  without  any  preference 
by  reason  of  the  priority  of  date  of  any  such  mortgage,  or  on  any 
other  account  whatsoever;   and  (by  the   92nd   section)   that  the 

[  *248  ]  interest  of  the  money,  which  should  be  raised  by  ^mortgages  as 
aforesaid,  should  be  paid  half-yearly  to  the  several  persons  entitled 
thereto,  in  preference  to  any  dividends  payable  by  virtue  of  the  Act 
to  the  proprietors ;  and  in  case  the  same  or  any  part  thereof  should 
be  unpaid  by  the  space  of  twenty-one  days  next  after  the  same 
should  become  payable,  and  the  same  should  not  be  paid  within 
seven  days  next  after  demand  thereof  should  have  been  made  of 
the  Company,  then  it  should  be  lawful  for  any  two  or  more  justices 
of  the  peace  of  the  county  of  Somerset,  and  they  were  thereby 
required,  on  request  to  them  made  by  or  on  behalf  of  any  creditor 
whose  interest  should  be  so  in  arrear,  by  an  order  under  their 
hands  to  appoint  some  person  or  persons  to  receive  the  tolls,  rates, 
and  duties  liable  to  pay  such  interest,  until  the  same,  together  with 
the  costs  and  charges  of  recovering  and  receiving  the  tolls,  rates, 
and  duties,  should  be  fully  satisfied;  and  the  money  so  to  be 
received  by  such  person  or  persons  was  thereby  declared  to  be  so 
much  money  received  by  or  to  the  use  of  such  creditor  or  creditors 
to  whom  such  interest  should  be  then  due ;  and  after  such  interest, 
costs,  and  charges  should  be  satisfied,  the  power  and  authority  of 
such  receiver  and  receivers  for  the  purposes  aforesaid  should  cease 
and  determine;  provided  always,  that  nothing  therein  contained 
should  prejudice  any  remedies  which  such  mortgagees  might  have 
in  law  or  equity. 

By  an  Act,  8  Vict.  c.  i.,  the  Company  was  empowered  to  raise  an 
additional  share  capital  of  80,0002.  instead  of  the  first  sum  of 
20,000Z.  referred  to  in  the  former  Act,  and  when  half  of  that  sum 
should  have  been  paid  to  borrow  an  additional  sum  of  26,000Z.  by 
mortgages  similar  to  those  in  the  former  Act,  or  on  bond  (l) ;  but 
such  loans  to  be  postponed  to  the  mortgages  already  made  in 
respect  of  the  20,000Z.  borrowed  under  the  first  Act.    All  the  clauses 

[  'Sii  ]      and  *provisions  of  the  first  Act,  except  where  expressly  repealed, 
were  to  extend  and  operate  in  respect  of  the  second  Act  (2) ;  and  it 
(1)  Sect  7.  (2)  Sect.  1. 
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was  by  the  second  Act  (sect.  10)  enacted,  that  the  rates,  tolls,  or       fuipp 
duties,  should  at  all  times  be  charged  equally  and  after  the  same    j^b  Chard 
rate  throughout  the  whole  length  of  the  canal  and  works,  and  no  i^^i^way  Co. 
reduction  or  advance  thereon  should  either  directly  or  indirectly  be 
made  partially  or  in  favour  of  any  particular  person  or  Company, 
or  be  confined  to  any  particular  part  of  the  canal  or  works ;  but 
every  such  reduction  or  advance  should  extend  to  and  take  place 
equally  throughout  the  whole  canal  and  works,  and  extend  to  all 
persons  whomsoever  using  the  same  canal  or  works. 

By  the  Act  4  Vict.  c.  x.,  amongst  other  powers  relating  to  their 
works,  the  Company  were  empowered  to  be  common  carriers  on  the 
canal  (l). 

The  20,000Z.  authorised  to  be  raised  by  the  first-mentioned  Act 
was  lent  to  the  Company  by  William  Fripp,  the  brother  of  the 
plaintiff,  in  the  years  1888  and  1889,  in  four  several  sums,  and  the 
Company  duly  executed  and  gave  him  four  several  mortgages  for 
the  sums  of  5,000Z.  each  in  the  form  prescribed  by  the  Act. 

In  March,  1841,  the  Company  proceeded  to  borrow  the  second 
sum  of  26,000Z.,  of  which  the  plaintiff  advanced  two  sums,  8,000Z. 
and  5,4851.,  and  had  transferred  to  him  a  security  for  7001.,  which 
was  lent  by  another  member  of  his  family,  thus  making  his  entire 
charge  9,185Z.  These  mortgages  were  in  the  form  prescribed  by 
the  Acts,  i.e.  as  follows:  "  By  virtue  of  an  Act  (4  Will.  IV.  c.  liii.), 
and  of  an  Act  (4  Vict.  c.  x.),  and  particularly  by  virtue  of  the 
secondly  recited  Act,  we,  the  Company  of  Proprietors  of  the  Chard 
Canal  Navigation,  incorporated  by  and  under  the  said  Acts  *or  one  [  *2*6  ] 
of  them,  in  consideration  of  the  sum  of  700Z.  to  us  paid  by  S.  S. 
Fripp,  of  &c.,  do  assign  unto  the  said  S.  S.  Fripp,  her  executors, 
administrators,  and  assigns,  the  said  canal  navigation  and  under- 
taking, and  the  works,  lands,  hereditaments,  and  capital  subscrip- 
tion, calls,  debts,  sums  of  money,  property,  estate,  and  effects,  now 
belonging,  due,  and  owing,  or  hereafter  to  belong,  or  be  due  and 
owing  thereto,  and  all  and  singular  the  tolls,  rates,  and  duties 
arising  by  virtue  of  the  said  Acts,  and  each  or  either  of  them,  and 
all  our  estate,  right,  title,  and  interest,  in  and  to  the  same,  to  hold 
unto  the  said  S.  S.  Fripp,  her  executors,  administrators,  and  assigns, 
until  the  said  sum  of  700Z.,  together  with  interest  for  the  same 
after  the  rate  of  51.  for  every  1001.  for  a  year,  shall  be  fully  paid 
and  satisfied.    Given,  &g" 

The  remainder  of  the  sum  of  26,000^.  was  advanced  on  securities 

(1)  Sect.  8. 
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Fbipp  in  a  similar  form  by  eight  different  persons  who  were  mentioned  in 
Thb  Ghabd  th^  bill,  one  of  whom  was  the  defendant  Cooke.  By  the  Act  of  the 
Railway  Co.  q  g^  iq  yict.  c.  ccxv.,  the  style  of  the  Company  was  altered  to  "  The 
Chard  Canal  and  Railway  Company ;  "  and  they  were  enabled  to 
create  further  shares,  and  to  convert  a  part  of  the  canal  into  a 
railway.  By  the  Act  10  &  11  Vict.  c.  clxxv.,  the  style  of  the  Com- 
pany was  changed  into  **  The  Chard  Railway  Company,"  and  powers 
were  given  to  them  and  the  Bridgewater  and  Taunton  Canal  and 
Stolford  Railway  and  Harbour  Company,  to  amalgamate,  or  to  enter 
into  arrangements  for  the  demise  or  sale  of  one  undertaking  to  the 
other,  together  with  powers  to  raise  a  further  share  capital,  and 
convert  the  entire  canal  into  a  railway. 

The  bill  stated  that  no  part  of  the  canal  had  been  made  a  railway 
under  either  of  the  foregoing  Acts  ;  and  that  the  income  of  the  Com- 
pany arising  from  the  canal  was  insufficient  to  pay  even  the  interest 
[  '246  ]  upon  the  first  mortgage  of  *20,000Z.,  and  that  no  interest  had  been 
paid  upon  the  second  sum  of  26,OOOZ.  since  the  year  1842,  in  which 
the  canal  was  opened.  The  bill  stated  that  the  traffic  had  at  first  been 
very  considerable,  but  that  in  consequence  of  the  bad  management 
of  the  undertaking,  independent  traders  were  almost  wholly 
excluded ;  that  John  Farquhar  was  the  manager  on  behalf  of  the 
defendants,  the  Chard  Railway  Company,  of  their  canal  and  busi- 
ness; and  that  Farquhar,  with  the  other  defendant  Cooke,  the 
secretary,  carried  on  business  in  partnership  on  their  own  account, 
under  the  style  or  firm  of  "  The  Bridgewater  and  Chard  Coal 
Company ;  "  that  the  Coal  Company  were  the  most  considerable 
traders  ui)on  the  canal,  and  in  consequence  of  the  official  situation 
of  Farquhar  and  Cooke  had  facilities  afforded  to  them,  which  gave 
them  advantage  over  other  traders,  and  prevented  the  due  develop- 
ment of  the  traffic ;  and  the  canal  was  managed  by  Farquhar,  with 
a  view  exclusively  or  chiefly  to  the  benefit  of  the  Coal  Company ; 
and  that  the  boats  were  so  regulated  and  tolls  so  levied  as  to  afl'ord 
great  advantages  to  the  Coal  Company  and  amounting  to  a 
systematic  breach  of  the  provision  in  the  Act.  The  bill  charged 
that  the  rates,  tolls,  and  duties  granted  by  the  Act  ought  to  be 
equally  levied  throughout  the  line,  and  should  not  be  reduced  in 
favour  of  any  particular  person  or  Company.  The  bill  alleged  that 
the  traffic  of  the  canal  might  be  considerably  increased  if  placed 
under  the  management  of  some  indifferent  person,  who  would 
regard  exclusively  the  interest  of  the  Company  and  of  their  mort- 
gagees, but  that  the  same  would  not  succeed  so  long  as  the  canal 
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was  under  the  management  of  the  defendants ;  that  the  Company,        Fbipp 
under  such  management,  had  no  prospect  of  profits  upon  their    thiChabd 
capital,  and  therefore  had  no  inducement  to  look  to  the  careful  ^^^^^^  Co. 
working  of  the  canal.     The  bill  prayed,  that  an  account  might  be 
taken  of  what  was  due  to  the  plaintiff  and  his  co-mortgagees  for 
principal  and  interest ;  that  the  Company  might  be  decreed  to  pay 
the  amount  by  a  short  *day,  or  else  that  the  undertaking  might  be      [  *247  ] 
sold,  subject  to  the  rights  of  the  mortgagees  for  the  20,000Z. ;  that 
a  receiver  and  manager  might  be  appointed,  to  whom  the  Company 
should  deliver  over  all  their  books  and  property  and  the  control  of 
their  concern,  and  that  the  Company  might  be  restrained  from 
interfering  in  the  management,  and  for  general  relief. 

The  bill  in  the  second  suit  was  filed  by  the  same  plaintiff,  on 
behalf  of  himself  and  all  persons  except  the  defendant,  Thomas 
Reynolds,  holding  securities  in  respect  of  a  sum  or  charge  of 
89,992Z.  8$.  2d.  against  the  Company ;  and  Reynolds,  who  had  on 
behalf  of  himself  and  the  same  mortgagees  as  those  whom  the 
plaintiff  claimed  to  represent,  already  entered  into  possession  of  the 
undertaking.  The  bill  stated  the  establishment  by  the  Act  of 
51  Geo.  III.  c.  Ix.,  of  a  Company  called  the  **  Bristol  and  Taunton 
Canal  Navigation  Company,"  with  a  share  capital  of  420,000Z.,  and 
power  to  borrow  150,0002.  on  mortgage,  in  the  form  therein  men- 
tioned (i),  or  otherwise  raise  such  further  sum  by  shares.  That  by 
the  Act  5  Geo.  IV.  c.  cxx.,  the  name  of  the  Company  was  changed 
to  that  of  the  '*  Bridgewater  and  Taunton  Navigation  Company ; " 
and  that  by  the  2  Will.  IV.  c.  xliii.,  priority  over  all  other  charges 
affecting  the  undertaking  was  secured  to  the  Exchequer  Bill  Loan 
Commissioners,  for  advances  to  the  Company  to  the  amount  of  ISftOOL 

The  bill  further  stated,  that,  by  the  7  Will.  IV.  c.  xi.,  the  pro- 
prietors were  enabled  to  extend  their  undertaking  below  the  town 
of  Bridgewater,  and  to  take  in  respect  of  such  new  under- 
taking such  tolls  as  the  Company  should  from  time  to  time  fix,  not 
exceeding  the  tolls  and  rates  specified  in  the  schedule ;  and  that 
the  Act  contained  a  clause  (2)  as  to  the  equality  of  levying  the  tolls, 
substantially  the  same  as  that  *in  the  8  Vict.  c.  i.,  s.  10  (3) ;  that  by  [  '^is  ] 
this  Act  the  Company  were  authorised  to  take  up  on  mortgage 
100,0002.,  including  the  amount  already  borrowed.  The  bill  stated, 
that,  by  the  9  &  10  Vict.  c.  cxlv.,  the  name  of  the  Company  was 
changed  to  its  present  name  of  *'  The  Bridgewater  and  Taunton 

(1)  Sect.  78.  (3)  AfUe,  p.  671. 

(2)  Sect.  22. 
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Fbipp  Canal  and  Stolford  Eailway  and  Harbour  Company,"  and  power 
The  Chard  ^^8  given  them  to  make  the  new  works  therein  mentioned,  after 
Railway  Co.  provision  should  have  been  made  for  payment  of  their  mortgage 
debts ;  but  the  bill  stated  that  no  steps  had  been  taken  either  to 
pay  the  debts  or  to  execute  the  new  works ;  and  the  time  limited 
by  the  last-mentioned  Act  for  the  completion  of  the  works  was  very 
near  expiring. 

The  bill  then  stated,  that,  under  the  four  first-mentioned  Acts, 
the  dock,  canal,  and  works  thereby  authorised  were  made  and  com- 
pleted; and  in  so  doing,  the  Company  expended  the  sum  of 
100,0002.,  or  thereabouts,  which  they  were,  by  the  said  stat 
7  Will.  IV.  c.  xi.,  authorised  to  raise  by  way  of  mortgage ;  that  the 
*debt  of  15,000{.,  lent  by  the  Exchequer  Loan  Commissioners,  had 
been  reduced  to  10,000{. ;  that  subsequently  to  that  advance,  and 
at  different  times  from  1881  to  1842,  the  Company  borrowed  from 
different  persons  divers  sums  in  respect  of  such  sum  of  lOO^OOOZ., 
and  that  in  particular,  in  the  year  1840,  they  borrowed  four  sums 
of  2,600Z.  each,  making,  in  the  whole  10,0002.,  from  the  plaintiff; 
that  in  1886  the  Company  had  in  like  manner  borrowed  a  sum, 
1,61SZ.  4«.  Id.,  which  afterwards  became  vested  in  the  defendant 
Thomas  Reynolds ;  and  that  all  such  sums,  amounting  together  to 
89,9921.  6s.  2(2.,  were  borrowed  on  mortgage,  in  securities  of  the 
same  form,  whereby  the  Bridgewater  and  Taunton  Canal  Navigation 
and  undertaking,  and  the  river  Tone  Navigation  and  undertaking, 
and  all  and  singular  the  tolls,  rates,  and  duties,  granted,  arising,  or 
[  •249  ]  payable  to  the  Company  *in  respect  of  the  same  respectively  by 
virtue  of  the  said  Acts  or  any  of  them,  and  all  the  estate,  right, 
title,  and  interest  of  the  said  Company  of,  into,  or  out  of  the  same 
respectively,  were  assigned  unto  the  said  respective  mortgagees, 
their  executors,  administrators  and  assigns,  until  the  said  respective 
sums,  together  with  interest  for  the  same  after  the  rate  of  51.  per 
cent,  per  annum,  should  be  fully  paid  and  satisfied,  and  whereby 
also  the  Company  demised  unto  the  said  respective  mortgagees, 
their  executors,  administrators,  and  assigns,  such  parts  of  the 
messuages,  lands,  and  tenements,  which  had  been  purchased  for  an 
estate  of  freehold  and  inheritance  in  fee  simple  by  the  Company, 
under  their  then  present,  or  their  former  name  of  incorporation, 
for  all  or  any  of  the  purposes  mentioned  in  the  said  Acts,  as  had 
not  been  used  for  any  of  the  purposes  of  the  same  Acts  or  either  of 
them,  and  also  the  lands  and  hereditaments  belonging  to  the  said 
river  Tone,  or  the  conservators  thereof;  provided  always,  and  it 
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was  thereby  expressly  agreed  and  declared,  that  the  said  mortgagees,       Fripp 
their  executors,  administrators,  or  assigns,  should  not,  in  respect  of    thb  Chabd 
such  security,  claim  in  regard  to  any  of  the  premises  comprised  in  ^^'^^^^  c^- 
or  affected  by  the  same,  any  preference  or  priority  to  any  subsequent 
mortgagee  or  mortgagees  thereof,  it  being  intended  and  agreed  that 
the  mortgagees  in  general  should  become  entitled  equally  and  rateably, 
as  mentioned  in  the  said  first  and  last-mentioned  Acts  respectively. 
The  plaintiff  alleged,  that,  at  the  time  of  making  his  said  advances 
in  1840,  he  was  told  that  he  could  at  any  time  receive  his  principal 
money,  on  giving  six  months'  notice ;  that  he  accordingly  gave  in 
April,  1846,  notice  requiring  repayment  in  the  month  of  October 
following,  and  that  he  brought  his  action  to  recover  the  said  sum 
of  10,0002. ;  that  in  August,  1845,  pending  the  action,  Reynolds,  on 
behalf  of  himself  and  other  mortgagees,  entered  into  possession  of 
*the  undertaking,  and  appointed  the  said   John  Farquhar,  men-       [  '250  ] 
tioned  in  the  former  bill,  manager  of  this  undertaking  also.    The 
plaintiff  alleged  thai  this  step  was  taken  in  order  to  defeat  his  said 
proceedings  at  law,  and  without  the  knowledge  or  assent  of  the 
other  mortgagees ;  that,  however,  he,  the  plaintiff,  afterwards,  for 
some  time  acquiesced  in  such  possession  and  proceedings,  upon  the 
faith  of  the  representations  of  the  defendant,  that  the  course  he  had 
taken  was  that  which  was  the  best  for  all  parties ;  that  the  works, 
however,  had  been  hitherto  unremunerative ;  that  the  returns  were 
not  sufficient  to  keep  down  the  interest ;  and  that  there  was  due  to 
the  plaintiff  and  other  mortgagees  on  the  same  footing,  (irrespective 
of  10,000Z.  before  mentioned),  the  sum  of  89,992Z.  8«.  2d.,  besides  a 
very  large  arrear  of  interest.    The  plaintiff  further  alleged  that  he 
had  lately  discovered  the  dealings  of  the  defendants  Reynolds  and 
Farquhar,  in  respect  of  the  Goal  Company,  as  stated  in  the  other 
bill.    The  bill  prayed  that  a  receiver  and  manager  of  the  Bridge- 
water  and  Taunton  Canal  might  be  appointed,  and  that  an  account 
of  all  tolls,  rates,  and  duties  received  by  the  defendant  Reynolds 
since  the  time  of  his  taking  possession,  and  also  of  all  principal 
monies  and  interest  due  to  the  plaintiff  and  his  co-mortgagees, 
might  be  taken,  and  payment  made  of  what  should  be  found  due  to 
them  by  a  short  day,  or  that  the  property  might  be  sold,  and  for 
general  relief. 

Mr.  Rolt  and  Mr.  Osborne,  for  the  plaintiff. 

The  principal  authorities  referred  to  in  support  of  the  application 
are  mentioned  in  the  judgment.    ♦    *    * 
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Fbipp  Mr.  Daniel  and  Mr.  Piggott  for  the  defendant  Eeynolds,  in  his 

Thb  Chard  capacity  as  co-mortgagee  with  the  plaintiff,  insisted  on  the  fact  of 
BailwatCo.  the  concurrence  of  the  mortgagees  other  than  the  plaintiff;  that 
the  course  which  had  been  taken,  and  which  was  being  pursued, 
was  that  which  was  most  beneficial  for  all  parties;  and  they 
suggested,  that,  from  the  circumstances,  the  Court  would  assume 
that  the  application  was  made,  not  in  the  interest  of  the  mortgagees, 
but  in  that  of  a  rival  Company,  desirous  of  embarrassing  and 
intercepting  the  traffic. 

Mr.  W.  M.  JameSy  and  Mr.  C.  M.  RoupeU,  for  the  two  incor- 
porated Companies,  submitted  that  at  least  the  profits  derived  from 
the  carrying  trade  had  not  been  subjected  to  the  mortgages ;  and 
that  the  plaintiff,  therefore,  could  have  no  right  to  a  receiver  over 
that  part  of  the  concern. 

On  behalf  of  the  defendants,  in  addition  to  the  cases  commented 
on  in  the  judgment,  Drewry  v.  Barnes  (i)  was  cited ;  and  with 
regard  to  the  interposition  of  the  Court  after  all  the  circumstances 
which  had  taken  place,  and  the  long  acquiescence  of  the  plaintiff, 
Qray  v.  Chaplin  (2). 

June  72.      The  Yige-Changbllob  : 

[  252  ]  These  two  motions,  although  made  in  separate  suits,  came  on 

together;  but  as  the  two  cases,  although  connected  in  some  of 
their  circumstances,  as  well  as  by  the  identity  of  several  of  the 
persons  concerned,  yet  stand  on  very  different  considerations,  I 
shall  now  treat  them  separately. 

First,  with  regard  to  the  suit  against  the  Chard  Railway  Company. 
The  application  is  for  the  appointment  of  a  manager  and  receiver. 
The  position  of  the  plaintiff  is  this :  that  there  is  an  existing  prior 
mortgage  for  20,000Z.,  which  has  priority  over  all  other  mortgages 
and  charges.  This  is  vested  in  William  Fripp,  the  brother  of  the 
plaintiff.  The  plaintiff  himself  is  also  a  mortgagee  for  9,185Z., 
and  others  are  mortgagees  for  16,865Z.,  making  together  a  sum  of 
26,000Z.,  authorised  to  be  raised  by  the  second  Act  of  the  Company, 
but  postponed  to  the  20,0002.  raised  under  the  first  Act.  The 
plaintiff  has  filed  his  bill  on  behalf  of  himself  and  all  other  his 
co-mortgagees  in  the  security  for  the  26,0002.,  against  the  Company, 
and  against  the  defendant  Cooke,  in  order  ultimately  to  establish 
(1)  27  R  B.  20  (3  Buss.  94).  (2)  26  B.  B.  22  (2  Buss.  126). 
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his  mortgages,  as  against  the  property  of  the  Company,  and  he       Fbipp 
has  asked  by  this  motion  that  he  may  in  the  meantime  be  protected    xhb  Chard 
by  the  appointment  of  a  receiver.    It  appears  that  the  Company  ^^i-'^at  Co. 
themselves  are  in  possession  of  this  property,  which  is  almost 
unproductive  in  respect  of  the  second  mortgagees ;  and  the  plaintiff 
seeks  the  appointment  of  a  receiver  to  secure   to  himself  such 
benefit  as  he  can  from  these  proceedings. 

The  first  objection  was  a  technical  one,  as  to  the  necessity  of 
making  other  parties  to  the  suit.  Bat  I  will  first  consider  the 
objections  which  have  been  raised  in  point  of  principle.  It  is  said 
that  this  is  a  Parliamentary  corporation,  and  that  it  is  therefore 
compellable  by  mandamui  to  do  all  things  which  it  ought  to  do,  and 
may  be  restrained  *by  indictment  from  acting  unlawfully ;  that  [  *268  ] 
the  government  of  the  body  being  vested  by  statute  in  the  com- 
mittee of  management,  there  is,  in  fact,  a  receiver  and  manager 
appointed  by  the  Act  itself  to  perform  the  functions  attributable  to 
such  officers,  and  that  what  is  now  asked  would  be  an  unauthorised 
interference  with  a  body  so  created  by  Parliamentary  authority. 
The  case  of  Doe  d.  Myatt  v.  The  St.  Helenas  and  Runcorn  Gap 
Railway  Company  {\)  was  referred  to,  which  came  on  upon  an 
ejectment  brought  by  a  mortgagee  of  the  undertaking,  and  turned 
upon  the  meaning  of  that  word.  It  was  held,  that  the  word 
''undertaking"  did  not  give  to  the  mortgagee  such  an  interest 
as  would  enable  him  to  maintain  an  ejectment ;  but  observations 
were  thrown  out  to  the  effect  that  it  could  not  be  the  intention  of 
the  Legislature  that  the  mortgagee  should  have  powers  which  would 
prevent,  as  it  was  said,  the  purposes  of  the  Act  from  being  carried 
into  execution.  The  case  of  Russell  v.  The  East  Anglian  Railway 
Company  (2)  was  also  referred  to.  That  case  came  before  the  Vice- 
chancellor  Knight  Bruce,  and  afterwards  before  Lord  Truro  on 
appeal,  and  there  appears  to  have  been  a  strong  intimation  of 
opinion  by  both  of  the  learned  Judges,  that  the  order  for  the 
appointment  of  a  receiver  there  made,  was  one  which  could  not 
be  justified,  under  the  circumstances  of  the  powers  and  authorities 
of  the  body.  The  appointment  was  in  very  large  terms.  The 
application  there  was  partly  on  behalf  of  bond  creditors,  about 
whose  possession  there  might  be  some  difficulty.  The  order  was 
made  by  consent ;  and  it  directed  that  the  receiver  was  to  take  and 
have  the  management  of  the  estate  and  effects  of  the  Company, 
and  the  direction  and  superintendence  of  the  working  of  the  several 

(1)  57  E.  E.  699  (2  Q.  B.  364).  (2)  87  E.  E.  39  (3  Mac  &  0. 125). 
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Pripp       railways  belonging  to  or  under  the  control  of  the  Company,  and 
Thk  chabd    ^11  other  business  of  the  Company.     The  Yice-Chancellor  Enioht 
Railway  Co.  Bj^ucb,  *upon  the  application  made  to  him  for  the  committal  of  the 
sheriff  for  interfering,  at  the  suit  of  a  judgment  creditor,  with  the 
possession  of  the  receiver,  suggests  whether  the   order  for  the 
receiver  might  not  be  against  the  policy  of  the  law,  and  illegal 
as  unduly  committing  a  portion  of  the  trust,  committed  by  the 
Legislature  to  particular  men,  to  others  to  whom  the  Legislature 
did  not  intend  to  confide  it ;  and  he  says,  **  The  particulars  of  this 
order  were,  I  think,  not  drawn  to  my  attention.    It  was  a  consent 
order,  and  all  I  did  was  to  appoint  a  receiver,  not  as  I  believe 
having  any  notion  of  the  particular  ground  on  which  it  should 
be  drawn  up, — the  terms  of  which  I  suspect  to  be  against  the 
policy  of  the  law  and  illegal."    He  goes  on  to  say,  however,  that 
was  not  the  time  for  considering  whether  or  not  the  order  should 
be  upheld  or  preserved  intact.    The  Lord  Chancellor  observes 
that  he  thinks  there  was  good  reason  for  the  determination,  and 
that  it  was  not  then  competent  or  proper  to  decide  on  the  objections 
made  to  the  order  (i).    But  what  the  Vioe-Chakcellor  is  there 
turning  his  attention  to,  is  the  largeness  of  the  terms ;  he  says  all 
he  did  was  to  appoint  a  receiver,  and  that  his  attention  was  not 
drawn  to  the  form  of  the  order.     If  no  receiver  can  be  appointed, 
the  mortgagee  in  this  case  will  be  placed  in  a  very  strange  position, 
—certainly  one  unlike  that  of  any  other  mortgagee.     If  this  were 
a  mortgage  of  the  undertaking  alone,  no  ejectment  would  lie, — 
and,  according  to  the  argument,  the  only  other  remedy  would  be 
having  a  receiver  appointed  by  a  magistrate  under  the  special  Act. 
But  then  this  power  is  given  by  the  Act  expressly  without  any 
prejudice  to  any  other  rights  or  remedies  which  the  mortgagee  has, 
either  at  law  or  in  equity ;  evidently,  I  think,  supposing  that  he 
has  some  other  rights  and  remedies ;  and  the  argument  that  he  has 
none  such,  is,  I  think,  therefore  not  consistent  with  this  part  of  the 
[  *256  ]       j^qi^    r£i^Q  Legislature  has  sanctioned  the  making  *of  these  mort- 
gages in  the  very  form  in  which  an  ordinary  mortgage  would  be 
made.    Are  they  now  to  be  turned  round  and  told  they  have  no 
remedy  except  what  they  would  get  by  applying  to  two  justices 
to  have  a  receiver  appointed  ?    I  cannot  think  the  Legislature 
intended  to  sanction  such  a  delusion  of  parties  lending  their  money 
to  the  Company. 

[His  Honour  stated  the  terms  of  the  instrument  (2).] 
(1)  87  R.  R.  35  (3  Mac.  &  O.  116).  (2)  Ante,  p.  671. 
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That  is  a  mortgage  in  the  most  complete  form  possible.    The       Fripp 
mortgagee  would  have  all  the  property  of  the  mortgagor,  and  by  a    thbChard 
Parliamentary  enactment,  the  instrument  would  carry  all  the  future  R^iI'^^y  ^o. 
property  of  the  Company  as  well  as  what  existed  at  the  time  of  the 
mortgage.    Independently  of  the  question,  whether  the  Legislature 
authorised  a  mortgage  in  such  a  form,  and  expressly  reserved  to  the 
mortgagee,  in  a  particular  case,  all  his  other  rights  and  remedies, 
which  would  seem  to  indicate  that  he  had  some  other  rights  and 
remedies,  there  is  in  the  Chard  Canal  and  Railway  Act,  of  1846(1), 
an  express  provision  that  neither  the  mortgagees,  nor  any  of  the 
creditors,  shall  take  possession  or  otherwise  obstruct  the  Company 
in  constructing  the  works  thereby  authorised  to  be  executed ;  which 
intimates  plainly  that  the  Legislature  contemplated  a  case  arising 
in  which  they  might  take  possession.    I  think,  therefore,  a  receiver 
may  be  appointed  by  this  Court.    The  appointment  of  a  receiver 
upon  an  application  to  the  magistrate  would  only  carry  the  rates 
and  duties,  and  that  would  clearly  not  be  an  adequate  remedy,  nor 
the  only  remedy  which  the  mortgagees  have. 

It  was  then  said,  that,  independent  of  the  argument  on  the 
management  being  in  a  Parliamentary  receiver,  and  on  *the  grounds      [  *256  ] 
of  public  policy  connected  with  that  part  of  the  case, — the  appoint- 
ment of  a  receiver  here  is  impossible;    inasmuch  as  the  Court 
cannot  prescribe  everything  which  is  to  be  done,  and  the  corporation 
will  be  liable  to  indictment  in  case  the  receiver  should  not  carefully 
keep  up  the  proper  repairs  of  the  banks,  and  attend  to  the  other 
duties  imposed  by  the  Acts.    But  there  can  be  no  difficulty  upon 
these  grounds.    It  is  a  point  which  frequently  arises,  and  the 
liberty  given  to  apply  is  quite  sufficient  to  protect  the  Company 
against  anything  which  is  consequent  upon  the  order  made  by  this 
Court  suspending  their  ordinary  powers.    It  was  next  urged,  that, 
whatever  might  be  done,  the  person  to  be  appointed  could  not  be 
appointed  with   powers  to  manage,  but  only  to  act  as  receiver. 
Against  this  argument  Jeffevyz  v.  Smith  (2)  and  Crawshay  v.  Mavle  (a), 
were  cited.    In  these  cases  Lord  Eldok  held,  that  where  parties 
purchase  leasehold  mines  as  tenants  in  common  for  the  purpose  of 
working  them,  the  leases  should  be  considered  as  partnership 
property,  and  therefore  a  winding  up  and  sale  of  the  concern  might 
be  directed,  or  a  person  to  receive  and  manage  be  appointed  ;  and 
he  adverted  to  the  inconvenience  of  not  being  able  to  interfere  by 

(1)  9  &  10  Vict  c.  ccxv.,  8.  12.        (3)  18  E.  E.  126  (1  Swanet  295). 

(2)  21  E.  E.  176  (1  J.  &  W.  298). 
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Fbipp  appointing  a  receiver.  "  How  it  may  be  in  Wales,"  he  says,  "  I 
Th«  c'habd  don't  know ;  but  in  my  own  country,  where  there  are  frequently 
Railway  Co.  twenty  owners  of  the  same  mine,  if  each  is  to  have  a  set  of  miners 
going  down  to  work  his  twentieth  part,  it  would  be  impossible  to 
continue  working  the  mine.  Must  not  a  contract  be  implied  that  it 
was  to  be  carried  on  in  a  practicable  and  feasible  way  ?  "  (i).  And 
on  a  subsequent  day  his  Lordship  says :  "  It  appears  to  me,  there- 
fore, upon  general  principles,  with  reference  to  the  particular 
circumstances  of  any  case,  that  where  persons  are  concerned  in  such 
an  interest  in  lands  as  a  mining  concern  is,  this  Court  will  appoint 
a  receiver,  although  they  are  tenants  in  common  of  it "  (2).  And 
[  *267  ]  accordingly  it  was  ^referred  to  the  Master  to  approve  of  a  proper 
person  to  be  receiver  and  manager.  The  form  of  that  order  is  given 
in  Seton  on  Decrees.  There  is  nothing,  either  in  the  report  of 
the  judgment  or  in  the  order,  pointing  to  a  sale.  The  case  of 
Story  V.  Lord  Windsor  (8)  meets  an  objection  which  was  taken  by 
Mr.  RoupeU.  It  was  said  that  the  party  who  had  taken  the  legal 
title  could  not  come  here  to  have  a  receiver.  Lord  Habdwiceb 
expressly  says,  ''Though  the  plaintiff's  is  a  legal  title,  yet  he  is 
proper  in  coming  into  this  Court,  because  this  is  not  a  title  of  land, 
but  of  a  calling,  which  is  a  kind  of  trade,  and  therefore  an  account 
may  be  taken  of  the  profits  here."  Further,  if  this  mortgagee 
enters  into  possession  (as  he  would  have  a  clear  right  to  do  against 
the  Company),  he  becomes  a  trustee  for  the  whole  body;  and  he  is 
not  compellable  to  take  upon  himself  the  whole  administration  and 
management.  It  is  therefore  for  the  advantage  of  all  parties  that  a 
receiver  and  manager  should  be  appointed. 

It  was  then  said,  that  no  complaint  had  ever  been  made  against 
Mr.  Farquhar,  and  that  these  proceedings  were  instituted  without 
warning  to  him.  But  he  is  not  managing  for  the  mortgagees.  He 
is  managing  for  the  Company,  and  I  do  not  think  the  Company  are 
entitled  to  have  or  retain  possession,  as  against  the  mortgagees ; 
and,  notwithstanding  what  was  said  in  argument  against  the  right 
of  the  mortgagees  to  carry  on  the  trade  and  take  the  profits  which 
may  arise,  the  appointment  of  the  receiver  must  go  to  that  extent. 
The  mortgage  or  charge  extends,  not  merely  to  the  property  which 
the  Company  possessed  at  the  time  it  was  made,  but  to  "  all  present 
and  future  property."  The  profits  which  subsequently  accrue  to 
the  Company  by  the  exercise  of  these  powers  are  clearly  within 

(1)  21  E.  E.  177  (1  J.  &  W.  302).  (3)  2  Atk.  630. 

(2)  21  E.  E.  178  (1  J.  &  W.  303). 
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the  description  of  future  property,  thus  made  subject  to  these       Fbipp 
debts.  The  Chard 

On  the  objection  as  to  parties,  there  is  perhaps  some  difficulty,  ^^'^^ay  Co. 
It  is  said  that,  although  the  plaintiff  files  his  bill  on  behalf  of  him- 
self and  all  other  mortgagees,  yet  he  has  in  his  bill  named  all  such 
other  mortgagees ;  and  that  as  they  are  no  more  than  eight  in 
number,  there  is  no  reason  why  he  should  not  have  made  them  all 
defendants  to  the  bill :  that  it  cannot  be  alleged  that  they  are  either 
extremely  numerous  or  unknown.  If  I  thought  such  a  course  would 
be  useful  to  the  parties,  I  should  think  it  my  duty  to  yield  to  the 
objection ;  but  I  confess  I  do  not  see  the  utility  of  making  all  these 
mortgagees  parties.  Under  the  present  practice  they  may,  if  the 
plaintiff  should  be  advised  to  do  so,  be  added  to  the  suit  by  amend- 
ment, and  served  with  a  copy  of  the  bill;  and  such  notice  is 
sufficient.  Any  form  of  proceeding  which  would  cause  unnecessary 
expense  to  others  the  plaintiff  ought  to  avoid,  and  I  cannot  say  that 
he  is  not  perfectly  right  in  framing  his  bill  in  this  form. 

The  second  cause,  in  which  the  motion  is  against  the  Bridgewater 
and  Taunton  Canal  Company,  stands  in  a  different  position,  from 
the  particular  circumstances  which  have  there  taken  place.  The 
difficulty  supposed  to  be  so  great  in  the  first  case,  as  to  the 
mortgagees  taking  possession,  has  here  been  practically  solved  for 
the  last  eight  years, — the  mortgagees  during  that  time  having 
actually  been  in  possession.  I  am  glad  to  see,  from  the  experience 
which  this  case  furnishes,  that  the  practical  difficulties  in  the  way  of 
the  interposition  which  is  sought,  are  not  insuperable.  The  case 
stands  thus:  Under  the  pressure  of  actions  brought  against  the 
Company  to  recover  monies  lent  them  upon  loan  notes,  it  was 
arranged  that  a  judgment  should  be  given  for  an  amount  sufficient 
to  cover  all  the  monies  due  to  creditors  of  the  Company  on  such 
loan  notes.  This  being  done,  Mr.  Reynolds  was  placed  in  the 
position  of  mortgagee,  by  transferring  to  him  the  mortgage  of  a 
Mr.  Paul,  and  was  then  put  in  possession,  on  behalf,  as  he  says, 
♦of  himself  and  all  his  co-mortgagees  of  the  sum  of  89,992Z.  8«.  2d. ;  [  •259  ] 
and  in  effect  all,  except  the  plaintiff  Fripp,  who  holds  a  mortgage 
for  10,000i.,  have  signified  in  writing  their  acquiescence  in  that 
proceeding.  This  took  place  in  1845,  and  Mr.  Reynolds  and  his 
co-mortgagees  have  been  conducting  the  affairs  of  the  Company  ever 
since,  up  to  the  present  time,  and  have  appointed  Mr.  Farquhar 
their  manager,  the  plaintiff  dissenting  from  this  course.  The  legal 
position  of  the  mortgagees  is  this,  they  are  entitled,  any  one  or  more 
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Fripp       of  them,  to  take  possession,  bat  whoever  does  so  is  a  trastee  for  all 
The  Chard    the  others,  they  become,  as  it  were,  tenants  in  common  ;  and  if  they 
Railway  Co.  ^y^^^  ^^^^  ^  receiver,  the  principle  of  Jefferys  v.  Smith  (i),  which  I 
referred  to  in  the  other  case,  here  also  applies. 

It  was  said  that  the  mortgagees  might  obtain  the  appointment 
of  a  receiver  through  the  medium  of  the  justices  of  the  peace,  but  the 
power  of  making  an  application  to  the  justices  does  not  exclude 
other  remedies ;  and  if  these  tenants  in  common  cannot  all  agree, 
neither  one,  two,  three,  or  a  majority  of  them  can  bind  the  minority 
by  such  an  appointment.  They  have  no  authority  in  the  case 
exclusive  of  each  other;  nor  is  it  pretended  that  they  have  any 
delegated  authority  from  Fripp.  I  think  it  clear,  therefore,  that 
Fripp  is  in  a  position  in  which  he  may  apply  to  the  Court  for  a 
receiver ;  and  the  question  therefore  is,  whether  it  is  right  to  make 
the  order  which  is  asked ;  and  to  ascertain  this,  it  becomes  necessary 
to  go  through  the  evidence  which  has  been  brought  before  the  Court 
on  this  application. 

It  appears  in  this  case  that  the  plaintiff  has  a  large  interest  at 
stake,  to  the  extent  of  10,000^;    but  although  this  is   so,  the 
majority  of  the  mortgagees,   both  in  number  and  amount,  are 
[  *260  ]      opposed  to  this  application,  and  to  the  view  *taken  by  him.    There 
are  mortgagees,  about   twenty  in  number,  who  approve  of  the 
present  system  of  management  and  of  the  present  manager,  and 
do  not  wish  to  see  either  changed.    In  this  state  of  things,  the 
plaintiff  being  entitled  to  have  a  receiver  as  it  appears  to  me,  I 
have  had  to  consider  whether  it  would  be  the  proper  course  to 
continue  Farquhar  in  the  management,  he  submitting  to  act  under 
the  authority  of  the  Court,  and  account  according  to  its  direc- 
tions.    I  was  at  first  inclined  to  think  that  this  might  be  a  proper 
order  to  make,  but  I  have  come  to  the  conclusion  that  it  would  not, , 
and  that  some  entirely  indifferent  person  ought  to  be  appointed. 
It  was  said  that  there  was  and  is  nothing  to  preclude  the  persons 
who  appointed  Farquhar  from  doing  so ;   that  may  shortly    be 
answered  by  observing  that  they  show  no  authority,  as  against 
Fripp,  to  make  such  an  appointment.    But  even  if  they  had  such 
authority,  the  question  would  still  be,  whether,  in  the  position  in 
which  Farquhar  stands,  it  would  be  right  that  he  should  hold  thii 
particular  office.    He  and  Mr.  Cooke  are  by  far  the  most  important 
customers  of  the  canal.    There  must  therefore  be,  so  long  as  he 
occupies  this  double  position,  a  considerable  conflict  between  hh 
(1)  21  E.  E.  176  (1  J.  &  W.  298). 
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interest  and  his  duty.    The  Act  of  Parliament  seems  to  have  designed       Fbipp 
to  gaard  against  such  a  state  of  things,  for  it  provides  that  no    theChabd 
person  holding  any  place  of  profit  under,  or  having  any  contract  ^^^^^ay  Co. 
with,  the  Company,  shall  be  qualified  for  being  a  member  of  the 
committee  of    management  (l) ;    and  again,  it   enacts    that    the 
wharfingers  and  servants  of  the  Company,  unduly  giving  preference, 
or  showing  partiality  to  any  person  using  the  canal,  shall  be  liable 
to  a  penalty  (2).      I  do  not  impute  to  Mr.  Farquhar  anything 
improper,  but  it  is  evidently  not  desirable  that  a  person  who  has  to 
pay  should  be  himself  the  ganger  and  measurer  of  the  goods  and 
traffic  upon  which  he  has  to  pay.    There  are,  no  doubt,  many  con- 
siderations to  which  it  is  necessary  to  advert — after  all  that  has 
^occurred  in  this  case.    It  is  contended  that  the  arrangement  has       [  *26i  ] 
in  truth  been  a  profitable  one, — that  in  seven  years  no  complaint 
has  been  made ;  that  all  the  mortgagees  except  the  plaintiff,  form- 
ing a  considerable  majority  in  number  and  amount,  desire  that 
Mr.  Farquhar  shall  be  continued  in  the  management ;  that  the  plaintiff 
himself  must,  under  all  the  circumstances  of  the  case,  be  taken  to 
have  acquiesced;  and  that  in  these  proceedings  the  plaintiff  is 
supported,  and  in  fact  put  forward,  by  the  Bristol  and  Exeter 
Bailway  Company,  the  rivals  of  the  canal  in  the  carrying  trade ; 
and  this  last  argument  is  supported  by  the  facts,  that  eleven  of  the 
plaintiff's  affidavits  are  made  by  members  of  that  Bailway  Company, 
and  that  the  person  whom  he  recommends  as  manager  is  also 
manager  of  the  railway,  which  I  must  say  seems  a  very  strange 
selection. 

As  to  that  part  of  the  case  which  relates  to  the  removal  of  the 
present  manager,  I  must  say  that  it  appears  to  me,  that  all  that 
Mr.  Farquhar  did,  in  its  inception,  was  done  with  a  view  to  the 
benefit  of  the  Canal  Company ;  I  think  he  was  placed  in  an 
unfortunate  position  with  regard  to  it ;  but  unless,  perhaps,  it  be 
as  to  the  agreement  concerning  the  tolls,  which  I  shall  mention 
presently,  he  appears  to  have  acted  for  the  benefit  of  the  Company. 
It  is  said  that  the  canal  was  in  a  very  difficult  position ;  that,  after 
a  long  correspondence  with  the  Taunton  traders,  Farquhar  was  led 
to  suggest  the  formation  of  the  Coal  Company.  He  then  took 
measures,  which  certainly  display  great  ability  and  earnestness,  to 
promote  the  interests  of  the  Company ;  and  ultimately  the  Coal 
Company  was  formed,  and  he  bought  up  the  only  three  remaining 
traders  on  the  canal.  This  again  aggravated  the  difficulty  which 
(1)  4  Will.  IV.  c.  liii.,  s.  72.  (2)  Id.  b.  112. 
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Fbipp       he  would  have  in  holding  an  even  hand  between  himself  and  the 

Thb  Chard    Company  in  any  advice  which  he  might  be  called  upon  to  give  for 

Railway  Co.  ^j^^j^.  benefit ;  and  it  is  certainly  diflScult  for  him,  occupying  such 

a  position,  to  convince  the  Court  that  he  is  a  proper  person  to  be 

receiver. 

[  262  ]  (His  Honour  then  went  through  the  evidence  with  reference  to 

the  position  of  Mr.  Farquhar,  and  observed,  that,  in  looking  at 
what  had  taken  place  with  reference  to  the  question  whether  he 
would  be  a  proper  person  to  be  appointed  the  receiver  under  the 
authority  of  the  Court,  when  the  transaction  of  1845  came  to  be 
considered,  it  appeared  that  the  other  mortgagees  had  placed  them- 
selves entirely  in  the  hands  of  Cooke  and  Farquhar.  Every  step 
was  taken  at  their  suggestion,  and  when  the  plaintiff  attempted,  by 
serving  the  Company  with  a  writ  for  2,5002.,  to  pursue  a  remedy  of 
his  own,  Cooke  informed  the  plaintiff  that  the  Company  intended 
to  confess  judgment  in  respect  of  the  debts  due  to  their  simple 
contract  creditors,  and  judgment  was  accordingly  confessed  and 
execution  entered  up,  and  Reynolds  placed  in  possession.  When 
the  consent  of  the  other  mortgagees  was  asked  to  sanction  such 
possession,  nineteen  out  of  twenty  of  them  sent  in  answers  in  a 
common  form,  as  if  proceeding  from  the  same  instigation.  With 
regard  to  the  arrangement  which  was  sought  to  be  carried  into 
effect  by  a  resolution  of  the  Company,  that  all  persons  who  should 
undertake  to  carry  12,000  tons  of  coal  on  the  canal  in  the  year 
should  be  charged  l^d.  per  ton  per  mile,  and  other  persons  2d.  per 
ton, — it  was  apparently  founded  upon  the  report  of  Farquhar  to 
the  sub-committee  in  August,  1845,  that  certain  other  parties  were 
interfering  with  the  trade, — but,  in  the  circumstances  stated,  it 
was  not  apparent  that  the  interests  of  the  Company,  or  of  any  other 
person  than  Mr.  Farquhar,  were  prejudiced.  If,  indeed,  he  had 
meant  to  intimate  to  the  committee  his  opinion  that  all  competition 
was  prejudicial, — that  theory  ought  to  have  been  more  clearly  pro- 
pounded and  its  bearings  considered.  Instead  of  the  resolution 
varying  the  amount  of  the  toll  for  coals  according  as  the  quantity 
carried  was  above  or  below  12,000  tons,  it  would  have  been  a  more 
open  course  to  have  said  at  once  that  Mr.  Farquhar's  goods  were  to 
be  carried  at  the  lower,  and  those  of  every  other  person  at  the  higher, 

[  *263  ]  *rate.  It  might  be  still  a  question,  if  any  person  wished  to  raise  it, 
whether,  if  this  variation  of  the  scale  of  tolls  was  not  announced 
upon  the  public  tables  of  tolls,  Mr.  Farquhar  did  not  remain  liable 
for  the  greater  toll  of  2d.  per  ton  per  mile  for  all  goods  carried 
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notwithstanding    that    arrangement.     It    might    be    questioned       Fripp 

whether  the  resolution  was  binding  until  duly  published  by  being    the  Chabd 

painted  on  the  toll  boards.     It  was  in  explanation  said  that  this  was  ^^^^''^-^y  Co. 

not  done,  because  the  resolution  was  only  to  have  effect  for  one  year. 

It  did  not,  however,  even  appear  that  Mr.  Farquhar  had  entered 

into  articles  binding  himself  to  send  12,000  tons  of  goods  for  carriage 

in  the  year.    In  fact,  it  appeared  that  in  the  last  year  the  Goal 

Company  had  not  carried  12,000  tons  of  goods  on  the  canal ;  for 

upwards  of  2,000  tons,  for  which   tolls  were  paid   by  the  Coal 

Company,  belonged  to  other  parties,  and  would  reduce  the  quantity 

of  their  own  goods  to  less  than  12,000  tons.    The  result  of  their 

thus  carrying  the  goods  of  others  was  twofold.     They  had  thereby 

raised  their  own  nominal  average  to  more  than  12,000  tons,  by 

which  they  were  placed  in  the  favoured  position  ;  and  the  Company 

had  been  carrying  these  goods  for  other  persons  at  l^d.  per  ton  per 

mile,  which  unquestionably  ought  to  have  paid  2d,    His  Honour 

then  adverted  to  the  different  language  which  appeared  to  have 

been  addressed  by  Mr.  Farquhar  on  the  subject  of  the  tolls  to  the 

other  traders  in  the  neighbourhood  and  to  persons  connected  with 

the  Company,  and  observed  that  no  answer  had  been  given  to  a 

paragraph  in  the  affidavits  for  the  plaintiff,  in  which  this  part  of 

the  case  had  been  put  forward.     It  did  not  follow  that  there  was 

anything  immoral  in  these  different  ways  of  looking  at  the  subject, 

— the  arguments  were  perfectly  fair  in  both  cases  ;  and  it  had  been, 

indeed,  admitted  at  the  Bar,  that  no  man  could  avoid  feeling  an 

interest  as  a  trader  in  such  a  case ;  but  his  Honour  concluded,  that 

he  was  not,  therefore,  the  proper  person  to  be  appointed  as  the 

receiver  and  manager  of  the  canal.    On  the  argument  as  to  *the       [  *264  ] 

acquiescence  of  the  plaintiff  in  Mr.  Farquhar's  management,  his 

Honour  said,  that  although  one  might  approve  of   a  particular 

manager  up  to  a  certain  time,  he  was,  therefore,  not  bound  to 

assent  to  his  continuing  in  that  situation  if  he  ceased  to  think  him 

a  fit  person.     There  was  no  evidence  that  the  plaintiff  knew  of  the 

agreement  as  to  the  reduced  toll,  still  less  that  he  knew  of  the 

manner  in  which  that  agreement  had  been  acted  upon;   and  his 

Honour  was  of  opinion  that  no  case  of  acquiescence  to  bind  the 

plaintiff  had  been  made  out.    With  regard  to  the  interest  of  the 

plaintiff  in  the  Bristol  and  Exeter  Railway  Company,  whether  he 

had  or  had  not  a  favourable  feeling  towards  that  Company,  he  had 

no  doubt  a  substantial  interest  to  the  extent  of  10,0002.  in  this 

canal.      The    Court    might    not    have    listened    to    a    plaintiff 
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Fbipp  comiDg  ander  suspicious  circumstances,  and  interested  in  the 
The  Chard  Company  only  to  the  extent  of  8002.  or  400Z. ;  but  the  plaintiff 
Railway  Co.  poggegg^^j  clearly  an  independent  interest  of  long  standing,  and  he 
stated  by  his  deposition  that  he  had  no  direct  interest  in  the 
Railway  Company.  The  Court  might  think  he  took  a  view  friendly  to 
the  railway  and  its  managers,  just  as  his  co- mortgagees  took  a  view 
friendly  to  the  Coal  Company  and  to  Farquhar  and  Cooke,  but  this 
did  not  constitute  ground  on  which  the  Court  would  refuse  to  give  the 
plaintiff  the  benefit  of  having  an  independent  person  as  manager.) 

It  only  remains  to  consider  what  should  be  the  form  of  the 
order.  This  is  only  an  interlocutory  application.  I  do  not  say 
what  view  I  shall  take  at  the  hearing.  The  plaintiff  may  be 
advised  to  alter  the  constitution  of  the  suit.  I  am  bound,  I  think, 
if  the  parties  cannot  agree,  to  appoint  a  receiver  on  behalf  of  all 
parties.  I  observe  an  account  is  required,  and  that  Reynolds  shall 
pay  into  Court  the  amounts  received  by  him.  It  may  be  a  question 
whether  he  alone  is  a  sufficient  party,  or  whether  other  mortgagees 
[  *265  ]  may  not  be  required  to  be  added  to  the  suit ;  but  at  present  *I 
think  there  is  nothing  to  prevent  me  from  interfering  to  preserve 
the  subject-matter  of  the  suit.  I  shall  therefore  order,  first,  that 
some  proper  person  be  appointed  receiver  of  the  tolls,  rates,  and 
duties,  and  all  the  rents  and  profits  of  any  real  estate  vested  in  the 
Company,  with  power  to  appoint  agents  to  collect  the  same.  I  have 
not  introduced  the  word  "  manage,"  that  will  be  considered  at  the 
hearing.  Secondly:  the  books  must  be  delivered  over  to  the 
receiver.  Thirdly :  directions  must  be  given  as  to  the  application 
of  the  monies  so  received ;  first,  in  maintaining  the  canal  and 
payment  of  salaries  of  the  collectors  appointed  by  the  receiver,  and 
of  the  other  officers  of  the  Canal  Company,  and  then  payment  must 
be  made  of  the  interest  on  the  mortgages,  all  such  payments  being 
allowed  in  the  accounts.  The  order  must  be  without  prejudice  to 
the  rights  of  prior  incumbrancers,  or  to  the  right  (if  any)  of  the 
Company  or  the  committee  of  management,  under  the  Act  of 
Parliament,  with  respect  to  controlling  the  trade  of  the  canal.  I 
wish  to  make  an  order  not  interfering  too  far  with  the  management 
at  present,  but  not  saying  that  at  the  hearing  I  may  not  go  further ; 
but  I  also  wish  not  to  trench  on  the  doctrine  in  the  case  of  Russell 
V.  The  East  Anglian  Railway  Company.  It  is  better,  moreover, 
to  disturb  the  arrangement  of  the  business  as  little  as  possible. 
The  matter  will  be  adjourned  to  chambers  for  the  appointment  of 
the  receiver. 
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POLLOCK  V.  LE8TEE.  isss. 

(11  5ftre,  266-273.)  /«««j|3,30. 

Injunction  granted  before  a  trial  at  law,  to  restrain  the  burning  of  bricks,  Wood,  V.-C, 
not  then  already  burning  in  clamp,  on  ground  within  sixty  yards  from  the  [  266  ] 
plaintiff's  houses,  and  from  continuing  after  a  certain  day  to  burn  such  as 
were  then  burning, — upon  evidence  of  ill  consequences  suffered  by  some 
of  the  plaintiffs  and  their  families  from  the  noxious  effects  of  the  operation, 
— the  plaintiffs  undertaking  to  proceed  with  the  action  at  the  Assizes  about 
to  take  place,  and  to  abide  any  order  the  Court  might  make  as  to  damages 
to  the  defendant. 

A  MOTION  for  an  injunction  to  restrain  the  defendant,  his 
servants,  workmen,  and  agents,  from  burning  or  causing  to  be 
burnt  any  bricks  on  a  certain  piece  of  vacant  ground  belonging  to 
him  at  North  End,  Fulbam,  so  as  to  occasion  damage  or  annoyance 
to  the  plaintiff^s,  Pollock,  Pain,  and  A.  B.  and  A.  J.  Sutherland,  or 
any  of  them,  as  owners  or  occupiers,  or  owner  or  occupier  of  their 
respective  dwelling-houses,  gardens,  and  pleasure  grounds,  or  any 
of  them,  or  injury  or  damage  to  the  same  dwelling-houses,  gardens, 
and  pleasure  grounds,  or  any  of  them. 

The  plaintiff  Pollock  was  the  lessee,  under  a  lease  for  twenty-one 
years,  of  a  house  and  pleasure  grounds  which  he  had  occupied  for 
four  years  and  a  half,  and  on  the  improvement  of  which  he  had 
expended  a  considerable  sum  of  money. 

The  plaintiff  Pain  was  a  tenant  from  year  to  year  of  a  dwelling- 
house  and  pleasure  grounds  adjoining  the  premises  of  Pollock, 
which  he  had  occupied  for  upwards  of  seven  years. 

The  plaintiffs,  the  Sutherlands,  were  doctors  of  medicine,  and  were 
the  owners  of  a  copyhold  house,  garden,  and  pleasure  grounds  abut- 
ting on  the  same  premises,  which  they  had  for  many  years  used  and 
occupied  as  an  establishment  for  the  reception  of  lunatic  patients. 

The  defendant,  being  the  proprietor  of  about  an  acre  of  ground 
opposite  to  the  plaintiffs'  premises,  and  only  separated  therefrom 
by  the  high  road,  on  which  acre  of  ground,  *until  1852,  stood  a  [  *267  ] 
dwelling-house  called  Grove  Cottage,  in  the  middle  of  that  year 
pulled  down  such  house,  cut  down  the  trees,  and  grubbed  up  the 
shrubs ;  and  in  May,  1858,  caused  to  be  dug  up,  on  the  ground  thus 
made  vacant,  considerable  quantities  of  earth  for  the  purpose  of 
making  or  burning  bricks ;  and  he  subsequently  caused  a  great 
quantity  of  bricks  to  be  made  of  the  earth  so  dug  up,  and  he  was 
preparing  to  burn  the  bricks,  and  had  begun  to  form  a  clamp  of 
bricks  in  a  corner  of  the  same  ground,  and  placed  there  a 
considerable  quantity  of  breeze  and  large  ashes,  and  burnt  bricks, 
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Fbipp  coming  under  suspicious  circumstances,  and  interested  in  the 
The  Chard  Company  only  to  the  extent  of  8002.  or  400Z. ;  but  the  plaintiff 
Railway  Co.  poggeBsed  clearly  an  independent  interest  of  long  standing,  and  he 
stated  by  his  deposition  that  he  had  no  direct  interest  in  the 
Railway  Company.  The  Court  might  think  he  took  a  view  friendly  to 
the  railway  and  its  managers,  just  as  his  co- mortgagees  took  a  view 
friendly  to  the  Coal  Company  and  to  Farquhar  and  Cooke,  but  this 
did  not  constitute  ground  on  which  the  Court  would  refuse  to  give  the 
plaintiff  the  benefit  of  having  an  independent  person  as  manager.) 

It  only  remains  to  consider  what  should  be  the  form  of  the 
order.  This  is  only  an  interlocutory  application.  I  do  not  say 
what  view  I  shall  take  at  the  hearing.  The  plaintiff  may  be 
advised  to  alter  the  constitution  of  the  suit.  I  am  bound,  I  think, 
if  the  parties  cannot  agree,  to  appoint  a  receiver  on  behalf  of  all 
parties.  I  observe  an  account  is  required,  and  that  Reynolds  shall 
pay  into  Court  the  amounts  received  by  him.  It  may  be  a  question 
whether  he  alone  is  a  sufficient  party,  or  whether  other  mortgagees 
[  *265  ]  may  not  be  required  to  be  added  to  the  suit ;  but  at  present  *I 
think  there  is  nothing  to  prevent  me  from  interfering  to  preserve 
the  subject-matter  of  the  suit.  I  shall  therefore  order,  first,  that 
some  proper  person  be  appointed  receiver  of  the  tolls,  rates,  and 
duties,  and  all  the  rents  and  profits  of  any  real  estate  vested  in  the 
Company,  with  power  to  appoint  agents  to  collect  the  same.  I  have 
not  introduced  the  word  "  manage,"  that  will  be  considered  at  the 
hearing.  Secondly:  the  books  must  be  delivered  over  to  the 
receiver.  Thirdly :  directions  must  be  given  as  to  the  application 
of  the  monies  so  received ;  first,  in  maintaining  the  canal  and 
payment  of  salaries  of  the  collectors  appointed  by  the  receiver,  and 
of  the  other  officers  of  the  Canal  Company,  and  then  payment  must 
be  made  of  the  interest  on  the  mortgages,  all  such  payments  being 
allowed  in  the  accounts.  The  order  must  be  without  prejudice  to 
the  rights  of  prior  incumbrancers,  or  to  the  right  (if  any)  of  the 
Company  or  the  committee  of  management,  under  the  Act  of 
Parliament,  with  respect  to  controlling  the  trade  of  the  canal.  I 
wish  to  make  an  order  not  interfering  too  far  with  the  management 
at  present,  but  not  saying  that  at  the  hearing  I  may  not  go  further ; 
but  I  also  wish  not  to  trench  on  the  doctrine  in  the  case  of  Russell 
V.  The  East  Anglian  Railway  Company,  It  is  better,  moreover, 
to  disturb  the  arrangement  of  the  business  as  little  as  possible. 
The  matter  will  be  adjourned  to  chambers  for  the  appointment  of 
the  receiver. 
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POLLOCK  V.  LE8TEE.  isss. 

(11  5^re,  266—275.)  Junejd^  30. 

Injunction  granted  before  a  trial  at  law,  to  restrain  the  burning  of  bricks,  Wood,  V.-C. 
not  then  already  burning  in  clamp,  on  ground  within  sixty  yards  from  the  [  266  ] 
plaintiff's  houses,  and  from  continuing  after  a  certain  day  to  bum  such  as 
were  then  burning, — upon  evidence  of  ill  consequences  suffered  by  some 
of  the  plaintiffs  and  their  families  from  the  noxious  effects  of  the  operation, 
— the  plaintiffs  undertaking  to  proceed  with  the  action  at  the  Assizes  about 
to  take  place,  and  to  abide  any  order  the  Court  might  make  as  to  damages 
to  the  defendant. 

A  MOTION  for  an  injunction  to  restrain  the  defendant,  his 
servants,  workmen,  and  agents,  from  burning  or  causing  to  be 
burnt  any  bricks  on  a  certain  piece  of  vacant  ground  belonging  to 
him  at  North  End,  Fulham,  so  as  to  occasion  damage  or  annoyance 
to  the  plaintiflfs,  Pollock,  Pain,  and  A.  B.  and  A.  J.  Sutherland,  or 
any  of  them,  as  owners  or  occupiers,  or  owner  or  occupier  of  their 
respective  dwelling-houses,  gardens,  and  pleasure  grounds,  or  any 
of  them,  or  injury  or  damage  to  the  same  dwelling-houses,  gardens, 
and  pleasure  grounds,  or  any  of  them. 

The  plaintiff  Pollock  was  the  lessee,  under  a  lease  for  twenty-one 
years,  of  a  house  and  pleasure  grounds  which  he  had  occupied  for 
four  years  and  a  half,  and  on  the  improvement  of  which  he  had 
expended  a  considerable  sum  of  money. 

The  plaintiff  Pain  was  a  tenant  from  year  to  year  of  a  dwelling- 
house  and  pleasure  grounds  adjoining  the  premises  of  Pollock, 
which  he  had  occupied  for  upwards  of  seven  years. 

The  plaintiffs,  the  Sutherlands,  were  doctors  of  medicine,  and  were 
the  owners  of  a  copyhold  house,  garden,  and  pleasure  grounds  abut- 
ting on  the  same  premises,  which  they  had  for  many  years  used  and 
occupied  as  an  establishment  for  the  reception  of  lunatic  patients. 

The  defendant,  being  the  proprietor  of  about  an  acre  of  ground 
opposite  to  the  plaintiffs'  premises,  and  only  separated  therefrom 
by  the  high  road,  on  which  acre  of  ground,  *until  1852,  stood  a  [  *267  ] 
dwelling-house  called  Grove  Cottage,  in  the  middle  of  that  year 
pulled  down  such  house,  cut  down  the  trees,  and  grubbed  up  the 
shrubs ;  and  in  May,  1858,  caused  to  be  dug  up,  on  the  ground  thus 
made  vacant,  considerable  quantities  of  earth  for  the  purpose  of 
making  or  burning  bricks ;  and  he  subsequently  caused  a  great 
quantity  of  bricks  to  be  made  of  the  earth  so  dug  up,  and  he  was 
preparing  to  burn  the  bricks,  and  had  begun  to  form  a  clamp  of 
bricks  in  a  corner  of  the  same  ground,  and  placed  there  a 
considerable  quantity  of  breeze  and  large  ashes,  and  burnt  bricks, 
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Fbipp  comiDg  under  suspicious  circumstances,  and  interested  in  the 
The  Chard  Company  only  to  the  extent  of  800Z.  or  400L ;  but  the  plaintiff 
Railway  Co.  p^gg^ggQ^j  clearly  an  independent  interest  of  long  standing,  and  he 
stated  by  his  deposition  that  he  had  no  direct  interest  in  the 
Railway  Company.  The  Court  might  think  he  took  a  view  friendly  to 
the  railway  and  its  managers,  just  as  his  co- mortgagees  took  a  view 
friendly  to  the  Coal  Company  and  to  Farquhar  and  Cooke,  but  this 
did  not  constitute  ground  on  which  the  Court  would  refuse  to  give  the 
plaintiff  the  benefit  of  having  an  independent  person  as  manager.) 

It  only  remains  to  consider  what  should  be  the  form  of  the 
order.  This  is  only  an  interlocutory  application.  I  do  not  say 
what  view  I  shall  take  at  the  hearing.  The  plaintiff  may  be 
advised  to  alter  the  constitution  of  the  suit.  I  am  bound,  I  think, 
if  the  parties  cannot  agree,  to  appoint  a  receiver  on  behalf  of  all 
parties.  I  observe  an  account  is  required,  and  that  Reynolds  shall 
pay  into  Court  the  amounts  received  by  him.  It  may  be  a  question 
whether  he  alone  is  a  sufficient  party,  or  whether  other  mortgagees 
[  *265  ]  may  not  be  required  to  be  added  to  the  suit ;  but  at  present  *I 
think  there  is  nothing  to  prevent  me  from  interfering  to  preserve 
the  subject-matter  of  the  suit.  I  shall  therefore  order,  first,  that 
some  proper  person  be  appointed  receiver  of  the  tolls,  rates,  and 
duties,  and  all  the  rents  and  profits  of  any  real  estate  vested  in  the 
Company,  with  power  to  appoint  agents  to  collect  the  same.  I  have 
not  introduced  the  word  "  manage,"  that  will  be  considered  at  the 
hearing.  Secondly:  the  books  must  be  delivered  over  to  the 
receiver.  Thirdly :  directions  must  be  given  as  to  the  application 
of  the  monies  so  received ;  first,  in  maintaining  the  canal  and 
payment  of  salaries  of  the  collectors  appointed  by  the  receiver,  and 
of  the  other  officers  of  the  Canal  Company,  and  then  payment  must 
be  made  of  the  interest  on  the  mortgages,  all  such  payments  being 
allowed  in  the  accounts.  The  order  must  be  without  prejudice  to 
the  rights  of  prior  incumbrancers,  or  to  the  right  (if  any)  of  the 
Company  or  the  committee  of  management,  under  the  Act  of 
Parliament,  with  respect  to  controlling  the  trade  of  the  canal.  I 
wish  to  make  an  order  not  interfering  too  far  with  the  management 
at  present,  but  not  saying  that  at  the  hearing  I  may  not  go  further ; 
but  I  also  wish  not  to  trench  on  the  doctrine  in  the  case  of  Russell 
V.  The  East  Anglian  Railway  Company,  It  is  better,  moreover, 
to  disturb  the  arrangement  of  the  business  as  little  as  possible. 
The  matter  will  be  adjourned  to  chambers  for  the  appointment  of 
the  receiver. 
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POLLOCK  V.  LE8TEE.  isss. 

(11  Bfcre,  266—275.)  Junejd^  30. 

Injunction  granted  before  a  trial  at  law,  to  restrain  the  burning  of  bricks,  Wood,  V.-C. 
not  then  already  burning  in  clamp,  on  ground  within  sixty  yards  from  the  [  266  ] 
plaintiff's  houses,  and  from  continuing  after  a  certain  day  to  bum  such  as 
were  then  burning, — upon  evidence  of  ill  consequences  suffered  by  some 
of  the  plaintiffs  and  their  families  from  the  noxious  effects  of  the  operation, 
— the  plaintiffs  undertaking  to  proceed  with  the  action  at  the  Assizes  about 
to  take  place,  and  to  abide  any  order  the  Court  might  make  as  to  damages 
to  the  defendant. 

A  MOTION  for  an  injunction  to  restrain  the  defendant,  his 
servants,  workmen,  and  agents,  from  burning  or  causing  to  be 
burnt  any  bricks  on  a  certain  piece  of  vacant  ground  belonging  to 
him  at  North  End,  Fulham,  so  as  to  occasion  damage  or  annoyance 
to  the  plaintiffs.  Pollock,  Pain,  and  A.  B.  and  A.  J.  Sutherland,  or 
any  of  them,  as  owners  or  occupiers,  or  owner  or  occupier  of  their 
respective  dwelling-houses,  gardens,  and  pleasure  grounds,  or  any 
of  them,  or  injury  or  damage  to  the  same  dwelling-houses,  gardens, 
and  pleasure  grounds,  or  any  of  them. 

The  plaintiff  Pollock  was  the  lessee,  under  a  lease  for  twenty-one 
years,  of  a  house  and  pleasure  grounds  which  he  had  occupied  for 
four  years  and  a  half,  and  on  the  improvement  of  which  he  had 
expended  a  considerable  sum  of  money. 

The  plaintiff  Pain  was  a  tenant  from  year  to  year  of  a  dwelling- 
house  and  pleasure  grounds  adjoining  the  premises  of  Pollock, 
which  he  had  occupied  for  upwards  of  seven  years. 

The  plaintiffs,  the  Sutherlands,  were  doctors  of  medicine,  and  were 
the  owners  of  a  copyhold  house,  garden,  and  pleasure  grounds  abut- 
ting on  the  same  premises,  which  they  had  for  many  years  used  and 
occupied  as  an  establishment  for  the  reception  of  lunatic  patients. 

The  defendant,  being  the  proprietor  of  about  an  acre  of  ground 
opposite  to  the  plaintiffs'  premises,  and  only  separated  therefrom 
by  the  high  road,  on  which  acre  of  ground,  *until  1852,  stood  a  [  *267  ] 
dwelling-house  called  Grove  Cottage,  in  the  middle  of  that  year 
pulled  down  such  house,  cut  down  the  trees,  and  grubbed  up  the 
shrubs ;  and  in  May,  1858,  caused  to  be  dug  up,  on  the  ground  thus 
made  vacant,  considerable  quantities  of  earth  for  the  purpose  of 
making  or  burning  bricks ;  and  he  subsequently  caused  a  great 
quantity  of  bricks  to  be  made  of  the  earth  so  dug  up,  and  he  was 
preparing  to  burn  the  bricks,  and  had  begun  to  form  a  clamp  of 
bricks  in  a  corner  of  the  same  ground,  and  placed  there  a 
considerable  quantity  of  breeze  and  large  ashes,  and  burnt  bricks, 
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comiDg  under  suspicious  circumstances,  and  interested  in  the 
Company  only  to  the  extent  of  300Z.  or  400L ;  but  the  plaintifif 
possessed  clearly  an  independent  interest  of  long  standing,  and  he 
stated  by  his  deposition  that  he  had  no  direct  interest  in  the 
Railway  Company.  The  Court  might  think  he  took  a  view  friendly  to 
the  railway  and  its  managers,  just  as  his  co-mortgagees  took  a  view 
friendly  to  the  Coal  Company  and  to  Farquhar  and  Cooke,  but  this 
did  not  constitute  ground  on  which  the  Court  would  refuse  to  give  the 
plaintiff  the  benefit  of  having  an  independent  person  as  manager.) 

It  only  remains  to  consider  what  should  be  the  form  of  the 
order.  This  is  only  an  interlocutory  application.  I  do  not  say 
what  view  I  shall  take  at  the  hearing.  The  plaintiff  may  be 
advised  to  alter  the  constitution  of  the  suit.  I  am  bound,  I  think, 
if  the  parties  cannot  agree,  to  appoint  a  receiver  on  behalf  of  all 
parties.  I  observe  an  account  is  required,  and  that  Reynolds  shall 
pay  into  Court  the  amounts  received  by  him.  It  may  be  a  question 
whether  he  alone  is  a  sufficient  party,  or  whether  other  mortgagees 
may  not  be  required  to  be  added  to  the  suit ;  but  at  present  *I 
think  there  is  nothing  to  prevent  me  from  interfering  to  preserve 
the  subject-matter  of  the  suit.  I  shall  therefore  order,  first,  that 
some  proper  person  be  appointed  receiver  of  the  tolls,  rates,  and 
duties,  and  all  the  rents  and  profits  of  any  real  estate  vested  in  the 
Company,  with  power  to  appoint  agents  to  collect  the  same.  I  have 
not  introduced  the  word  "  manage,"  that  will  be  considered  at  the 
hearing.  Secondly:  the  books  must  be  delivered  over  to  the 
receiver.  Thirdly :  directions  must  be  given  as  to  the  application 
of  the  monies  so  received ;  first,  in  maintaining  the  canal  and 
payment  of  salaries  of  the  collectors  appointed  by  the  receiver,  and 
of  the  other  officers  of  the  Canal  Company,  and  then  payment  must 
be  made  of  the  interest  on  the  mortgages,  all  such  payments  being 
allowed  in  the  accounts.  The  order  must  be  without  prejudice  to 
the  rights  of  prior  incumbrancers,  or  to  the  right  (if  any)  of  the 
Company  or  the  committee  of  management,  under  the  Act  of 
Parliament,  with  respect  to  controlling  the  trade  of  the  canal.  I 
wish  to  make  an  order  not  interfering  too  far  with  the  management 
at  present,  but  not  saying  that  at  the  hearing  I  may  not  go  further ; 
but  I  also  wish  not  to  trench  on  the  doctrine  in  the  case  of  Russell 
V.  The  East  Anglian  Railway  Company,  It  is  better,  moreover, 
to  disturb  the  arrangement  of  the  business  as  little  as  possible. 
The  matter  will  be  adjourned  to  chambers  for  the  appointment  of 
the  receiver. 
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POLLOCK  V.  LESTER.  isss. 

(1 1  5^re,  266—275.)  JuneJS^  30. 

Injunction  granted  before  a  trial  at  law,  to  restrain  the  burning  of  bricks,  Wood,  V.-C, 
not  then  already  burning  in  damp,  on  ground  within  sixty  yards  from  the  [  266  ] 
plaintiff's  houses,  and  from  continuing  after  a  certain  day  to  burn  such  as 
were  then  burning, — upon  evidence  of  ill  consequences  suffered  by  some 
of  the  plaintiffs  and  their  families  from  the  noxious  effects  of  the  operation, 
— the  plaintiffs  undertaking  to  proceed  with  the  action  at  the  Assizes  about 
to  take  place,  and  to  abide  any  order  the  Court  might  make  as  to  damages 
to  the  defendant. 

A  MOTION  for  an  injunction  to  restrain  the  defendant,  his 
servants,  workmen,  and  ao;ents,  from  burning  or  causing  to  be 
burnt  any  bricks  on  a  certain  piece  of  vacant  ground  belonging  to 
him  at  North  End,  Fulbam,  so  as  to  occasion  damage  or  annoyance 
to  the  plaintiffs,  Pollock,  Pain,  and  A.  B.  and  A.  J.  Sutherland,  or 
any  of  them,  as  owners  or  occupiers,  or  owner  or  occupier  of  their 
respective  dwelling-houses,  gardens,  and  pleasure  grounds,  or  any 
of  them,  or  injury  or  damage  to  the  same  dwelling-houses,  gardens, 
and  pleasure  grounds,  or  any  of  them. 

The  plaintiff  Pollock  was  the  lessee,  under  a  lease  for  twenty-one 
years,  of  a  house  and  pleasure  grounds  which  he  had  occupied  for 
four  years  and  a  half,  and  on  the  improvement  of  which  he  had 
expended  a  considerable  sum  of  money. 

The  plaintiff  Pain  was  a  tenant  from  year  to  year  of  a  dwelling- 
house  and  pleasure  grounds  adjoining  the  premises  of  Pollock, 
which  he  had  occupied  for  upwards  of  seven  years. 

The  plaintiffs,  the  Sutherlands,  were  doctors  of  medicine,  and  were 
the  owners  of  a  copyhold  house,  garden,  and  pleasure  grounds  abut- 
ting on  the  same  premises,  which  they  had  for  many  years  used  and 
occupied  as  an  establishment  for  the  reception  of  lunatic  patients. 

The  defendant,  being  the  proprietor  of  about  an  acre  of  ground 
opposite  to  the  plaintiffs'  premises,  and  only  separated  therefrom 
by  the  high  road,  on  which  acre  of  ground,  *until  1852,  stood  a  [  *267  ] 
dwelling-house  called  Grove  Cottage,  in  the  middle  of  that  year 
pulled  down  such  house,  cut  down  the  trees,  and  grubbed  up  the 
shrubs ;  and  in  May,  1858,  caused  to  be  dug  up,  on  the  ground  thus 
made  vacant,  considerable  quantities  of  earth  for  the  purpose  of 
making  or  burning  bricks ;  and  he  subsequently  caused  a  great 
quantity  of  bricks  to  be  made  of  the  earth  so  dug  up,  and  he  was 
preparing  to  burn  the  bricks,  and  had  begun  to  form  a  clamp  of 
bricks  in  a  corner  of  the  same  ground,  and  placed  there  a 
considerable  quantity  of  breeze  and  large  ashes,  and  burnt  bricks, 
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Pollock      to  be  used  in  such  clamp  for  the  purpose  of  firing  and  burning  the 
LiBSTER.      Bame ;  when,  after  notice  given  to  the  defendant  to  abstain,  the  bill 
was  filed,  and  the  application  for  the  injunction  mada 

The  bill  and  affidavits  stated  that  the  clamp  of  bricks  so  begun 
to  be  formed  was  not  more  than  sixty  yards  from  the  respective 
houses  of  Pollock  and  Pain,  and  not  more  than  seventy-five  yards 
from  the  grounds  of  the  Drs.  Sutherland ;  that  Pollock  had  been 
for  several  months  in  bad  health  and  was  only  now  convalescent, 
and  that  it  was  absolutely  necessary  for  his  health  that  the  air 
he  breathed  should  be  as  pure  as  possible;  and  that  there  were 
twenty-eight  patients  in  the  Drs.  Sutherlands'  establishment,  to 
whose  recovery  pure  air  and  exercise  in  the  gardens  and  pleasure 
grounds  attached  to  the  house  was  essential. 

The  bill  and  affidavits  alleged  that  the  burning  of  bricks  on  the 
said  piece  of  ground  would  be  a  very  great  annoyance  to  the 
plaintiffs  and  to  all  the  persons  inhabiting  their  houses,  and  that 
great  injury  would  accrue  to  the  plaintiffs  and  to  their  dwelling- 
houses,  trees,  shrubs,  and  plants ;  that  the  process  of  burning  the 
bricks  in'  the  manner  intended  by  the  defendant,  which  was  the 
ordinary  mode  of  burning  bricks,  would  give  rise  to  a  dense  smoke, 
and  acrid  vapours,  and  blacks,  and  other  floating  substances,  which 
[  *268  ]  *would  mix  with  and  deteriorate  the  surrounding  atmosphere ;  that 
Pollock  would  be  compelled  to  quit  his  dwelling-house ;  and  in  all 
probability  many  of  the  lunatic  patients  would  be  compelled  to  quit 
the  Drs.  Sutherlands'  establishment,  the  recovery  of  those  who 
remained  would  be  retarded,  and  the  business  and  reputation  of 
the  establishment  would  be  injuriously  affected. 

Mr.  Rolt  and  Mr.  Jeasel^  for  the  plaintiffs,  applied  ex  parte  for 
the  injunction. 

The  Yicb-Ghancbllor,  after  hearing  the  affidavits,  said  that  the 
case  was  left  exceedingly  bare,  and  appeared  to  be  founded  entirely 
on  conjecture.  One  case  had  decided  that  burning  bricks  within 
forty-eight  yards  of  a  dwelling-house  was  a  nuisance,  but  the 
distance  in  this  case  was  considerably  more ;  and  there  was  no 
affidavit  stating  that  any  actual  damage  had  been  or  must  neces- 
sarily be  suffered.  The  motion  might  stand  over  until  the  next 
seal,  with  liberty  to  file  further  affidavits. 

Affidavits  were  subsequently  filed,  to  the  effect  that  the  plaintiff 
Pollock  and  his  wife  had  both  suffered  in  their  health  from  the 
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noxious  air  which  had  been  emitted  from  the  burning  bricks,  and  pollock 
that  the  latter  especially  had  been  affected  with  nausea  from  that  lesteb. 
cause ;  and  that  they  had  been  obliged  to  close  and  keep  closed  the 
doors  and  windows  of  their  house,  in  order  to  exclude  the  corrupted 
air ;  and  that  the  plaintiff  Pain  had  also  found  like  pain  and  incon- 
venience from  the  same  cause ;  but  there  was  no  evidence  of  any- 
body having  suffered  in  the  establishment,  of  the  Drs.  Sutherland. 

On  behalf  of  the  defendant,  affidavits  were  made  by  several  [  ^^^  J 
persons  residing  in  the  immediate  neighbourhood  of  the  clamp  of 
bricks  which  was  in  process  of  burning,  and  nearer  thereto  than 
the  residences  of  the  plaintiffs,  and  the  deponents  stated  that  they 
felt  no  inconvenience  from  the  operation.  It  was,  moreover,  stated 
by  affidavit  that  the  defendant  had  obviated  all  danger  of  injury  to 
health  by  using  only  pure  earth,  which  had  no  noxious  or  dele- 
terious qualities,  and  by  avoiding  altogether  the  use  of  chalk,  from 
which  sulphur  would  have  been  evolved. 

Mr.  Bolt  and  Mr.  Jessel   again  moved  for  the  injunction,       June^o, 
and  relied  chiefly  on   the   authority  of  the  case  of    Walter  v. 
Self e  (I).     *     *     * 

Mr.  Glasse  and  Mr.  Greene  for  the  defendant,  [cited  Attorney-  [  270  ] 
General  v.  Cleaver  {2),  and  contended  that  the  Court  would  not 
interfere  until  the  plaintiffs  had  established  their  right  at  law : 
Elmhurst  v.  Spencer  (a).  They  also  objected  that  the  plaintiffs  had 
not  a  common  interest,  and  that  it  was  clearly  a  case  of  misjoinder, 
on  which  point  they  cited  Hudson  v.  Maddison  (4),  Cowley  v. 
Cowley  (5)]. 

The  Yice-Chakcellob  said  :  june  so. 

That  although  there  might  be  some  inconvenience  in  the  state  of  ^~ 
the  record  where  one  or  more  of  several  plaintiffs,  having  several 
rights,  failed  in  establishing  the  claim  asserted  by  the  bill,  and 
others  succeeded,  yet  the  Court  was,  by  the  Act  15  &  16  Vict.  c.  86, 
s.  49,  enabled  to  modify  its  decree,  according  to  the  circumstances 
of  the  case,  without  refusing  relief  to  those  who  should  prove  to  be 
entitled  to  it. 

With  regard  to  the  question  whether  the  injunction  should  be 
granted  before  any  trial  at  law  had  taken  place,  it  was  a  question 
of  the  amount  of  comparative  inconvenience.    Every  *case  of       [*276] 

(1)  Since  reported,  87  E.  E.  393  (4    (3)  86  E.  E.  16  ^2  Mac.  &  G.  46). 
De  G.  &  Sm.  316).  (4)  66  E.  E.  91  (12  Sim.  416). 

(2)  18  Ves.  211 ;  Bee  18  B.  E.  169  n.    (5)  47  E.  E.  247  (9  Sim.  299). 
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alleged  nuisance  necessarily  raised  a  mixed  question  of  law  and 
fact.  Every  trade  and  occupation,  called  into  existence  to  supply 
the  wants  of  civilised  life,  whether  in  the  construction  of  dwellings 
or  otherwise,  must  be  lawfully  carried  on  somewhere ;  and  there- 
fore, irrespective  of  the  circumstances  by  which  it  was  surrounded, 
it  could  not  be  pronounced  a  nuisance.  The  plaintiffs,  to  succeed 
in  a  court  of  law,  must  prove  first  damnum  and  then  injuria.  The 
observation  of  Lord  Eldon  as  to  the  case  of  2'he  Duke  of  Grafton 
V.  HiUiardf  would  seem  to  imply  that  he  thought  it  doubtful 
whether  brick  burning,  even  carried  on  near  dwellings,  was  legally 
a  nuisance.  That  it  is  a  nuisance  under  some  circumstances  was 
established  by  the  decision  of  the  yice-Ghancellor  Enioht  Bruce 
in  the  case  of  Walter  v.  Selfe,  and  in  this  case  there  was  positive 
evidence,  on  the  affidavits,  of  the  injurious  effects  which  the 
operation  complained  of  had  produced  on  the  state  of  health  of  two 
of  the  plaintiffs  and  members  of  their  families ;  and  the  fact  might 
also  be  adverted  to,  that  the  plaintiffs  had  been  in  the  complete 
enjoyment  of  their  houses,  without  any  brick  burning  in  the 
neighbourhood,  until  these  operations  had  been  commenced. 

The  order  was  made  to  restrain  the  defendant  from  burning  any 
bricks  on  the  piece  of  ground  on  the  pleadings  mentioned,  other 
than  those  which  were  actually  burning  in  clamp,  and  not  to 
continue  such  burning  beyond  a  week  from  this  day ;  the  plain- 
tiffs or  one  of  them,  undertaking  to  proceed  with  their  action  at  the 
present  Assizes  for  the  county  of  Surrey,  and  to  abide  such  order  as 
the  Court  might  make  for  payment  of  any  damages  which  should 
arise  to  the  defendant  in  consequence  of  the  order. 


186S. 
June  S,ll,26, 

Wood,  V.-C. 
[276] 


EWART  V.  EWART(l). 

(11  Hare,  276—287 ;  S.  C.  1  Eq.  R.  636 ;  17  Jur.  1022;  1  W.  E.  466.) 

In  a  marriage  settlement,  the  intended  wife  assigned  all  the  property  to 
vhich  she  then  was,  or  to  which  she  or  her  intended  husband  in  her  right 
should,  during  the  coverture,  become  entitled,  to  trustees,  upon  the  trusts 
thereby  declared,  for  herself,  the  husband,  and  the  children  of  the  marriage. 
After  the  marriage,  her  father  died,  having  by  his  will  given  her  a  general 
power  of  appointment  over  his  residuary  estate  with  a  gift  over  to 
third  parties  in  default  of  appointment.  The  wife,  during  the  coverture, 
in  exercise  of  the  power  contained  in  the  will,  appointed  to  herself, 
for  her  separate  use,  a  gross  sum  of  1,000/.,  and  an  annuity  of  100/. 

(1)  See  In  re  aConneU,  MawU  v.  Tagge  [1903]  2  Oh.  674,   72  L.  J.  Gh. 
709,  89  L.  T.  166,  and  the  cases  there  cited. 
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for  her  life,  and  amongst  her  family  the  residue,  upon  trusts  differing  from        Bwart 
those  of  the  marriage  settlement,  reserving  a  power  of  revocation :  v. 

Held,  that  the  terms  of  the  assignment  hy  the  wife  in  the  marriage  Bwart. 
settlement  did  not  amount  to  a  covenant  to  exercise  a  general  power  of 
appointment  in  favour  of  the  objects  and  in  conformity  with  the  trusts  of 
the  settlement,  and  that  property  over  which  the  wife  afterwards  acquired 
a  general  power  of  appointment  was  not  by  that  circumstance  brought 
within  the  operation  of  the  settlement. 

That  the  appointment  by  the  wife  was  a  valid  exercise  of  the  power 
contained  in  her  father's  will. 

That  upon  the  appointment  by  the  wife  of  the  1,000/.  for  her  own  absolute 
use,  that  sum  became  bound  by  the  trusts  of  the  settlement ;  and  the  power 
of  revocation  was  ineffectual. 

That  the  interest  in  the  annuity  of  100/.  for  her  own  life  for  her  separate 
use,  which  the  wife  took  under  her  appointment  (an  interest  which  was  in 
conformity  with  that  which  she  would  have  taken  under  the  trusts  of  the 
settlement  if  the  annuity  had  been  otherwise  acquired),  was  not  disturbed 
by  the  effect  of  the  settlement,  inasmuch  as  it  was  not  the  intention  of  the 
contract  expressed  therein  that  any  after-acqtdred  property  should  be 
converted,  or  taken  otherwise  than  in  the  state  in  which  it  should  be  so 
acquired. 

A  SPECIAL  CASE.  Bj  a  settlement  on  the  marriage  of  the  plaintiff 
Maria  E  wart  with  Peter  Ewart,  since  deceased,  dated  the  2nd  of  May, 
1881,  two  sams  of  money,  6,2922.  and  1,978Z.,  to  which  the  plaintiff 
was  entitled  in  reversion  expectant  on  the  death  of  her  mother,  and 
a  sum  of  1,7282.,  to  which  she  was  entitled  absolutely,  "  and  all 
other  the  monies,  stocks,  funds,  securities  for  money,  and  personal 
estate  whatsoever  to  which  the  plaintiff  was  then,  or  to  which  she, 
or  her  said  intended  husband  in  her  right,  might  at  any  time  or 
times  thereafter,  during  the  said  intended  coverture,  be  or  become 
entitled,  whether  in  possession,  reversion,  remainder,  or  expectancy"; 
and  all  the  right,  title,  and  interest  of  the  plaintiff  therein  or  thereto 
respectively,  with  all  benefit  and  advantage  thereof  and  all  securities 
for  the  same,  were  assigned  by  the  plaintiff,  with  the  consent  and 
approbation  of  the  said  Peter  Ewart,  unto  trustees,  their  executors, 
administrators,  and  assigns,  upon  'trust  (with  other  property  [*277] 
assigned  by  the  plaintiff's  father)  for  the  benefit  of  the  respective 
settlors  until  the  marriage,  and  then  upon  trust  for  the  plaintiff  for 
her  life,  for  her  separate  use,  without  power  of  anticipation,  and 
after  her  decease  upon  trust  for  Peter  Ewart,  the  husband,  for  his 
life,  with  remainder  to  the  child,  or  (if  more  than  one)  the  children 
of  the  marriage  equally  as  tenants  in  common,  with  a  provision  that 
in  case  any  child,  being  a  son,  should  die  under  twenty-one,  or, 
being  a  daughter,  under  that  age  or  before  her  marriage,  the  share 
or  shares  of  the  children  so  dying  should  be  equally  divided  amongst 
the  other  or  others ;  and  in  case  no  child  of  the  marriage  should 

44—2 
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RwABT       attain  twenty-one,  or,  being  a  daughter,  shoald  marry  before  that 
EwART.      ^S^f  then,  in  case  the  plaintiff  should  survive  the  said  Peter  Ewart, 
the  husband,  upon  trust  for  the  plaintiff,  her  executors,  adminis- 
trators, and  assigns,  for  her  and  their  own  use  and  benefit. 

The  marriage  took  place,  and  there  was  issue  five  children,  all  of 
whom  were  infants,  and  were  made  defendants  in  this  case. 

Nicholas  Salisbury,  the  plaintiff's  father,  by  his  will,  dated  the 
Ist  of  June,  1842,  bequeathed  his  real  and  residuary  personal  estate 
to  trustees,  upon  trust  to  sell  the  real  and  get  in  the  personal  estate, 
and  to  pay  the  interest  and  annual  produce  of  the  whole  of  the  said 
estate  to  his  wife  (the  plaintiff's  mother)  for  her  life ;  and  after  her 
decease  he  directed  that  his  trustees  should  stand  possessed  of  the 
whole  of  the  said  trust  monies  and  estate,  and  the  interest, 
dividends,  and  annual  produce  thereof,  for  such  person  or  persons, 
in  such  parts,  shares,  and  proportions,  and  subject  to  such  con- 
ditions and  limitations,  and  in  such  manner  and  form  in  all  respects 
as  the  plaintiff,  his  daughter,  notwithstanding  her  then  present  or 
any  future  coverture,  by  any  deed  or  deeds,  with  or  without  power 
[  *278  ]  of  revocation  and  new  *appointment,  or  by  her  last  will  and  testa- 
ment, should  direct,  limit,  or  appoint;  and  in  default  of  such 
appointment,  and  so  far  as  any  such,  if  made,  should  not  extend, 
upon  trust  for  such  child  or  children  of  the  plaintiff  as  should  be 
living  at  her  decease,  and  for  such  issue  then  living  of  any 
child  or  children  of  the  plaintiff  who  might  have  died  in  her 
lifetime  leaving  issue,  such  children  to  take  as  therein  mentioned. 
The  testator  Nicholas  Salisbury  died  in  April,  1848,  leaving  no 
real  estate,  but  leaving  residuary  personal  estate  of  the  value  of 
about  40,0002.,  of  which  his  widow  received  the  income  until  her 
death. 

By  a  deed  poll,  dated  the  6th  of  July,  1844,  the  plaintiff,  in 
pursuance  of  the  power  and  authority  given  to  her  by  the  said  will 
of  her  father,  and  of  every  other  authority  vested  in  her,  directed 
and  appointed,  that,  as  soon  as  might  be  after  the  decease  of  her 
mother,  the  sum  of  1,0002.,  part  of  the  monies  to  arise  from  the 
testator's  estate,  should  be  held  by  the  trustees  of  his  will,  upon 
trust,  to  pay  the  same  to  her  (the  plaintiff)  for  her  separate  use  ; 
and  as  to  the  rest  of  the  testator's  residuary  estate,  she  directed  and 
appointed  that  the  same  should,  after  the  decease  of  her  mother,  be 
paid  or  transferred  into  the  names  of  two  trustees  therein  mentioned, 
upon  trust,  as  to  the  annual  produce  of  such  trust  monies,  to  pay 
the  annual  sum  of  lOOZ.  to  the  plaintiff,  for  her  separate  use,  by 
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eqaal  half-yearly  payments,  as  therein  mentioned ;  and  as  to  the  Ewart 
remainder  of  such  annual  produce,  upon  trust,  during  the  life  of  swabt. 
the  plaintiff,  from  time  to  time  to  pay  the  same  to  the  plaintiff,  for 
her  separate  use,  but  so  that  she  should  not  dispose  thereof  by  way 
of  anticipation.  And  the  plaintiff  thereby  further  directed  and 
appointed,  that,  from  and  after  the  death  of  her  mother  and  herself, 
the  said  trustees  should  (except  as  to  the  1,000L  appointed  as  afore- 
said) stand  possessed  of  the  *said  trust  monies,  upon  trust,  to  [*279] 
raise  and  appropriate  4,000Z.  a-piece  for  her  three  daughters,  Maria, 
Ann,  and  Emily,  for  their  separate  use  respectively,  with  survivor- 
ship amongst  them  in  case  of  the  death  of  any  of  them  under  the 
age  of  twenty-one  and  unmarried ;  and  should  stand  possessed 
of  the  remainder  of  such  trust  monies  upon  trust  for  her  two 
sons,  William  and  Henry,  to  be  vested  interests  in  them  at  the 
age  of  twenty-one,  with  benefit  of  survivorship  between  them,  as 
therein  mentioned.  And  the  plaintiff  thereby  declared  that  it 
should  be  lawful  for  her  (the  plaintiff)  by  deed  or  deeds,  with  or 
without  power  of  revocation,  or  by  her  will,  to  revoke,  determine, 
and  make  void  all  and  every  of  the  directions,  appointments,  and 
declarations  thereinbefore  contained,  and  also  to  execute  her  power 
of  appointment  under  her  father's  will,  by  such  or  any  other  deed 
or  deeds  or  by  such  her  last  will. 

The  widow  of  the  testator  and  mother  of  the  plaintiff  died  in 
May,  1850,  having  by  her  will  bequeathed  her  personal  estate  upon 
trusts  exactly  similar  to  those  expressed  in  the  will  of  the  testator, 
her  husband;  and  the  testatrix  thereby  expressly  declared  and 
directed,  that  the  general  power  of  appointment  thereinbefore  given 
by  her  said  will  to  the  plaintiff  should  and  might  be  exercised  by 
her,  altogether  independent  and  irrespective  of  the  settlement  of 
May,  1881,  made  previous  to  her  marriage,  and  of  the  trusts  thereof  ; 
and  she  thereby  expressly  excluded  all  and  singular  the  trust  funds 
thereby  bequeathed  from  being  in  any  manner  bound  or  affected  by 
such  settlement.  The  residuary  personal  estate  of  the  testatrix 
amounted  to  about  1,0002. 

Peter  Ewart,  the  plaintiff's  husband,  died  in  August,  1852. 

The  case  stated  that  the  plaintiff  had  not  in  any  way  'exercised       [*  ^^^  ] 
or  purported  to  exercise  the  power  given  or  intended  to  be  given  to 
her  by  her  mother's  will. 

The  opinion  of  the  Court  was  asked  on  the  following  questions : 

1.  Whether  the  power  of  appointment  given  to  the  plaintiff  by 
her  father's  will  of  bis  residuary  estate  was  well  executed  by  her. 
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BwABT       by  the  deed  poll  of  1844,  or  whether  such  power  was  controlled  or 
BwABT.      affected  by  the  settlement  of  1881. 

2.  Whether,  as  the  plaintiff  had  during  her  coverture  made  a 
revocable  appointment  of  1,0002.,  part  of  her  father's  residuary 
estate,  for  her  own  absolute  benefit,  the  trusts  of  the  marriage 
settlement  had  fastened  upon  the  said  1,000Z. 

8.  Whether  any  interest  which  the  plaintiff  might  thereafter 
acquire  by  the  exercise  of  either  of  the  powers  of  appointment 
under  the  wills  of  her  father  or  mother,  would  fall  under  the 
influence  of  the  marriage  settlement. 

4.  Whether  the  plaintiff  might  under  the  said  will  of  her  mother 
appoint  her  residuary  estate  at  her  own  discretion,  without  regard 
to  the  trusts  of  the  marriage  settlement,  or  whether  her  power  was 
to  any  and  what  extent  controlled  or  affected  by  such  settlement. 

Mr.  ToUer,  for  the  plaintiff,  argued  that  her  power  over  the 
property  in  which  she  took  an  interest  under  her  father's  or 
her  mother's  will  was  not  affected  by  the  settlement.  The  settle- 
ment was  with  a  different  object.  The  object  of  the  settlement  was 
simply  to  exclude  the  marital  right  over  any  after-acquired  property 
of  the  wife.  The  future  property  assigned  by  the  settlement  was 
that  which  might  thereafter  vest  in  her,  or  in  her  husband  in  her 
right.  This  description  in  substance  disposed  of  the  question,  for 
the  property  subject  to  the  appointment  under  the  respective  wills 
did  not  vest  in  her,  or  in  her  husband  in  her  right.  The  object  of 
[  *28i  ]  excluding  the  husband  had  been  more  commonly  effected  *by  a 
covenant  to  settle  after-acquired  property ;  but  it  could  not  reason- 
ably be  construed  to  have  been  the  intention  that  the  settlement, 
instead  of  securing  the  property  to  the  separate  use  of  the  wife, 
should  take  it  out  of  her  power. 

Mr.  Woodhome,  for  the  sons  of  the  plaintiff,  cited  Piatt  v. 
Routh  (1)  in  support  of  the  argument  founded  on  the  distinction 
between  that  which  constitutes  property  and  that  which  amounts 
to  a  power  of  disposition  only.  He  contended,  that  the  1002.  a  year 
appointed  by  the  plaintiff  to  herself,  for  her  separate  use,  by  the 
deed  poll  of  1844,  had  become  affected  by  the  trusts  of  the  settle- 
ment, and  that  the  annuity  should  be  sold  and  realised  for  the 
benefit  of  all  the  objects  of  that  settlement. 

Mr.    Hohhouse,    for    the    daughters    of    the    plaintiff,    cited 

(1)  52  R.  R.  122  (3  Beav.  257);  S.  P.  Drake  y.  Attorney -Qmeral,  59  R.  R. 
104  (10  CI.  &  Fin.  257). 
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Attorney-Genei-al  v.  Staff  {i),  which  he  contended  was  not,  for  the       Bwabt 
purpose  of  the  argument  in  this  case,  affected  by  Piatt  v.  Rauih.    It      bwabt. 
was  a  fallacy  to  say  that  the  only  object  of  the  settlement  was  to 
protect  the  plaintiff  against  the  marital  right,  the  object  in  all  such 
cases  is  not  less  to  guard  the  wife  against  the  marital  influence : 
Holmes  v.  CoghiU  (2),  Butcher  v.  Butcher  (8). 

Mr.  Lee  (am.  cur.)  referred  to  the  case  of  Thornton  v.  Bright  (4). 

Thb  Vige-Ghangellor  (After  stating  the  form  of  the  several 
instruments,  and  observing  that  no  appointment  had  been 
made,  or  attempted  to  be  made,  under  the  mother's  will,  and 
the  question  to  be  considered  therefore  arose  solely  under  the 
father's  will,)  proceeded : 

The  first  thing  which  strikes  me  is,  that  parties  who  take,  subject  [  282  ] 
to  being  displaced  by  an  appointment,  cannot  be  displaced  unless 
the  power  of  appointment  be  exercised.  It  was  not  argued  by  Mr. 
Hohhouse  that  the  assignments  in  the  marriage  settlement  could 
operate  without  any  act  on  the  part  of  the  donee  of  the  power,  nor 
was  it  argued  so  high  as  that  the  language  of  the  settlement 
amounted  to  a  covenant  on  the  part  of  the  plaintiff  to  execute 
a  power  which  might  subsequently  be  vested  in  her,  so  that  she 
could  now  be  compelled  so  to  execute  the  power  in  question,  and 
thereby  to  bring  the  property  over  which  it  extends  expressly 
within  the  scope  of  the  settlement.  Mr.  Hohhouse  entered  into  an 
ingenious  argument  to  show  that  in  many  cases  an  absolute  power 
is  treated  as  equivalent  to  an  estate,  and  that  in  dealing  with  pro- 
perty subject  to  such  power,  any  distinction  is  disregarded.  No  doubt 
that  is  so  in  some  cases :  Brayy.Hammersley  (6),  Phipson  v.  Turner  {e), 
and  the  case  to  which  Mr.  Lee  referred  me,  Thornton  v.  Bright  (4). 

In  the  first  of  these  cases  there  was  a  limitation  to  children,  ia 
such  shares  and  subject  to  such  conditions  as  the  mother  should 
appoint,  and  subject  thereto  to  the  children  equally,  and  in  case, 
there  should  be  only  one  child,  then  in  trust  for  such  child.  There 
waa  onJy  one  child, — a  daughter,— and  the  donee  of  the  power 
appointed  to  that  daughter  for  life,,  with  remainder  to  such  persons 
as  the  daughter  should  appoint,  wiith  remainder  in  default  o{ 

(1)  2  Or.  A  M.  124.  (4)  45  E.  E.  36  (2  My.  A  Cr.  230). 

(2)  6  E.  E.  166  (7  Ves.  499) ;  8.  C.  (5)  37  E.  E.  172  (3  Sim.  613);  S.  C. 
8  B.  E.  323  (12  Ves.  206).  Bray  v.  Bree,  37  E.  E.  172  (2  CI.  4 

(3)  14  Beay.  222,  to  1^  reprinted  in  Fin.  453). 

92  E..  B,  (6)  47  E.  E.  229  (9  Sim.  227)^ 
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EwART       appointment  to  the  executors  and  administrators  of  the  daughter ; 

EwART.  ^^^  on  a  bill  by  the  husband  of  the  daughter,  claiming  as  her 
representative,  and  insisting  that  the  power  of  appointment  thus 
given  to  the  daughter  (who  had  exercised  it  by  appointing  the  fund 
away  from  her  husband)  was  bad,  it  was  held  that  the  limitation  of 

[  *283  ]       such  a  power  of  appointment  was  a  good  exercise  of  *the  original 
power.    That  therefore  was  a  case  as  strong  as  well  could  be  to 
show  that  a  power  and  property  under  certain  circumstances  are 
subject  to  the  same  considerations.    But  it  must  not,  therefore,  be 
supposed  that  these  authorities  have  broken  down  the  distinctions 
between   the  two  things,   between   the  interest  which  a  person 
possesses  in  a  thing  as  property,  and  that  which  he  may  acquire  in 
the  same  thing  by  the  exercise  of  a  power.     This  distinction  is  still 
strong  in  many  points.    In  the  first  place,  as  I  have  before  observed, 
the  interests  of  those  who  take  subject  to  a  power  cannot  be  dis- 
placed except  by  an  actual  exercise  of  the  power.    Again,  in  order 
to  the  effectual  exercise  of  the  power,  there  must  be  evidence  of  the 
intention  to  exercise  it ;  and  thus,  a  general  assignment  of  all  a 
man's  estate  and  interest  will  not  pass  property  over  which  he  has 
a  general  power  of  appointment,  unless  the  intention  be  shown  by 
the  extraneous  circumstance  that  he  has  no  other  property  npon 
which  the  instrument  could  be  intended  to  operate  except  that 
which  is  subject  to  the  power.     The  real  matter  then  to  be  con- 
sidered in  this  case  is,  what  is  the  contract  and  engagement  between 
the  parties, — what  is  the  purport  and  object  of  the  settlement? 
The  settlement  recites  that  it  was  agreed  that  all  the  property  to 
which  she  was  then  entitled,  or  which  might  come  to  her  or  her 
husband  in  her  right  during  the  coverture,  was  to  be  assigned. 
With  regard  to  her  then  existing  property,  as  she  had  property  at 
the  time   both  in  possession  and  in  remainder,   the  assignment 
would  only  pass  that, — ^her  actual  property, — as  contradistinguished 
from  that  which  she  might  at  that  time  acquire  by  the  execution  of 
a  power.    Can  I  attribute  a  different  object  and  meaning  to  the 
settlement  with  reference  to  words  which  point  to  future  property  ? 
She  says,  that  all  the  property  which  she  has  she  assigns,  and  there 
is  no  question  as  to  what  is  comprehended  in  that  assignment.     She 
then  says,  that  all  the  property  which  she  herself  or  her  husband  in 
[  •284  ]       her  right  shall   acquire  during  the  *coverture  shall  pass  by  the 
assignment.     This  also  can  only  refer  to  property  which  maycome  into 
possession  as  contradistinguished  from  that  over  which  she  may 
only  have  a  power.    If  the  settlement  has  any  further  effect  at  all 
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it  must  be  as  a  covenant  to  execute  any  power  which  she  may  have      bwart 
in  a  particular  way ;  in  which  case  a  point  would  arise  under  her      ewIrt. 
mother's  will  also,  and  the  Court  would  be  called  upon  to  oblige 
her  to  execute  the  power,  and  thereby  pass  the  property  to  the 
trusts  of  the  settlement. 

The  case  of  Holmes  v.  Coghill(i)  and  the  other  authorities  of  that 
class  go  to  this, — that,  where  a  person  has  a  general  power  of 
appointment,  the  subject  of  the  power  being  liable  to  his  debts,  and 
he  executes  the  power  in  favour  of  volunteers,  the  Court  draws  out 
from  the  volunteers  so  much  as  is  necessary  for  satisfying  the 
debts.  That  class  of  cases  is  founded  on  the  peculiar  consideration 
of  what  is  due  to  creditors,  and  is  an  effort  of  the  Court  to  prevent 
creditors  from  being  defeated  by  their  debtors.  This  is  the 
principle  in  Lord  Townsend  v.  Wyndham  (2).  Lord  Hardwickb  in 
that  case  felt  considerable  difficulty  as  to  the  way  in  which  the 
Court  had  arrived  at  the  conclusion  to  which  it  had  come  with 
respect  to  the  effect  of  the  appointment  of  personal  estate.  He 
reasons  upon  the  operation  of  the  statute  of  15  Eliz.,  and  refers 
to  the  judgment  of  Lord  Talbot  in  Shirley  v.  Lord  Ferrers  (a),  which 
has  been  often  cited  on  the  point,  and  where  a  voluntary  appoint- 
ment to  a  child  was  held  to  render  the  fund  applicable  to  debts. 
This,  he  says,  was  followed  by  Lascelles  v.  Lord  Comwallis  (4) ;  but 
there  is  certainly  a  great  step  between  the  two  cases.  In  the  latter 
case,  Lord  Cornwallis,  having  a  power  to  charge  an  estate  with 
8,0001.,  appointed  that  sum  to  Sir  Stephen  Fox,  as  a  security  for 
the  quiet  enjoyment  *of  lands  which  he  had  sold  to  him,  making  [  •285  ] 
the  appointment  void  if  no  incumbrance  should  arise.  No  necessity 
arose  for  resorting  to  this  security,  and  by  his  will  Lord  Cornwallis 
gave  the  sum  to  his  daughter.  He  did  nothing  more;  but  the 
Court  held  that  he  had  executed  his  power,  and  that  when  the 
indemnity  was  answered  there  was  a  resulting  trust  for  the 
appointor,  which  creditors  could  lay  hold  of.  Lord  Hardwickb 
says,  that  was  done  by  a  stretch  of  the  power  of  the  Court,  and  to 
prevent  creditors  from  being  defeated.  But  here  there  is  no  such 
principle.  There  is  no  creditor  applying,  and,  therefore,  those 
cases  do  not  apply. 

In  the  present  case,  the  whole  object  of  the  settlement  seems  to 

(1)  8  B.  B.  323  (12  Yes.  286).  7  Vesey  will  be  found  in  the  note  in 

(2)  2  Ves.  Sen.  1,  8,  9.  6  B.  R  at  p.  169.— 0.  A.  S. 

(3)  See  7  Ves.  603,  n.  (&).      Some  (4)  2  Vera.  466. 
cases  iu  the  notes  on  this  page  of 
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Swart  be  this — It  passes  all  that ''  she  or  her  husband  in  her  right "  takes 
BwABT.  during  the  coverture.  This  mode  of  expression  points  to  some 
distinction  intended  by  the  parties,  and  the  words  will  be  satisfied 
by  my  holding  that  they  extend  to  all  property  which  comes  to  the 
wife  during  the  coverture  for  her  separate  use,  as  well  as  what 
might  come  to  her  generally.  The  plain  intention  of  the  settle- 
ment, I  think,  is,  that,  while  she  should  be  under  marital  influence, 
she  should  be  shielded  from  that  influence.  But  further  than  that 
she  has  not  contracted  nor  agreed  to  exercise  in  any  particular  way 
any  power  which  she  might  be  able  to  exercise.  I  would  rest  the 
case  upon  that,  and  I  think  she  was  at  liberty  entirely  to  exercise 
it  as  she  thought  fit.  On  the  first  question,  therefore,  I  must  hold 
this  power  to  have  been  well  and  effectually  exercised. 

With  respect  to  the  point  taken  by  Mr.  Woodhome, — that  the 
interest  appointed  by  the  plaintiff  to  herself  by  way  of  annuity 
should  be  got  in  and  settled  for  the  benefit  of  all  the  objects  of  the 
settlement, — it  appears  to  me  that  the  plaintiff  was  entitled  to 
[  *286  ]  execute  the  power  in  the  form  *in  which  this  appointment  is  made. 
The  meaning  of  the  settlement  must  have  been,  that  any  property 
which  might  pass  by  it  should  so  pass  in  the  state  in  which  the 
plaintiff  should  acquire  it,  and  not  that  upon  being  acquired  it 
should  be  converted.  Upon  this  point  the  case  of  Thornton  v. 
Bright  (i)  applies.  Lord  Cottenham  there,  although  he  relied  upon 
the  fact  of  its  being  the  husband's  covenant  alone,  and  here  it  is 
the  wife  who  is  binding  herself,  yet  relied  also  upon  the  circum- 
stance that  the  intent  and  object  of  the  whole  covenant  was  not  to 
apply  to  property  as  to  which  any  express  order  or  direction  was 
given  inconsistent  with  the  purposes  of  the  settlement. 

There  is  next  the  question  as  to  the  1,0002.  appointed  by  the 
same  deed.  I  think  that  this  is  bound  by  the  trusts  of  the  marriage 
settlement.  I  am  told  that  the  1,0002.  is  only  appointed  by  a 
revocable  instrument ;  but  it  is  not  very  easy  to  see  what  a  power 
of  revocation  in  such  a  case  means,  when  it  is  to  be  applied  to  the 
payment  of  a  sum  of  money  actually  payable,  and  which  I  must 
assume  to  be  by  this  time  actually  paid.  Suppose  a  sum  of  moneys 
in  such  a  case  to  come  to  the  hands  of  the  party  entitled  toituiideir' 
the  appointment,  and  that  he  spends  it :  how  could  the  question  be> 
entertained,  whether  it  was  to  be  subject  to  a  power  of  revocation  ?' 
The  money,  as  soon  as  it  came  to  the  plaintiff's  hands,  is  bound  by 
the  settlement,  so  that  she  cannot  then  revoke  her  appoiutmQpt  <A 
(1)  45  BL  E.  36  (2  My.  &  Or.  230).. 


TOL.  XC] 
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it.  The  point  as  to  the  suggested  revocation  does  not,  in  fact,  arise. 
It  comes  too  late.  She  has,  indeed,  formally  reserved  to  herself 
the  power  of  revocation,  but  she  has  done  an  act  by  which  she  has 
deprived  herself  of  that  power  as  to  this  sum  of  1,000Z.  at  least. 
Suppose,  again,  that  at  the  date  of  the  settlement  she  had  been 
entitled  to  the  reversion  of  this  sum  by  an  appointment  subject  to 
the  power  of  revocation  in  herself, — her  assignment  contained  in  the 
settlement  would  *have  prevented  her  from  exercising  that  power, 
for  she  could  not  then  do  anything  in  derogation  of  her  own  act. 

The  other  questions  presented  to  the  Court  upon  the  special  case 
are  speculative  points,  applying  to  facts  which  have  not  arisen,  and 
on  which  the  Court  is  not,  therefore,  bound  to  express  any  opinion. 


BWABT 
EWART. 


[  •287  ] 


WYNDHAM  V.  FANE(i). 

(11  Hare,  287—296;  8.  0.  1  W.  E.  467.) 

A  bequest  of  residuary  personal  estate  to  the  testator's  wife,  daughter, 
and  son-in-law  (the  husband  of  the  daughter),  successively  for  life,  and, 
after  the  death  of  the  survivor,  in  trust  for  all  the  children  of  the  daughter 
who  should  live  to  attain  twenty- one  or  marry,  other  than  and  except  the 
eldest  and  second  sons,  if  any,  and  any  other  child  who  should,  by  virtue  of 
the  limitations  contained  in  the  said  will,  be  entitled  in  possession  to  the  said 
testator's  estates  thereinafter  mentioned,  or  the  rents  and  profits  thereof. 
The  estates  referred  to  were  by  the  said  will  appointed  (subject  to  prior  and 
existing  limitations)  to  the  use  of  the  daughter  for  her  life,  with  remainder 
to  the  use  of  her  husband  (the  said  son-in-law)  for  his  life,  with  remainder 
to  the  use  of  the  second  and  all  and  every  other  son  and  sons,  other  than 
and  except  an  eldest  son  of  his  said  daughter,  successively  in  tail  male,  with 
remainder  to  the  iise  of  the  first  and  all  and  every  other  the  daughter  and 
daughters  of  his  said  daughter  successively  in  tail  male,  with  remainders 
over.  The  testator's  daughter  left  two  sons  and  several  daughters.  The 
second  son  of  the  testator's  daughter  died  an  infant  unmarried,  in  the  life- 
time of  his  father  (the  testator's  son-in-law),  and  thereupon  the  eldest 
daughter  of  the  testator's  daughter  became  entitled  in  the  said  estates,  under 
the  appointment  contained  in  the  will,  to  an  estate  tail  male  in  remainder 
expectant  on  the  termination  of  the  preceding  estates  (of  which  the  life 
estate  of  her  father  was  one)  then  subsisting.  By  a  settlement  made  upon 
the  marriage  of  the  eldest  daughter,  and  by  a  recovery,  she,  her  father,  her 
husband,  and  the  other  parties  then  interested  in  the  estates,  concurred  in 
declaring  new  uses  thereof,  whereby  they  were  limited  to  such  uses  as  the 
father,  together  with  a  previous  tenant  for  life,  and  the  daughter  and  her 
husband,  should  jointly  appoint,  and  subject  thereto,  and  to  the  confirmation 
of  life  estates  and  certain  existing  powers  and  terms  of  years,  created  by  the 
anterior  settlements,  so  far  as  they  were  subsisting,  to  the  iise  of  trustees 
for  a  term  of  niuety-nine  years,  upon  trust  to  pay  the  rents  and  profits  to 
the  said  eldest  daughter,  for  her  separate  use,  and  subject  thereto,  to  the 

(1)  Collingwood    v.  Stanhope  (1869)      v.  Hill  [1902]  A.  0.  263,  71  L.  J.  Oh, 
L.  R.  4  H.  L.  43,  38  L.  J.  Ch.  421 ;      602,  86  L.  T.  773. 
Law  Union  and  Crown  Inaurance  Co. 
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Wtkdbam  ^^^^  ^^  ^®  husband  and  his  assigns,  with  remainders  oyer.    The  eldest 

V,  daughter  died  in  the  lifetime  of  her  father,  and  therefore  during  the  con- 

Famk.  tinuance  of  his  life  estate,  and  without  having  herself  come  into  possession 

of  the  settled  estates,  or  become  entitled  to  receive  the  rents  and  profits 

thereof: 

Held,  that,  upon  the  death  of  the  father,  the  husband  of  the  eldest 
daughter,  as  her  personal  representative,  became  entitled  to  an  equal  share 
of  the  residuary  personal  estate  of  the  testator,  as  one  of  the  children  of  his 
daughter,  notwithstanding  he  (the  husband  of  the  eldest  daughter)  became 
also,  under  the  recovery  and  marriage  settlement,  entitled  in  possession  to 
a  life  interest  in  the  settled  estates. 

The  following  facts  were  stated  apon  a  special  case  : 
Edmund  Lambert,  by  his  will,  dated  in  March,  1802,  bequeathed 
[  *288  ]  his  residuary  personal  estate  upon  trust  for  his  *widow,  his 
daughter  Lucy,  and  his  son-in-law  John  Benett,  successively,  for 
their  respective  lives;  and  after  the  death  of  the  survivor  of  them, 
in  trust  for  all  and  every  the  child  and  children  of  the  body  of  his 
said  daughter  Lucy  Benett,  begotten  or  to  be  begotten,  that  should 
live  to  attain  to  the  age  of  twenty-one  years,  or  day  or  days  of 
marriage,  whichever  should  first  happen,  other  than  and  except 
the  eldest  and  second  sons,  if  any,  and  any  other  child  who  should 
by  virtue  of  the  limitations  thereinafter  contained  be  entitled 
in  possession  to  his  (the  testator's)  manors  and  hereditaments 
thereinafter  mentioned,  or  to  the  rents,  issues,  and  profits  thereof, 
equally  to  be  divided  between  them  (if  more  than  one),  share  and 
share  alike,  as  tenants  in  common.  And  if  there  should  be  but 
one  such  child  (other  than  and  except  as  aforesaid)  then  in  trust 
for  such  only  child,  on  his  or  her  attaining  the  said  age  of  twenty- 
one  years,  or  day  of  marriage  before,  whichever  should  first  happen, 
to  and  for  his  or  her  own  absolute  use  and  benefit ;  and  in  the 
meantime  (after  the  decease  of  his  said  wife  and  daughter  and  the 
said  John  Benett)  and  until  such  child  or  children  should  have 
attained  his,  her,  or  their  age  or  respective  ages  of  twenty-one 
years,  or  day  or  days  of  marriage  as  aforesaid,  whichever  should 
first  happen,  in  trust  to  pay  and  apply  the  interest,  dividends,  and 
profits  thereof  for  or  towards  the  maintenance,  education,  or  other 
use  and  benefit  of  such  child  and  children.  And  the  testator,  after 
reciting  in  his  said  will  that  in  and  by  an  indenture  of  settlement, 
dated  in  December,  1782,  made  between  the  parties  therein  named, 
certain  manors,  hereditaments,  and  premises  therein  described 
were,  in  default  of  issue  of  his  son  Aylmer  Bourke  Lambert  (an 
event  which  afterwards  happened),  and  other  preceding  uses  (which 
afterwards  determined)  limited  in  use  as  the  said  testator  should 
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by  deed  or  will  appoint, — the  testator  thereby  appointed  the  said  Wyndham 
manors,  hereditaments,  and  premises  to  the  use  of  his  said  daughter  fans. 
Lucy  Benett  during  her  life,  with  remainder  to  *the  use  of  the  [  *2m  ] 
said  John  Benett,  the  husband  of  the  said  Lucy  Benett,  for  life, 
with  remainder  to  the  use  of  trustees  to  support  contingent 
remainders,  with  remainder  to  the  use  of  the  second  and  all  and 
every  other  son  and  sons  of  his  said  daughter  Lucy,  begotten  or  to 
be  begotten  (other  than  and  except  the  eldest  son),  successively  in 
tail  male,  with  remainder  to  the  use  of  the  first  and  all  and  every 
other  the  daughter  and  daughters  of  his  said  daughter  Lucy  Benett, 
successively  in  tail  male,  with  remainder  to  the  use  of  the  first  son 
of  his  said  daughter  Lucy  Benett,  begotten  or  to  be  begotten,  in 
tail  male,  with  divers  remainders  over.  And  the  will  contained  a 
clause  requiring  the  issue,  male  and  female  respectively,  of  his 
daughter  Lucy,  and  the  husbands  of  such  issue  female  in  case  of 
their  marriage,  and  their  heirs  male  respectively,  as  and  when  they 
should  severally  and  respectively,  by  virtue  of  the  limitations  therein- 
before contained,  become  and  be  entitled  in  possession  to  the  said 
hereditaments  and  premises,  or  to  receive  the  rents  and  profits 
thereof,  to  take  and  use  the  name  and  arms  of  Lambert  only. 

The  testator  died  in  1802.  Lucy  Benett  died  in  1827,  having 
had  two  sons  and  four  daughters,  namely,  John  (her  eldest  son, 
since  deceased),  Thomas  Edmund  (who  died  in  1829,  an  infant  and 
unmarried),  Lucy  Harriet  (the  wife  of  the  defendant  Arthur  Fane, 
who  was  her  eldest  daughter,  and  attained  twenty-one  years  of  age 
in  1823),  and  three  younger  daughters,  Ethelred  Catherine,  Anna 
Maria,  and  Fanny.  Lucy  Harriet  Fane  became  entitled,  under  the 
said  will,  on  the  death  of  her  brother  Thomas  Edmund  Benett 
without  issue,  to  an  estate  tail  male  in  the  said  settled  estates  in 
remainder,  expectant  on  the  death  without  issue  of  the  said  Aylmer 
Bourke  Lambert,  and  the  death  of  John  Benett,  her  father. 

After  the  marriage  of  Lucy  Harriet  with  Arthur  Fane,  *but  in  [  ^290  ] 
pursuance  of  articles  made  before  the  marriage,  by  deeds  of  lease 
and  release  of  the  8th  and  9th  of  November,  1833,  the  latter  made 
between  Aylmer  Bourke  Lambert,  of  the  first  part,  John  Benett 
(the  father),  of  the  second  part,  Arthur  Fane  and  Lucy  Harriet, 
his  wife,  of  the  third  part,  and  certain  trustees  and  releasees  and 
others,  of  the  fourth,  fifth,  sixth,  seventh,  and  eighth  parts,  and  a 
common  recovery  suffered  in  pursuance  of  an  agreement  contained 
in  the  said  release,  and  a  declaration  of  the  uses  of  such  recovery 
contained  in  the  same  indenture,  the  manor  and  hereditaments 


70» 


1858.    CH.    11  HARE,  290—291.  [b.b. 


Fane. 


Wyndham  comprised  in  the  settlement  of  December,  1782,  and  appointed  by 
the  said  will,  and  all  other  the  manors  and  hereditaments  in  the 
county  of  Wilts  whereof  the  said  Aylmer  Bourke  Lambert  was 
then  tenant  for  life  or  entitled  to  the  rents  and  profits  during  his 
life,  and  the  said  Lucy  Harriet  Fane  was  then  tenant  in  tail  in 
remainder,  or  which  were  in  anywise  subject  to  the  powers  or  trusts 
of  the  said  marriage  articles,  were  limited  to  the  use  of  such  person 
or  persons  for  such  estate  or  estates,  and  subject  to  such  conditions, 
as  the  said  Aylmer  Bourke  Lambert  and  John  Benett  (the  father), 
or  the  survivor  of  them,  together  with  the  said  Arthur  Fane  and 
Lucy  Harriet,  his  wife,  during  their  joint  lives,  or,  after  the  decease 
of  either  of  them,  then  together  with  the  survivor  of  them,  should 
appoint,  (but  which  power  was  never  exercised),  and  in  default  of 
such  appointment  (subject  to  the  confirmation  of  the  life  estate 
therein  limited  to  the  said  Aylmer  Bourke  Lambert  by  the  said 
settlement  of  December,  1782,  and  to  the  confirmation  of  certain 
terms  of  years  and  the  trusts  thereof  created  by  the  same  indenture, 
and  of  the  powers  therein  contained,  so  far  as  the  same  were  then 
subsisting  or  capable  of  taking  effect),  to  the  use  of  trustees  for  a 
term  of  ninety-nine  years,  if  the  said  Arthur  Fane  and  Harriet  his 
wife  should  both  so  long  live,  upon  trust,  to  receive  the  rents  and 
profits  of  the  said  manor  and  hereditaments,  and  pay  the  same  to 
[  •291  ]  the  said  Lucy  Harriet  Fane,  *for  her  separate  use,  without  power 
of  anticipation,  and  upon  the  expiration  or  sooner  determination 
of  the  said  term,  to  the  use  of  the  defendant  Arthur  Fane  and  his 
assigns  for  his  life,  with  divers  remainders  over. 

Lucy  Harriet  Fane  died  in  1845,  in  the  lifetime  of  her  father 
John  Benett,  without  having  herself  come  into  possession  of  the 
settled  estates  or  become  entitled  to  receive  the  rents  and  profits 
thereof. 

The  widow  of  the  testator  died  in  1836.  Aylmer  Bourke  Lam- 
bert died  in  1842,  without  issue  ;  and  thereupon  John  Benett  the 
elder  became  tenant  for  life  in  possession  of  the  settled  estates. 
John  Benett  the  elder  died  in  1862,  and  the  defendant  Arthur 
Fane  thereupon  became  tenant  for  life  in  possession  of  the  settled 
estates  by  virtue  of  the  uses  thereof  declared  by  the  release  of  the 
9th  of  November,  1888,  and  the  said  recovery. 

The  defendant  Arthur  Fane  took  out  letters  of  administration  to 
the  effects  of  his  deceased  wife  Lucy  Harriet,  and  claimed  to  be 
entitled  to  her  share  in  the  residuary  personal  estate  of  the  testator 
Edmund  Lambert,  which  residuary  personal  estate  consisted  of 
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three  sums  of  81.  per  cent.  Consols,  viz.,  1,465/.  4«.,  5,967i.  14«.  6d.,    Wyndbam 
and  6082.  18^.  9d, ;  and  were  upon  the  death  of  John  Benett  the        f^b, 
elder  (the  last  tenant  for  life  under  the  will)  divisible  between  the 
parties  entitled  thereto  under  the  same  will. 

The  opinion  of  the  Court  was  asked  on  the  question,  whether,  in 
the  events  which  had  happened,  the  said  three  sums  of  stock  and 
the  dividends  which  had  accrued  since  the  death  of  John  Benett 
the  elder,  were  divisible  in  equal  fourth  parts  amongst  the  adminis- 
trator of  Lucy  Harriet  Fane  the  eldest  daughter,  and  the  three 
younger  *daughters  of  their  respective  representatives,  or  in  equal  [  ^292  ] 
third  parts  amongst  the  three  younger  daughters  of  their  respective 
representatives,  excluding  the  representative  of  Lucy  Harriet 
Fane. 

Mr,  Messiter,  for  the  plaintiffs,  the  trustees. 

Mr.  Wigram,  Mr.  Baily,  and  Mr.  Sidebottom^  for  the  younger 
daughters : 

The  question  is,  whether  Lucy  Harriet  Fane  became  entitled  in 
possession  to  the  settled  estates  so  as  to  come  within  the  exclusive 
clause  in  the  bequest  of  the  personal  estate.  The  husband  of  the 
lady,  under  her  marriage  settlement,  and  by  means  of  the  recovery, 
is  now  in  the  enjoyment  of  the  estates,  as  derived  from  his  wife. 
It  is  substantially  her  interest  which  he  possesses,  and  his  posses- 
sion is  therefore  her  possession.  He  cannot,  therefore,  by  procuring 
administration  to  her  effects,  obtain  in  her  right  a  share  of  the 
residuary  estate,  which  was  clearly  designed  by  the  testator  for  the 
younger  children,  who  without  it  would  be  portionless:  Moneys 
penny  v.  Bering  (i),  Harrison  y.  Round  (2),  Chadwicky.  Doleman  (8). 
The  period  at  which  the  interests  of  the  children  in  the  residuary 
personal  estate  must  vest,  and  their  capacity  of  taking  be  deter- 
mined, is  after  the  decease  of  the  testator's  wife  and  daughter  and 
John  Benett  the  elder, — or  the  period  of  distribution, — and  the 
interest  of  the  daughter  in  the  settled  estates  became  vested  at  the 
same  time,  which  excludes  her  from  the  double  provision: 
Matthews  v.  Paul  (4).  In  construing  testamentary  provisions  made 
for  *the  benefit  of  classes  of  individuals  (especially  those  classes  [  *^^^  1 
for  whom  the  testator,  being  a  parent  or  standing  in  loco  parentis^ 

(1)  2  D.  M.  ft  G.  169,  166,  188.  (3)  2  Yern.  628. 

(2)  2  D.  M.  &  G.  190.  (4)  19  B.  E.  207  (3  Swanst.  328). 
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Wtnduam    is  bound  to  provide),  the  Court  is  more  guided  by  the  general  scope 
Fame.        ^^^  intention  of  the  provision  than  by  any  peculiar  phraseology. 

Mr.  Roll  and  Mr,  Fane,  for  the  husband  and  personal  repre- 
sentative of  Lucy  Harriet,  contended,  that,  according  to  the 
intention  of  the  will,  and  in  conformity  with  its  expression,  the 
estate  of  the  eldest  daughter  was  entitled  to  participate  with  those 
of  the  younger  daughters  in  the  residuary  personal  estate  of  the 
testator;  for  the  limitations  excluded  only  a  child  entitled  in 
possession  to  the  devised  estates,  and  which  the  eldest  daughter 
did  not  become.  On  attaining  her  age  of  twenty-one,  which  took 
place  in  1828,  as  well  as  at  the  time  of  the  recovery  and  resettle- 
ment of  the  estates  in  1888,  the  estate  of  the  tenant  for  life, 
Aylmer  Bourke  Lambert,  was  still  in  existence,  and  at  the  termina- 
tion of  that  estate  in  1842,  the  life  estate  of  John  Benett,  the  father, 
took  effect,  and  remained  in  existence  at  the  death  of  Lucy  Harriet 
in  1845.  Even  if  she  had  actually  become  entitled  in  possession  to 
this  estate  under  a  different  title,  it  would  not  then  be  such  an 
acquisition  as  would  exclude  her  :  Spencer  v.  Spencer  (1),  Taylor  v. 
Earl  of  Harewood  (2),  Adams  v.  Bush  (3). 

The  Yice-Ghangellob  : 

The  operation  which  it  is  in  this  case  contended  the  Court  should 
give  to  the  words  of  the  residuary  bequest,  which  exclude  from  the 
benefit  of  it  "  any  child  who  should  by  virtue  of  the  limitation 
thereinafter  contained  be  entitled  in  possession  "  to  the  estates 
referred  to,  goes  far  beyond  any  of  the  cases  which  have  been  cited, 
[  *294  ]  and,  as  I  believe,  any  that  have  before  occurred.  *In  the  case  of 
Matthews  v.  Paid  (4),  it  seems  impossible  to  say  that  the  fund  there 
in  question  was  not  vested  in  the  children,  subject  to  be  divested 
by  their  death  under  twenty-one.  In  the  present  case  the  testator 
may  by  his  will  have  manifested  a  general  intention  that  the  money 
and  the  estate  should  not  go  in  the  same  channel ;  but,  if  that  be 
so,  it  has  been  very  imperfectly  carried  out ;  and  the  language  in 
which  that  object  has  been  supposed  to  be  expressed  cannot,  I 
think,  be  applied  to  the  state  of  things  which  has  actually 
happened.  I  am  not  here  asked  to  treat  as  a  younger  child  one 
who  has  become  an  eldest  child ;  but,  supposing  for  this  argument 
that  the  estate  had  remained  as  it  stood  limited  at  the  death  of  the 

(1)  42  E.  E.  Ill  (8  Sim.  87).  (3)  64  R.  R.  759  (6  Ring.  N.  0.  654). 

(2)  64  R.  R.  332  (3  Hare,  372).  (4)  19  R.  R.  207  (3  Swanst  328). 
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testator,  I  am  asked  to  say  that  a  daughter  who  died  before  the  Wykdham 
fund  in  question  became  distributable,  is  excluded  from  participa-  wlifE. 
tion  in  it  because  her  heir  in  tail,  ''  by  virtue  of  the  limitation  " 
contained  in  the  will,  has  come  into  possession  of  the  settled 
estates.  No  authority  can  be  found  for  holding  that  the  executor 
of  a  person,  who,  under  the  bequest  in  the  will,  if  unqualified, 
would  take  the  personal  estate,  is  excluded  because  the  subsequent 
heir  in  tail  has  come  into  possession  of  other  property,  which  the 
testator  has  shown  it  to  be  his  intention  that  a  different  person 
should  take. 

The  estates  have  here  been  the  subject  of  the  recovery  and 
further  settlement  of  1838,  and  the  question  would  then  arise, 
whether  the  daughter  takes  the  settled  estates  by  virtue  of  the 
limitation  contained  in  the  will.  This  would  be  the  case  if  the 
effect  of  the  subsequent  dealing  with  the  estate  has  not  been  to 
displace  the  fee;  and  the  fee  would  not  be  displaced  where  the 
recovery  operates  simply  to  enlarge  the  estate  into  a  fee,  nor  where 
a  mere  charge  or  mortgage  has  been  made,  which  is  considered  as 
having  only  a  temporary  purpose,  and  the  party  takes  the  estate 
subject  *to  the  old  uses,  but  minus  the  charge.  The  case  of  [  ♦295  ] 
Harrison  v.  Round  (l)  was  one  in  which  the  sum  raised  by  way  of 
charge  had  come  to  the  possession  of  the  persons  entitled  to  the 
estate.  The  charge  was  created  by  the  father  and  son  ;  and  Lord 
St.  Leonards  observes,  that  the  son  took  the  estate  in  truth  **  under 
the  limitations  of  the  settlement.  The  settlement  gave  it  to  him 
originally,  the  recovery  deed  restored  it  to  him,  the  mortgage  deed 
kept  it  still  in  him,  and  no  act  was  done  to  take  it  from  him  " ;  and 
he  held,  that,  there  being  no  evidence  of  the  manner  in  which  the 
money  was  appropriated,  it  must  be  regarded  as  having  been 
received  by  the  father  and  son  in  respect  of  their  different  interests. 
In  the  case  now  before  me  the  father  joined  with  the  daughter  in 
the  resettlement  of  the  estate,  declaring  the  uses  of  the  recovery, 
and  an  entirely  new  set  of  limitations  were  introduced,  and  the 
whole  original  fee  was  displaced.  It  would  be  very  difficult  in  such 
a  state  of  things  to  arrive  at  the  conclusion  that  the  daughter  took 
the  estate  under  the  original  limitations  contained  in  the  will, 
although  it  is,  no  doubt,  true  that  trusts  of  this  description  are  not 
construed  so  rigorously  as  clauses  which  create  shifting  uses. 

If  it  were  necessary  to  determine  the  period  at  which  the  interests 
of  the  children  vested  in  the  property  in  question,  I  should  hold  the 
(1)  1  D.  M.  &  a.  190,  to  be  reprinted  in  91  B.  B. 
B.B. — ^VOL.  XO.  45 
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[•296] 


true  construction  to  be,  that  they  vested  at  the  ages  of  twenty-one 
or  marriage,  in  all  persons  except  the  person  whose  interest  was 
then  defeated  by  the  effect  of  the  exception  of  the  child  who  should 
be  entitled  to  the  estate  under  the  subsequent  limitations  in  the 
will.  The  judgment  in  Matthews  v.  Paid,  however,  seems  to  say 
that  the  interest  may  be  devested  at  any  period  up  to  the  time  of 
distribution,  and  I  rest  my  decision,  not  on  the  time  of  the  vesting 
of  the  ^interest,  but  on  the  fact  that  the  legatee  never  became 
entitled  in  possession  to  the  settled  estates,  either  under  the 
limitations  contained  in  the  will  or  otherwise. 


1868. 
July  1. 

Wood,  V.-C. 
[396] 


CHAELTON  v.  EENDALL. 

(11  Hare,  296-298.) 

Where  a  testator  had  directed,  that,  in  the  event  of  the  marriage  of  his 
daughter,  a  certain  portion  of  his  property  should  be  secured  to  her  and  the 
issue  of  her  marriage,  by  a  settlement  or  some  other  good  assurance,  in  such 
manner  as  his  trustees  or  trustee  for  the  time  being  might  think  fit,  the 
OouBT,  on  an  application  to  which  the  surviving  trustee  was  a  party,  approved 
of  a  power  in  the  settlement  made  on  the  marriage  of  the  daughter,  enabling 
her  to  appoint  by  will  a  life  estate  in  the  property  to  her  husband. 

P.  P.  Kendall,  the  father  of  the  plaintiff  Eachel  Martha  Pinckney, 
by  his  will,  dated  in  1881,  devised  his  real  estate  to  trustees  and 
their  heirs  upon  trust  for  sale,  and  to  stand  possessed  of  the  pro- 
ceeds upon  trust  to  apply  so  much  of  the  interest  and  annual 
produce  thereof  as  the  trustees  might  think  proper  in  the  main- 
tenance and  education  of  his  daughter  the  said  plaintiff,  then 
Eachel  Martha  Eendall,  until  she  should  attain  the  age  of  twenty- 
eight  years,  or  be  married  under  that  age,  with  such  consent  as 
therein  mentioned ;  and  in  the  event  of  her  marriage  with  such 
consent,  the  testator  thereby  directed,  authorised,  and  empowered 
his  said  trustees  or  trustee  for  the  time  being  to  secure  to  his 
daughter,  and  the  issue  of  her  marriage,  by  a  settlement,  or  some 
other  good  and  sufficient  assurance  in  the  law,  such  part  of  the  said 
trust  fund  as  should  amoimt  to  two-thirds  at  the  least,  in  such 
manner  as  his  said  trustees  or  trustee  for  the  time  being  might 
think  fit  and  advisable,  such  settlement  being  for  the  benefit  of  his 
said  daughter  and  her  issue. 

The  will  then  contained  directions  to  the  trustees  to  invest  the 
surplus  of  the  annual  produce  of  the  trust  fund  which  should  not 
be  applied  in  the  maintenance  and  education  of  the  said  plaintiff, 
in  order  that  the  same  might  accumulate  for  her  benefit,  and  to 
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transfer  to  her  such  trust  funds  and  accumulations,  for  her  own  use    Chakltok 
and  benefit,  on  *her  attaining  such  age  of  twenty-eight  years,  or     bbkdall. 
marrying  under  that  age  with  the  consent  aforesaid.     And  the      [*297] 
testator  bequeathed  his  residuary  personal  estate  upon  the  like 
trusts  as  were  thereinbefore  declared  of  the  proceeds  of  her  real 
estate. 

By  a  settlement  of  the  81st  of  December,  1852,  made  previous  to 
the  marriage  of  the  plaintiff  Bachel  Martha  Pinckney  with  her 
husband  John  Pinckney,  (and  which  marriage,  with  such  consent 
as  aforesaid,  took  place  on  the  4th  of  January,  1858),  it  was  agreed, 
among  other  things,  that  the  trust  funds  therein  mentioned,  con- 
sisting of  the  proceeds  of  the  real  estate  and  the  residuary  personal 
estate  devised  and  bequeathed  to  the  plaintiff,  Bachel  Martha 
Pinckney,  by  her  father  as  aforesaid,  should  be  transferred  to 
trustees  as  therein  mentioned,  and  that  two  equal  third  parts 
thereof  should  forthwith,  in  pursuance  of  the  directions  in  the  said 
will,  be  settled  and  secured  for  the  benefit  of  the  said  Bachel 
Martha  Pinckney  and  her  issue,  according  to  the  rules  of  equity  in 
such  cases,  and  under  the  approval  and  direction  of  the  Court  of 
Chancery,  if  such  approval  and  direction  could  be  obtained.  And 
it  was  thereby  provided  that  the  settlement  to  be  made  of  the  said 
two-thirds  should  settle  and  assure  the  same,  so  far  as  the  rules  of 
law  and  equity  would  allow,  upon  and  for  trusts  and  purposes,  and 
with,  under,  and  subject  to  powers  and  declarations  similar  to 
those  thereinafter  agreed  and  declared  of  a  certain  sum  of 
5,086Z.  12<.  Sd.  Consols,  and  with  all  such  powers  and  provisoes 
as  are  usual  in  such  cases ;  but,  nevertheless,  with  full  power  for 
the  parties  thereto  to  consent  to  any  variations  or  additions  the 
Court  might  think  fit  to  make. 

The  5,036Z.  128.  8d.  Consols  were  thereby  settled  upon  trust  for 
the  said  Bachel  Martha  Pinckney  for  her  life,  for  her  separate  use, 
without  power  of  anticipation,  and  after  *her  decease,  upon  trust  [  •298  ] 
for  such  person  or  persons,  for  such  period  or  periods  not  extending 
beyond  the  lifetime  of  John  Pinckney  the  husband,  for  such  intents 
and  purposes,  and  under  and  subject  to  such  powers  and  declara- 
tions, as  the  said  Bachel  Martha  Pinckney  should  by  will  appoint, 
and  subject  thereto  in  trust  for  the  children  of  the  said  marriage 
as  therein  mentioned,  with  a  limitation  in  default  of  issue  to  the 
next  of  kin  of  the  said  Bachel  Martha  Pinckney. 

The  bill  prayed  that  the  Court  would  approve  of  a  proper  settle- 
ment of  the  two-thirds  of  the  testator's  estate,  according  to  the 
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directions  of  the  will,  and  that  the  other  third  might  be  paid  to  the 
trustees  of  the  said  marriage  settlement  upon  the  trusts  thereby 
declared  of  the  same;  and  a  question  was  raised,  whether  the 
direction  of  the  testator  to  secure  two-thirds  of  his  estate  to  his 
daughter  and  the  issue  of  her  marriage,  would  warrant  the  intro- 
duction into  the  settlement  of  a  power  enabling  the  daughter  by 
her  will  to  appoint  that  portion  of  the  estate  to  her  husband  for  his 
life. 

Mr.  Hobhouse  and  Mr.  Wickens,  for  the  different  parties. 

The  Yice-Ghancbllor  held,  that  a  power  of  appointment  to  the 
husband  for  his  life  by  the  will  of  the  wife  might  be  properly  intro- 
duced into  the  settlement,  in  conformity  with  the  agreement 
contained  in  the  marriage  settlement  of  the  81st  of  December, 
1852,  made  with  the  approbation  of  the  surviving  trustee  of  the 
will,  and  to  which  he  was  a  party ;  and  which  agreement,  or  articles, 
he  directed  to  be  made  an  exhibit  in  this  cause  (i). 


1853. 
July  8. 

Wood,  V.-C. 
[299] 


In  ee  The  TRUSTS  op  the  WILL  op  JAMES  EICKIT. 

(11  Hare,  299—300;  S.  C.  1  Eq.  B.  2t\;  22  L.  J.  Ch.   1044;  17  Jur.  664; 
1  W.  B.  492  ;  21  L.  T.  0.  S.  334.) 

A  legacy  given  hy  the  testator  to  his  **  niece,  the  daughter  *'  of  his  late 
sister  Sarah :  Held,  to  he  taken  by  his  nephew,  the  son  and  only  child  of 
his  deceased  sister  Sarah  Ann. 

James  Eickit,  by  his  will,  dated  the  1st  of  February,  1845,  after 
directing  his  debts  and  funeral  and  testamentary  expenses  to  be 
paid,  and  appointing  his  wife  Lucy  Eickit,  and  Thomas  Powell,  his 
executrix  and  executor,  gave  all  his  household  goods  and  furniture, 
plate,  linen,  watches,  china,  glass,  books,  stock  in  trade,  book  debts, 
and  all  the  rest,  residue,  and  remainder  of  his  personal  estate  and 
effects,  of  what  nature  or  kind  soever,  and  wheresoever  situated,  to 
his  wife  Lucy  Eickit,  for  her  use  during  her  life ;  and  after  her 
decease,  he  directed  as  follows :  "  I  direct  the  said  Thomas  Powell, 
my  executor,  to  sell  and  dispose  of  all  and  singular  the  residue  of 
my  said  estate  and  effects,  and  divide  the  proceeds  thereof  equally 
between  my  brothers,  Stephen  Eickit  and  William  Eickit,  and  my 
niece,  the  daughter  of  my  late  sister  Sarah,  to  whom  I  give  and 
bequeath  the  same  to  and  for  their  own  absolute  use  and  benefit." 


(1)  See  Dickinson  v.  MoH,  85  B.  B.  273  (8  Hare,  178). 


VOL.  XC] 


1853.    CH.     11  HARE,  299—800. 


709 


The  testator  died  soon  after  making  his  will,  leaving  the  said 
Lucy  Bickit,  his  widow,  and  his  said  brothers,  Stephen  and 
William,  a  sister  whose  Christian  name  was  Silson,  not  mentioned 
in  the  will,  and  William  Wand,  the  son  and  only  child  of  the 
testator*s  then  deceased  sister,  Sarah  Ann  Wand.  The  testator 
had  had  no  other  sister  of  the  name  of  Sarah  except  the  said  Sarah 
Ann,  who  had  married  a  person  of  the  name  of  Wand,  the  father 
of  the  said  William  Wand,  and  he  had  no  niece  answering  the 
description  contained  in  the  will. 

The  residuary  fund  had  been  paid  into  Court  under  the  Trustee 
Belief  Act,  and  the  third  share  thereof  bequeathed  *to  the  niece, 
the  daughter  of  the  sister  Sarah,  was  claimed  wholly  by  William 
Wand,  the  son  of  Sarah  Ann,  on  the  one  hand,  and  by  him  and  the 
rest  of  the  next  of  kin  of  the  testator,  as  in  case  of  intestacy  as  to 
that  share,  on  the  other. 

Mr.  Ncdder,  for  the  petition,  in  which  all  the  claimants  joined, 
referred  to  Ryall  v.  Hannam  (i),  [a  case  decided  by  Lord  Langdale]. 

The  Vicb-Chancbllor  : 

The  testator  in  the  will  alludes  to  the  fact  of  his  sister  Sarah 
being  then  dead,  by  referring  to  her  as  his  "  late  sister  Sarah ; " 
and  then  he  intimates  that  the  legacy  is  intended  for  an  object  who 
must  be  living  at  the  date  of  his  will,  and  must  be  the  child  of  a 
sister  who  was  then  dead,  and  of  a  sister  who  bore  the  name  of 
Sarah.  All  these  conditions  of  the  description  concur  in  the  person 
of  William  Wand ;  he  is  also  the  only  child  of  Sarah  ;  and  I  do  not 
think  that  the  fact  of  his  being  a  male,  instead  of  a  female,  is  of 
sufficient  weight  to  exclude  him  from  the  benefit  of  the  gift.  The 
case  before  Lord  Langdale  is  a  much  stronger  case  than  the 
present.  _ 


In  re 

RlOKIT*8 
TBU8T& 


[  •800  ] 


WARTER  V.  ANDERSON. 

(11  Hare,  301—304 ;  S.  C.  1  Eq.  R.  266  ;  1  W.  B.  493;  21  L.  T.  0.  S.  219.) 

The  representatiye  of  a  deceased  trustee,  who  is  called  upon  to  transfer 
the  trust  property  to  new  trustees,  is  not  entitled  to  be  furnished,  at  the 
expense  of  the  fund,  with  a  duplicate  of  the  instrument  appointing  such 
new  trustees,  nor  is  he  entitled,  at  the  expense  of  the  fund,  to  an  attested 
copy  of  the  deed  creating  the  trust. 

The  bill  was  filed  by  two  new  trustees,  appointed  by  deed  of  the 
17th  of  May,  1851,  of  a  marriage  settlement  made  on  the  8rd  of 


1863. 
July  12. 

Wood,  V.-C 

r.  »oi  ] 


(1)  76  B.  B.  201  (10  Beav.  536). 
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Wabtbb  September,  1821,  against  the  executor  and  universal  legatee  of 
Akdbbson.  ^^^  '^^^  survivor  of  the  two  trustees  originally  appointed  of  such 
settlement ;  and  it  prayed  that  an  account  of  the  dividends  of  the 
trust  funds  received  by  the  defendant  and  his  testator  might  be 
taken,  and  payment  made  out  of  the  estate  of  the  testator,  and  by 
the  defendant  personally  ;  and  that  the  defendant  might  be  decreed 
to  transfer  to  the  plaintiffs  a  principal  sum  of  1,580!.  Bank  Ql.  5s. 
per  cent.  Annuities,  the  settled  fund,  and  to  deliver  up  to  them  the 
said  settlement,  and  all  other  papers  relating  to  the  trust  estate. 

The  bill  stated  the  death,  in  1850,  of  Anderson,  the  last  survivor 
of  the  two  original  trustees,  the  constitution  of  Anderson,  the 
defendant,  as  his  legal  personal  representative,  and  the  appointment 
of  the  plaintiffs  as  new  trustees,  by  deed  of  the  17th  of  May,  1851 ; 
that  notice  of  such  appointment  was  given  to  the  defendant  and  his 
solicitors,  to  whom  a  copy  of  the  deed  had  been  given,  and  who  had 
examined  it  with  the  original.  The  bill  alleged  that  the  defendant 
refused  to  transfer  the  stock  or  deliver  up  the  settlement,  unless 
they  were  furnished  with  an  attested  copy  of  the  settlement,  and  a 
duplicate  of  the  deed  of  appointment  of  new  trustees,  at  the  expense 
of  the  trust  estate,  and  unless  certain  costs  were  paid  to  his  solicitor 
out  of  the  same  estate ;  and  that  certain  costs  had  already  been 
taxed  and  paid  to  them. 
[  •302  ]  It  appeared  in  evidence,  that,  after  the  payment  of  certain  *co8t8, 

and  after  some  correspondence  with  respect  to  the  claim  of  the 
defendant  to  an  attested  copy  of  the  settlement,  the  defendant's 
solicitor  on  the  20th  of  June,  1852,  wrote  to  the  plaintiffs*  solicitor 
requiring  to  know,  whether  he  objected  to  give  the  defendant  a 
duplicate  of  the  deed  of  appointment,  intimating  at  the  same  time, 
that,  if  that  were  objected  to,  they  should  take  the  opinion  of 
counsel  upon  the  point,  and  whatever  the  result  might  be  they 
should  charge  the  trust  funds  with  the  costs  so  incurred. 

Mr.  Glasse  and  Mr.  Gordon  Whiibread^  for  the  plaintiffs. 
Mr.  Baxly  and  Mr.  Simpson  for  the  defendant.     ♦     ♦     ♦ 

[303]       The  Vicb-Chancellor  : 

I  have  always  considered  that  a  trustee  is  bound  to  act  with 
reference  to  the  trust  fund,  whenever  a  clear  legal  title  to  it  is  shown. 
I  remember  a  case  before  the  Lord  Justice  Knight  Bruce,  when 
Yice-Chancellor,  in  which  a  trustee  was  refused  his  costs  of  a  suit 
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where  the  plaintiff  proved  his  title  that  depended  on  a  pedigree,  the      v^abtbb 

Court  holding,  that  the  trustee  ought  to  have  satisfied  himself  of    andbbsoit. 

the  fact  out  of  Court    It  may  he  reasonable  that  a  trustee  should 

have  a  release  from  his  cestui  que  trust,  but  the  Court  has  in  several 

cases  held,  that  he  is  not  entitled  to  a  release.    In  the  present  case, 

the  question  whether  the  trustee  is  to  have  his  costs  must  depend 

on  the  question  of  his  right  to  demand  a  duplicate  of  the  deed  of 

new  appointment,  and  I  cannot  hold  that  he  was  so  entitled.    At 

first  the  whole  dispute  appears  to  have  arisen  on  the  supposed  right 

of  the  trustee  to  have  an  attested  copy  of  the  settlement — that  was 

unreasonable.     He  had  a  copy,  and  an  attested  copy  could  not  be 

of  the  slightest  use,  for  no  person  could  ground  any  claim  against 

the  trustee  except  through  the  settlement ;  and  the  claimant  would 

then  be  bound  to  produce  it.     Next  came  the  demand  about  the 

other  costs,  to  which  the  plaintiffs  made  a  very  reasonable  answer, 

offering  that  40Z.  should  be  retained  by  the  trustee  to  meet  anything 

which  might  be  found  to  be  due,  but  declining  to  furnish  an  attested 

copy  of  the  settlement.     Then  comes  the  point  with  regard  to  the 

duplicate  of  the  deed  appointing  the  new  trustees ;  which  is  raised 

by   the  letter  of  the  defendant,   of  the  25th  of  June,  1852.    I 

cannot  say  that  the  plaintiffs   might   not   have   reasonably   felt 

annoyed,  *af ter  having  paid  a  considerable  bill  of  costs,  to  find  that       [  ^304  ] 

they  would  be  required  to  pay  further  costs,  and  that  now,  for  the 

first  time,  in  this  late  stage  of  the  correspondence,  a  duplicate  of 

the  deed  of  May,  1851,  is  required,  of  which  the  defendant  had  a 

copy,  which  had  been  examined  with  the  original.     The   trustee 

then  threatens  to  pay  the  money  into  Court,  which,  however,  is  not 

done,  and  the  present  bill  is  filed.     I  quite  feel  the  unpleasant 

position  in  which  a  trustee  is  left,  in  not  having  in  his  hands  full 

evidence  of  the  appointment  of  new  trustees ;   and  I  know   the 

request  for  a  duplicate  has  been  often  made  by  conveyancers,  but  I 

do  not  know  of  any  case  where  it  has  been  given.     The  parties  who 

are  appointed  have  a  right  to  call  on  the  old  trustee  to  act  on 

the  deed  of  appointment ;  and  the  latter,  on  a  clear  title  being 

shown,  cannot  refuse  to  pay  over  the  money  on  the  ground  that  he 

is  not  furnished  with  the  deed.     If  it  were  a  case  of  law, — against 

the  trustee, — a  case  of  ejectment  for  instance,  there  could  not  be  a 

moment's  doubt  that  the  plaintiffs  must  succeed.     In  this  Court  a 

trustee  is  held  entitled  to  reasonable  protection.    He  has  a  right  to 

have  an  examined  copy,  and  that  he  took  in  the  present  case.    If 

the  retiring  trustee  requiring  for  his  own  satisfaction  more  than  is 
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his  strict  right,  had  asked  for  a  duplieate  of  the  deed  at  his  own 
expense,  the  Court  might  have  thought  it  a  reasonable  request,  and, 
on  the  question  of  costs,  have  considered  that  so  reasonable  a 
request,  made  before  the  bill  was  filed,  should  have  been  complied 
with.  In  the  circumstances  of  the  present  case,  the  defendant  has 
placed  himself  in  the  position  of  having  a  bill  filed  against  him,  by 
making  demands  upon  which  he  was  not  entitled  to  insist. 

In  the  direction  to  tax  the  costs,  the  defendant  was  not  allowed  the 
costs  of  the  suit,  or  of  the  correspondence  as  to  the  attested  copy  or 
duplicate  instrument,  or  of  the  opinion  of  counsel  relating  thereto. 


1853. 
July  13. 

Wood,  V.-O. 
[305] 


SIR  HORACE  ST.  PAUL  v.  The  BIRMINGHAM, 
WOLVERHAMPTON,  and  STOUR-VALLEY  RAIL- 
WAY  COMPANY. 

(11  Haro.  305—314  ;  8.  C.  1  Eq.  E.  274  ;  17  Jur.  1176  ;  1  W.  E.  494; 
21   L.  T.  0.  S.  226.) 

A  landowner  agreed  to  sell  land  to  a  Eailway  Company,  and  the  Company, 
requiring  immediate  possession  of  it,  offered  to  deposit  the  purcliase 
money  in  a  certain  Bank  in  the  joint  names  of  the  vendor  and  the  chairman 
of  the  Company,  pending  the  investigation  of  the  title.  The  vendor 
assented  to  the  deposit  being  made,  but  in  a  different  Bank,  and  stipulated 
also  that  he  should  be  paid  51,  per  cent,  interest  from  the  time  possession 
was  given.  The  deposit  was  accordingly  made,  and  possession  taken  by 
the  Company.  Before  the  conveyance  was  completed,  the  bankers  with 
whom  the  money  stood,  became  bankrupt,  and  most  of  it  was  lost :  Held, 
that  the  loss  must  be  borne  by  the  vendor,  the  deposit  having  been  made 
and  accepted  as  payment,  and  not  merely  as  security. 

A  SPECIAL  CASE.  The  [special]  Act  incorporating  the  defendants 
enabled  them  to  make  a  railway  over  certain  lands  in  the  parish  of 
Tipton,  belonging  to  the  plaintiff;  and  the  Lands  Glauses  Consolida- 
tion Act,  1845,  (1)  [was]  in  the  usual  form,  by  reference,  made  part 
of  [the  special]  Act.  In  March,  1850,  the  agents  of  the  plaintiff  and 
of  the  defendants  signed  a  contract,  which  was  as  follows : 

"  The  Company  are  to  pay  for  2a.  Ir.  12p.  of  freehold  land,  and 
for  two  dwelling-houses,  and  compensation  for  the  loss  of  two  coal 
pits,  and  for  the  cost  of  removing  and  rebuilding  casting-housw, 
dressing-shops,  stores,  wheelwrights'  shops,  and  for  all  other  loss 
and  inconvenience  occasioned  to  Sir  Horace  St.  Paul's  property,  by 
reason  of  the  Company's  works,  which  are  to  be  executed  according 
to  the  altered  section,  the  sum  of  4,069Z.,  but  this  sum  is  exclusive 


*  THe  Act  is  wrongly  entitled  and  dated  in  the  orig;inal  report. 
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of  tenantB'  compensation.     The  whole  of  the  property  is  in  the         Sib 
occupation  of  tenants  holding  from  year  to  year,  or  in  Sir  Horace      *    ^^ 
St.  Paul's  own  occupation."  ^""  ^^^ 

^  M  INGHAM, 

On  the  15th  of  May  the  Company's  solicitor  waited  upon  the      Wolvbb- 
plaintiff's  solicitor,  and  asked  for  permission  to  take  possession  of    andStoub 
the  land,  and  offered  to  deposit  the  purchase  money  temporarily  in  raiuvay  Co 
joint  names  in  the  Bank  of  the  Birmingham  Town  and  District 
Banking  Company,  (the  defendants'  bankers,)  pending  the  investi- 
gation of  the  *title  and  completion  of  the  conveyance ;  but  the  plain-       l  ^306  ] 
tiff's  solicitor  proposed,  that,  subject  to  the  approval  of  the  plaintiff's 
land  agent,  the  Company  should  deposit  the  amount  in  Messrs. 
Buffords  and  Wragge's  Bank.    No  definite  arrangement  was  made  at 
this  interview,  but  the  plaintiff's  solicitor  promised  to  communicate 
with  the  plaintiff  on  the  subject.    On  the  28th  of  May,  1850,  the 
defendants'  solicitor  wrote  to  the  plaintiff's  solicitor  as  follows: 

**  We  are  waiting  to  hear  from  you  as  to  the  proposed  investment 
of  the  purchase  money  pending  completion  of  the  conveyance. 
May  we  give  the  contractor  possession  ?  it  is  much  wanted." 

The  words,  ''proposed  investment"  in  this  letter,  referred  to  the 
said  proposal  made  orally  on  the  15th  of  May  preceding.  On  the 
1st  of  June  the  defendants'  solicitor  wrote  to  the  plaintiff 's  solicitor, 
as  follows : 

I  expect  to  have  the  cheque  for  Sir  Horace's  purchase  money  on 
Monday.  May  I  then,  on  setting  it  apart,  give  the  contractor 
possession,  being  personally  responsible  for  the  making  of  the 
investment  when  you  are  prepared.  I  am  afraid  of  getting  blamed 
if  there  be  further  delay.     A  line  by  return." 

To  this  the  plaintiff's  solicitor  returned  the  following  reply : 

*'  4th  June,  1850, 

"  Upon  your  client's  purchase  money  being  deposited  in  the  Bank 
of  Messrs.  Bufford  and  Wragge,  in  the  joint  names  of  Sir  Horace 
St.  Paul  and  the  chairman  of  your  Company,  and  on  receiving  your 
undertaking  that  the  purchase  be  completed  with  as  little  delay  as 
possible,  and  that  your  clients  will  pay  Sir  Horace  5L  per  cent, 
interest  on  his  purchase  money  from  the  time  of  entry  *until  [*307] 
completion  of  the  purchase,  we  will  consent,  on  behalf  of  Sir  Horace 
St.  Paul,  to  your  Company's  contractor  having  immediate  possession 
of  the  land,  &c.,  at  Tipton,  which  they  have  agreed  for.  We  must 
require  yon,  before  taking  possession,  to  arrange  with  Messrs. 
Deeley  and  Thomas,  who  now  occupy  the  property,  and  whose  consent 
is  necessary  to  be  obtained  by  your  clients." 
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Sir  The  letter  of  the  4th  of  June  was  not  replied  to ;  but  on  the 

i-,  3rd  of  July,  1850,  the  solicitor  of  the  Company  deposited  4,000Z. 

MiNOHAM      ^^  *^®  Bank  of  Messrs.   Ruflfords  and   Wragge,   (who  were  the 

woLVER-      bankers  of  the  plaintiff  and  not  of  the  Company,)  in  the  joint 

AND  sTODB    names  of  Sir  Horace  St.  Paul  and  Mr.  Letsum,  the  chairman  of 

Railwayed,  t^®  Company,  and   on   the  4th  of  July  the  defendants'  solicitor 

produced  to  the  plaintiff's  solicitor  the  deposit  note  for  the  4,000i. ; 

and  on  the  same  day  the  Company  by  their  contractors,  with  the 

consent  of  Messrs.  Deeley  and  Thomas,  whose  claim   had  been 

satisfied,  entered  into  possession  of  the  property,  and  continued  to 

retain   such  possession.      The  possession,  in  fact,  was  taken   by 

the  Company  about  two  days  before  the  deposit  was  made;  and 

the  plaintiff's   solicitors,  having  required   the   Company  to  quit 

possession,  withdrew  the  notice  to  that  effect  on  such  production 

of  the  deposit  note. 

Before  any  conveyance  had  been  executed  by  the  plaintiff  to  the 
defendants,  Messrs.  Buffords  and  Wragge  became  bankrupts ;  and 
the  case  stated  that  their  estate  would  pay  a  dividend  of  about  4«. 
in  the  pound  only;  and  the  question  was,  whether  the  loss  sus- 
tained in  respect  of  the  4,000!.  should  be  borne  by  Sir  Horace 
St.  Paul,  or  by  the  Company,  or  by  both,  and  if  by  both,  in  what 
proportions. 

Mr.  Roll  and  Mr,  G.  L.  Russell  for  the  plaintiff: 
[  •308  ]  The  question  is,  whether  the  deposit  of  the  money  in  the  *Bank 

of  Ruffords  and  Wragge  was  by  way  of  security  or  as  pa3rment. 
It  was  clearly  as  security  only.  The  Company  substituted  for 
their  own  convenience  that  mode  of  security,  instead  of  adopting 
that  which,  in  such  cases,  is  pointed  out  by  the  85th  section  of 
the  Lands  Clauses  Consolidation  Act.  *  *  Whatever  interest 
the  bankers  had  paid  on  the  amount  of  the  deposit  would  have 
been  payable  to  the  Company,  not  to  the  plaintiff,  for  the  plaintiff 
would  receive  his  interest  from  the  Company  at  5i.  per  cent,  in  any 
event.  The  deposit  was  not  made  as  the  price  of  the  land,  but  as 
the  price  of  the  accommodation  of  having  immediate  possession ; 
and  it  is  not  undeserving  of  remark  that  the  money  paid  into  the 
Bank  was  not  the  entire  purchase  money  of  4,069^,  as  must  have 
been  the  case  if  it  had  been  intended  as  payment  to  the  vendor : 
Roberts  v.  Massey  (i),  Acland  v.  Gaisford  (2). 


(1)  9  R.  B.  227  (13  Ves.  561). 


(2)  17  R,  E.  177  (2  Madd.  28). 
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The  Solicitor- General,  Mr.  Craig,  Mr,  Hedge,  and  Mr.  Lambert         Sib 
.      ,  V     ^  H.  St.  Paul 

for  the  Company  :  ^^ 

*     *     The  payment  of  purchase  money  into  Court  is  payment     minoham, 
to  the  vendor,  and  the  only  qualification  of  the  vendor's  right  to     ha^pton 
the  money  is,  that  it  cannot  be  interfered  with  except  upon  notice    -a.ito  stour 
to  the  purchaser.  Railway  Co. 

[309] 

(The   Vicb-Chancbllob  :    The  payment   into   Court   stops   the 
running  of  interest.    Here  you  are  to  pay  interest.) 

That  is  by  special  agreement;  and  such  a  stipulation  shows 
that  the  payment  was  not  by  way  of  investment  as  a  security,  but 
that  the  vendor  considered  this  to  be  such  a  payment  to  himself, 
that,  unless  he  stipulated  for  interest,  none  would  run.  The  cases 
of  Burroughes  v.  Brown  (i).  Smith  v.  Jackson  (2),  and  Doyley  v. 
The  Countess  of  Powis  (3),  are  cases  of  the  application  of  the 
common  rule,  which,  as  between  vendor  and  purchaser,  in  such 
cases  throws  the  risk  on  the  vendor.     ♦     ♦     ♦ 

Thb  Vicb-Chancbllor  : 

The  case  must  depend  entirely  upon  the  correspondence,  and 
the  exact  nature  of  the  contract  entered  into  between  the  parties. 
The  first  point  put  by  the  Solicitor-General,  ♦is  one  in  which  I  [  *310  ] 
cannot  at  all  acquiesce.  The  way  in  which  he  first  put  the  case 
was  this,  that  inasmuch  as  when  a  contract  has  been  entered  into 
on  the  behalf  of  two  parties,  the  one  to  buy  and  the  other  to  sell, 
the  estate,  which  forms  the  subject  of  the  contract,  becomes  from 
that  moment  the  property  of  the  purchaser,  and  he  is  liable  to  all 
the  incidents  or  accidents  that  may  happen  to  the  property  ;  so,  on 
the  other  hand,  the  money  becomes  from  that  instant  the  property 
of  the  vendor,  and  he  is  liable  to  all  the  accidents  which  may  occur 
to  it.  In  truth,  that  view  of  the  question  does  not  in  any  way 
assist  the  Court  in  arriving  at  a  decision  in  this  particular  case ; 
for  although,  when  the  contract  is  completed,  the  rights  of  the 
parties  are  ascertained  from  the  moment  it  was  entered  into  to  be 
such  as  are  stated  by  the  Solicitor-General,  yet,  until  the  money  is 
paid,  so  long  as  it  remains  in  the  undistinguished  mass  in  the 
pocket  of  the  purchaser,  it  is  impossible  to  say  it  is  not  the  pur- 
chaser's money.     In  Roberts  v.  Massey  (4),  Sir  William  Grant 

(1)  89  B.  E.  696  (9  Hare,  609).  (3)  2  Br.  0.  C.  33. 

(2)  16  B.  B.  279  (1  Madd.  618,  620).  (4)  9  B.  B.  227  (13  Yes.  661) 
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Sir         holds  clearly,  that,  even  setting  the  money  apart  with  notice  to 

\  ^^^   the  vendor,  does  not  throw  any  liability  upon  the  latter,  or  oblige 

Thk  Bib-     JjJjjj  qq  mudi  ag  to  intimate  his  dissent  from  that  course,  in  case 

MIKOHAV, 

woLVER-     he  does  not  either  expressly  or  implicitly  assent  to  it.    I  do  not 

HAM  pro  IT 

andStour  think,  therefore,  that  reference  to  this  principle  very  much 
RaTm-ay^o.  ^^dvances  the  consideration  of  this  case.  The  real  point  now  to 
be  decided  is,  whether,  under  the  correspondence  which  has  taken 
place,  there  has  been  a  payment  of  the  purchase  money  on  the 
part  of  the  purchaser  assented  to  by  the  vendor?  For  that 
purpose  the  case  of  Bun^ouglis  v.  Broivne  (i)  is  of  some  importance ; 
and,  as  in  that  case,  it  is  necessary  to  look  at  the  position  of  the 
parties,  and  at  the  exact  words  of  the  letters  which  have  passed, 
in  order  to  arrive  at  a  conclusion. 
[  'Sil  ]  The  original  contract  was,  that  the  vendor  was  to  sell,  for  *the 

price  of  4,069Z.,  certain  property,  which  the  Company  were  to  buy. 
Nothing  was  said  as  to  the  time  of  the  completion  of  the  contract ; 
and  under  that  form  of  contract,  if  there  had  been  tardiness  on 
the  part  of  the  Company,  the  vendor  might  have  filed  his  bill  to 
have  it  completed ;  but,  until  its  actual  completion,  the  Company 
were  not  bound  to  take  possession  or  to  pay  the  purchase  money. 
However,  they  want  to  obtain  possession,  and  then  a  new  state  of 
things  occurs.  They  cannot  take  possession  without  the  assent  of 
the  vendor,  and  although  they  have  a  contract,  a  new  arrangement 
and  a  new  term  of  agreement  must  be  come  to  before  that  can  be 
done.  The  Company  say,  that  strictly  speaking,  under  any 
circumstances,  the  parties  taking  possession  are  bound,  by  the  law 
of  this  Court,  to  pay  the  purchase  money ;  they  cannot  take  the 
estate  and  retain  the  purchase  money  too.  The  Company  however 
did  not  say  that  they  wished  to  take  possession  and  to  pay  the 
purchase  money  and  waive  any  question  as  to  the  title.  They  said, 
in  effect,  that  they  did  not  wish  to  do  either  of  the  two  latter 
things ;  they  wished  to  take  possession  and  at  the  same  time  to 
reserve  the  power  of  investigating  the  title,  whilst  the  purchase 
money  should  be  handed  over.  The  Company's  agent  proposes  to 
deposit  the  purchase  money  temporarily  in  certain  joint  names 
with  the  Birmingham  Banking  Company,  pending  the  investigation 
of  title  and  the  completion  of  the  conveyance ;  and  the  other  side 
say  their  proposition  is,  to  make  the  deposit  in  Messrs.  Bufforda 
and  Wragge's  Bank.  There  is  no  written  paper  expressing  the 
terms  of  this  first  proposal  on  either  side ;  but  it  is  admitted  that 

(1)  89  B.  B.  596  (9  Haro,  609). 
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the  proposal  was,  not  to  pay,  but  to  deposit  the  money  in  some         Sie 

place  to  be  agreed  upon,  in  the  names  of  the  two  parties.    About  "  \  ^^^ 

a    fortnight   later,    the    Company's    agents    wrote    thus:     "We  3^2 *« 

are  waiting  to  hear  from  you  as  to  the  proposed  investment  of  wolvbb- 

HAMPTON 

the  purchase  money  pending  the  completion  of  the  conveyance."  and  Stour 
Then  comes  the  letter  of  the  1st  June,  in  which  the  Company's  raT^way^o. 
agent  says,  "  I  expect  to  have  the  cheque  for  ♦Sir  Horace's  pur-  [  •312  ] 
chase  money  on  Monday.  May  I  then,  on  setting  it  apart,  give 
the  contractor  possession,  being  personally  responsible  for  making 
the  investment  when  you  are  prepared."  On  the  4th,  the  vendor's 
agent  answers, — "Upon  your  client's  purchase  money  being 
deposited  in  the  Bank  of  Buffords  and  Wragge,  in  the  joint 
names  of  Sir  Horace  St.  Paul  and  the  chairman  of  your  Com- 
pany, and  on  receiving  your  undertaking  that  the  purchase  shall 
be  completed  with  as  little  delay  as  possible,  and  that  your  client 
will  pay  Sir  Horace  51.  per  cent,  on  his  purchase  money  from  the 
time  of  entry  until  completion  of  the  purchase,"  they  will  consent 
to  immediate  possession  being  taken.  Now,  if  the  investment 
mentioned  in  these  letters  of  the  1st  and  4th  of  June,  instead  of 
payment  into  a  Bank,  had  been,  as  in  the  case  of  Burroughea  v. 
Browne,  an  investment  in  stock,  I  should  have  had  no  doubt  that 
it  was  an  investment  of  the  purchase  money  not  made  speculatively 
on  the  responsibility  of  the  purchaser,  but  set  apart  with  the 
consent  of  Sir  Horace  St.  Paul.  Instead  of  such  an  investment, 
however,  the  payment  assented  to  and  made  is  a  payment  into  a 
Bank.  Mr,  Roll,  in  his  reply,  commented  on  the  term  introduced 
on  behalf  of  the  purchaser,  that  interest  should  notwithstanding 
be  paid.  There  is  no  statement  as  to  whether  the  Bank  were  to 
allow  any  interest  on  the  fund  deposited;  if  none  were  to  be 
allowed,  the  stipulation  as  to  interest  was  necessary  on  behalf  of 
the  vendor,  the  purchasers  having  possession  of  the  land ;  and  so 
also  it  might  have  been  if  the  Bank  should  allow  interest,  as  that 
interest  might  be  less  than  51.  per  cent.  The  vendor's  agent  might 
therefore  reasonably  add  the  term,  that  he  would  require  interest 
from  the  time  of  the  entry  of  the  purchasers  into  possession,  when 
his  receipt  of  rents  from  the  land  would  necessarily  cease.  In  this 
manner  the  purchase  money  is  dealt  with,  and  possession  of  the 
land  is  obtained. 

Upon  these  facts  I  ask  myself  this  question, — suppose  an  action       [  8is  ] 
had  been  brought  by  Sir  Horace  St.  Paul  for  the  money,  looking 
to  the  whole  of  the  letters,  would  it  be  possible  to  say,  that  the 
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Sib  purchaser  could  not  plead  accord  and  satisfaction,  except  as  to  the 

;,  692.  remaining  unpaid  ?    In  the  correspondence  the  money  is  all 

MiKGHAM  tJiJ^ougli  ^6*^1'  with  as  purchase  money,  and  as  purchase  money  it 

WoLVEB-  was  deposited. 

HAM  PTON 

AND  Stoub  I  am  of  opinion,  that  accord  and  satisfaction  to  that  extent  would 
Rai^watCo.  ^^^^  '^^^^  ^  S^od  P^^^*  ^^  ^^^^  ^0^  seem  to  me  possible  to  adopt 
the  only  other  alternative,  that  it  was  merely  intended  as  a  security. 
The  proposal  was  no  doubt  for  the  benefit  of  the  Company ;  but  I 
cannot  notice  the  speculations  on  either  side  as  to  the  cause  of  the 
loss.  If  the  Company  had  not  required  to  take  possession  before 
the  purchase  was  completed,  no  doubt  it  would  not  have  occurred  ; 
neither  would  it  have  occurred  if  the  plaintiff 's  agent  had  acquiesced 
in  the  deposit  being  made  in  the  Bank  suggested  on  the  part  of  the 
defendants.  The  proposal  being,  as  I  have  said,  for  the  benefit  of 
the  Company,  the  plaintiff  might  have  been  advised  to  say,  I  do 
not  want  the  money  paid  down  :  take  your  own  course  and  I  shall 
take  mine  ;  you  must  wait  until  I  give  you  the  conveyance :  or  he 
might  have  answered,  '*  I  shall  insert  the  stipulation  that  it  shall  not 
be  at  my  risk ;  "  he  did  not,  however,  do  so.  He  only  said,  "  You 
shall  have  possession,  paying  your  purchase  money  into  the  Bank, 
and  paying  me  5L  per  cent,  interest.''  I  should  have  to  get  rid  of 
every  word  in  the  letters  and  correspondence,  if  I  were  to  treat  this 
as  otherwise  than  an  actual  parting  with  the  purchase  money ;  and 
the  moment  you  ascertain  that  it  is  purchase  money,  it  follows  that 
it  is  the  property  of  the  vendor  and  is  held  at  his  risk.  The  only 
question  I  have  had  to  trace  through  the  evidence  is,  whether,  in 
point  of  fact,  the  vendor  consented  to  the  particular  manner  in 
which  his  purchase  money  should  be  appropriated  and  set  apart  ; 
[  *814  ]  and  it  being  so  paid  with  his  *consent  and  concurrence,  I  am  sorry 
to  say  that  he  must  bear  the  loss. 

It  has  been  said,  that  it  would  in  such  a  case  be  the  most  equit- 
able arrangement  that  the  parties  should  bear  the  loss  equally 
between  them,  but  I  do  not  know  any  legal  way  of  arriving  at  such 
a  determination.  I  have  been  forced  to  conclude  that  the  purchase 
money,  which  has  been  lost  by  the  bankruptcy,  was  the  property  of 
one  of  the  parties.    It  could  not  be  held  that  it  belonged  to  both. 
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WOODS  V.  TOWNLEY.  ises. 

July  20,  21. 
(11  Hare,  314—320;  S.  0.  23  L.  J.  Oh.  281 ;  3  Jur.  N.  S.  41 ;  1  W.  R  504.)  "^ 

A  residuary  bequest  to  the  nephews  and  nieces  of  the  testatrix  who  should  *     * 

be  in  England  at  the  time  of  her  decease,  and  the  children  of  such  of  her  I  ^^^  j 
nephews  and  nieces  as  should  be  then  dead  living  in  England,  such  children 
taking  only  their,  his,  or  her  parent  or  parents'  share ;  and  to  her  great 
niece,  J.,  and  the  children  of  her  deceased  niece,  M.,  such  last- mentioned 
children  only  to  take  one  of  such  shares  in  right  of  their  mother,  equally 
among  them :  Held,  that  two  nieces,  who  at  the  date  of  the  will  and  at  the 
death  of  the  testatrix  were  settled  in  America  were  excluded,  and  that  two 
nieces  who  at  the  time  of  the  testatrix's  death  were  in  Ireland—  one  with 
her  husband  on  duty  with  his  regiment,  and  the  other  visiting  her — were 
not  excluded. 

That  J.  and  the  children  of  M.  were  entitled  to  take  shares  as  members 
of  the  class  of  children,  and  also  other  shares  as  special  legatees. 

The  residuary  bequest  in  the  will  of  Margaret  Preston,  dated  in 
1847,  was  in  the  following  words  :  ''  And  as  to  all  the  residue  and 
remainder  of  my  estate  and  effects  whatsoever  and  wheresoever, 
and  of  what  nature,  kind,  or  quality  soever,  I  give  and  bequeath 
the  same  unto  and  equally  amongst  such  of  my  nephews  and  nieces 
as  shall  be  in  England  at  the  time  of  my  decease,  and  the  children 
of  such  of  my  nephews  and  nieces  as  shall  be  then  dead,  living  in 
England,  such  children  taking  only  their  or  his  or  her  parent  or 
parents'  share,  and  my  great  niece  Jane  Gray,  of  London,  and  the 
children  of  my  deceased  niece  Margaret  Wells,  such  last-mentioned 
children  only  to  have  and  take  one  of  such  shares  in  right  of  their 
mother,  equally  amongst  them,  and  to  their  several  and  respective 
executors,  administrators,  and  assigns." 

The  testatrix  died  on  the  11th  of  October,  1850.  She  left  sur-  [  3i5  ] 
viving  her  seven  nieces,  and  six  children  of  deceased  nephews  and 
nieces.  Of  these  six  children  of  deceased  nephews  and  nieces,  three, 
Agnes,  Amelia,  and  Alfred,  were  the  children  of  her  deceased  niece 
Margaret  Wells,  separately  mentioned  in  the  residuary  clause  of 
the  will  above  stated;  and  another,  Jane  Gray,  also  separately 
mentioned,  was  the  child  of  a  deceased  nephew. 

The  Master  found  that  all  the  said  nieces  and  children  of  deceased 
nephews  and  nieces  were  living  in  England  at  the  time  of  the 
death  of  the  testatrix,  except  as  thereinafter  stated.  And  the 
Master  then  found  that  Mary  Taylor,  spinster,  afterwards  Mary 
Graeff,  widow,  and  Caroline  Taylor,  spinster,  afterwards  the  wife 
of  Bobert  Marshall  Allen,  were  two  of  the  nieces  of  the  testatrix, 
and  that  they  and  their  half  sister  Ann  Newby  Park,  resided,  up 
to  a  short  time  after  the  8th  day  of  August,   1843,  in  a  house, 
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Woods  No.  29,  in  Grafton  Street,  Fitzroy  Square  ;  and  that,  on  the  said 
TowNLET.  8th  day  of  August,  1848,  the  said  Caroline  Taylor  intermarried 
with  Bobert  Marshall  Allen,  her  present  husband,  and  quitted  the 
said  house,  and  that  she  has  ever  since  lived  with  her  said  husband  ; 
and  shortly  after  the  said  marriage  and  in  the  autumn  of  that  year 
the  said  Mary  Graeff  (then  Mary  Taylor)  and  Ann  Newby  Park 
quitted  the  said  house  and  gave  up  housekeeping.  That  at  the 
time  of  the  said  marriage  the  said  Bobert  Marshall  Allen  was,  and 
has  ever  since  been,  and  now  is,  an  army  surgeon  in  the  service 
of  her  Majesty;  and  that,  shortly  after  his  marriage,  he  went 
with  his  said  wife  to  the  Gape  of  Good  Hope,  to  join  his  regiment, 
which  was  then  quartered  there,  and  he  and  his  said  wife  were 
there  with  his  regiment  on  the  24th  of  May,  1847,  and  they 
remained  there  until  1848,  when  they  returned  to  England;  and 
they  remained  in  England  until  March,  1849,  when  he  was 
appointed  to  her  Majesty's  6th  Regiment  of  Foot  Guards,  which 
[  *316  ]  was  then  stationed  in  ^Ireland,  and  he  (in  company  with  his  said 
wife)  joined  his  said  regiment  in  Ireland,  in  the  said  month  of 
March,  1849 ;  and  he  in  company  with  his  said  wife  remained  in 
her  Majesty's  service  and  in  attendance  on  his  said  regiment  in 
Ireland  continuously  from  March,  1849,  to  June,  1851 ;  that  the 
said  Bobert  Marshall  Allen  and  his  said  wife  respectively  are 
natural  born  British  subjects,  and  their  ordinary  residence  and 
permanent  domicile  have  always  been  and  now  are  in  England ; 
and  the  said  Caroline  Allen  was  never  out  of  England  before  her 
said  marriage ;  and  the  said  Bobert  Marshall  Allen  has  never  been 
out  of  England  except  while  in  attendance  on  his  regiment  and 
in  her  Majesty's  service,  and  in  the  discharge  of  his  duty  as  an 
army  surgeon.  And  since  her  said  marriage  the  said  Caroline 
Allen  has  from  time  to  time  accompanied  her  said  husband 
wheresoever  his  regiment  might  be  quartered,  and  was  temporarily 
absent  with  him  in  Ireland  on  the  said  11th  of  October,  1850,  and 
has  never  been  out  of  England  except  while  accompanying  her  said 
husband  when  on  duty  in  her  Majesty's  service  as  aforesaid.  That 
when  the  said  Mary  Graeff,  Caroline  Allen,  and  Ann  Newby  Park 
so  discontinued  housekeeping  in  Grafton  Street  aforesaid,  in  the 
autumn  of  the  year  1848,  the  said  Ann  Newby  Park  went  to  reside 
in  the  country,  and  the  said  Mary  Graeff  went  to  reside  in  lodgings 
in  London,  where  she  resided  until  October,  1844,  when  she  went 
on  a  visit  to  Paris,  where  she  remained  until  June,  1845,  when 
she  returned  to  England,  and  went  to  reside  in  lodgings,  where 
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she  remained  until  August,    1846,    when  she  went  on  a  visit       Woods 
to  Germany,  where  she  remained  a  month;   and  in  September,     towmlbt. 

1845,  she   returned    to    England;  and    from    that    time  up    to 
her    marriage,    which    took    place    in   the    month    of    October, 

1846,  she  resided  in  England  in  lodgings,  and  was  on  visits  to 
friends  in  various  parts  of  England ;  and  that  she  married  John 
George  Graeff  on  the  20th  of  October,  1846 ;  and  that  previously 
thereto  he  took  an  assignment  of  *the  lease  of  a  house  No.  81,       [  *3i7  ] 
Berners  Street,  Oxford  Street,  for  the  remainder  of  a  term  therein, 

and  commenced  altering  and  furnishing  the  same  with  a  view  to 
the  occupation  thereof  by  him  and  his  said  wife ;  and  immediately 
on  their  said  marriage,  and  while  the  said  alterations  were  going 
on,  they  went  to  reside  a  short  time  at  Brighton ;  and  that  while 
they  were  there  and  on  the  5th  day  of  November,  1846,  he  died ; 
and  that  they  never  lived  in  the  said  house ;  but  in  consequence 
of  his  death  she  underlet  the  said  house  in  Berners  Street  at  the 
same  rent  and  went  to  reside  in  lodgings,  but  she  retained 
furniture  and  plate,  which  are  of  the  value  of  250L,  and  are  now 
in  the  house  No.  8,  Queen  Ann  Street,  Cavendish  Square,  and 
elsewhere  in  London ;  and  that  from  the  time  of  her  said  husband's 
death  up  to  the  18th  day  of  June,  1850,  she  remained  in  the  said 
lodgings  in  Queen  Ann  Street,  aforesaid,  and  on  that  day  she 
went  on  a  visit  to  her  said  sister  the  said  Caroline  Allen  and  her 
husband  in  Ireland,  where  she  remained  till  the  12th  day  of 
November,  1850,  the  said  Bobert  Marshall  Allen  during  all  the 
said  period  being  in  Ireland  with  his  said  wife,  on  duty  with  his 
said  regiment  in  her  Majesty's  service ;  and  the  said  Mary  Grae£f 
was  never  out  of  England  before  her  said  visit  to  France  in  1844, 
and  is  a  natural  born  British  subject,  and  always  has  been  and  is 
now  domiciled  in  England;  that,  before  she  went  on  a  visit  to 
Ireland  and  up  to  that  time,  the  said  Mary  Graeff  lodged  at  the 
said  house  No.  8,  Queen  Ann  Street,  Cavendish  Square,  with  a 
Mrs.  Duff;  and  when  she  so  went  to  Ireland  she  left  a  bookcase 
and  some  books  and  other  articles  in  the  care  of  the  said  Mrs. 
Duff,  and  gave  as  her  reason  for  her  so  doing  that  she  had  no 
other  place  to  put  them  in ;  and  they  have  ever  since  been  and 
now  remain  there.  That,  on  her  return  to  England  on  the  12th 
day  of  November,  1850,  the  said  Mary  Graeff  went  to  reside  at 
lodgings  at  No.  14,  Bedford  Square,  where  she  has  ever  since,  with 
the  exception  of  occasional  visits  to  friends  and  ^acquaintances,  F  *818  ] 
resided  and  now  resides,  and  where  she  has  always  since  kept  the 
B.B.—  VOL.  xo.  46 
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Woods  greater  part  of  her  wearing  apparel  and  other  things,  and  where 
TowNLKT.  she  has  since  had  and  has  her  only  home.  That  the  said  testatrix 
had  two  nieces,  Mary  Alderson  and  Alice  Dodgson,  who  are  sisters. 
And  the  said  Mary  Alderson,  in  the  year  1880,  married  William 
Alderson,  and  went  to  reside  with  him  permanently  in  the  United 
States  of  America.  And  for  some  years  before  the  said  year  1830, 
the  said  Alice  Dodgson  resided  with  the  said  testatrix  ;  but  in  that 
or  the  following  year,  the  said  Alice  Dodgson  went  to  reside  in 
America  with  the  said  Mary  Alderson ;  and  they  so  resided  there 
on  the  24th  day  of  May,  1847,  (the  date  of  the  testatrix's  will),  and 
from  thenceforth  down  to  and  ever  since  the  death  of  the  said 
testatrix  were,  and  have  been,  permanently  resident  in  the  United 
States  of  America. 

The  questions  submitted  to  the  Court  were,  first,  whether  Mary 
Graeff,  Caroline  Marshall  Allen,  Mary  Alderson,  and  Alice  Dodgson, 
or  any  of  them,  were  excluded  from  the  benefit  of  the  bequest  as 
not  being  or  living  in  England  within  the  terms  of  the  will ;  and 
secondly,  whether  the  especial  mention  of  the  great  niece  Jane  Gray 
and  the  children  of  Margaret  Wells,  entitled  them  to  a  greater  or 
other  share  of  the  residuary  estate  than  that  which  was  given  to 
the  children  of  deceased  nephews  and  nieces  described  generally, 
without  such  special  reference. 

Mr.  B.  Chapman  for  the  trustees. 

Mr.  Hardy  for  Mary  GraeJBf  and  Caroline  Marshall  Allen. 

Mr.  Rasch,  for  Jane  Gray,  claimed  a  share  as  given  to  her 
specifically  in  addition  to  the  share  she  would  take  under  the 
general  description  as  the  child  of  a  deceased  nephew. 

I  319  ]  Mr.  Tennant,  for  the  children  of  the  deceased  niece  Margaret 

Wells,  claimed  likewise  an  additional  share. 

Mr.  Bagsliawe,  for  the  other  nephews  and  nieces  and  children 
of  deceased  nephews  and  nieces. 

The  cases  cited  were  Warrington  v.  Warrington  (i),  Say  v.  Creed  (2), 
and  Gordon  v.  Whieldon  (3). 

The  Vice-Chancellor,   on  the  first  question,  said  he  had  no 

(1)  62  R.  E.  21  (2  Hare,  64).  (3)  63  E.  E.  132  (11  Beav.  170). 

(2)  71  E.  E.  238  (5  Hare,  680). 
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doubt,  that,  if  a  legacy  had  been  given  to  a  person,  with  a  condition  Woods 
expressed  that  he  should  be  ''  living  in  Suffolk,"  and  his  abode  had  towklet. 
been  in  that  county,  but  he  had  been  at  the  time  taking  a  drive,  or 
making  an  excursion  in  the  county  of  Norfolk,  the  latter  circum- 
stance would  not  have  deprived  him  of  the  benefit  of  the  legacy. 
The  testatrix  had  varied  the  words  from  being  in  England  to  living 
in  England,  but  there  was  no  reason  to  suppose  that  she  did  not 
mean  the  same  thing  by  the  different  expressions.  The  words  were 
used  rather  in  apposition  than  in  opposition.  He  was  of  opinion 
that  the  residence  of  one  of  the  nieces  in  Ireland,  and  the  visit  of 
her  sister  to  that  place,  at  the  time  of  the  death  of  the  testatrix,  did 
not  exclude  them  from  the  legacy.  There  were  two  nieces  who  had 
at  the  date  of  the  will  permanently  settled  in  America,  which  was 
a  fact  to  be  considered  in  the  construction  of  the  bequest.  The 
nieces  in  America  were  excluded.  With  regard  to  the  second 
question,  little  assistance  could  be  gathered  from  authority.  The 
safest  course  would  be  to  give  to  every  word  its  literal  construction. 
If  Jane  Gray  had  not  been  interposed,  the  testatrix,  might  have 
meant  no  more  than  that  the  children  of  Margaret  Wells  were  to 
take,  whether  ^living  in  England  or  not.  It  was,  however,  [  *320  ] 
impossible  to  imagine  any  reason  why  her  name  should  have  been 
interposed,  unless  it  were  intended  for  the  purpose  of  preference. 
It  was  something  analogous  to  the  case  of  a  gift  to  one  of  a  class 
by  name  for  life,  with  remainder  to  the  class,  in  which  case  the 
tenant  for  life  would  take  as  it  were  a  second  interest.  The 
inclination  of  his  opinion  was,  that  the  testatrix  did  not  intend  to 
give  a  double  interest  to  the  children  of  Margaret  Wells;  but 
a  different  rule  of  construction  could  not  be  applied  to  the  two 
cases,  and  therefore  if  Jane  Gray  took  a  larger  share,  the  same 
must  be  attributed  to  the  children  of  Margaret  Wells.  The  only 
way  of  avoiding  this  effect  would  be  by  supposing  that  these 
children  were  not  included  in  the  class  described  as  children  of 
such  of  her  nephews  and  nieces  as  should  be  dead :  but  this  the 
Court  could  not  upon  any  principle  do. 

The  property  would  have  to  be  divided  into  eleven  shares,  of 
which  Jane  Gray  would  take  one,  and  also  a  share  of  another,  as 
one  of  the  class  of  children  of  a  deceased  nephew.  In  the  same 
way  the  children  of  Margaret  Wells  would  take  among  them  two 
of  such  shares. 
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J8M-  PAGE  V.  80PEE(1). 

1 —  (11  Hare,  821—362 ;  S.  0.  22  L.  J.  Ch.  1044  ;  17  Jnr.  851.) 

P  „ '    ,    '  Where  trust  funds  were  settled  to  the  separate  use  of  a  married  woman 

'-        -'  for  her  life,  and  after  her  decease  upon  trust  for  such  persons  as  she  should 

hy  will  appoint,  and,  in  default  of  appointment,  for  her  executors  and 
administrators, — she,  haying  become  a  widow,  applied  for  a  transfer  of  the 
funds  to  herself  and  her  assignees,  offering  to  release  her  power  of  appoint- 
ment, and  it  was  held  that  she  was  absolutely  entitled  to  the  trust  funds, 
and  the  order  was  made  accordingly. 

Bt  a  settlement,  dated  the  24th  of  October,  1800,  a  sum  of  8,5002. 
Consols  was  vested  in  three  trustees,  upon  trust  to  pay,  apply,  and 
dispose  of  the  interest,  dividends,  and  annual  proceeds  thereof,  as 
and  when  the  same  should  from  thenceforth  become  due  and 
payable  and  be  received,  unto  such  person  and  persons  only,  and 
for  such  intents  and  purposes  only,  as  the  plainti£f,  Elizabeth 
(then  the  wife  of  Edward  Taylor  Garnett),  should  from  time 
to  time  during  her  life  (after  such  interest,  dividends,  and  annual 
proceeds  should  become  due  and  payable  or  applicable  and  not  by 
way  of  anticipation  thereof)  by  any  writing  or  writings  to  be  signed 
by  her  hand  (notwithstanding  her  then  present  or  any  future 
coverture,  and  whether  she  might  be  sole  or  covert),  direct  or 
appoint  of  or  concerning  the  same,  and,  in  default  of  such  direction 
and  appointment,  and  in  the  meantime  and  from  time  to  time  until 
the  said  Elizabeth  Garnett  should  make  any  such  direction  or 
appointment,  should  pay  such  interest,  dividends,  or  annual 
proceeds,  or  so  much  thereof  whereof  or  concerning  which  she 
should  or  might  from  time  to  time  happen  not  to  make  any  such 
direction  or  appointment  as  aforesaid,  into  the  proper  hands  of  the 
said  Elizabeth  Garnett  to  and  for  her  own  sole  and  separate  use, 
exclusive  of  her  then  present  or  any  future  husband,  who  was  not 
to  intermeddle  therewith,  nor  was  the  same  to  be  in  any  wise 
subject  to  his  control,  debts,  or  engagements ;  but  the  receipts  and 
discharges  of  the  said  Elizabeth  Garnett,  and  of  such  persons  as 
she  should  from  time  to  time  (in  manner  aforesaid)  direct  or 
appoint  to  receive  all  or  any  part  of  the  said  dividends,  interest,  or 
annual  proceeds,  should  be  good  and  effectual  releases  and  discharges 
[  *S22  ]  for  such  sum  or  sums  of  money  as  ^should  be  thereby  expressed 
or  acknowledged  to  be  received ;  and  from  and  after  the  decease 
of  the  said  Elizabeth  Garnett,  then  upon  trust  to  stand  possessed 
of  and  interested  in  the  said  capital  sum  of  8,5(X)Z.  Consols,  and 

(1)  In  re  Onslow  (1888)  39  Ch.  D.      In  re  DavenpoH  IIS96'}  1  Ch.  361,  64 
622,  67  L.  J.  Ch.  940,  69  L.  T.  308;      L.  J.  Ch.  262,  71  L.  T.  876. 
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the  interest,  dividends,  or  annual  proceeds  from  thenceforth  to  paob 
become  due  or  payable  in  respect  of  the  same,  in  trust  for  and  for  sopeb. 
the  benefit  of  such  person  and  persons,  and  for  such  intents  and 
purposes  and  subject  to,  with,  and  under  such  charges,  conditions, 
provisoes,  and  restrictions,  and  in  such  manner  as  she  the  said 
Elizabeth  Garnett,  at  any  time  or  times  during  her  life,  by  her  last 
will  and  testament  in  writing,  or  any  writing  of  appointment 
purporting  to  be  or  in  the  nature  of  her  will,  or  any  codicil  thereto, 
to  be  by  her  signed  in  the  presence  of  and  attested  by  two  or  more 
credible  witnesses  (and  which  will  or  writing  of  appointment  in 
nature  of  a  will,  notwithstanding  her  coverture,  she  was  thereby 
empowered  to  make),  should  direct  or  appoint  of  or  concerning  the 
said  trust  premises,  or  any  part  thereof ;  and,  in  default  of  such 
direction  or  appointment,  or  in  case  any  such  direction  or  appoint- 
ment should  be  made,  then  as  to  such  parts  thereof  as  to  which  no 
such  direction  or  appointment  should  be  made,  or  which  should  not 
be  completely  disposed  of  as  aforesaid,  upon  trust  for  the  executors 
or  administrators  of  her  the  said  Elizabeth  Garnett,  and  should 
pay,  assign,  and  transfer  the  same  accordingly. 

Edward  Taylor  Garnett,  the  first  husband  of  the  plainti£f,  died 
in  1802,  and  in  1810  the  plaintiff  intermarried  with  Thomas  Page. 
Thomas  Page  died  in  June,  1849,  leaving  the  plaintiff,  his  widow, 
surviving. 

In  August,  1849,  the  plaintiff  executed  an  appointment  by  way 
of  mortgage  of  the  said  sum  of  8,500^  Consols  to  France,  a  trustee, 
to  secure  1,018!.  and  interest  to  Eleanor  Poyntz,  and  800Z.  and 
interest  to  Mary  Beck. 

The  claim  was  filed  by  the  plaintiff  Elizabeth  Page,  the  trustee  [  S28  ] 
of  the  assignment  of  August,  1849,  and  one  of  the  mortgagees  (the 
other  being  a  defendant),  against  James  Soper,  the  last  survivor 
of  the  trustees  appointed  under  the  settlement  of  1800,  praying 
a  declaration  that  the  plaintiff,  Elizabeth  Page,  was  under,  and  by 
virtue  of  that  settlement  absolutely  entitled  to  the  said  sum  of 
8,500Z.  Consols,  and  that  the  defendant  Soper  might  be  directed, 
by  sale  of  so  much  thereof  as  might  be  necessary,  to  raise  and  pay 
the  said  mortgage  debts  of  1,818/.  and  interest,  and  the  costs  of  all 
parties  to  the  suit,  and  to  transfer  the  residue  into  the  name 
of  Elizabeth  Page, — the  plaintiff  offering,  previously  to  such  sale, 
payment,  and  transfer,  to  release  her  said  power  of  appointment. 

Mr.  Roll  and  Mr.  Hawkins,  for  the  plaintiff,  cited  HoUoway  v. 
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Paob        Clarkson  (i),  where  the  power  was  to  appoint  by  deed  or  will.    In 

SoPBR.       ^^^^  ^^^^  ^^  ^^^  ^7  ^^^^  alone,  but  that  did  not  render  the  power 

less  capable  of  being  released.    The  donee  of  the  power  applying 

to  the  Court  as  efifectually  discharged  the  power  as  any  release  by 

deed  could  do. 

Mr,  Smythe  and  Mr,  Speed,  for  the  several  defendants. 

The  Yige-Ghangellob  : 

My  only  reason  for  deferring  my  judgment,  was,  that  I  had 
a  recollection  of  a  case  in  which  a  gift  to  the  executors  and 
administrators  of  a  person  has  been  held  to  be  equivalent  to  a  gift 
to  the  next  of  kin  of  that  person.  The  case  I  allude  to  is  that  of 
[  •324  ]  Bidmer  v.  Jay  (2).  But  that  case  *has,  to  say  the  least,  been 
disapproved  of  by  Lord  Cottbnham,  who,  in  Daniel  v.  Dudley  (3), 
says,  that  the  case  of  Bvlmer  v.  Jay  **  stands  alone."  As  far  as 
my  own  opinion  goes,  I  have  no  doubt  upon  the  present  case  ;  but 
I  do  not  feel  myself  at  liberty,  sitting  here,  to  disregard  the  decision 
of  Lord  Brougham.  The  intention  of  the  parties  was  probably  the 
other  way. 

(Mr.  Rolt,  for  the  plaintiff,  referred  to  the  case  of  DevaU  v. 
Dickens,  before  Sir  J.  Wigram,  V.-C,  28th  June,  1846  (4),  where  a 
legacy  was  given  to  the  separate  use  of  the  testator's  daughter  for 
life,  and,  after  her  death,  upon  trust  for  such  persons  as  she  should 
by  will  appoint,  and,  in  default  of  appointment,  in  trust  for  her 
executors  and  administrators  ;  and  it  was  held,  that  such  a  limita- 
tion substantially  gave  the  entire  interest  in  the  property  to  the 
legatee,  his  Honour  observing,  that  he  had  in  previous  cases  always 
held  such  to  be  its  effect.) 

The  Vice-Chancbllor  : 

I  think,  upon  the  whole,  the  case  of  Derail  v.  Dickens  being 
before  the  same  Judge  as  Hollouay  v.  Clarkson,  whose  attention 
was  called  to  the  point,  and  the  authority  never  having  been  the 
subject  of  appeal,  I  may  follow  it,  and  make  the  order  which  is 
asked  by  this  claim. 

I  have  no  doubt  upon  the  question  myself ;  and,  if  I  had  decided 
the  other  way,  it  would  have  been  solely  from  feeling  myself  bound 
by  authority, 

(1)  62  E.  E.  217  (2  Hare,  621).  (3)  1  Ph.  1,  7. 

(2)  3  My.  &  K.  197.  (4)  72  E.  E.  778  (9  Jur.  660). 
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FORBES  V.   RICHARDSON. 

(11  Hare,  354—362 ;  S.  0.  21  L.  T.  0.  S.  86.) 

Where  certain  annuities  and  an  annual  allowance  were  directed  to  be 
raised  out  of  the  annual  rents  and  profits  of  an  estate,  and  paid  and  applied 
for  the  uses  of  the  daughters  of  the  testator,  and  the  surplus  of  the  said 
rents  and  profits  to  be  accumulated  for  twenty-one  years,  or  until  sums  of 
40,000/.  and  100,000/.  should  be  raised  and  invested,  when  the  annuities 
and  allowance  should  cease :  it  was  held,  that  the  annuities  and  allowance 
were  not  charges  on  the  corpus  of  the  estate ;  but  that  the  arrears  of  the 
annuities  and  allowance,  which  the  rents  and  profits  during  the  twenty-one 
years  had  been  insufficient  to  pay,  ought  to  be  raised  and  paid  out  of  the 
rents  and  profits  accruing  after  the  expiration  of  the  twenty-one  years. 

The  testator,  James  Wilson,  by  his  will,  dated  in  August,  1830, 
devised  his  manor  of  Sneaton,  and  his  mansion-house,  called 
Sneaton  Castle,  and  all  his  real  estate  in  Yorkshire,  together  with 
his  sugar  estates  in  the  Isle  of  St.  Vincent,  and  the  slaves  and  stock 
thereon,  and  all  the  rest  of  his  real  estate,  to  trustees,  upon  trust, 
out  of  the  annual  rents,  issues,  and  profits,  to  pay  his  debts  and 
funeral  and  testamentary  expenses ;  and  subject  thereto,  out  of 
the  same  rents,  issues,  and  profits,  to  levy,  raise,  and  pay  *the 
several  annuities  or  yearly  sums  therein  mentioned;  and  upon 
further  trust,  to  permit  and  suffer  his  four  daughters,  or  such  of 
them  as  should  be  unmarried,  to  occupy  his  said  mansion  of 
Sneaton  Castle  rent  free ;  and  during  such  residence,  by  and  out  of 
the  rents  and  profits  of  his  said  estates,  to  levy  and  raise  the  clear 
annual  sum  of  1,000Z.,  and  apply  the  same  equally  for  the  mainten- 
ance of  his  said  unmarried  daughters  residing  in  his  said  mansion, 
or  for  the  expenses  of  their  establishment ;  and  upon  further  trust, 
by  and  out  of  the  annual  rents  and  profits  of  his  said  estates, 
to  levy  and  raise  for  each  of  his  said  daughters  during  her  life,  in 
addition  to  her  share  of  the  said  sum  of  1,000Z.,  the  clear  annual  sum 
of  2001.,  for  the  absolute  use  of  his  said  daughters,  if  unmarried,  and 
if  married,  then  to  their  separate  use  respectively.  The  testator 
then  directed  his  said  trustees  to  accumulate  the  surplus  annual 
rents,  issues,  and  profits  of  the  said  estates  until  the  same,  with 
the  accumulations  of  the  personal  estate,  should  amount  to  40,0002., 
or  until  the  expiration  of  twenty-one  years  from  his  death,  when 
he  directed  that  the  interest  of  the  sum  so  accumulated  should 
be  paid  to  his  daughters  in  lieu  of  their  several  annuities  of  200/., 
which  were  then  to  cease.  And  the  testator  further  directed  his 
said  trustees  to  continue  to  accumulate  the  surplus  rents,  issues, 
and  profits  of  the  said  estates  until  they  should  amount  to  the 
further  sum  of  100,000/.,  or  until  the  expiration  of  twenty-one 


1853. 
Feb.  16. 
Mar  eh  2. 

Wood,  V.-C. 

[  354  ] 


L*356] 


728 


185S.    CH.    11  HARE,  855—857. 


[R.B. 


FORBBS 

r, 
BlOHABMON, 


[•366] 


March  2. 


[867] 


years  from  his  death,  when  he  directed  that  the  provisions  therein- 
before contained  as  to  the  residence  of  his  said  daughters  in 
Sneaton  Castle,  and  as  to  the  said  castle  allowance,  should  cease 
and  determine.  And  the  testator  devised  his  said  real  estates, 
subject  to  the  said  trusts,  to  his  said  daughters,  to  the  uses  therein 
mentioned ;  and  he  directed,  that  the  said  sum  of  100,000Z.  should 
be  laid  out  in  the  purchase  of  lands  to  be  settled  to  the  uses  therein 
mentioned.  The  testator  then  bequeathed  his  residuary  and  per- 
sonal estate  to  his  said  trustees,  upon  trust,  to  sell  and  get  in  the 
same  *and  stand  possessed  of  the  proceeds,  to  pay  his  debts, 
funeral,  and  testamentary  expenses,  and  any  legacies  given  by  his 
will,  and  to  accumulate  the  surplus  in  manner  aforesaid. 

The  testator  died  in  September,  1880. 

The  suit  was  instituted  by  the  trustees  in  1881,  and  a  receiver 
had  been  appointed,  and  various  orders  made  in  the  cause.  The 
personal  estate  and  the  rents  and  profits  of  the  real  estate  had 
been  applied  in  payment  of  the  debts  and  charges  on  the  pro- 
perty, and,  so  far  as  they  would  extend,  towards  the  payment  of 
the  annuities  and  the  castle  allowance  of  IfiOOl.  a-year,  but  they 
were  insufficient  for  the  purposes,  and  very  large  arrears  remained 
due  both  in  respect  of  the  annuities  and  the  allowance. 

The  twenty-one  years  appointed  for  the  period  of  accumulation 
expired  in  September,  1851;  and  on  the  cause  coming  on  for 
further  directions,  the  questions  chiefly  discussed  were,  whether 
the  annuities  and  castle  allowance  ought  to  be  raised  and  paid  out 
of  the  capital  of  the  property?  and  if  not,  whether  they  would 
altogether  cease  at  the  termination  of  the  twenty-one  years,  or 
should  be  satisfied  from  the  rents  and  profits  of  succeeding  years  ? 

Mr.  C.  P.  Cooper t  Mr.  Walker ^  Mr.  Lqflus  Wigram,  Mr.  FoUett, 
Mr.  Hislop  Clarke^  Mr.  Selwyn^  Mr.  Cotton,  Mr.  Morris^  and  Mr, 
Nicholson  appeared  for  the  several  parties. 

In  addition  to  the  cases  mentioned  in  the  judgment,  Picard  v. 
Mitcheli  (]),  and  Miller  v.  Huddlestone  (2)  were  cited. 

The  Vice-Ghancbllob  : 

The  only  points  discussed  in  argument  were,  the  construction  of 
the  will  as  to  the  annuities  of  200/.  given  to  each  of  the  daughters 
of  the  testator,  and  the  1,0002.  per  annum,  called  the  castle  allow- 
ance ;  and  the  question  was,  first,  whether  those  sums  terminate  at 
the  expiration  of  twenty-one  years  from  the  death  of  the  testator ; 

(1)  14  Beav.  103,  to  be  reprinted  in  92  B.  B.    (2)  87  B.  B.  171  (3  Mac.  &  G.  513). 
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whether  they  are  so  completely  extinguished  and  put  an  end  to,  that      Forbbs 
no  relief  can  be  afforded  even  as  to  the  arrears  then  due;  and  riohardsok. 
secondly,  whether  those  sums  are  charged  on  the  annual  rents  and 
profits  of  the  estate,  or  on  the  carpus  f 

The  testator  died  on  the  7th  of  September,  1880,  having  by  his 
will  directed  the  accumulation  of  certain  surplus  rents  till  they 
realised  the  sum  of  40,000^.,  at  which  time,  or  at  the  expiration  of 
twenty-one  years  from  his  death,  when  the  accumulations  were  to 
cease,  he  directed  that  the  annuities  of  2002.  per  annum,  which  he 
gave  to  each  of  his  daughters,  should  cease ;  and  when,  by  subse- 
quent accumulations,  the  further  sum  of  100,0002.  should  be  raised, 
he  directed  that  the  trust  for  raising  the  castle  allowance  of  1,0002. 
a-year  should  cease.  In  the  event,  at  the  expiration  of  the  twenty- 
one  years,  instead  of  there  having  been  any  accumulation,  the 
annuities  and  allowance  are  greatly  in  arrear. 

(His  Honour  referred  to  the  various  orders  which  had  been  made 
in  the  cause,  and  to  the  decree  which  had  been  made  without 
prejudice  to  the  rights  of  the  annuitants.) 

Under  the  several  clauses  of  this  will,  the  first  question  is,  whether 
a  trust  is  created  for  payment  of  the  annuities  out  of  the  rents  and 
profits,  or  out  of  the  corpus  of  the  estate.  I  do  not  find  any  case 
where  a  direction  for  payment  *out  of  annual  rents  and  profits  has  [  *358  ] 
been  held  to  give  a  right  against  the  corpus,  or  beyond  the  annual 
or  current  rents  and  profits.  The  contest,  in  the  case  of  AUan  v. 
Backhouse  (i)  and  other  cases  of  that  kind,  where  a  gross  sum  has 
been  required  to  be  raised  out  of  rents  and  profits,  has  been  on  the 
point,  whether  there  are  indicia  in  the  expressions  or  the  objects 
sufficient  to  show  that  the  rents  and  profits  referred  to  were  not 
only  the  annual  and  current  rents  and  profits,  but  the  rents  and 
profits  for  all  time  to  come.  Perhaps  this  large  construction  was 
rather  stretching  the  meaning  of  the  words,  and  so  Lord  Hardwickb 
seems  to  consider  it  in  Baines  v.  Dixon  (2),  where  he  observes,  that 
the  GouBT  has  arrived  at  the  construction  by  several  gradations.  In 
the  present  case,  the  words  ''annual  rents  and  profits  "  are  men- 
tioned, and  the  castle  charge  is  the  only  charge  in  which  they  do 
not  occur ;  and  the  whole  form  of  the  will  shows  that  the  testator's 
object  was  to  increase  the  bulk  of  the  property,  and  that  he  had  in 
his  expectation  an  enormous  amount  of  rents  to  be  realised  from  the 
property,  which  would  not  only  satisfy  the  annuities,  but  leave  a 
surplus  which  would  afford  the  means  of  accumulating  the  40,0002. 

(1)  13  E.  E.  23  (2  V.  &  B.  6d).  (2)  1  Ves.  Sen.  42. 
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FoRBBs  In  such  a  case,  to  infer  from  the  charge  of  debt,  that  the  annuities 
Richardson,  were  also  to  be  charged  upon  the  corpus,  even  if  the  word  "  annual  " 
did  not  occur,  would,  I  think,  be  carrying  the  construction  further 
than  in  any  of  the  previous  authorities.  The  case  of  WroiLghton  v* 
Colquhoun  (i)  was  cited  in  support  of  the  argument  for  so  extending 
the  charge.  In  that  case,  the  testator  bequeathed  an  annuity  of 
2601.  for  the  life  of  the  annuitant,  and  the  remaining  interest  of  his 
money  to  other  parties,  and  in  the  event  of  their  death  the  principal 
to  go  to  their  children.  The  Vice-Chancellor  Knight  Bruce  upon 
these  words  said,  that  he  found  the  annuity  given  to  the  annuitant 

[  •359  ]  in  words  from  which,  if  nothing  had  been  *added,  she  would  have 
had  a  charge  upon  the  capital ;  and  that  the  subsequent  expressions, 
from  which  a  different  intention  was  sought  to  be  implied,  were  not 
sufficiently  clear  to  control  the  effect  of  the  preceding  words.  In 
Stamper'  v.  Pickering  (2)  there  could  be  no  doubt  upon  the  case,  for 
the  fee  was  given  over  expressly,  subject  to  the  charge  of  the  annuity. 
There  is  another  case  which  was  not  referred  to — Heneage  v.  Lord 
Andover{s) — in  which  the  question  is  treated  strictly  as  one  of 
intention.  In  that  case,  the  testator  devised  his  estates,  charged 
with  his  debts,  to  his  wife,  whom  he  made  his  executrix  and 
residuary  legatee.  The  wife  devised  the  estate  to  several  persons 
successively  for  life,  with  remainder  in  tail,  subject  to  a  term  of 
years,  the  trusts  of  which  were  declared  to  be  for  raising  two  specific 
sums  of  5002.  and  7002.,  and  then  for  raising  the  clear  yearly  sum  of 
1,0002.,  and  paying  the  same  as  thereby  directed ;  and,  subject  to 
these  trusts,  out  of  the  residue  of  the  rents,  issues,  and  profits,  to 
levy  and  raise  all  such  sum  and  sums  of  money,  not  exceeding  in 
the  whole  the  sum  of  8,0002.,  as  should  be  necessary  to  satisfy  and 
discharge  the  debts  of  the  husband,  the  original  testator ;  and  she 
directed  that  the  trustees  should  pay  the  residue  of  the  net  rents, 
issues,  and  profits  of  the  premises  comprised  in  the  term  unto  the 
persons  or  person  respectively  for  the  time  being  next  entitled  to 
the  reversion  or  remainder  of  the  premises  expectant  on  the  term. 
And  the  testatrix  directed,  that,  after  the  satisfaction  of  the  said 
trusts,  so  far  as  related  to  the  payment  of  the  debts,  if  the  person  or 
persons  for  the  time  being  entitled  to  an  estate  for  life  in  the 
hereditaments  thereby  devised  should  be  under  twenty-one,  the 
trustees  should,  during  his  or  their  minority,  apply  a  certain  yearly 
sum  in  the  maintenance  of  such  minor  or  minors,  and  lay  out  and 

(1)  75  R.  E.  19  (1  De  G.  &  Sm.  86).  (3)  3  Y.  &  J.  360. 

(2)  47  E.  E.  201  (9  Sim.  176). 
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^invest  the  surplus  in  the  purchase  of  real  estates,  to  be  settled  on       Forbes 

the  same  trusts  as  therein  mentioned.     That  case  in  many  points  richabdbok 

resembles  that  which  is  now  before  me.    The  testatrix  contemplated       [  *3ri0  ] 

the  existence  of  a  surplus,  and  directed  it  to  be  invested  in  land  to 

be  settled  to  the  same  uses ;  and  the  authorities  were  cited  for  the 

purpose  of  showing,  that,  by  rents  and  profits,  the  testatrix  did  not 

mean  merely  annual  rents  and  profits,  but  that  the  amount  of  the 

charge  should  be  raised  by  a  sale.     The  Lord  Chief  Baron  said,  he 

could  treat  the  case  as  one  of  intention  only,  and  that  the  intention 

was  manifest  to  make  the  gross  sums  of  500/.,  700!.,  and  8,000/. 

charges  upon  the  annual  rents  and  profits.     The  reasons  the  learned 

Judge  states  as  leading  him  to  that  conclusion  were, — First,  that  the 

testatrix  used  the  words  "  rents  and  profits,"  which  prima,  facie 

mean  **  annual  rents  and  profits.''    In  the  case  before  me  the  word 

"  annual "  is  found,  and  the  case  is  therefore  stronger  than  if  it 

were  merely  implied.     "  Secondly,  the  gross  sums  are  directed  to  be 

paid  in  the  same  terms  as  the  annuities;  and,  therefore,  if  the 

argument  on  the  part  of  the  plaintiff  were  correct,  the  testatrix  must 

have  used  the  same  words  to  express  different  intentions — meaning 

annual  rents  when  she  directs  the  annuities  to  be  paid  out  of  them, 

and  a  charge  upon  the  coi-pus  of  the  estate  when  she  directs  the  gross 

sums  to  be  raised  out  of  such  rents  and  profits  "  (l).     Upon  all  these 

authorities,  and  looking  at  the  will  alone,  I  have  no  doubt  that  the 

charge  is  upon  the  annual  rents  and  profits,  and  not  upon  the  corpus 

of  the  estate. 

(His  Honour  then  adverted  to  the  orders  for  payment,  which  had 
been  made  on  petitions  which  had  been  presented  in  the  cause,  and 
held,  that  the  Court  was  not,  on  the  final  disposal  of  the  case  on 
further  directions,  bound  by  these  orders,  in  which  there  had  been 
no  declaration  of  *right,  so  as  to  preclude  the  construction  of  the  [  *86i  ] 
will  now  adopted.) 

The  next  question  was  as  to  the  arrears.  It  has  been  argued,  that 
the  arrears  are  altogether  gone ;  and  that  the  rents  and  profits  of 
future  years  are  not  to  be  taken  to  make  good  the  deficiency  of  those 
which  are  past.  I  am  of  opinion,  that  the  annuitants  are  entitled 
to  their  annuities  for  the  twenty-one  years,  and  that  the  arrears 
must  be  paid  out  of  the  rents  and  profits  which  are  still  to  accrue. 
It  has  in  argument  been  conceded,  that  the  annuitants  are  not 
confined  to  the  rents  de  anno  in  annum.  The  castle  allowance 
stands  on  a  somewhat  different  footing,  for,  as  to  that,  the  word 

(1)  3  Y.  &  J.  371. 
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FoBB£8  "annaal  "  is  not  used  ;  and  it  has  been  contended,  that  not  only 
BioHABDsoN.  does  the  allowance  cease,  but  the  trust  for  raising  it  has  also  ceased. 
In  support  of  this  argument,  the  cases  of  Darbon  v.  Richards  (i)  and 
Foster  v.  Smith  (2)  were  cited.  Darbon  v.  Richards  turned  on  the 
peculiar  provisions  and  circumstances  of  the  case.  The  testator 
gave  an  annuity  to  his  daughter-in-law,  during  her  widowhood,  out 
of  the  rents,  issues,  and  profits  of  some  leasehold  houses,  and  he 
directed  the  surplus  to  be  invested  in  stock,  the  interest  of  which  he 
gave  to  his  wife  for  her  life,  and  bequeathed  the  accumulated  fund 
over  to  his  granddaughters.  No  application  seems  to  have  been  made 
during  the  life  of  the  widow  for  the  sale  of  the  leasehold  houses,  in 
order  to  preserve  the  annuity  for  the  daughter-in-law  during  her 
life  or  widowhood,  and  the  lease  was  allowed  to  run  out  in  the  hands 
of  the  lessees ;  and  after  this  had  happened,  and  the  widow  was 
dead,  the  claim  was  made  on  behalf  of  the  daughter-in-law,  to  have 
the  annuity  continued  from  the  stock  which  had  been  produced  by 
the  surplus  rents.    The  Yigb-Chanobllor  of  England,  on  this  case, 

[  *362  J      observed,  that  if  "^the  leasehold  houses  had  been  charged  with  the 

payment  of  the  annuity  in  all  events,  it  would  have  followed,  that, 

if  the  rents  had  been  insufSicient  to  pay  it  in  any  one  year,  the 

houses  must  have  been  sold ;  whereas,  he  considered  that  such  a 

sale  could  not  have  been  directed,  the  other  expressions  in  the  will 

manifesting,  as  he  thought,  an  intention  to  the  contrary.    Foster  y. 

Smith  was  a  case  in  which  Lord  Ltndhurst  differed  in  opinion  from 

the  Yice-Ghancellor  Knight  Bruce  (s)  on  the  effect  of  the  direction 

to  the  trustees,  "  from  and  immediately  after  the  decease  of  his 

wife,"  who  was  the  annuitant,  to  convey  the  estate  to  the  testator's 

sisters.    The  question  was,  whether  the  words   **  subject  to  the 

annuity  "  were  to  be  implied  from  the  expressions  of  the  will,  or 

whether  the  Court  was  asked  to  import  them,  which  it  could  not  do. 

Neither  of  the  difficulties,  which  in  these  two  cases  stood  in  the 

way  of  providing  for  the  arrears  of  the  annuities,  occur  in  the 

present  case.    I  think  the  party  entitled  in  remainder  in  this  case 

can  only  take  the  rents  subject  to  the  payment  of  the  arrears  of  the 

annuities  and  of  the  castle  allowance. 

(1)  14  Sim.  537,  where  the  annuity  surplus  rents  to  arise  during  the  oon* 

was  only  made  payable  out  of  the  rents,  tinuanoe  of  the  annuity  were  already 

issues  and  profits    of    the    leasehold  disposed  of  by  the  will  to  the  testator's 

houses,  and  the  houses  were  only  to  wife  and  granddaughters. — 0.  A.  S. 
be  sold  on  the  death  or  second  mar-  (2)  65  E.  E.  472  (1  Ph.  629). 

riage  of  the  daughter-in-law,  so  that  (3)  See  75  B.  B.  at  p.  20  (1  De  G.  & 

the  annuity  necessarily  determined  on  Sm.  37). 
the   expiration    of   the   leases.    The 


VOL.  xo.]  1855.    CH.     11  HARE,  872—878.  788 

CATTLIN  V.  BROWN  (1).  i863. 

(11  Hare,  372—382 ;  S.  C.  1  Eq.  R  660;  1  W.  E.  533.)  '^^4^3?^' 

After  a  devise  to  A.  for  life,  with  remainder  to  all  and  every  the  child  and    wq^JT'y'  n 
children  of  A.  for  their  lives,  in  equal  shares,  a  devise  over,  after  the  decease         .  « '    1 
of  any  or  either  of  such  child  or  children,  of  the  part  or  share  of  him,  her,  or         '-        -^ 
them  so  dying,  unto  his,  her,  or  their  child  or  children,  begotten  or  to  be 
begotten,  and  to  his,  her,  or  their  heirs  for  ever,  as  tenants  in  common,  is 
good  as  to  the  children  of  such  children  of  A.  as  were  living  at  the  death  of 
the  testator,  for  the  gift  to  them  must  take  efiFect,  if  at  all,  within  the  limits 
allowed  by  law ;  and  the  gift  to  every  member  of  the  class  of  children  is 
single  and  independent  of  the  gift  to  every  other  member  of  the  same  class, 
and  cannot  be  affected  by  the  result  of  the  gift  as  to  such  other  members. 

The  question  arose  upon  a  devise  by  Francis  Bannister,  who  died 
in  1805,  to  Thomas  Bannister  Gattlin  for  life,  with  remainder  to 
all  and  every  the  child  and  children  of  the  said  Thomas  Bannister 
Gattlin,  daring  their  natural  lives,  in  equal  shares  if  more  than 
one;  and  after  the  decease  of  any  or  either  of  such  child  or 
children,  then  the  part  or  share  of  him,  her,  or  them  so  dying 
unto  his,  her,  or  their  child  or  children  lawfully  begotten  or  to  be 
begotten,  and  to  his,  her,  or  their  heirs  for  ever,  as  tenants  in 
common. 

The  testator  died  in  January,  1805. 

Thomas  Bannister  Gattlin  had  issue  five  children;  namely, 
George,  Emma,  Cecilia,  Garoline,  and  Glement,  who  were  born  in 
the  lifetime,  and  were  living  at  the  death  of  the  testator ;  and  one 
child  named  Judee,  who  became  the  wife  of  Adam  Brown,  and 
went  to  India  in  1828,  and  it  is  presumed  died  on  her  passage  or 
immediately  after  her  arrival,  as  she  was  not  afterwards  heard  of, 
and  who  left  issue  several  children,  some  of  whom  survived  Thomas 
Bannister  Gattlin  the  tenant  for  life.  Garoline,  one  of  the  children, 
who  survived  the  testator,  had  also  issue  several  children.  Thomas 
Bannister  Gattlin  also  had  other  issue,  ten  children,  Thomas  Magnus, 
Gharlotte,  Frederick  William,  Eliza,  Frederick  Fisher,  William, 
Emily,  Clarissa,  Mary,  and  Susannah,  born  after  the  decease  of 
the  testator.  Of  these,  two,  Frederick  William  and  Eliza,  died  in 
his  lifetime  without  having  had  any  issue.  Several  of  the  other 
children  who  were  bom  after  the  death  of  the  testator  had  issue. 

The  devised  estate  was  subject  to  a  mortgage  created  by  the       [  373  ] 
testator  for  securing  the  payment  of  2,0002.  and  interest;  and 
under  the  decree  of  the  Court,  made  in  1848,  the  same  estates 

(1)  Peark$  v.  MoBeley  (1880)  5  App.  Cas.  714,  50  L.  J.  Cb.  67,  43  L.  T.  449 ; 
In  re  Ru$uU  [1895]  2  Oh.  698,  64  L.  J.  Ch.  891,  73  L.  T.  195,  0.  A. 
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Gattlik      were  conveyed  in  fee  by  way  of  mortgage  to  secure  2,574Z.  and 
Bao'wK.      interest,  which  was  raised  to  pay  the  debts  of  the  testator. 

Mr,  WiUcock^  and  Mr,  Prendergastf  for  the  plaintiffs. 

Mr,  C,  P,  Cooper,  Mr.  Roll,  Mr,  J,  BaUy,  Mr,  Rogers^  Mr, 
Elderton,  Mr,  TeireU,  and  Mr.  Waller  for  the  other  parties. 

The  authorities  referred  to  are  mentioned  in  the  judgment,  with 
the  exception  of  Griffith  v.  Pownall  (1),  which  is  to  the  same  effect 
as  the  cases  referred  to  in  the  fifth  rule  (2). 

Thb  Yige-Ghancbllor  : 

The  point  in  this  case  is  one  of  some  novelty,  and  I  therefore 
propose  to  state  somewhat  fully  the  reasons  that  have  led  me  to 
the  conclusion  to  which  I  have  come. 

The  question  arises  on  a  short  devise  to  Thomas  Bannister  Cattlin 
for  life,  and  after  his  decease  to  all  and  every  his  children  or  child, 
for  their  lives,  in  equal  shares,  and  after  the  decease  of  any  or 
either  of  them,  the  part  or  share  of  the  child  so  dying  unto  his, 
her,  or  their  children  or  child,  and  his,  her,  or  their  heirs  for  ever, 
as  tenants  in  common. 
[  *374  ]  There  were  some  children  of  Thomas  Bannister  Cattlin  *in  esse 

at  the  death  of  the  testator,  and  others  who  were  subsequently 
born ;  and  the  question  which  has  been  argued  is,  whether  the 
remainder  in  fee  to  any  of  the  grand-children  could  take  effect, 
it  being  admitted  that  the  remainder  in  fee  to  the  children  of  those 
children  of  Thomas  Cattlin  Brown  who  were  bom  after  the  death 
of  the  testator  cannot  take  effect. 

The  first  observation  that  arises  in  this  case  is,  that  the  limitations 
are  none  of  them  by  way  of  executory  devise,  but  are  limitations  of 
contingent  remainders.  I  apprehend,  however,  that  a  contingent 
remainder  cannot  be  limited  as  depending  on  the  termination  of  a 
particular  estate,  whose  determination  will  not  necessarily  take 
place  within  the  period  allowed  by  law.  It  has  been  sometimes 
a  question  whether  a  limitation  over  beyond  the  period  might  or 
might  not  be  supported  as  a  good  contingent  remainder,  on  the 
ground  of  its  destructibility  in  the  lifetime  of  the  tenant  for  life. 
Mr.  Jarman  in  his  learned  work  discusses  the  point,  and  observes, 
"the  same  species  of  reasoning  by  which  a  remainder  or  an 
executory  limitation,  to  arise  on  the  determination  of  an  estate 

(1)  60  B.  B.  366  (13  Sim.  393).  (2)  Po^t,  p.  737. 
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tail,  is  sapported,  might  seem  to  apply  to  a  contingent  remainder,  Cattltk 
which  is  liable  to  be  destroyed  by  the  act  of  the  owner  of  the  bboWk. 
preceding  estate  of  freehold,  no  estate  being  interposed  for  its 
preservation ;  but  the  writer  is  not  aware  of  any  authority  for  the 
application  of  the  doctrine  to  such  cases.  If,  therefore,  freehold 
lands,  of  which  the  legal  inheritance  is  in  the  testator,  be  devised 
to  A.  for  life,  with  remainder  to  his  eldest  son  who  should  be  living 
at  his  decease  for  life,  with  remainder  in  fee  to  the  children  of  such 
eldest  son  who  should  be  living  at  his  (the  son's)  decease ;  although 
A.  in  his  lifetime  might  destroy  all  the  remainders,  and  the  eldest 
son  after  his  (A.'s)  decease  might  destroy  the  ultimate  remainder 
in  fee  devised  to  his  children,  without  being  amenable  either  at  law 
or  in  equity  to  the  persons  whose  estates  are  thus  destroyed,  such 
ultimate  *remainder  would,  nevertheless,  it  is  conceived,  be  void  [  •^^s  ] 
for  remoteness,  on  the  ground  that  the  destruction  in  these  cases 
is  effected  by  what  the  law  calls  a  tortious  or  wrongful  act  (though 
it  is  a  wrong  without  a  remedy),  the  perpetration  of  which  is  not 
to  be  presumed."  The  latter  observation  applies  very  strongly  to 
this  case,  for  here  the  legal  estate  is  outstanding  and  subject  to  a 
mortgage,  and  the  party  in  whom  such  legal  estate  is  vested  would 
be,  in  effect,  a  trustee  to  support  the  contingent  remainder,  the 
destruction  of  which,  under  such  circumstances,  could  only  be 
effected  by  an  act  which  would  be  doubly  tortious.  The  rule  is 
stated  in  the  able  argument  of  Mr.  Preston,  in  Mogg  v.  Mogg  (i). 
He  says,  "A  gift  to  an  unborn  child  for  life  is  good,  if  it  stops 
there;  but  if  a  remainder  is  added  to  his  children  or  issue  as 
purchasers,  it  is  not  good,  unless  there  be  a  limitation  of  the  time 
within  which  it  is  to  take  effect."  That  is,  I  think,  a  perfectly 
accurate  statement  of  the  law  which  I  am  to  apply  to  this  case. 

I  am  bound,  however,  in  this  case,  to  look  at  the  whole 
question,  and  to  consider  how  it  would  stand  on  the  doctrine 
which  has  been  established  with  regard  to  gifts  by  way  of  executory 
devise. 

The  first  rule  is,  that  an  executory  devise  is  bad  unless  it  be 
clear,  at  the  death  of  the  testator,  that  it  must  of  necessity  vest 
in  some  one,  if  at  all,  within  a  life  in  being  and  twenty-one  years 
afterwards.  This  principle  will  be  found  expressly  stated  in  the 
opinion  delivered  by  the  present  Lord  Chancbllob,  when  advising 
the  House  of  Lords  in  the  case  of  Lord  Dungannon  v.  Smith  (^). 

(1)  15  R.  R.  185  (1  Mer.  654).  (2)  69  E.  E.  137  (12  01  &  Fin,  546, 

670). 
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Cattlin  The  second  rale  is,  that  yoa  mast  ascertain  the  objects  of  *the 
Bbowv.  testator's  bounty,  by  construing  his  will  without  any  reference  to 
[*3/6]  the  rules  of  law  which  prohibit  remote  limitations;  and  haying, 
apart  from  any  consideration  of  the  effect  of  those  rules  in  support- 
ing or  destroying  the  claim,  arrived  at  the  true  construction  of  the 
will,  you  are  then  to  apply  the  rules  of  law  as  to  perpetuities  to 
the  objects  so  ascertained. 

Thirdly,  if  the  devise  be  to  a  single  person  answering  a  given 
description  at  a  time  beyond  the  limits  allowed  by  law,  or  to  a 
series  of  single  individuals  answering  a  given  description,  and  any 
one  member  of  the  series  intended  to  take  may  by  possibility  be  a 
person  excluded  by  the  rule  as  to  remoteness,  then  no  person  what- 
ever can  take,  because  the  testator  has  expressed  his  intention  to 
include  all,  and  not  to  give  to  one  excluding  others.  One  of  the 
earliest  cases  affirming  this  rule  is  that  of  Proctor  v.  The  BUhop  of 
Bath  and  Wells  (i).  The  devise  in  that  case  was  of  an  advowson, 
in  fee,  to  the  first  or  other  son  of  Thomas  Proctor,  the  grandson 
of  the  testatrix,  that  should  be  bred  a  clergyman  and  be  in  holy 
orders ;  but  in  case  he  should  have  no  such  son,  then  to  another 
grandson  of  the  testatrix  in  fee :  and  it  was  held  that  the  first 
devise  was  void  as  depending  on  too  remote  a  contingency;  and 
that  the  latter  limitation,  as  it  depended  on  the  same  event,  was 
also  void,,  for  the  words  of  the  will  would  not  admit  of  the 
contingency  being  divided.  In  the  recent  case  of  Lord  Dungan- 
nan  v.  Smith  (2),  it  was  sought,  in  support  of  the  bequest,  to 
show  that  one  of  the  series  of  persons  who  might  be  the  heirs 
male  of  the  body  of  the  grandson,  might  take  within  the 
prescribed  period,  and  was  not  therefore  within  the  objection; 
but  the  answer  was,  that  **  there  was  no  gift  to  him  in  terms 
different  from  the  gift  to  all  others  who  may  be  able  to  bring 
themselves  within  the  terms  of  the  gift,"  and  that  ''  where  a 
[  *377  ]  testator  has  made  a  general  bequest,  embracing  a  *great  number 
of  possible  objects,  there  is  no  authority  for  holding  that  a 
Court  can  so  mould  it  as  to  say  that  it  is  divisible  into  two 
classes,  the  one  embracing  the  lawful,  the  other  the  unlawful 
objects  of  his  bounty  (2). 

The  fourth  rule  is,  that  where  the  devise  is  to  a  class  of  persons 

answering  a  given  description,  and  any  member  of  that  class  may 

possibly  have  to  be  ascertained  at  a  period  exceeding  the  limits 

allowed  by  law,  the  same  consequence  follows  as  in  the  preceding 

(1)  3  E.  B.  417  (2  H.  Bl.  358).  (2)  69  B.  B.  137  (12  Q.  *Fin.  546). 
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rule,  and  for  the  same  reason.  Ton  cannot  give  the  whole  property  cattlik 
to  those  who  are  in  fact  ascertained  within  the  period,  and  might  bbo'wh. 
have  taken  if  the  gift  had  been  to  them  nominatim,  because  they 
were  intended  to  take  in  shares  to  be  regulated  in  amount,  aug- 
mented or  diminished,  according  to  the  number  of  the  other 
members  of  the  class,  and  not  to  take  exclusively  of  those  other 
members.  Of  this  rule  the  oases  of  Jee  v.  Atulley{i),  Leake  v. 
Robhison  (2),  and  Oooch  v.  Gooch  (a)  are  illustrations.  Jee  v.  Audley 
was  a  strong  case  of  that  class,  for  there  all  the  children  actually  in 
esse  might  have  taken,  and  it  was  only  the  possibility  that  there 
might  have  been  incapable  children,  which  excluded  those  who  were 
capable. 

The  fifth  and  last  rule  to  which  I  need  to  advert,  is  this, — ^that 
where  there  is  a  gift  or  devise  of  a  given  sum  of  money  or  property 
to  each  member  of  a  class,  and  the  gift  to  each  is  wholly  indepen- 
dent  of  the  same  or  similar  gift  to  every  other  member  of  the  class, 
and  cannot  be  augmented  or  diminished  whatever  be  the  number  of 
the  other  members,  then  the  gift  may  be  good  as  to  those  within 
the  limits  allowed  by  law.  This  was  settled  in  the  case  of  Storrs  v. 
Benbow{4).  That  was  a  gift  of  500Z.  apiece  to  each  child  that 
might  be  born  to  either  of  the  children  of  *the  testator's  brothers,  [  *378  ] 
without  benefit  of  survivorship.  The  legacy  of  500Z.  to  each  of 
the  children  living  at  the  death  of  the  testator,  who  alone  could 
take,  was  unafifected  by  the  number  of  subsequently  born  children, 
who  were  excluded ;  and  the  exclusion  of  the  latter  did  not  there- 
fore  affect  the  children  who  were  capable  of  taking  under  the 
bequest.  The  last  rule,  in  fact,  amounts  to  no  more  than  this, — 
that  the  gift  being  single  to  each  party,  you  have  only  to  consider 
whether  that  particular  gift  must  of  necessity  vest,  if  at  all 
(according  to  the  first  rule),  within  the  limit  allowed  by  law. 

Let  us  now  consider  the  facts  of  the  present  case,  and  apply  the 
rules  which  have  been  stated  to  those  facts ;  and  inquire  whether 
the  gift  be  or  be  not  to  a  number  of  persons  in  shares,  which,  being 
distinctly  ascertained  and  settled,  are  incapable  of  augmentation  or 
diminution.  And  here  I  would  observe,  that  it  at  first  appeared  to 
me  that  there  was  no  distinction  between  the  present  case  and  the 
late  case  of  Greenwood  v.  Roberts  (6),  where  there  was  a  gift  of  an 
annuity  to  the  testator's  brother,  and,  after  the  decease  of  the 

(1)  1  E.  R.  46  (1  Cox,  324).  (4)  39  R  E.  132  (2  My.  &  K.  46). 

(2)  16  R.  R.  168  (2  Mer.  363).  (5)  15  Beay.  92,  to  be  reprinted  in 

(3)  14  Beay.  565,  to  be  reprinted  in  92  R.  R 
92  B.  R 
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Cattlik  annuitant,  to  and  amongst  such  of  his  children  as  might  be  then 
Bbowk.  living,  in  equal  shares  during  their  lives,  with  a  provision  that  at 
the  decease  of  any  of  them,  so  much  capital  as  had  been  adequate 
to  the  payment  of  the  annuity  to  which  the  child  so  dying  had  been 
entitled  during  his  or  her  life,  should  be  forthwith  converted  into 
money,  and  divided  equally  amongst  the  children  of  him  or  her  so 
dying,  as  and  when  they  should  severally  attain  the  age  of  twenty- 
one  years ;  and  he  gave  them  vested  interests  therein,  and  directed, 
that  if  any  children  of  his  brother  should  at  his  decease  be  dead, 
and  had  left  issue,  such  issue  should  have  the  share  the  parent 
[  '879  ]  would  have  had  if  he  had  outlived  the  brother.  If  the  *circum- 
stances  of  that  case  had  not  in  fact  been  distinguishable,  I  should 
have  been  under  the  necessity  of  differing  from  it ;  but  in  that  case 
the  children  of  the  brother,  who  were  born  and  in  esse  at  the  death 
of  the  testator,  might  all  have  been  dead  at  the  death  of  the 
brother.  The  case  therefore  fell  within  the  third  and  fourth  rules 
which  I  have  mentioned.  It  was  a  gift  to  a  class  to  be  ascertained 
at  a  time  beyond  the  limits  of  remoteness,  and  all  the  members  of 
the  class  might  be  persons  without  these  limits.  The  children  bom 
at  the  testator*s  death  might  take  no  interest  whatever.  On  this 
ground  the  decision  in  Greenwood  v.  Roberts  was,  no  doubt,  perfectly 
right. 

The  testator  devises  the  estate  to  Thomas  Bannister  Cattlin  for 
life,  with  remainder  to  all  his  children  as  tenants  in  common  for 
life,  with  remainder  as  to  every  share  of  every  child  to  the  children 
of  that  child  in  fee.  Now,  to  follow  the  respective  shares  of  the 
property,  suppose  Thomas  Bannister  Cattlin  to  have  four  sons, 
A.,  B.,  C,  and  D.,  and  A.  and  B.  to  be  living  at  the  testator's  death 
and  the  others  to  be  born  afterwards.  A.  and  B.,  on  the  testator's 
death,  take  an  immediate  vested  interest  in  remainder  for  life, 
expectant  on  their  father's  death,  with  remainder  to  their  respec- 
tive children  in  fee,  subject  to  their  respective  moieties  being 
diminished  on  the  birth  of  G.  and  D.,  but  their  exact  shares  are 
ascertained  within  the  legal  limits  at  the  death  of  their  father,  and 
neither  their  life  interests  nor  the  remainder  in  fee  are  capable  of 
being  wholly  divested  in  favour  of  any  party  beyond  the  legal 
limits,  neither  could  any  one  intended  by  the  testator  to  take  an 
interest,  but  at  a  period  beyond  the  legal  limits,  possibly  take  in 
lieu  of  A.  or  B. ;  their  shares  are  not  therefore  within  the  third 
rule,  or  governed  by  the  judgment  in  the  case  of  Lord  Dungannan 
v,  Smithf  as  might  have  been  the  ca^e  if  the  devise  had  been  to  the 
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sons  of   Thomas  Bannister  Gattlin  living  at  his  decease,   with      cattlik 

♦remainder  to  their  sons  in  fee,  for  then  there  might  possibly,  at       brown 

the  death  of  Thomas  Bannister  Gattlin,  have  been  no  son  who  was      [  *88o  ] 

in  existence  at  the  testator's  death.    Neither,  again,  can  any  possible 

event  happening  after  the  death  of   Thomas  Bannister  Gattlin, 

augment  or  diminish  the  share  of  A.  or  B.     Here,  then,  A.  and  B. 

are  respectively  persons  in  esse  at  the  death  of  the  testator,  who 

are  to  take  a  share  that  must  be  ascertained  in  a  manner  incapable 

of  augmentation  or  diminution  at  the  expiration  of  another  life 

in  esse.    What  is  there  to  prevent  the  limitation  of  that  share 

to  him  for  life,  with  remainder  to  his  children  in  fee?  for  this 

share  must  of  necessity  vest,  if  at  all,  within  the  legal  limits, 

and  complies,  therefore,  with  the  rule.    It  is  in  reality  the  case 

of  Storrs  v.  Benbow^  substituting  a  given  share  for  a  given  sum 

of  money. 

The  two  shares  of  A.  and  B.,  in  the  case  I  have  supposed,  are 
wholly  free  from  the  questions  which  arose  in  Leake  v.  Robinson,  or 
Lord  Dungannon  v.  Smith.  Sir  William  Grant,  in  Leake  v. 
Robinson,  speaking  of  the  bequest  made  by  the  testator  in  that  case, 
says :  "  He  supposed  that  he  could  do  all  that  he  has  done, — that 
is,  include  afterborn  children,  and  also  postpone  the  vesting 
until  twenty-five.  But  if  he  had  been  informed  that  he  could 
not  do  both,  can  I  say  that  the  alteration  he  would  have  made 
would  have  been  to  leave  out  the  afterborn  grandchildren,  rather 
than  abridge  the  period  of  vesting  ?  I  should  think  quite  the 
contrary  "  (i). 

The  present  case  is  free  from  the  difficulty  which  is  pointed  out 
in  those  remarks,  and  upon  which  the  point  in  that  case  was  deter- 
mined. The  case  of  Dodd  v.  Wake  (2),  which  was  mentioned,  comes 
within  the  same  category  as  *Greenwood  v.  Roberts.  In  Dodd  v.  [  •shi  ] 
Wake,  the  bequest  of  a  sum  of  money  was  limited  unto  and 
amongst  the  children  of  the  testator's  daughter,  who  should  be 
living  at  the  time  the  eldest  should  live  to  attain  the  age  of  twenty- 
four  years,  and  the  issue  of  such  of  the  children  of  his  said 
daughter  as  might  then  happen  to  be  dead  leaving  issue,  to  be 
equally  divided  between  or  among  them,  share  and  share  alike,  as 
tenants  in  common.  There  were  three  children  living  at  the  death 
of  the  testator,  who  might  have  attained  the  age  of  twenty-four 
within  the  proper  period, — but  upon  that  form  of  bequest  it  seems 
clear,  as  the  Vicb-Ghangbllor  held,  that  the  testator  did  not  intend 

(1)  16  B.  K.  168  (2  Mer.  388).  (2)  42  E.  E.  245  (8  Sim.  616). 
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Cattlin      it  to  apply  of  necessity  to  any  existing  child,  but  to  take  effect  only 

Bbowk.      when  the  first  child  attained  twenty-four,  which  might  possibly  be 

without  the  period  of  legal  limitation.     The  children  living  on  that 

event  might  or  might  not  be  composed  of  a  class  not  in  existence  at 

the  death  of  the  testator. 

In  the  case  now  before  me,  no  person  out  of  the  prescribed  limits 
could  possibly  take  the  whole  of  A.  or  B.'s  share,  and  the  exact 
amount  of  each  share  is  finally  ascertained  within  the  legal  limits ; 
and  from  the  time  that  it  is  so  ascertained,  no  party  without  the 
legal  period  can  possibly  acquire  the  least  interest  in  it,  so  as  to 
divest  or  diminish  it ;  nor  can  any  party  whose  interest  is  so  ascer- 
tained within  the  period,  or  his  children,  acquire  any  interest  in  the 
shares  of  such  other  parties  so  as  to  augment  it. 

The  limitation  as  to  the  shares  of  C.  and  D.  in  the  case  I  have 
supposed  would  be  clearly  void,  as  their  children  might  be  born  at  a 
period  exceeding  the  limits  which  the  law  allows,  they  themselves  not 
being  in  esse  at  the  death  of  the  testator.  I  observe  that  Mr.  Jarman 
expresses  a  doubt  whether  the  state  of  events  should  not  be  con- 
[  *3S2  ]  sidered  *as  they  stood  at  the  date  of  the  will.  It  is  now  clear  that 
the  death  of  the  testator  is  the  time  to  be  looked  at.  The  rule  on 
this  point  is  plainly  expressed  by  the  present  Lord  Chancellor  in 
the  case  of  Lord  Dungannon  v.  Smith,  where,  observing  that  a  gift 
to  the  person  who  at  the  death  of  B.  should  be  the  heir  male  of  his 
body,  if  he  should  attain  twenty-one,  would  be  good  as  to  the 
person  who  should  be  heir  male  of  B.  at  his  death,  he  adds :  "  It 
would  be  good,  because  at  the  death  of  the  testator  it  would  be 
absolutely  certain  that  the  bequest  must  take  effect,  if  at  all,  within 
twenty-one  years  after  the  death  of  B. ;  and  it  would  not  be 
rendered  invalid  by  a  subsequent  gift  to  others,  which  might  be  too 
remote." 

The  declaration  will  be,  that  the  estate  was  by  the  will  of  the 
testator  well  limited  in  fee  to  the  children  of  those  children  of 
Thomas  Bannister  Cattlin  who  were  living  at  the  death  of  the 
testator. 
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TETLOW  V.  A8HT0N.  isso. 

(20  L.  J.  Ch.  53—54  ;  S.  0.  15  Jiir.  213;  16  L.  T.  O.  S.  359.)  i^'^B. 

A  testator  devised  and  bequeathed  all  his  real  and  personal  estate  to  w-pci^v^n 
trustees  upon  trust  (after  certain  life  estates)  for  the  heir-at-law  of  his  *    *" 

family  then  living,  whosoever  the  "i^same  might  be :  Held,  that  the  next  of  ^       -' 

kin  of  the  testator  according  to  the  Statutes  of  Distribution  had  no  interest         L   54  j 
under  the  above  gift. 

Joseph  Horsfibld,  by  bis  will,  dated  the  25th  of  September, 
1838,  devised  and  bequeathed  all  his  real  and  personal  estate  to 
B.  Ashton,  Samuel  Horsfield,  and  J.  Sidebottom,  upon  trust  to  pay 
certain  annuities  and  charges  therein  mentioned,  and  then  to  pay 
the  income  to  Balph  Horsfield  for  his  life.  The  will  then  proceeded 
as  follows:  ''And  should  the  said  Balph  Horsfield  die  and  leave 
lawful  issue,  such  issue,  if  more  than  one,  to  be  entitled  to  all  my 
estates  as  aforesaid  share  and  share  alike ;  if  only  one,  then  the 
whole  of  my  said  estates  to  that  one  child  only ;  and,  in  the  event 
of  the  said  Balph  Horsfield  dying  without  lawful  issue,  my  will  and 
mind  is  and  are  that  the  whole  of  my  said  estates,  both  real  and 
personal,  go  to  the  heir-at-law  of  my  family  then  living  whosoever 
the  same  may  be ;  and  I  hereby  order  my  trustees  or  their  heirs, 
executors,  administrators  or  assigns,  or  the  survivor  or  survivors 
of  them,  or  the  heirs,  executors,  administrators  or  assigns  of  such 
survivor,  to  give  up  the  whole  of  my  estates,  both  real  and 
personal,  to  such  heir-at-law  of  my  family  then  living  as  aforesaid." 

The  testator  appointed  his  trustees  his  executors,  and  died  in 
October,  1838,  and  his  executors  proved  his  will. 

The  bill  in  this  case,  which  was  filed  by  Z.  Tetlow,  H.  Booth, 
and  6.  Booth,  ''on  behalf  of  themselves  and  all  other  persons,  now 
next  of  kin  of  the  testator  according  to  the  Statute  of  Distribu- 
tions,*' against  B.  Ashton,  Samuel  Horsfield,  and  J.  Sidebottom, 
stated  the  will  of  the  testator,  his  death,  and  the  probate  of  the 
will,  and  that  Balph  Horsfield  was  then  living,  and  had  not  any 
issue ;  and  prayed  for  the  accounts  of  the  personal  estate  of  the 
testator,  and  that  it  might  be  properly  secured  for  their  benefit. 

B.  Ashton  put  in  one  demurrer  to  the  bill,  and  Samuel  Horsfield 
and  J.  Sidebottom  put  in  another  demurrer.  These  demurrers 
now  came  on  to  be  heard. 

Mr,  James  Parker  and   Mr.    Giffard,  Mr.   Russell  and   Mr. 
Dickinson,  for  the  demurrers. 

Mr.  Matins  and  Mr.  Bilton,  for  the  bill. 
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Tbtlow  The  following  cases  were  cited  :  Givynne  v.  Muddock  (i),  Vauz  v. 

AsHTOK.      Henderson  (2),  Mounsey  v.  Blamire{s),  Gittings  v.  M*Dermott  (4). 

Knight  Bruce,  V.-C.  : 

This  is  a  limitation  of  real  and  personal  estate,  in  the  nature  of 
a  contingent  remainder  or  future  conditional  limitation  ''  to  the 
heir-at-law  of  my  family  then  living ;  "  that  is,  at  a  future  period 
which  he  mentions.  It  is  said  that  these  words  mean  the  testator's 
next  of  kin.  I  have  not  heard  any  reasonable  argument  in  favour 
of  this  suggestion.  The  testator  has  used  words  both  familiar 
to  the  law  and  colloquially  familiar,  which  no  person  professional 
or  unprofessional  can  misunderstand.  I  take  the  words,  ''the 
heir-at-law  of  my  family  "  to  mean  either  the  person  who  should 
then  be  his  heir-at-law,  or  the  person  who  should  then  be  his 
heir-at-law  on  his  father's  side.  Each  of  these  altogether 
excludes  the  claim  here  made.  If  there  were  any  correcting  or 
explanatoi7  context,  the  case  might  be  diffierent.  I  give  no  opinion 
how  the  case  would  have  stood  if  the  word  "  heirs  "  had  been  used 
instead  of ''  heir."  On  that  I  say  nothing.  Here  is  a  gift  of  per- 
sonalty and  realty  on  a  future  contingent  event  '^  to  the  heir-at-law 
of  my  family."  I  think  that  the  testator  meant  what  he  said. 
The  persons  making  this  claim  have  no  colour  of  title.  Allow  the 
demurrers. 

Mr.  Malins  then  asked  that  the  defendants  might  be  allowed 
only  one  set  of  costs,  as  the  case  on  the  demurrers  was  the  same 
for  all  the  defendants. 

Knioht  Bruce,  Y.-G.  asked  if  the  defendants  appeared  by  the 
same  solicitor,  or  if  there  was  what  might  be  called  a  malicious 
severance  ? 

No  such  having  been  suggested, — 

Knioht  Bruce,  V.-C.  allowed  both  sets  of  costs. 

(1)  9  E.  R.  327  (14  Vea.  488).         (3)  28  B.  B.  133  (3  Buss.  384). 

(2)  21  E.  B.  193  (1  J.  &  W.  388.  w.)-    (4)  39  B.  R  139  (2  My.  &  K.  69). 
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WHITWOETH  V.  RHODES  (1).  mo. 

(20  L.  J.  Ch.  103—108.)  ^^  ®' 

In  1830,  W.  conveyed  certain  real  estates  to  Rhodes  and  Taylor  and  1^^ 

their  heirs,  by  way  of  mortgage,  for  securing  400/.,  with  a  power  of  sale  in  ottbnham, 
case  of  default.  W.  died  in  1839,  having  devised  the  same  property,  subject  r  A  *  ^ 
to  certain  charges  created  by  his  will,  to  his  sons,  A.,  B.,  and  C,  as  tenants 
in  common  in  fee.  In  1839,  after  W.'s  death,  B.  conveyed  all  his  one-third 
share,  under  his  father's  will,  to  Rhodes,  Hirst  and  Naylor,  by  way  of 
mortgage,  with  power  of  sale  in  case  of  default.  Rhodes,  the  surviving 
mortgagee  of  the  deed  of  1830,  threatened  to  sell  under  the  power  in  that 
deed  unless  A.,  the  acting  executor  of  W.,  would  I'edeem  both  mortgages. 
Upon  bill  by  A.  to  redeem  and  for  an  injunction,  the  Court  upon  motion, 
on  payment  into  Court  by  A.  of  the  money  due  upon  the  first  mortgage, 
restrained  Rhodes  from  selling  under  the  power  contained  in  the  deed  of 
1830,  and  from  conveying  the  legal  estate  in  the  one-third  share  of  B. 
comprised  in  the  mortgage  of  1839. 

Br  indentures  of  lease  and  release,  dated  respectively  the  7th 
and  8th  of  October,  1880,  and  made  between  Benjamin  Whitworth, 
the  testator,  of  the  one  part,  and  the  defendants,  William  Rhodes 
and  Joseph  Taylor  of  the  other  part,  B.  Whitworth,  the  testator, 
conveyed  the  freehold  part  of  certain  premises,  and  covenanted  to 
surrender  the  copyhold  part  thereof,  to  W.  Rhodes  and  J.  Taylor, 
their  heirs  and  assigns,  by  way  of  mortgage,  for  securing  the  repay- 
ment to  them  of  the  sum  of  4002.  with  interest ;  and  in  the  inden- 
ture of  release  was  contained  a  power  of  sale  to  the  mortgagees 
after  the  expiration  of  three  months'  previous  notice  in  writing. 
Benjamin  Whitworth  the  elder  died  in  1889,  having  by  his  will, 
dated  in  the  same  year,  given  all  his  real  and  personal  estate, 
subject  to  a  certain  annuity  and  the  legacies  therein  mentioned, 
to  his  three  sons,  namely,  the  plaintiff  John  Whitworth  and  Joseph 
Whitworth  and  Benjamin  Whitworth  the  younger,  and  he  appointed 
the  plaintiff  and  B.  Whitworth  executors,  who  duly  proved  his  will. 

By  indentures  of  lease  and  release,  dated  respectively  the  1st  and 
2nd  of  October,  1889,  the  release  being  made  between  B.  Whitworth 
the  younger  of  the  one  part,  and  the  defendants,  W.  Rhodes  and 
J.  Hirst  and  Maria  Naylor,  of  the  other  part,  B.  W^hitworth  the 
younger  assured  to  W.  Rhodes,  J.  Hirst,  and  M.  Naylor,  their  heirs 
and  assigns,  all  his  estate  and  interest  in  the  freehold  and  copyhold 
premises  devised  to  him  by  the  will  of  B.  Whitworth  the  elder,  by 
way  of  mortgage,  to  secure  the  repayment  of  150Z.,  with  interest ; 
and  in  the  deed  was  contained  a  power  of  sale,  after  three  months' 
previous  notice  in  writing. 

By  an  indenture,  dated  the  19th  of  December,  1840,  and  made 

(1)    Ilanier  v.  Jacob  (1882)  20  Ch.  D.  220,  51  L.  J.  Ch.  642,  46  L.  T.  656. 
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Whitworth  between  B.  Whitworth  the  younger  of  the  one  part  and  Joseph 

fiHODEs.      Whitworth  of  the  other  part,  B.  Whitworth  the  younger  conveyed 

and  assigned  to  Joseph  Whitworth,  subject  to  the  last-mentioned 

mortgage,  all  his  estate  and  interest  under  the  will  of  his  father, 

B.  Whitworth  the  elder. 

By  an  indenture,  dated  the  1st  of  February,  1844,  and  made 
between  Joseph  Whitworth  of  the  one  part,  and  the  plaintiff  John 
Whitworth  of  the  other  part,  Joseph  Whitworth,  for  the  considera- 
tion therein  mentioned,  conveyed  and  assigned  all  his  estate  and 
interest  under  the  will  of  his  father,  B.  Whitworth  the  elder,  to 
the  plaintiff  John  Whitworth,  his  heirs  and  assigns. 

Subject  to  the  charges  created  by  the  will  of  the  testator  and  the 
mortgage  of  October,  1830,  the  plaintiff  John  Whitworth  was 
entitled  to  two-thirds  of  the  freehold  and  copyhold  estates  devised 
by  that  will ;  and  subject  as  aforesaid  and  also  to  the  mortgage  of 
October,  1889,  Joseph  Whitworth  was  entitled  to  the  other  third 
part.  At  the  time  of  filing  the  bill  J.  Taylor  was  dead,  and 
W.  Bhodes  was  the  surviving  mortgagee  of  the  mortgage  of 
October,  1830 ;  and  the  mortgage  of  October,  1839,  was  vested  in 
W.  Bhodes,  J.  Hirst,  and  M.  Naylor,  as  the  executors  and  executrix 
of  George  Naylor  deceased. 

The  defendant  B.  Whitworth  was  out  of  the  jurisdiction,  and  the 
[  *106  ]  plaintiff  insisted  that  as  sole  acting  executor  under  the  will  *of  his 
late  father,  he  was  entitled  to  redeem  the  mortgage  of  1830,  created 
by  the  testator,  and  was  in  no  way  bound  to  redeem  the  mortgage 
of  1839,  created  by  B.  Whitworth  the  younger ;  but  W.  Bhodes 
refused  to.  re-convey  the  mortgaged  premises  and  deliver  up  the 
title  deeds,  unless  the  plaintiff  would  at  the  same  time  pay  off  the 
mortgage  created  by  B.  Whitworth  the  younger. 

On  the  2nd  of  March,  1846,  W.  Bhodes  served  the  plaintiff  with 
a  written  notice,  that,  at  the  expiration  of  three  months,  he  should 
proceed  to  exercise  the  power  of  sale  contained  in  the  mortgage 
deed  of  1880,  unless  the  principal  sum  of  3872.  16s.  8d.  then  due 
thereunder,  together  with  the  principal  sum  of  1502.  owing  under 
the  mortgage,  was  previously  satisfied. 

On  the  18th  of  June,  1849,  Messrs.  Greaves  &  Co.,  the  Bolicik>rs 
of  the  defendants  W.  Bhodes,  J.  Hirst,  and  M.  Naylor,  sent  a  letter 
to  Mr.  Watts,  the  solicitor  of  the  plaintiff,  stating  that  their  clients 
were  in  a  position  to  proceed  to  a  sale  of  the  property,  and  inquiring 
whether  the  plaintiff  was  prepared  to  pay  off  their  principal, 
interest,  and  costs.     To  this  letter  Mr.  Watts  returned  for  answer 
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that  the  plaintiff  was  ready  and  had  offered  to  pay  off  the  mortgage  Whitwohth 
of  18S0,  and  that,  therefore,  there  was  no  necessity  to  proceed  to      bhodb& 
a  sale;  and  that  the  plaintiff  had  no  concern  in  the  mortgage 
of  1889. 

On  the  7th  of  July,  1849,  a  second  notice  was  served  upon  the 
plaintiff  by  the  defendants  W.  Rhodes,  J.  Hirst,  and  M.  Naylor,  to 
the  effect  that  W.  Rhodes  was  willing,  and  thereby  offered  to 
re-convey  and  assure  to  the  plaintiff,  his  heirs,  executors,  adminis- 
trators, and  assigns,  two  undivided  third  parts  of  and  in  the 
property  of  B.  Whitworth,  the  testator,  conveyed  and  assured  to 
W.  Rhodes  and  J.  Taylor  deceased,  by  the  indentures  of  the 
7th  and  8th  of  October,  1880,  upon  payment  of  the  principal 
money,  interest,  and  costs. 

Upon  receipt  of  this  note  Mr.  Watts  wrote  to  Messrs.  Greaves 
&  Co.  that  the  plaintiff,  as  trustee  under  his  father's  will,  would 
not  be  justified  in  paying  off  the  whole  debt,  and  taking  a  recon- 
veyance of  two-thirds  only  of  the  mortgaged  property.  The 
defendants,  W.  Rhodes,  J.  Hirst,  and  M.  Naylor,  persisting  in 
their  right  to  have  both  mortgages  paid  off,  and  having  advertised 
the  property  for  sale,  John  Whitworth,  in  November,  1849,  filed 
his  bill  against  W.  Rhodes,  J.  Hirst,  and  M.  Naylor,  and  Joseph 
Whitworth  and  B.  Whitworth  wheu  within  the  jurisdiction,  praying 
that  an  account  might  be  taken  of  what  was  due  for  principal, 
interest,  and  costs  properly  incurred  upon  the  security  of  the 
7th  and  8th  of  October,  1880,  and  that  upon  payment  of  what 
should  be  so  found  due  by  the  plaintiff,  the  defendant  W.  Rhodes 
and  all  other  proper  parties  might  be  ordered  to  reconvey  and 
surrender  the  premises  comprised  in  the  said  security  to  the 
plaintiff  or  to  such  person  as  he  should  appoint,  and  that  the 
defendants  W.  Rhodes,  J.  Hirst,  and  M.  Naylor,  respectively, 
might  be  ordered  to  deliver  to  the  plaintiff,  or  to  such  person  as  he 
should  appoint,  the  title  deeds  relating  to  the  premises  comprised 
in  the  said  mortgage  security ;  and  that  the  defendants  might  be 
restrained  by  injunction  from  selling  any  part  of  the  premises 
comprised  in  the  indenture  of  the  8th  of  October,  1880. 

An  order  for  an  injunction  was  then  obtained  (which  was 
afSrmed,  on  appeal,  by  the  Lord  Chancellor)  restraining  the 
defendants  W.  Rhodes,  J.  Hirst,  and  M.  Naylor  from  selling  all 
or  any  part  of  the  property  comprised  in  the  mortgage  of  1880, 
upon  the  terms  of  the  plaintiff  paying  into  Court  the  amount  due 
upon  that  mortgage. 
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Whitwobth  The  three  defendants  then  put  in  their  answer,  by  which  they 
Bhodu.  insisted  that  W.  Bhodes,  after  satisfaction  of  the  mortgage  of  1830, 
would  be  a  trustee  of  one-third  of  the  estate  and  interest,  vested  in 
him  thereby,  as  such  mortgagee  as  aforesaid,  for  the  benefit  of 
those  defendants  as  mortgagees  under  the  deeds  of  1839 ;  and  that 
W.  Bhodes  ought  not  to  be  called  upon  to  rjB>convey  or  deliver  up 
the  deeds  unless  upon  the  terms  of  the  plaintiff  redeeming  both 
mortgages,  and  that  upon  satisfaction  of  the  first  mortgage, 
W.  Bhodes  was  not  bound  to  re-convey  more  than  two-thirds 
of  the  premises;  and  they  insisted  that  though  they  were 
restrained  from  selling  the  entirety  of  the  premises  comprised 
in  the  mortgage  of  1830,  yet  under  the  circumstances  they  ought 
not  to  be  restrained  from  proceeding  to  a  sale  of  the  whole  interest 
[  ^107  ]  vested  in  them  by  the  mortgage  of  *1839,  in  exercise  of  the  power 
contained  in  the  last-mentioned  deed. 

On  motion  to  dissolve  the  injunction  upon  the  coming  in  of  the 
answer,  Wiobam,  V.-C.  held,  that  the  defendants  W.  Bhodes, 
J.  Hirst,  and  M.  Naylor  were  entitled  to  dispose  of  the  share  of 
B.  Whitworth  the  younger,  under  the  mortgage  deed  of  1839,  but 
not  to  part  with  the  legal  estate  therein ;  and  his  Honour  made  an 
order  varying  the  injunction  accordingly. 

This  was  a  motion  to  discharge  or  vary  that  order,  so  far  as  it 
restrained  the  defendants  from  parting  with  the  legal  estate  in  the 
one-third  share  of  B.  Whitworth  the  younger,  comprised  in  the 
mortgage  of  1889. 

Mr.  McUins  and  Mr,  Shee,  for  the  motion,  contended  that  as 
the  order  of  the  Yicb-Chancbllor  admitted  the  right  of  the  defen- 
dants to  deal  with  the  beneficial  interest  in  one-third  of  the  pro- 
perty, there  was  no  principle  why  they  should  be  restrained  from 
dealing  with  the  legal  estate  in  that  one-third,  acquired  under 
the  mortgage  of  1839 ;  that  the  plaintiff  had  no  right  to  call  for 
the  title  deeds  from  the  defendants,  who  were  interested  in  the 
property :  Yea  v.  Field  (i). 

The  Solicitor 'General  and  Mr.  Elmsley,  contra  : 

The  object  of  the  defendants  is,  by  means  of  the  legal  estate  in 
the  entirety  which  is  vested  in  W.  Bhodes,  as  surviving  mortgagee 
under  the  deed  of  1830,  to  get  their  subsequent  mortgage  debt  paid 
in  full,  and  thus  to  obtain  an  undue  advantage.     The  plaintiff  is 

(1)  1  B.  B.  603  (2  T.  R  708). 
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^  entitled  to  call  for  the  legal  estate  in  the  entirety  upon  payment  of  Whitworth 
what  is  due  upon  the  first  mortgage.  Bhodrs. 

Mr.  Malins  replied. 

Thb  Lord  Chancbllob: 

The  order  continues  the  injunction,  which  was  general,  with  a 
modification  that  it  is  not  to  apply  to  prevent  the  defendants  from 
selling  the  share  of  Benjamin  Whitworth  in  the  property,  but  the 
defendants  are  not  to  convey  the  legal  estate  in  the  property  or  any 
part  thereof.  There  is  no  direction  to  convey  the  legal  estate  to 
the  plaintiff,  or  to  deal  with  it  in  any  way.  The  order  for  the 
injunction  is  one  to  guard  against  the  evil  apprehended,  without 
interfering  further  than  necessary  with  the  existing  rights  of  the 
parties.  Under  the  mortgage  created  by  the  father  the  legal  estate 
was  vested  in  the  defendant  W.  Rhodes,  with  a  power  of  sale  over 
the  property,  the  plaintiff  being  entitled  under  the  will  to  one-third 
of  the  estate,  the  defendant  to  another  third,  and  another  son  to 
another  third.  Then  the  suspicions  are  entertained  that  the  defen- 
dants intended  to  avail  themselves  of  this  power  of  selling,  to  defeat 
the  plaintiff's  rights  ;  and  an  application  is  made  to  restrain  them 
from  so  doing;  and  upon  the  plaintiffs  undertaking  to  pay  the 
mortgage  money  into  Court,  the  original  injunction,  which  was 
quite  of  course,  issued.  The  injunction  came  before  the  Vice- 
chancellor  WiOBAM,  and  he  has  confirmed  that  order,  but  with  this 
variation,  that  the  defendants  (these  three  parties)  should  not  be 
restrained  from  selling  the  share  of  the  defendant  Benjamin  (one 
of  the  brothers)  pursuant  to  the  power  contained  in  the  deed  of 
1839,  but  they  are  not  to  convey  the  legal  estate  in  the  premises  or 
any  part  thereof  until  the  further  order  of  the  Court.  The  fact  is, 
that  these  parties  had  the  power  of  selling  under  the  mortgage  of 
the  father,  and  had  also  a  power  of  selling  under  another  mortgage 
from  Benjamin  the  son,  a  totally  distinct  title ;  the  one  mortgage 
being  created  by  the  owner  of  the  estate,  and  another  by  the  party 
only  entitled  to  the  one-third  of  the  beneficial  interest  in  the  estate, 
after  discharging  certain  obligations  upon  the  property ;  still  I  do 
not  think  it  was  at  all  necessary  after  specifying  the  nature  of  the 
deeds  to  make  an  exception  at  all,  for  the  injunction  restraining 
them  from  selling  under  the  father's  mortgage  deed  would  not 
interfere  with  their  power  of  selling  under  the  other  deed ;  it  might 
not,  however,  be  supposed  to  interfere  wilh  the  right  which  they 
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Whitworth  had  under  Benjamin,  but  Benjamin's  title  was  not  absolute.  Ben- 
Bhodes.  jamin  had  only  a  beneficial  interest  in  a  third  of  the  property ;  but 
it  happens  that  the  same  parties  are  entitled  under  the  father's 
mortgage,  and  under  Benjamin's  mortgage.  The  Court  would  very 
naturally  say,  that  the  payment  of  the  mortgage  money  would 
prevent  you  from  exercising  the  power  of  sale  under  the  father's 
[  *108  ]  deed  ;  because  that  power  *only  existed  for  the  purpose  of  securing 
that  money ;  the  money  is  now  in  Court,  and  that  power  will  no 
longer  be  exercised.  Now,  the  struggle  is  this,  that  the  defendants 
may  be  put  in  a  better  position  than  the  son  could  have  put  them 
in  ;  that  they  may  retain  the  legal  estate  acquired  under  the  first 
mortgage,  in  order  to  give  them  greater  facilities  for  selling  under 
the  son's  mortgage.  Well,  if  they  ought  not  to  be  placed  in  a 
worse  situation,  I  think,  that  they  ought  not  to  be  placed  in  a 
better  situation  ;  for  the  effect  of  the  order  being  to  get  rid  of  the 
first  incumbrance  by  paying  the  money  into  Court,  the  interest  of 
the  other  parties  ought  to  remain  precisely  as  they  were  before. 
Benjamin's  interests  remain  as  they  were  ;  Benjamin  had  no  legal 
power  of  selling  when  he  created  his  mortgage,  but  those  who 
represent  Benjamin  may  have  a  legal  title,  for  what  they  derived 
under  the  father  will  remain  in  them,  and  be  capable  of  being 
exercised,  but  for  what  purpose  is  not  known  ;  but,  however,  it  may 
be  for  a  purpose  not  consistent  with  the  testator's  will.  Nobody 
can  be  under  any  misapprehension  that  vesting  the  property  of  the 
father  in  a  mortgagee,  after  the  mortgage  money  is  paid  into  Court, 
is  not  to  give  to  those  parties  a  power  over  the  one-third  share  of 
Benjamin  greater  than  Benjamin  could  have  conferred  upon  them ; 
by  representing  Benjamin,  they  would  not  have  it,  whereas  by 
representing  the  first  mortgagee  they  have ;  but  they  shall  not  use 
that  legal  estate  so  vested  in  them  for  another  purpose,  perhaps  for 
the  purpose  of  improving  their  own  estate  to  the  detriment  and 
disadvantage  of  those  interested  in  the  other  portion  of  it.  That 
is  quite  consistent  with  the  practice ;  it  merely  preserves  the  pro- 
perty, after  paying  the  first  mortgage,  because  all  the  parties 
claiming  are  identically  in  the  same  position  as  they  stood  in  before 
that  money  was  paid  ;  that  was  the  object  of  the  injunction,  and 
an  object  which,  I  think,  ought  always  to  be  borne  in  mind  in 
granting  an  injunction  ;  and  I  think,  therefore,  that  this  order  is 
perfectly  right,  and  the  motion  for  discharging  this  order  must  be 
refused,  with  costs. 
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In  re  FEOST'S  TEU8T(i).  »»"• 

^  '  Jan.  18. 

(20  L,  J.  Ch.  112 ;  S.  C.  16  Jur.  644.)  

Kkioht 
Petition  for  the  appointment  of  new  trustees  and  a  vesting  order  under  the   Bruok,  V.-G. 

Trustee  Act,  1850,  ss.  32,  35.    The  trust  fund  was  a  sum  of  stock,  and  no         r  112  ] 
representation  had  been  taken  out  to  the  surviving  trustee.    The  Court 
refused  to  make  the  order. 

This  was  a  petition  presented  under  the  Trustee  Act,  1850,  for 
the  appointment  of  new  trustees  and  an  order  for  vesting  the  trust 
funds  in  such  trustees. 

The  B2nd  section  of  the  Act  is  as  follows :  ''  And  be  it  enacted 
that  whenever  it  shall  be  expedient  to  appoint  a  new  trustee  or 
new  trustees,  and  it  shall  be  found  inexpedient,  difficult,  or 
impracticable  so  to  do  without  the  assistance  of  the  Court  of 
Chancery,  it  shall  be  lawful  for  the  said  Court  of  Chancery  to  make 
an  order  appointing  a  new  trustee  or  new  trustees,  either  in  sub* 
stitution  for,  or  in  addition  to,  any  existing  trustee  or  trustees." 

By  the  BSth  section  it  is  enacted,  "  that  it  shall  be  lawful  for  the 
said  Court,  upon  making  any  order  for  appointing  new  trustees, 
either  by  the  same  or  any  subsequent  order,  to  vest  the  right  to 
call  for  a  transfer  of  any  stock  subject  to  the  trust,  or  to  receive  the 
dividends  or  income  thereof,  subject  to  the  trust,  in  the  persons 
who  upon  the  appointment  shall  be  the  trustees." 

The  trust  fund  was  a  sum  in  the  8Z.  per  cent.  Annuities.  The 
surviving  trustee,  who  had  been  resident  in  Ireland,  died  there,  and 
administration  with  his  will  annexed  had  been  taken  out  at  Dublin. 
No  administration,  however,  had  been  taken  out  in  England. 

Mr.  Woodroffe,  for  the  petition. 

Enioht  Bruce,  Y.-C.  said  that  there  was  here  personal  estate  in 
England,  and  there  was  a  personal  representative  of  the  surviving 
trustee  under  an  Irish  administration,  but  no  administration  had 
been  granted  in  England,  and  that  the  case,  as  to  the  property  in 
question,  was  the  same  as  if  there  had  been  no  personal  representa- 
tive of  the  surviving  trustee.  In  such  a  case  an  order  for  the 
appointment  of  new  trustees  could  not  have  been  made  under  Sir 
Edward  Sugden's  Act.  He  thought  that  such  a  power  was  not 
given  to  the  Court  by  the  language  of  the  Act  which  had  been 
cited.     He  should  make  no  order  on  the  petition  as  it  stood. 

(1)  The  corresponding  sections  of  the  Trustee  Act,  1893,  are  ss.  25  and  35. 
-0.  A.  a 
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Jan.J^dO.  ^^  ^  J  ^  136—137 ;  S.  C.  15  Jur.  762.) 

Bruob?V^O  '^^  application  niay  be  made  by  an  infant  for  a  guardian  under  the 

r  186  1  13  &  14  Vict.  c.  35  (2),  s.  5,  without  a  next  friend. 

^        ^  As  to  signature  of  counsel  to  special  cases  and  setting  down  of  special 

cases  for  hearing. 

This  was  an  application  made  by  an  infant  for  the  appointment 
of  a  guardian  to  concur  in  a  case  to  be  submitted  to  the  Court 
under  the  18  &  14  Vict.  c.  85. 

By  the  5th  section  of  this  Act  it  is  enacted,  "  that  it  shall  be 
lawful  for  the  Court,  by  order  to  be  made  in  the  matter  of  any 
lunatic  not  found  such  by  inquisition,  or  in  the  matter  of  any 
infant,  upon  the  application  of  any  person  on  the  behalf  of  such 
lunatic,  or  upon  the  application  of  such  infant,  by  motion  or 
petition,  to  appoint  any  person  shown  to  be,  &c.  to  be  the  special 
guardian  of  such  lunatic  or  infant  for  the  purpose  of  concurring  in 
such  case  in  the  name  and  on  behalf  of  the  lunatic  or  infant." 

Mr.  Archibald  Smith,  for  the  infant. 

(Knight  Brugb,  V.-C.  suggested  whether  it  was  competent  to  the 
infant  to  make  the  application,  and  whether  the  application  ought 
not  to  be  made  by  the  infant  by  means  of  his  next  friend.) 

L  i")?  ]  Mr.  Archibald  Smith  contended  that  the  application  might  be 

made  by  the  infant  without  the  intervention  of  a  next  friend,  and 
that  such  was  directed  by  the  5th  section  of  the  Act. 

Knight  Bruce,  Y.-C.  remarked  on  the  difference  of  the  language 
used  in  the  5th  section  as  to  lunatics  and  infants,  and  said  that,  on 
a  proper  affidavit  as  to  the  fitness  of  the  person  proposed,  the  order 
might  be  made. 

On  a  subsequent  day,  an  application  was  made,  that  the  above- 
mentioned  special  case  should  be  set  down  for  hearing. 

By  the  10th  section  it  is  enacted,  that  every  special  case  shall  be 
signed  by  counsel  for  all  parties.  See. 

By  the  18th  section  it  is  enacted,  that,  when  any  infant  is  party 
to  a  special  case,  application  may  be  made  to  the  Court  by  motion 
for  leave  to  set  down  the  same ;  and  that,  upon  the  hearing  of  such 
motion,  the  said  Court  may  give  leave  to  set  down  such  case,  if  it 

(1)  The  same  procedure  applies  to  (2)  Eep.  46  &  47  Vict  c.  49,  s.  8, 

special  cases  under  Ord.  XXXIY.—      but  see  s.  7. 

O.  A.  S. 
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shall  be  of  opinion  that  it  is  proper  that  the  question  raised  therein      Bx  parte 
shall  be  determined  thereon,  &c. 

Mr.  Archibald  Smithy  for  the  motion,  stated  that  he  had  signed 
the  case  as  counsel,  not  only  for  the  plaintiff,  but  for  three  of  the 
defendants;  and  suggested  to  the  Court  whether  this  was  a 
sufficient  signature  of  counsel  as  required  by  the  Act.  He  also 
asked  that  the  case  might  be  set  down  for  hearing  with  the 
petitions,  and  not  in  the  cause  list. 

Knioht  Bruce,  V.-C,  said,  he  thought  that  the  signature  of 
counsel,  as  stated,  was  sufficient,  and  gave  leave  that  the  case 
should  be  set  down  to  be  heard  with  the  petitions. 


JACKSON   V.   CRAIG.  issi. 

Feb.  22. 

(20  L.  J.  Ch.  204—205 ;  S.  C.  15  Jiir.  511 ;  17  L.  T.  O.  S.  207.)  A/urek  a 

The  will  of  a  testator  contained  the  clauses  following:  "Let  my  debte       kniobt 
be  pnitl.     Let  all  my  goods  and  chattels  be  sold,  and  the  fund  accumulated,    Bkuce,  V.-C. 
except  so  far  as  is  needed  for  the  comfortable  settlement  of  the  family,         r  204  1 
except  200^.  a  year  to  be  laid  by  as  a  marriage  portion  for  my  daughter 
A.  A.  C.    My  son  G.  C.  C.  is  heir  to  the  whole  real  estate :  "  Held,  that  the 
above  directions  were  void  for  uncertainty,  and  that  the  testator  wHs  to  be 
taken  to  have  died  intestate,  both  as  to  his  real  and  personal  estate. 

Thb  Bev.  E.  Craig  made  his  will,  in  the  following  language : 
''  In  the  name  of  my  blessed  Saviour  I  appoint  this  my  last  will 
and  testament.  I  appoint  J.  H.  Jackson,  Esq.,  of  Islington  Green, 
and  John  Barstow,  Esq.,  barrister,  of  the  Fig  Tree  Court,  Temple, 
my  executors ;  and  the  Rev.  Horatio  Dudding,  clerk,  of  St.  John's, 
St.  Alban's,  and  my  dear  wife,  joint  guardians  of  my  children. 
I  hope  he  will  educate  my  boy.  I  have  a  house  in  Edinburgh,  a 
farm  at  Bevel  End,  Bedbourn,  Herts,  a  piece  of  land  at  Burton 
Latimer,  a  leasehold  interest  in  my  house  at  Barnsbury,  and 
railway  bonds  in  the  hands  of  Smith,  Payne  &  Co.  Let  my  dear 
wife's  settlement  be  regularly  paid.  Let  my  few  debts  be  justly 
paid.  Let  all  my  goods  and  chattels  be  sold,  and  the  fund 
accumulated,  except  so  far  as  is  needed  for  the  comfortable  settle- 
ment of  the  family  somewhere,  excepting  200Z.  a  year  to  be  laid  by 
as  a  marriage  portion  for  my  dear  daughter  Adelaide  Amelia  Craig. 
Edward  Cunningham  Craig  is  heir  to  the  whole  real  estate." 

The  testator  died  soon  after  the  date  of  his  will,  which  was 
proved  by  Mr.  Jackson.     The  testator  left  his  wife  and  the  two 
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Jackson     children  named  in  the  will  him  surviving.    He  did  not  leave  anj 
Craio.       other  children. 

The  testator,  at  the  time  of  his  will,  was  absolutely  entitled  to  a 
house  at  Edinburgh  and  to  some  real  estate  situated  at  BortoD 
Latimer,  which  together  produced  1501.  a  year,  and  to  personal 
estate  of  the  value  of  about  7,0002. 

The  testator  was  married  in  1888.  On  this  occasion,  by  one 
settlement,  an  estate  called  Revel  End,  belonging  to  him,  producing 
about  2601.  a  year,  had  been  settled  on  the  usual  trusts ;  and,  by 
another  settlement  a  sum  of  stock,  belonging  to  Mrs.  Craig,  had  also 
been  settled  on  the  usual  trusts.  The  annual  income  arising  from 
the  settled  property  was  about  3801. 

This  was  a  special  case,  under  the  18  &  14  Vict.  c.  85,  in  which 
Mr.  Jackson  was  plaintiff  and  Mrs.  Craig  and  her  children,  defen- 
dants. The  case,  after  stating  the  above  circumstances,  desired  the 
decision  of  the  Court  as  to  the  construction  of  the  will. 

The  points  discussed  were,  whether  from  the  mention  in  the  will 
I  •^Oo  J      of  the  farm  at  Revel  End,  which  was  included  in  the  'settlement, 
there  was  any  case  of  election  raised ;  and  what  was  the  effect  of 
the  directions  as  to  the  2001.  a  year  for  the  daughter. 

Mr.  Archibald  Smith,  for  the  plaintiff. 

The  Attorney-General  and  Mr.  Shapter,  Mr.  James  Parker  and 
Mr.  Wood,  Mr.  Wigram  and  Mr.  Hanson,  for  the  other  parties. 

Knight  Brucb,  V.-C.  : 

The  first  question  is,  whether,  on  the  settlements  or  either  of 
them  a  case  of  election  is  raised  against  the  widow,  or  either  of  the 
children.  I  think  that  the  language  used  is  too  vague  and  obscure  to 
render  such  an  interpretation  safe  or  allowable. 

I  think,  indeed,  that  the  will  does  not  dispose  of  any  beneficial 
interest  in  any  part  of  the  testator's  property,  with  the  single 
exception,  if  it  is  one,  of  the  200/.  a-year  mentioned  with  respect  to 
his  daughter. 

I  think,  however,  that,  on  the  whole,  this  cannot  be  considered  as 
an  exception.  I  think  that  the  testator  ought  not  to  be  considered 
to  have  meant,  by  what  he  says  on  the  subject,  anything  more  than 
a  direction  how  his  daughter's  property,  whatever  it  might  happen 
to  be,  or  a  part  of  it,  should  be  applied ;  a  direction  which,  whether 
intelligible  or  not  is  certainly  ineffectual.  It  follows,  in  my  opinion, 
that  the  testator's  real  estate  has  descended,  and  that  his  personal 
estate  must  be  applied  as  if  he  had  died  intestate. 
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WARNER  V.  WARNER  (1).  laso. 

(20  L.  J.  Ch.  273—274  ;  S.  C.  15  Jur.  141.)  Mv^2. 

A  testator  by  his  will  gave  a  share  of  his  residuary  estate  to  his  son  for       ^^'^5**^^ 
his  life,  and  directed  that,  after  his  death,  the  interest  should  be  for  the      ^     ^i    •-  • 
maintenance  of  his  wife  and  the  education  of  his  children.    At  his  wife*s         ^        -I 
death,  the  principal  to  be  divided  among  his  children.    For  some  years 
previously  to  the  date  of  the  codicil,  the  son  had  been  living  with  a  woman 
to  whom  he  was  not  married,  and  had  by  her  four  children.    The  testator 
was  cognizant  of  these  circumstances,  and  recognized  the  childi*en  as  the 
children  of  the  son  and  his  own  grandchildren,  and  frequently  had  them 
staying  with  him  :  Held,  that  the  illegitimate  children  of  the  son  were  not 
included  in  the  bequest  made  in  favour  of  the  children. 

Eelpin  Warner,  by  his  will,  dated  the  18th  of  January,  1828, 
bequeathed  his  residuary  personal  estate  to  trustees,  in  trust  for  his 
wife  for  her  life,  and,  after  her  death,  to  divide  the  same  into  eight 
parts  for  his  eight  children.  The  will  then  proceeded  as  follows : 
''And  I  declare  that  my  said  trustees  or  trustee  do  and  shall 
stand  possessed  in  the  one-eighth  part  or  share  hereinbefore  provided 
for  each  of  my  said  sons  C.  P.  Warner,  Henry  Warner,  and  S.  C. 
Warner  in  the  trust  premises,  in  trust  to  pay  the  income  of  each 
unto  each  such  last-mentioned  son  for  his  life,  and  after  the  decease 
of  each  such  last-mentioned  son,  in  trust  for  all  and  every  his 
children,  who  being  a  son  or  sons  shall  attain  the  age  of  twenty-one 
years,  or  being  a  daughter  or  daughters  shall  attain  the  said  age  or 
be  married  ;  to  be  divided  between  or  amongst  the  said  children,  if 
more  than  one,  in  equal  shares." 

The  testator,  by  a  codicil  to  his  will,  dated  the  27  th  of  May,  1880, 
made  the  following  dispositions : 

"  The  proportion  of  my  estate  my  son  C.  P.  Warner  is  to  have, 
to  be  in  trust  (my  executors  to  be  the  trust)  for  him  to  receive  the 
interest  only  during  his  life.  After  his  death,  in  trust,  the  interest 
of  which  for  the  maintenance  of  his  wife  and  education  of  his 
children.  At  his  wife's  death,  the  principal  to  be  equally  divided 
among  his  children  then  living,  as  they  attain  the  age  of  twenty- 
one  years,  share  and  share  alike.  If  only  one  child  living,  that  to 
have  the  whole.  The  proportion  of  my  estate  my  son  Henry 
Warner  is  to  have,  to  be  in  trust  (my  executors  to  be  the  trust)  for 
him  to  receive  the  interest  only  during  his  life.  At  his  decease,  to 
devolve  equally  among  my  children  then  living,  provided  he  has  no 
children  bom  in  wedlock.  If  he  should,  then  in  trust  (my  executors 
to  be  the  trust),  his  proportion  to  be  divided,  share  and  share  alike, 

(1)  In  re  Hasddine  (1885)  31  Ch.  D.  611.  54  L.  T.  322. 
B.R. — VOL.  XC.  48 
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warnkb  among  such  children,  as  they  attain  the  age  of  twenty-one  years. 
Wabkeb.     If  only  one  child,  that  child  to  have  the  whole." 

The  testator  died  in  March,  1889. 

C.  P.  Warner  had,  for  some  years  before  the  date  of  the  codicil 
of  1880,  lived  with  Maria  Poppy  and  had  by  her  four  children. 

The  bill  was  filed  by  C.  P.  Warner,  for  the  administration  of  the 
estate  of  his  father. 

The  bill  charged,  among  other  things,  that  the  four  children  of 
the  plaintiff  by  Maria  Poppy  **  were  reputed  and  considered  by  the 
testator  as  the  children  of  the  plaintiff,  and  were  included  in  the 
provisions  given  to  the  plaintiff's  children." 

In  April,  1849,  the  plaintiff  psarried  Maria  Poppy,  but  there  were 
no  children  born  after  the  marriage. 

In  favour  of  the  claims  of  the  illegitimate  children,  two  witnesses 
gave  evidence  to  the  following  effect :  They  (the  witnesses)  had  been 
intimate  with  the  testator  for  thirty  years  and  upwards  before  his 
death,  and  were  in  the  habit  of  visiting  him.  They  had  often  seen 
C.  P.  Warner's  four  children  at  the  testator's  residence.  These 
children  had  been  introduced  to  the  witnesses  as  the  children  of 
C.  P.  Warner,  and  they  had  often  heard  such  children  called  by  the 
testator  and  other  members  of  his  family  the  children  of  C.  P. 
Warner.  Emma,  one  of  the  children,  in  particular,  was  often  stay- 
ing at  the  testator's  house,  and  was  treated  by  the  testator  with 
great  affection,  and  in  all  respects  regarded  as  his  grandchild. 

The  cause  now  came  on  to  be  heard. 

[  274  J  The  Attomey-Oeneral,  for  the  illegitimate  children,  contended 

that  they  were  included  in  the  term  "  children  of  my  son  C.  P. 
Warner." 

Mr.  Wood  and  Mr.  Collins,  Mr.  RoundeU  Palmer. e^nd  Mr.  Speedy 
for  the  other  parties. 

The  following  cases  were  cited:  Godfrey  v.  Davis (i),  Wilkinson 
V.  Adayn  (2),  Swaine  v.  Kennerley  (a).  Lord  Woodhouselee  v. 
Dalrymyle  (4),  Harris  v.  Lloyd  (6). 

Knight  Brucb,  V.-C.  : 

The  case  of  Wilkinson  v.  Adam  has  often  been  considered  to  go 
to  the  extreme  verge  of  the  law.    In  this  case  the  Court  is  bound 

(1)  6  R.  B.  204  (6  Ves.  43).  (4)  16  E.  B.  193  (2  Mer.  419), 

(2)  12  R.  R.  255  (1  V.  &  B.  432).      (6)  24  B.  R  6S  (T,  &  B.  310). 

(3)  12  R  B.  269  (1  V.  &  B.  469). 
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to  take  notice  of  all  that  the  testator  knew,  and  the  circumetances  Warnbb 
in  which  he  was  placed  when  he  made  his  will.  But  when  that  is  wabnkb. 
done,  it  is  still  the  will  which  is  to  be  construed.  I  assume  here, 
for  every  purpose,  that  C.  P.  Warner  was  living  with  a  lady  as  his 
wife,  to  whom,  however,  he  was  not  married ;  but  that  she  bore  his 
name ;  that  she  was  recognized  and  appeared  to  the  world  as  his 
wife ;  that  there  were  several  children  of  this  connexion,  who  in  all 
respects  were  called  and  treated  as  legitimate  children ;  and  that 
all  the  facts  which  I  have  just  mentioned  were  known  to  the  testator. 
Now,  assuming  all  this,  the  question  still  is,  whether,  if  the  testator 
had  meant  that  legitimate  children  only  should  take,  could  he  have 
expressed  himself  more  clearly  than  he  has  done?  The  testator 
has  given  the  share  to  G.  P.  Warner  for  life  ;  after  his  death,  he 
gives  the  interest  of  the  share  for  the  maintenance  of  his  wife,  not 
saying  his  present  wife,  or  what  wife,  but  his  wife  (a  name  rather 
of  character  than  of  individuality,  if  I  may  use  such  a  form  of 
expression)  and  the  education  of  his  children.  At  the  wife*s  death, 
the  fund  is  to  be  equally  divided  among  his  children  then  living. 
The  proper  meaning  of  the  word  *'  children  '*  here  is  legitimate 
children,  whether  born  or  in  existence  when  the  codicil  was  made, 
or  born  or  in  existence  after,  who  should  be  living  at  his  death. 
There  is  a  great  probability  that  the  testator  meant  these  children, 
but  you  must  alter  the  will  before  such  a  conclusion  is  arrived  at. 
I  think  that  to  include  them  would  be  not  only  against  the  autho- 
rities cited,  but  against  all  principle.  It  would  be  making  a  will, 
not  construing  a  will,  for  the  testator;  making  a  will  which  he 
perhaps  intended  to  make,  which  perhaps  it  is  to  be  regretted  that 
he  did  not  make,  but  which  he  in  fact  did  not  make/  These 
children,  therefore,  must  be  dismissed  from  the  suit. 


PAW8EY  V.   BARNES  (1).  iwi. 

(20  L.  J,  Ch.  393—394  ;  S.  C.  15  Jar.  493.)  ^^*- 

A  testator,  by  his  will,  devised  his  real  estate  to  A.  and  B.  on  the  usual  Knioht 

trudts  for  sale,  and  directed  them  to  pay  a  share  of  the  purchase-monies  Bbucb,  V.-C. 

to  A.    The  testator  died  in  February,  1816,  and  A.  and  fi.  proved  the  will.  I  393  ] 
A.  died  in  October,  1817.    B.  died  in  1849,  having  appointed  C.  his  executor. 

(1)  Distinguished,  Mutlow  v.  Bigg  a  claim  for  the  proceeds  of  land  actually 

(1874)  L.   R.    18  Eq.   246  (revd.   on  sold  under  a  trust,  to  which  case  the 

further  evidence,  1  Ch.  Div.  385,  45  section  cannot  apply,  since  the  money 

L.   J.   Ch.   282),   where  it  was  sug-  has  then  ceased  to  be  charged  on  or 

geeted   that  the  possible   application  payable  out  of  land.     In  the  case  of 

of  8.  40  of  3  &  4  WiU.  lY.  c  27,  to  a  Bowyer  v.  Woodman  (1867)  L.  R  3  £q. 

claim  of  this  kind  must  be  limited  to  313,  the  mortgagee  of  a  share  of  the 

48—2 
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PAW8BY  Lefcters  of  administration  of  A.'8  estate  were  granted  to  D.  in  June,  1850. 

JfL—  ^  daim  filed  by  D.,  the  administrator  of  A.,  against  C,  the  executor  of  B., 

in  respect  of  the  share  of  the  purchase-monies  of  the  testator's  estate  given 
to  A.,  was  dismissed,  with  costs,  but  without  prejudice  to  a  suit 

John  Dbnnant,  by  his  will,  dated  the  13th  of  January,  1816, 
devised  all  his  real  estate  to  John  Pollard  and  James  Heam  and 
their  heirs,  upon  the  usual  trusts  for  sale ;  and  directed  them  to 
pay  the  sums  therein  mentioned  out  of  the  purchase-monies,  and 
to  divide  the  residue  between  John  Pollard  and  certain  other 
persons  therein  named.  The  testator  appointed  John  Pollard  and 
James  Heam  to  be  his  executors. 

The  testator  died  in  February,  1816,  and  his  will  was  proved  by 
both  his  executors  in  August,  1816. 

John  Pollard  died  in  October,  1817. 

James  Hearn  died  in  1849,  having,  by  his  will,  appointed  the 
defendant,  Mr.  Barnes,  his  sole  executor  and  trustee. 

On  the  17th  of  June,  1850,  letters  of  administration  of  the  estate 
of  John  Pollard  were  panted  to  Mary  Ann  Pawsey,  the  wife  of 
William  Pawsey. 

A  claim  was  filed  by  Mr.  and  Mrs.  Pawsey  against  Mr.  Barnes,  as 
executor  of  Mr.  Hearn,  in  respect  of  the  share  of  the  purchase- 
monies  of  the  real  estate  given  by  the  will  of  Mr.  Dennant  to  John 
Pollard. 

It  was  stated  in  an  affidavit  filed  by  the  plaintiffs  in  support 
of  the  claim,  that  they  believed  that  the  whole  or  the  greater  part 
of  the  real  estates  of  the  testator,  Mr.  Dennant,  had  been  sold 
in  1836. 

Mr.  Wigram  and  Mr.  Eldei-ton,  for  the  claim,  stated  the  26th 
section  of  the  8  &  4  Will.  IV.  c.  27,  which  enacts,  ''  that  when  any 
land  shall  be  vested  in  a  trustee  upon  any  express  trust,  the  right 
of  the  cestui  que  trust,  or  any  person  claiming  through  him,  to 
bring  a  suit  against  the  trustee,  or  any  person  claiming  through 
him,  to  recover  such  land,  shall  be  deemed  to  have  first  accrued  at 
and  not  before  the  time  at  which  such  land  shall  have  been  con- 
veyed to  a  purchaser  for  a  valuable  consideration,  and  shall  then 
be  deemed  to  have  accrued  only  as  against  such  purchaser  and  any 
person  claiming  through  him,"  and  cited  Ward  v.  Arch  (1). 

proceeds  of  land  held  in  trust  for  sale  But  now  see  s.  10  of  the  Real  P^perty 

was    obyiously  claiming   interest   on  Limitation  Act,  1874. — O.  A.  S. 

money  charged  on  land  by  virtue  of  the  (1)  66  E.  B.  99  (12  8im.  472). 
mortgage  within  the  meaning  of  s.  42. 
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Mr.  Malins  for  the  defendants  :  Pawsbt 

By  the  40th  section  of  the  8  &  4  Will.  IV.  c.  27,  it  is  enacted,  Babnis. 
"  that  after  the  81st  day  of  December,  1888,  no  action  or  suit  or 
other  proceeding  shall  be  brought,  to  recover  any  sum  of  money 
secured  by  any  mortgage,  judgment,  or  lien,  or  otherwise  charged 
upon  or  payable  out  of  any  land  or  rent,  at  law  or  in  equity,  or  any 
legacy,  but  within  twenty  years  next  after  a  present  right  to  receive 
the  same  shall  have  accrued  to  some  person  capable  of  giving 
a  discharge  for  or  release  of  the  same." 

(Knight  Bruce,  Y.-G.  :  Is  the  produce  of  real  estate  directed  to 
be  sold  a  sum  charged  on,  or  payable  out  of,  land?) 

Mr.  Malins: 

It  must  be  considered  as  coming  within  the  40th  section.  It  has 
been  settled  that  a  bequest  of  the  residue  of  personal  estate  is  a  legacy 
within  the  meaning  of  this  section  :  Prior  v.  Horniblow  (l),  Christian 
V.  Devereux  (2),  Adams  v.  Barry  (8).  ♦  *  They  are  also  barred  by  [  394  ] 
lapse  of  time,  independently  of  the  statute.  The  right  of  a  court  of 
equity  to  refuse  a  stale  demand  has  been  expressly  excepted  by  the 
27th  section  of  this  Act,  which  enacts,  ''  that  nothing  in  this  Act 
contained  shall  be  deemed  to  interfere  with  any  rule  or  jurisdiction  of 
courts  of  equity  in  refusing  relief  on  the  ground  of  acquiescence 
or  otherwise  to  any  person  whose  right  to  bring  a  suit  may  not 
be  barred  by  virtue  of  this  Act." 

Mr.  Glasse  on  the  same  side. 

Knight  Bruce,  V.-C.  : 

The  testator  died  in  the  early  part  of  the  year  1816,  and  his 
will  was  proved  in  August,  1816,  by  the  two  executors.  John 
Pollard  lived  rather  more  than  a  year  afterwards,  and  died  in  1817. 
Now,  considering  that  there  is  no  trace  of  any  claim  during 
the  life  of  Mr.  Hearn,  who  did  not  die  until  1849,  and  the  letters 
of  administration  on  which  the  claim  is  founded  were  not  obtained 
until  after  the  death  of  Mr.  Hearn,  from  whom  probably  more 
information  on  the  subject  could  have  been  obtained  than  from 
any  other  person,  I  think  that,  independently  of  the  statute,  and 
without  reference  to  it,  there  is  a  great  doubt  whether  the  plaintiffs 
are  not  barred  by  lapse  of  time.    There  have  been  several  instances 

(1)  47  B.  B.  399  (2  Y.  A  C.  Ex.  Eq.  (2)  56  R  B.  58  (12  Sim.  264). 

201).  (3)  70  B.  B.  220  (2  Coll.  290). 
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Pawbit 

9, 

Babnes. 


in  which  I  have  not  felt  myself  prevented  by  the  difficulty  of  the 
matters  brought  before  me  from  adjudicating  on  a  claim.  In  this 
case,  however,  I  decline  to  decide  the  point.  I  shall  dismiss  the 
claim  with  costs,  without  prejudice  to  a  suit.  It  is  competent  for 
you,  Mr.  Wigram,  to  bring  this  question  before  the  Court  in 
a  suit. 


1851. 
Feb,  10. 

Lord  Cran- 
WORTH,  V.-C. 

[  896] 


CARMICHAEL  v.   HUGHES  (l). 

(20  L.  J.  Ch.  396—397.) 

A  petition  was  presented  by  an  infant  who  had  for  some  years  been 
entitled  to  property  amounting  to  290/.  per  annum.  The  petitioner  had 
been  maintained  by  his  father,  who  had  incurred  a  large  debt  for  the 
purpose,  and  was  unable  any  longer  to  maintain  his  son.  The  petition 
stated  that  the  father  had  been  resident  for  many  years  in  India,  and  it 
asked  for  a  sum  of  300/.  for  past  maintenance :  Held,  that  the  father  having 
resided  out  of  the  couutiy,  and  being  unable  to  apply  to  the  Court  before, 
was  a  special  circumstance  which  would  enable  the  Court  to  grant  the  sum 
required  for  past  maintenance. 

A  PETITION  was  presented  by  Ludovick  Montefiore  Cannichael»  an 
infant,  the  plaintiff  in  the  cause,  suing  by  his  next  friend  Alexander 
Henry,  and  it  stated  that  a  reference  had  been  made  to  the  Master 
to  inquire  whether  the  petitioner's  father  was  of  ability  to  maintain 
him,  and  if  he  should  find  that  he  was  not  of  such  ability  then  to 
approve  of  a  proper  person  to  act  in  the  nature  of  guardian  to  the 
petitioner  during  his  minority,  and  to  inquire  and  state  to  the 
Court  the  age  of  the  petitioner,  and  the  amount  of  his  property, 
and  to  state  who  had  maintained  the  petitioner,  and  whether  any 
and  what  sum  should  be  allowed  for  his  past  maintenance,  and 
what  was  proper  to  be  allowed  for  future  maintenance ;  that  the 
Master  had  made  his  report,  which  stated  that  Ludovick  Car- 
michael,  the  father  of  the  infant,  in  consequence  of  severe 
pecuniary  losses  sustained  in  business,  had  been  rendered  incap- 
able of  maintaining  and  educating  the  petitioner,  and  in  order  to 
defray  the  expense  of  such  maintenance  and  education  during  the 
last  nine  years,  the  said  father  had  been  obliged  to  borrow  money 
and  incur  obligations  for  that  purpose,  and  that  he  was  not  of 
ability  any  longer  to  maintain  and  educate  the  petitioner,  and 
being  of  that  opinion  he  had  entertained  and  approved  of  a  pro- 
posal for  the  appointment  of  Alexander  Henry  as  his  guardian. 

The  Master  then  set  forth  the  property  of  the  petitioner,  which 
amounted  to  an  annual  income  of  about  290/.,  besides  a  sum  of 

(1)  In  re  Hodyea  (1878)  7  Ch.  D.  IH,  47  L.  J.  Oh.  33o. 
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1,8972.  stock  and  65/.  cash,  to  which  he  was  absolutely  entitled ;  Carmiohabl 
that  the  petitioner  had  been  wholly  maintained  by  his  father,  but  huohbs. 
since  his  pecuniary  losses  he  was  unable  any  longer  to  educate  the 
petitioner  in  a  manner  suitable  to  his  fortune  and  expectations 
without  involving  himself  further  in  debt ;  that  it  had  been  pro- 
posed that  the  sum  of  600/.  should  be  allowed  for  the  past 
maintenance  of  the  petitioner  during  the  period  of  nine  years,  but 
he  (the  Master)  was  of  opinion  that  the  sum  of  8002.  only  should 
be  allowed  for  that  purpose.  And  that  a  sum  of  2002.  per  annum 
should  be  also  allowed  for  future  maintenance ;  that  the  petitioner's 
father  was  a  merchant  at  Calcutta,  and  had  resided  there  for  many 
years  ;  that  the  petitioner  was  under  fifteen  years  of  age ;  that  he 
was  born  on  the  passage  of  his  mother  to  England  in  1886,  and  he 
had  ever  since  resided  in  England. 

The  petition  prayed  that  the  said  sum  of  8002.  might  be  paid  to 
the  father  for  past  maintenance ;  that  the  said  Alexander  Henry 
might  be  appointed  the  guardian  of  the  infant,  and  that  the  sum  of 
2002.  per  annum  should  be  paid  to  such  guardian  for  the  future 
maintenance  of  the  petitioner. 

Mr.  Osbotiie  appeared  in  support  of  the  petition,  and  urged 
the  Court  to  allow  the  8002.  to  the  father  for  past  maintenance,  on 
the  ground  that  he  had  fallen  into  pecuniary  difficulties,  and  had  been 
obliged  to  borrow  money  at  exorbitant  interest  to  maintain  his  son. 

(Lord  Cranworth,  V.-C.  said  the  father  could  not  have  been  [  397  ] 
obliged  to  borrow  the  money,  because  he  might  have  come  to  the 
Court  for  future  maintenance  long  ago,  and  then  the  Court  might 
have  put  some  terms  upon  the  manner  of  maintenance.  His  Lord- 
ship did  not  see  how  he  could  allow  past  maintenance  under  the 
circumstances  stated.) 

Mr.  Osborne  submitted  that  the  father  had  at  first  been  able  to 
maintain  the  petitioner,  and  was  therefore  anxious  to  leave  his 
son's  income  untouched.  The  reason  he  had  not  come  to  the 
Court  before  was  his  continued  residence  in  India.  He  had  made 
an  affidavit  confirming  the  facts  stated  in  the  petition  with  regard 
to  his  inability  to  maintain  the  petitioner,  and  to  his  having 
incurred  liabilities  to  the  amount  of  1,0002.  in  paying  for  his  past 
maintenance.  [He  cited  Stopford  v.  Lard  Canterbury  (\),  Bruin  v. 
Knott  (2),  and  other  cases.] 

(!)  oi  B.  R.  329  (11  Sim.  82).  (2)  63  B.  K  454  (1  Pb.  672). 
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Cabmiobaxl  Mr.  Beales  appeared   for  the  father  of  the  petitioner  and 

Huonn.      supported  the  prayer. 

[Reeves  v.  Brymer  (1)  was  also  cited.] 

Lord  Cranworth,  V.-C.  : 

The  case  of  Reeves  v.  Brymer  does  not  appear  to  me  to  represent 
the  practice  of  the  Court  within  the  last  fifty  years.  A  father 
cannot  have  past  maintenance  for  his  son,  except  there  are  special 
circumstances.  The  special  circumstances  here  are  that  the  father 
is  resident  in  India,  and  has  not  had  facilities  for  applying  to  the 
Court.  I  think  I  may  make  an  order  for  the  past  maintenance  in 
this  case,  on  the  ground  of  the  father's  inability  to  apply  owing  to 
his  non-residence  in  this  country. 

Ordered  as  prayed. 


1861. 
Jvly  19. 
Aug.  6. 

Knight 
Bbuce,  V.-C. 

[  560] 


In  re  LEEMmG()J). 
In  re  GASCOYNE. 

(20  L.  J.  Ch.  550.) 

A  receiver  of  the  rents  of  real  estates  descended  on  an  infant  appointed 
on  petition,  without  suit. 

The  petition  in  this  case,  after  stating  that  certain  real  estates 
had  descended  on  the  petitioner,  who  was  an  infant,  prayed  for  a 
guardian  and  maintenance  out  of  the  rents,  and  for  a  receiver. 

Mr.  Amphlett,  for  the  petition. 

Knight  Bruce,  V.-C.  made  the  order. 

The  Begistrar  having  declined  to  draw  up  the  order,  on  the 
ground  that  it  was  against  the  practice  to  appoint  a  receiver  on 
petition,  and  that  a  suit  was  necessary  for  that  purpose;  the 
matter  was  on  a  subsequent  day  mentioned  to  the  Court. 

Mr.  Amphlett  stated  the  diflSculty  which  had  arisen  in  the 
Registrar's  office. 

Knight  Bruce,  V.-C.  said  that  the  order  might  go. 

(1)  6  Ves.  423.  usually  appointed  in  such  a  case. — 

(2)  A  guardian    of    the    estate   is      O.  A.  S. 
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IN    THE    QUEEN'S    BENCH. 


ELLISON  V.  ACKROTD.  Jwo„. 

Nov.  26. 
(20  L.  J.  a  B.  193—195  ;  S.  C.  1  L.  M.  &  P.  806.)  

By  an  agreement  of  reference  matters  were  referred  to  two  arbitrators, 
and  if  they  failed  to  make  an  award  within  a  limited  time,  to  an  umpire.  ■-  ^ 
The  costs  of  the  reference  and  award  and  umpirage  were  to  be  in  the  dis- 
cretion of  the  arbitrators  and  umpire  respectively.  The  parties  agreed  that 
the  umpire  should  sit  with  the  arbitrators,  so  that,  if  they  did  not  make  an 
*  award,  it  would  not  be  necessary  for  him  to  re-hear  the  evidence.  The 
arbitrators  did  not  conclude  the  reference  within  the  time  limited.  The 
parties  then  further  agreed,  that  the  arbitrators  should  sit  with  the  umpire, 
and  assist  him  in  taking  the  evidence,  which  they  did.  The  award  ordered 
the  losing  party  to  pay  to  the  other  the  costs  **  of  the  said  umpirage  and  of 
this  my  award,"  and  that  each  party  should  **  pay  their  own  costs  of  the 
reference  other  than  the  costs  of  my  said  umpirage  and  of  this  my  award." 
The  umpire  included  the  charges  of  the  two  arbitrators  in  his  costs  of 
umpirage  and  award,  and  the  same  were  paid  by  the  successful  party  on 
taking  up  the  award : 

Held,  that  the  charges  of  the  arbitrators  were  costs  of  the  umpirage,  and 
not  costs  of  the  reference ;  and  that  the  successful  party  was  entitled  to 
have  such  amount  as  was  duly  charged  by  the  arbitrators,  and  paid  by  him 
on  taking  up  the  award,  allowed  on  the  taxation  of  costs,  and  to  have  the 
same  repaid  to  him  by  his  opponent. 

This  ^as  a  motion  to  review  the  Master's  taxation  with  respect 
to  the  costs  of  a  reference  and  award. 

The  affidavits  disclosed  the  following  facts:  An  agreement  of 
reference  was  entered  into,  dated  the  6th  of  August,  1849,  between 
F.  B.  Ellison  and  G.  Ellison  and  W.  Ackroyd  and  T.  Ackroyd.  It 
recited  that  disputes  had  arisen  respecting  trespasses,  alleged  to 
have  been  committed  by  the  parties,  to  certain  collieries,  of  which 
they  were  respectively  the  owners,  and  then  referred  the  disputes 
to  J.  A.  and  W.  W.,  and  proceeded,  "  and  in  case  the  said  arbitrators 
do  not  make  their  award  within  the  time  hereinafter  mentioned, 
then  to  the  umpirage  of  such  person  as  the  arbitrators  shall 
indiflferently  choose  for  umpire.*'  It  provided  further,  that  "the 
costs  of  these  presents,  and  of  the  reference  and  award  and 
umpirage,"  &c.  "  shall  be  in  the  discretion  of  the  said  arbitrators 
and  umpire  respectively,  who  shall  direct  and  award  by  and  to 
whom  and  in  what  manner  *the  same  shall  be  paid."  The  agree-  [  M94  ] 
ment  limited  a  time  within  which  the  arbitrators  were  to  make 
their  award.  The  arbitrators  duly  appointed  J.  W.  as  umpire.  It 
was  arranged  between  the  parties  before  entering  upon  the  reference, 
that  the  umpire  should  sit  with  the  arbitrators  to  hear  the  evidence. 
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Bllibok  The  umpire  accordingly  Bat  during  the  whole  inquiry  with  the  arbi- 
AcKBOTD.  trators.  The  arbitrators  did  not  agree  in  an  award  within  the  time 
prescribed  for  them,  and  the  duty  of  making  it  devolved  upon  the 
umpire.  It  was  then  further  agreed  between  the  parties  to  the 
reference,  that  the  arbitrators  should  continue  to  sit  with  the 
umpire,  and  assist  him  in  taking  the  evidence,  as  they  were  persons 
of  skill  and  experience  in  matters  connected  with  collieries.  The 
arbitrators  accordingly  sat  with  the  umpire  during  the  rest  of  the 
inquiry,  but  they  acted  as  the  agents  of  the  respective  parties  rather 
than  as  Judges.  The  umpire  awarded  that  the  Ackroyds  were  guilty 
of  certain  trespasses ;  that  the  Ellisons  were  not  guilty,  and  that 
the  Ackroyds  were  to  pay  780Z.  damages  to  the  Ellisons.  The 
award  as  to  costs  was  as  follows :  ''  That  the  costs  of  the  said  in 
part  recited  agreement  of  the  6th  of  August,  1849,  and  also  of  the 
said  umpirage  and  of  this  my  award  (such  costs  to  be  taxed  by  the 
proper  oflScer  in  that  behalf  if  the  said  T.  A.  and  W.  A.  choose  to 
tax  the  same)  shall  be  paid  by  the  said  W.  A.  and  T.  A."  to  the 
said  F.  B.  E.  and  G.  E. ; ''  and  that  each  of  them,  the  said  F.  B.  E. 
and  6.  E.  or  W.  A.  and  T.  A.,  shall  pay  their  own  costs  of  the 
reference  other  than  the  costs  of  my  said  umpirage  and  of  this  my 
award." 

On  the  1st  of  April,  1850,  the  umpire's  attorney  wrote  to  Messrs. 
Ellison  saying,  that  the  umpire  had  made  his  award,  and  that  it 
was  ready  to  be  delivered  to  the  parties  "  on  payment  of  the  costs 
of  umpirage  and  award,  amounting  to  the  sum  of  870/.  7«.,  the 
particulars  of  which  are  as  follows :  Mr.  W.  W.*s  "  (the  arbitrator 
appointed  by  the  Ackroyds)  **  bill,  102/.  IBs.  6d. ;  Mr.  J.  A.*s"  (the 
arbitrator  appointed  by  the  Ellisons)  '*  bill,  107/.  2«. ;  Mr.  J.  W/s  " 
(the  umpire)  *'  bill,  182/.  8s. ;  our  charges  and  counsel's  fees 
28/.  Ss.  6d. ;  total,  370/.  7«."  The  Ellisons  on  the  same  day  took 
up  the  award,  and  paid  the  370/.  7«.  On  the  6th  of  April  the 
umpire's  attorney  handed  over  to  the  arbitrators  the  amounts  of  their 
respective  bills.  The  Ellisons,  on  the  taxation  of  costs,  claimed 
to  be  allowed  all  the  870/.  Is.  "  as  costs  of  the  umpirage  and  award." 

On  the  other  side,  it  was  contended,  that  the  sums  paid  to  the 
two  arbitrators  could  not  be  allowed,  as  they  were  costs  of  the 
reference  which  each  party  had  to  bear,  and  not  of  the  award  or 
umpirage.  The  Master  being  of  that  opinion,  refused  to  allow  any 
portion  of  the  arbitrators'  charges.  The  umpire  made  an  affidavit, 
stating  that  he  intended  to  include  the  arbitrators'  charges  in  the 
costs  of  the  umpirage,  which  were  to  be  borne  by  the  Ackroyds. 


VOL.  xc]  1850.     Q.  B.     20  L.  J.  Q.  B.  194—195.  768 

Hugh  Hill  now  showed  cause :  Bllisok 

The  Master  was  perfectly  right  in  his  taxation  of  costs.     The     Ackboyd. 
charges  of  the  arbitrators  ought  not  to  have  been  allowed. 

(Pattbson,  J. :  Do  you  say  that  if  two  arbitrators  disagree  and 
make  no  award,  they  are  not  to  be  paid  anything  ?) 

It  is  submitted  they  are  not.  If  they  make  no  award,  it  is  their 
own  fault.  If  a  special  jury  is  discharged  without  coming  to  a 
verdict,  the  members  of  it  are  paid  nothing.  Here  the  arbitrators 
acted  as  advocates.  Their  remedy  is  against  the  parties  who 
employed  them  respectively.  The  umpire  was  under  no  obligation 
to  pay  them  anything.  Even  if  arbitrators  are  ordinarily  entitled 
to  remuneration,  the  Court  might  well  hold  that  these  arbitrators 
are  not  so  entitled,  as  they  changed  their  characters  into  those  of 
advocates.  Their  charges  are  costs  of  the  reference,  if  they  fall 
under  the  head  of  costs  at  all.  In  Combs  v.  Fernley  (1),  where  the 
question  was  as  to  the  exorbitant  claims  of  the  arbitrators,  the 
point  was  not  raised  as  to  whether  the  arbitrators  were  entitled  to 
costs  at  all.  The  arbitrators*  charges  are  not  costs  of  the  umpirage 
or  of  the  award. 

Athertoriy  in  support  of  the  rule: 

The  Master  was  wrong  in  disallowing  the  charges  for  the  arbi- 
trators. These  charges  are  properly  costs  of  the  umpirage,  or 
costs  of  the  award.  The  award  intends  to  dispose  of  all  costs,  both 
of  reference,  umpirage  and  award.  It  says  the  parties  are  to  bear 
*  their  own  costs  of  the  reference.  That  must  mean  the  sums  paid  [  *'*^  ] 
by  each  out  of  his  own  pocket.  The  Court  will  put  such  a  con- 
struction upon  the  expression  ''  costs  of  umpirage  and  award  "  as 
will  make  it  cover  all  costs  other  than  those  of  the  reference  as 
above  defined.  The  costs  of  the  arbitrators  were  expenses  common 
to  both  parties,  not  peculiar  to  each  party  as  ordinary  costs  of 
reference.  The  umpire  intended  to  include  the  arbitrators'  charges 
as  costs  of  the  umpirage.  A  portion  of  these  costs  clearly  fall 
within  the  expression  ''  costs  of  the  umpirage."  For  when,  after 
the  time  for  making  their  award  had  elapsed,  the  arbitrators  at  the 
request  of  the  parties  sat  with  the  umpire  to  assist  him,  they  were 
entitled  to  recompense  for  such  services,  and  as  those  services 
conduced  to  the  making  of  the   umpirage,  the  expenses  of  the 

(1)  4  Ex,  839. 
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Elltsok     arbitrators    in    respect   of    them    are    reasonably   costs    of    the 


AcKBOTD.     umpirage. 


Pattbson,  J. : 

It  was  agreed  in  this  case  by  the  parties,  before  entering  upon 
the  reference,  that  the  ampire  should  sit  with  the  two  arbitrators, 
so  that,  in  case  of  their  differing  in  opinion,  he  might  make  his 
award  without  having  to  hear  the  evidence  over  again.  The  arbi- 
trators did  not  conclude  the  reference  within  the  time  limited  for 
their  making  an  award,  and  the  matter  consequently  devolved  upon 
the  umpire.  It  was  then  further  agreed  by  the  parties  to  the 
reference,  that  the  arbitrators  should  continue  to  sit  with  the 
umpire,  and  act  as  his  assessors  until  he  had  finished  the  case,  for 
they  were  men  of  more  science  than  the  umpire,  and  were  able  to 
assist  him  in  the  examination  of  scientific  witnesses.  It  appears, 
however,  that  the  two  arbitrators  acted  (as  is  almost  always  the  case 
under  such  circumstances  with  lay  arbitrators)  as  the  advocates  of  the 
parties  who  respectively  had  appointed  them.  After  making  his 
award,  the  umpire  gave  notice  that  it  might  be  taken  up  '*  on  pay- 
ment of  the  costs  of  umpirage  and  award,"  and  he  specified  what 
those  costs  were,  not  only  their  total  amount,  but  how  he  made  up 
that  amount,  and  he  showed  that  he  included  in  them  the  charges 
of  the  two  arbitrators.  The  money  was  paid,  and  the  award  taken 
up  by  the  Messrs.  Ellison,  and  it  then  appeared  that  the  umpire 
had  directed  that  Messrs.  Ackroyd  should  pay  the  costs  of  the 
umpirage  and  award ;  and  that  each  party  should  bear  his  own 
costs  of  the  reference.  When  the  costs  came  to  be  taxed,  the 
Master  disallowed  the  charges  for  the  attendance  of  the  arbitrators, 
being  of  opinion  that  they  were  not  costs  of  the  umpirage,  but  of 
the  reference,  which,  by  the  terms  of  the  award,  each  party  was  to 
bear  for  himself.  This  decision  of  the  Master  seems  to  me  to  be 
erroneous.  The  arbitrators'  charges  cannot,  I  think,  in  this  case 
be  considered  as  costs  of  the  reference,  for  the  award  says  each 
party  ''  shall  pay  their  own  costs  of  the  reference  other  than  the 
costs  of  my  said  umpirage  and  award."  These  costs  cannot  properly 
be  said  to  fall  under  the  term  *'  their  own  costs  of  the  reference," 
for  by  that  expression  the  umpire  must  have  meant  that  those 
sums  which  each  party  had  laid  out  for  himself  should  be  borne  by 
him  as  his  burden.  The  question  then  is,  whether  the  charges  of 
the  two  arbitrators  can  be  considered  as  costs  of  the  umpirage.  It 
is  clear  that  the  umpire  intended   to  include   them  under  that 
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description,  for  they  were  specified  by  him  as  part  of  the  costs  of 

the  umpirage,  to  be  paid  on  taking  up  the  award.    I  think,  therefore, 

that  under  all  the  circumstances  of  the  case,  they  may  fairly  be 

considered  as  costs  of  the  umpirage,  which,  by  the  terms  of  the 

award,  the  Messrs.  Ackroyd  are  bound  to  pay.     The  rule,  therefore, 

must  be  absolute,  and  the  Master  must  review  his  taxation,  and 

allow  costs  in  respect  of  the  arbitrators ;  though  he  is  not  bound  to 

allow  the  precise  sums  charged. 

Rvle  absolute. 


Ellison 

V, 
AOKBOYD. 


BACKHOUSE  v.  TAYLOR 

(20  L.  J.  Q.  B.  233—234;  S.  C.  2  L.  M.  &  P.  70.) 

An  agent  appointed  to  represent  a  party  on  a  reference  to  arbitration, 
and  to  conduct  the  reference  on  his  behalf,  though  not  an  attorney,  has 
authority  to  bind  his  principal  by  waiving  an  objection  to  an  improper 
appointment  of  an  umpire  by  lot. 

This  was  a  motion  to  set  aside  an  award,  on  the  ground  of  the 
improper  appointment  of  the  umpire  by  whom  it  was  made. 

The  agreement  of  reference,  dated  the  30th  of  April,  1850, 
referred  a  claim  by  Taylor,  for  damages  alleged  to  have  arisen  from 
the  working  of  a  colliery  belonging  to  Backhouse,  to  Thompson 
and  Cawthorne,  or,  in  case  they  should  not  agree,  to  such  third 
person  as  they  should,  before  proceeding  in  the  reference,  appoint. 
It  appeared  by  the  affidavits  of  Scott,  an  underviewer,  and  of 
Braban,  the  resident  managing  agent  of  Backhouse's  Collieries, 
that  the  mode  of  the  appointment  of  the  umpire  was  as  follows : 
At  a  meeting  on  the  80th  of  April,  at  which  Scott  and  Braban  were 
present,  Cawthorne  proposed  one  Johnson  as  umpire,  Thompson 
objected  to  him,  and  proposed  one  Wardell,  who,  in  turn,  was 
objected  to  by  Cawthorne.  The  two  arbitrators  then  agreed  to 
choose  the  umpire  by  lot.  The  names  of  Johnson  and  Wardell 
were  then  written  on  bits  of  paper,  folded  up,  and  put  into  a  hat, 
and  the  arbitrators  agreed  that  the  person  whose  name  was  on  the 
piece  of  paper  first  drawn  out  should  be  the  umpire.  The  paper 
with  Warden's  name  was  first  drawn  out,  and  he  accordingly  was 
appointed  umpire  by  the  two  arbitrators.  They  also  stated  that 
neither  of  them,  during  the  arbitration,  communicated  to  Backhouse 
or  his  solicitor  the  mode  of  appointment  of  the  umpire.  Backhouse 
swore  that  during  the  progress  of  the  arbitration  no  communication 
was  made  to  him  as  to  the  mode  of  choosing  the  umpire.  In 
answer  to  the  rule,  an  affidavit  made  by  Thompson  was  relied  on. 


1861 
Jan.  21. 

Bail  Qmrt. 
[  2.H3  ] 
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Backhousb  That  stated  that  Scott  and  Braban  attended  the  reference  as  agents 
Taylor.  ^^  Backhouse,  who  was  not  present,  and  took  no  part  in  it  at  any 
time ;  that  Taylor  attended  personally ;  that  on  Gawthorne's  pro- 
posing Johnson,  he  Thompson  objected  to  him  on  account  of  his 
connexion  with  collieries  and  with  the  colliery  viewer  of  Backhouse, 
and  that  he  then  proposed  Wardell,  a  man  of  great  experience  and 
totally  unconnected  with  the  parties ;  that  Gawthorne  stated  that 
he  had  no  objection  to  Wardell,  as  he  was  a  man  of  great  experi- 
ence and  a  highly  respectable  person;  that  Braban  then  asked 
Thompson  what  was  the  usual  mode  of  selection  when  two  parties 
were  nominated ;  that  he  replied  "  by  drawing  lots,"  which  course 
was  then  pursued ;  that  Wardell's  name  was  then  drawn,  and  he 
was  then  appointed  umpire,  with  the  consent  and  approval  of  all 
parties.  No  objection  was  ever  made  to  the  mode  of  appointment, 
either  by  the  agents  or  solicitor  of  Backhouse,  until  long  after  the 
award  was  made.  The  arbitrators  not  agreeing,  Wardell  proceeded 
with  the  reference,  and  made  his  award,  ordering  Backhouse  to 
pay  to  Taylor  175Z.,  together  with  the  costs  of  the  reference, 
arbitration  and  award. 

Heath  showed  cause : 

The  only  objection  made  to  the  award  is,  that  the  umpire  was 
improperly  appointed.  It  is  true  that  he  was  appointed  by  the 
arbitrators  by  lot,  an  improper  mode  of  appointment  in  general, 
but  such  a  mode  of  appointment  will  not,  necessarily,  in  all  cases, 
affect  the  award.  There  are  three  grounds  on  which  the  award 
may  be  supported.  First,  it  is  submitted  that  the  affidavits  show 
that  both  arbitrators,  after  drawing  lots,  ultimately  agreed  upon 
appointing  Wardell  as  umpire.  If  so,  the  drawing  lots  was  merely 
a  superfluous  proceeding,  and  will  not  affect  the  validity  of  the 
appointment:  In  re  Vinicombe  (i).  Secondly,  the  irregularity,  if 
any,  has  been  waived  by  consent  of  parties:  In  re  Tunno  (2).  It  is 
clear  that  the  parties,  by  themselves  or  their  agents,  assented  to 
Wardeirs  appointment,  well  knowing  the  facts :  Taylor  was  present 
at  the  appointment,  and  assented;  Scott  and  Braban,  who  were 
Backhouse's  agents  to  manage  the  collieries  and  to  conduct  this 
[  •234  J  reference,  assented  for  their  employer.  It  *is  true  Backhouse 
solicitor's  assent  was  not  obtained,  but  the  agents,  net  the  solicitors, 
were  the  parties  entrusted  with  the  conduct  of  the  reference.    A 

(1)  10  L.  J.  Q.  B.  128.  (2)  39  R.  R  637  (6  B.  &  Ad.  488  ; 

3  L.  J.  (N.  S.)  K  B.  5). 
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solicitor  has  undoubted  authority  to  waive  an  irregularity,  in  the  Backhouse 
course  of  a  reference  on  behalf  of  his  principal:  Jamieson  v.  taylob. 
Binns  (i) ;  so,  therefore,  must  an  agent  have  leave.  It  is  true  a 
solicitor's  clerk  has  not  power  to  consent  to  an  irregularity  in  a 
reference :  Hodson  v.  Drewry  (2) ;  but  that  case  proceeds  on  the 
principle  delegatus  non  potest  delegare.  The  attorney  cannot 
empower  his  clerk  to  bind  his  principal.  Thirdly,  Backhouse  has 
waived  his  right  to  complain  of  the  irregularity,  if  any,  by  not 
complaining  as  soon  as  he  knew  of  it.  He  has  lain  by  until  after 
the  award  was  made.  He  has  taken  his  chance  of  the  award: 
BignaU  v.  Oale  (3),  and,  therefore,  cannot  afterwards  object  to  the 
authority  of  the  umpire.  Backhouse's  affidavits  do  not  state  when 
he  first  knew  of  the  mode  of  appointment. 

Ogle,  in  support  of  the  rule : 

It  cannot  be  contended  that  the  appointment  of  an  umpire  by 
lot  is  valid:  In  re  Cassellii).  See  the  cases  collected  Watson  on 
Awards,  p.  86,  8rd  edit.  With  regard  to  the  first  ground  relied 
upon  as  exempting  this  case  from  the  ordinary  rule,  it  is  clear  from 
the  affidavits  that  Wardell  was  distinctly  objected  to  by  one  of  the 
arbitrators,  and  that  his  assent  was  afterwards  given  solely  because 
the  lot  fell  upon  him.  The  appointment,  therefore,  was  by  chance, 
not  choice. 

(Erle,  J. :  How  do  you  meet  the  observation,  that  the  agents  of 
Backhouse  knew  of  the  mode  of  election  and  made  no  objection  to 
it,  and  that  no  objection  was  made  until  the  award  was  found  to  be 
unsatisfactory  ?) 

The  agents,  Scott  and  Braban,  had  no  authority  to  consent  to  an 
improper  appointment  of  an  umpire.  They  had  no  power  to  waive 
an  irregularity ;  they  were  not  solicitors.  If  they  had  to  do  more 
than  to  give  evidence,  if  they  were  agents  to  conduct  the  reference, 
it  was  to  conduct  it  according  to  law  in  the  regular  form ;  if  they 
conducted  it  not  according  to  law,  they  could  not  bind  their 
principal.  There  was  also  a  solicitor  acting  for  Backhouse.  As 
to  the  third  point,  Backhouse  swears  that  during  the  progress  of 
the  arbitration  he  had  no  knowledge  of  the  mode  of  appointment 

(1)  43  E.  R.  627  (4  Ad.  &  El.  945).    10  L.  J.  0.  P.  169). 

(2)  64  R.  R.  862  (7  Dowl.  P.  C.  669).    (4)  33  R.  R.  272  (9  B.  &  C.  624 ; 

(3)  68  R.  R.  583  (2  Man.  A  G.  830 ;   7  L.  J.  (0.  S.)  K.  B.  329). 
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Baokhouss    of  the  umpire.     That  must  mean  that  he  knew  nothing  of  it  until 

Taylor.      ^^^®  award  was  made. 

Cur.  adv.  vuU. 

Erlb,  J.  now  said : 

I  think  that  this  rule  ought  to  be  discharged  upon  the  ground  to 
which  I  drew  the  attention  of  counsel  during  the  argument.  The 
objection  was,  that  the  arbitrators  had  appointed  the  umpire  by 
drawing  lots.  This  was  the  fact.  It  appeared,  although  there 
was  some  objection  at  first  to  Ihe  gentleman  who  was  ultimately 
named  as  umpire,  yet  that  he  was  fully  consented  to  as  a  competent 
and  fit  person  for  the  office.  The  general  rule  is,  as  stated  in 
Bussell  on  Arbitrators,  p.  220,  that  the  selection  of  an  umpire  by 
lot  is  a  bad  mode  of  appointment ;  but  there  is  an  exception  to 
this  rule,  as  stated  in  p.  221  of  the  same  work,  that  ^'  the  appoint- 
ment by  lot  of  an  umpire  will  be  sustained  if  the  parties  either 
previously  or  subsequently  give  a  clear  assent  to  such  a  mode  of 
election."  Now,  the  election  by  this  mode  in  the  present  case  took 
place  in  the  presence  of  one  of  the  parties,  Taylor,  and  of  the 
agents  of  Backhouse,  the  other  party,  who  had  given  his  agents 
full  authority  to  represent  him  in  this  reference.  After  the 
selection  of  the  umpire  had  been  so  made  as  above  stated,  the 
parties  proceeded  in  the  reference,  and  went  through  with  their 
evidence,  and  waited  for  the  award.  And  then,  after  the  award  is 
made,  Backhouse,  against  whom  it  presses,  attempts  to  fall  back 
upon  the  objection  with  respect  to  the  mode  of  election.  But  I 
think  that  he  cannot  do  so,  and  that  the  agents  who  were  left  to 
represent  him  during  the  reference,  had  full  authority  to  waive 
such  an  objection  as  this,  or  to  stand  upon  it  at  the  time.  As  they 
did  not  insist  upon  it  then,  they  must  be  taken  to  have  waived  it. 
The  rule  must  be  discharged,  with  costs. 

Ride  discharged. 

J861.  BAILY  AND  Another  v.  CUKLING. 

*"—  '  (20  L.  J.  Q.  B.  236—236  ;  S.  C.  2  L.  M.  &  P.  161.) 

cbttrf,  ^  award  made  in  an  action,  in  which  A.  and  B.  were  plaintiffs,  and  C, 

[  ^^  ]  defendant,  ordered  that  the  defendant  should  pay  the  plaintiffs  a  certain 

sum  of  money,  and  directed  that  the  defendant  should  pay  the  costs  of  the 
reference  and  award  (not  saying  to  whom  the  costs  were  to  be  paid).  After 
more  than  two  years  from  the  making  of  the  award,  one  of  the  plaintiffs 
demanded  payment  of  the  amount  awarded  from  the  defendant.  The 
defendant  did  not  pay  : 
Held,  that  the  plaintiffs  were  entitled   to   an   attachment  to  com j  el 
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payment,  althongli  the  plaintiffs  had  given  no  explanation  of  the  delay  in         Bailt 
coming  to  the  Ck>urt :  v. 

Held,  also,  that  the  direction  in  the  award  as  to  the  costs  was  sufficiently      Curliko. 
certain,  as  the  award  could  not  reasonably  be  construed  to  mean  that  the 
defendant  should  pay  costs  to  any  one  but  the  plaintiffs : 

Held,  further,  that  the  demand  made  by  one  only  of  the  two  plaintiffs 
was  a  sufficient  demand  to  bring  the  defendant  into  contempt 

This  was  a  motion  for  an  attachment  against  the  defendant  for 
not  paying  certain  sums  of  money,  pursuant  to  an  award  and  the 
allocatur  of  the  Master. 

By  a  Judge's  order  an  action  by  the  two  plaintiffs  against  the 
defendant,  and  all  matters  in  difference  between  them,  were  referred 
to  arbitration.  The  award  ordered  the  defendant  to  pay  a  certain 
sum  to  the  plaintiffs,  and  also  that  the  defendant  should  pay  the 
costs  of  the  action,  &c.,  and  that  each  of  the  parties  should  pay  one 
moiety  of  the  costs  of  the  award.  The  plaintiff  took  up  the  award, 
and  obtained  the  Master's  aJlocatur  for  the  costs  of  the  action  and 
half  the  costs  of  the  award.  The  award  was  made  in  April,  1848, 
and  no  circumstances  were  stated  in  the  affidavits  to  explain  the 
reason  why  the  attempt  to  enforce  the  award  had  not  been  made 
before.  The  demand  of  payment  was  made  on  the  defendant  by 
one  of  the  plaintiffs  alone  in  July,  1850.  The  affidavits  did  not 
positively  negative  the  fact  of  the  defendant  having  paid  the  amount 
due  to  the  other  plaintiff ;  but  the  plaintiff  who  made  the  demand 
swore  that  the  amount  had  not  been  paid  to  him  or  his  attorney,  or 
to  any  one  on  his  behalf. 

Jjush  now  showed  cause : 

An  attachment,  it  is  submitted,  will  not  be  granted  in  this  case. 
The  lapse  of  time,  without  any  explanation  being  offered  why  the 
party  has  not  come  to  the  Court  before,  precludes  the  party  from 
obtaining  this  summary  process:  Storey  v.  Garry (i).  Secondly, 
the  award  dies  not  order  the  defendant  to  pay  the  costs  to  the 
plaintiff.  It  merely  says  he  is  to  pay  costs :  Scott  v.  WiUiams  (2). 
Thirdly,  the  demand  by  one  plaintiff  alone  is  insufficient.  The 
defendant  may  have  paid  the  other  plaintiff  the  full  amount  due. 
In  an  action,  where  there  were  three  plaintiffs,  the  defendant  was 
ordered  by  an  award  to  deliver  a  bond  to  the  plaintiffs.  One  only 
made  the  demand  upon  him,  and  Tindal,  Ch.  J.  held  the  demand 
insufficient,  saying  that  the  demand  ought  to  be  by  all  three 

(1)  8  Dowl.  P.  0.  299.  (2)  3  lb.  608. 
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bailt       plaintiffs,  or  by  a  person  authorized  by  a  power  of  attorney  from  all 
CoBLiNo.     three  :  Sykes  v.  Haigh  (i). 

B(M8,  in  support  of  the  rule : 

First,  the  delay  in  this  case  of  two  years  and  three  months  is  not, 
according  to  any  principle  of  law  or  practice  of  the  Courts,  sufficient 
to  require  the  plaintiffs  to  give  any  explanation  of  the  cause  of  it, 
so  as  to  preclude  them  from  making  this  application.  The  applica- 
tion was  made  promptly  enough  after  the  demand  was  made. 
Secondly,  the  award  which  orders  the  defendant  to  pay  the  costs 
can  have  no  other  meaning  than  that  he  should  pay  the  costs  to 
the  plaintiffs.  Thirdly,  an  award  of  a  delivery  of  a  bond  is  very 
different  from  an  award  of  payment  of  money. 

(Master  Bunce :  The  practice  has  been  that  a  demand  made  by 
one  of  two  plaintiffs  of  the  sum  due  under  an  award  has  always 
been  considered  sufficient  if  it  appears  substantially  on  the  face  of 
the  affidavit  that  the  other  plaintiff  has  not  been  paid.) 

[  236  ]         EfiLB,  J. : 

On  two  of  the  objections  I  have  had  no  doubt  A  person  who 
has  had  an  award  made  in  his  favour  does  not  lose  his  right  of 
applying  to  the  Court  to  enforce  it  by  attachment,  by  such  a  delay 
as  has  taken  place  here.  Secondly,  the  direction  to  pay  the  costs 
seems  to  me  sufficient.  The  words  of  the  award,  ''that  the 
defendant  should  pay  the  costs,'*  are  incapable  of  any  other 
sensible  meaning  than  that  he  shall  pay  them  to  the  plaintiffs.  It 
is  absurd  to  suppose  that  he  is  to  pay  them  to  any  one  but  the 
plaintiffs.  Whether  the  demand  by  one  of  the  two  plaintiffs  alone 
be  sufficient  is  a  point  on  which  I  have  felt  some  hesitation.  The 
only  case  that  is  to  be  found  on  the  point  is  the  case  of  Sykes  v. 
Haigh.  That  case  seems  to  me  to  be  an  exceptional  one.  Chief 
Justice  TiNDAL,  I  take  it,  does  not  lay  down  as  a  proposition  of  law 
that  a  demand  to  be  good  must  be  by  all  three  plaintiffs.  The 
practice  I  am  told  by  the  Master  is  contrary  to  any  such  supposed 
rule.  As  payment  to  one  plaintiff  would  be  sufficient,  I  am  of 
opinion  that  it  is  not  necessary  that  the  demand  should  be  by  more 
than  one.    The  rule,  therefore,  must  be  made  absolute. 

Rule  absolute. 
0)  4Dowl.  P.  0.  114. 
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JOHNSON   r.  LATHAM.  i86i. 

Jah  21  28 
(20  L.  J.  Q.  B.  236—240 ;  S.  0.  2  L.  M.  &  P.  205.)  31/     ' 

An  arbitrator  had  to  decide  upon  the  depth  at  which  the  defendant  was  ^^^  Court 
entitled  to  keep  a  weir  which  penned  back  the  water  of  a  river  so  as  to  . 
interfere  with  the  plaintiflf's  mill  higher  up  the  stream,  and  to  determine 
all  manner  of  rights  of  water  between  the  parties.  The  arbitrator  awarded 
that  the  defendant  was  entitled  to  maintain  his  weir  to  the  depth  of 
fourteen  inches  and  no  more,  and  added  that  he  had  caused  marks  to 
be  placed,  which  marks  pointed  out  the  depth  the  defendant  was  to 
keep  his  weir,  and  that  a  plan  annexed  to  the  award  correctly  defined  and 
described  the  depth  of  the  weir  and  the  marks:  Held,  that  the  award 
sufficiently  pointed  out  the  depth  of  the  weir,  and  was  sufficiently  precise, 
although  it  made  no  provision  for  the  case  of  floods,  or  for  regulating 
the  depth  of  the  paddle  in  the  defendant's  weir,  by  which  the  water  could 
be  let  off. 

There  were  figures  on  the  plan  which  referred  to  written  descriptions  at 
the  foot  of  the  plan,  delineating  certain  places.  Without  these  descriptions 
the  plan  was  unintelligible :  Held,  that  these  written  descriptions  were  part 
of  the  plan  and  incorporated  with  the  award. 

An  action  on  the  case  for  obstructing  the  plaintiff's  right  to  the  water 
was  one  of  the  matters  referred :  Held,  that  it  was  not  necessary  to  set  out 
the  pleadings  in  the  award. 

By  the  submission,  the  costs  of  the  reference  and  award  were  in  the 
arbitrator's  discretion,  and  there  was  also  a  clause  empowering  the  Court, 
in  the  event  of  any  application  being  made  to  them,  to  send  the  matters 
referred,  or  any  of  them,  back  to  the  arbitrator  for  reconsideration.  The 
original  award,  after  deciding  all  matters  in  difference,  added,  that  for  the 
better  defining  the  height  of  the  weir  such  permanent  marks  should  be 
placed  as  B.  should  direct.  This  direction  being  held  bad  as  a  delegation 
of  authority,  the  Cottet  remitted  the  award  to  the  arbitrator  for  the  purpose 
of  reconsidering  the  prospective  directions  that  should  be  given  for  the 
purpose  of  defining  the  depth  at  which  the  defendant  might  maintain  his 
weir.  The  arbitrator,  without  calling  the  parties  before  him,  made  a  new 
award,  repeating  verbatim  the  terms  of  the  old  award,  that  the  plaintiff 
should  pay  the  costs  "  of  this  my  reference  and  of  this  my  award,"  and  as  to 
all  other  matters,  except  as  to  the  prospective  directions,  on  which  he 
awarded  as  above  stated : 

Held,  that  the  arbitrator  had  adopted  a  proper  course  in  making 
a  new  award,  repeating  the  old  adjudication  as  to  the  matters  not 
sent  back  to  him,  and  the  adjudication  on  the  matters  remitted  for 
consideration. 

Held,  also,  that  it  was  not  necessary  for  the  arbitrator  to  give  the  parties 
an  opportunity  of  being  heard  before  him,  either  with  respect  to  the  pro- 
spective directions,  or  with  '^'respect  to  the  costs  of  the  second  reference  and       t   ^37 1 
award,  as  incidental  thereto. 

SemUe — where  the  submission  places  the  costs  of  the  reference  and  award 
in  the  discretion  of  the  arbitrator,  and  contains  a  clause  giving  the  Court 
power  to  remit  the  matters  or  any  of  them  back  to  the  arbitrator,  and  the 
award  is  sent  back  to  him  on  any  point,  without  any  new  direction  as  to 
costs,  the  arbitrator  has  a  discretionary  power  over  the  costs  of  the  second 
reference  and  award. 

The  costs  had  been  taxed  before  the  original  award  was  sent  back. 
After  the  second  award  was  made,  the  defendant  demanded  the  same  costs, 

49—2 
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Latham. 


JoEVflON  without  any  new  taxation :  Held,  that  by  the  reference  back  the  attocaiur 

_r.  ^^  became  null,  and  that  there  ought  to  have  been  a  fresh  taxation  of  costs 

after  the  making  of  the  new  award,  before  any  demand  for  costs  could  be 
enforced. 

In  this  case  there  were  eross-motions. 

The  defendant  had  obtained  a  rule  nisi  for  payment  of  the  costs, 
pursuant  to  an  award  and  the  Master's  allocatur. 

The  plaintiff  moved  for  a  rule  nisi  to  set  aside  the  award. 

The  circumstances  connected  with  the  award  are  set  out  in  the 
report  of  the  previous  proceedings  in  this  Court  respecting  it,  when 
the  Court  remitted  the  award  to  the  arbitrator,  to  reconsider  the 
prospective  directions  given  in  the  award  (1). 

By  the  original  submission,  the  costs  of  the  reference  and  award 
were  in  the  discretion  of  the  arbitrator. 

The  arbitrator  made  a  new  award,  without  calling  the  parties 
before  him  or  giving  them  any  notice  that  he  was  about  to  make 
his  award.  The  new  award  repeated  verbatim  the  terms  of 
the  original  award,  except  as  to  the  prospective  directions.  It 
repeated  the  terms  of  the  award  ordering  the  costs  of  the  reference 
and  award  to  be  borne  by  the  plaintiff.  As  to  the  matters  on  which 
it  was  sent  back,  the  award  was  as  follows :  *'  And  whereas  I  have 
reconsidered  such  directions  and  have  caused  to  be  placed  certain 
marks  and  erections  near  to  the  said  weir  showing  the  depth  at 
which  the  defendant  is  entitled  by  my  said  award  to  maintain  the 
said  weir,  now  I  do  award  and  declare  that  the  said  marks  and 
erections  so  caused  to  be  placed  by  me  as  aforesaid,  do  correctly 
denote  and  define  the  depth  at  which  the  defendant  is  entitled  by  my 
said  award  to  maintain  the  said  weir.  And  I  further  award  and 
declare  that  the  map  or  plan  hereunto  annexed  and  signed  by  me 
defines  and  describes  the  depth  of  the  said  weir  and  the  said  marks  and 
erections  so  caused  to  be  placed  by  me  as  aforesaid  for  pointing 
out,  perpetuating,  denoting,  and  defining  the  same;  and  I  do 
further  order  that  the  costs  and  charges  incurred  by  placing  the 
said  marks  and  erections  be  borne  by  the  defendant,  and  that  they 
be  for  ever  hereafter  kept  in  repair  and  maintained  by  the 
defendant." 

The  map  or  plan  contained  figures  referring  to  written  descriptions 
at  the  foot  of  the  map  of  the  places  delineated  upon  it,  and  without 
such  description  the  map  was  unintelligible.  In  the  defendant's 
weir  it  appeared  by  the  affidavits  that  there-  was  a  paddle,  by  means 

<1)  See  87  R  E.  528  (19  L.  J.  Q.  B.  329). 
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of  which  the  head  of  water  could  at  any  time  be  reduced.    It  was      Johnsok 
also  shown  that  at  certain  times  the  river  was  subject  to  floods.  Latham. 

The  costs  had  been  taxed  by  the  defendant,  and  the  Master's 
allocatur  obtained  for  172{.  before  the  original  award  had  been  sent 
back  to  the  arbitrator.  There  had  been  no  new  taxation  of  costs 
since  the  making  of  the  new  award  ;  but  after  the  new  award  was 
made,  the  defendant  made  a  proper  demand  on  the  plaintiff  for 
payment  of  the  amount  under  the  Master's  allocatur,  duly  serving 
the  plaintiff  at  the  same  time  with  the  old  documents  and  the  rule 
referring  the  matter  back  and  the  new  award  and  plan. 

Watson,  in  support  of  the  application  to  set  aside  the  award 
(Jan.  21) : 

First,  the  arbitrator  has  not  defined  what  is  to  be  the  amount  of 
the  penning  back  of  the  stream.  The  award  does  not  sufficiently 
define  the  height  of  the  weir  or  the  head  of  water  the  defendant  is 
entitled  to  keep.  There  is  a  paddle  in  the  weir,  by  means  of  which 
the  head  of  water  can  be  reduced.  The  quantity  of  water  varies. 
The  river  is  higher  in  flood  times  than  in  its  ordinary  state. 
Secondly,  as  the  reference  *was  a  reference  back  for  the  arbitrator  [  '^ss  ] 
to  reconsider  the  prospective  directions  which  he  had  given  for  the 
purpose  of  defining,  denoting,  and  perpetuating  the  limit  and  depth 
at  which  the  defendant  was  to  keep  his  weir,  the  arbitrator  ought 
to  have  called  the  parties  before  him  and  given  them  an  opportunity 
of  offering  evidence  or  making  observations  upon  the  case,  before 
exercising  his  judgment  and  making  his  new  award,  especially  as 
he  gave  directions  as  to  costs  in  the  new  award. 

Watson,  Bramwell  and  T.  Jones  (Jan.  28)  showed  cause  against 
the  rule,  calling  upon  the  plaintiff  to  pay  the  costs  pursuant 
to  the  award  and  the  Master's  allocatur : 

The  costs  have  not  been  duly  taxed.  The  costs  were  taxed  on 
the  first  award,  which  was  sent  back  to  the  arbitrator.  There  has 
been  no  taxation  of  costs  since  the  second  award  was  made.  If  the 
Master  were  to  tax  the  costs  now  he  might  possibly  award  a  different 
amount.  Whatever  he  may  have  done  under  the  old  award,  he 
would  not  allow  the  same  amount  of  costs  in  respect  of  Bellhouse's 
services.  At  the  time  the  Master  taxed  the  costs  he  had  no 
jurisdiction,  for  the  award  was  bad. 

(Eblb,  J. :  It  was  not  adjudged  bad.  It  was  only  sent  back  to 
the  arbitrator  on  one  point.) 
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Johnson      After  it  i^aB  so  sent  back  there  was  no  existing  award  nntil  the  new 
Latham,     award  was  made. 

(Eble,  J. :  What  became  of  the  award  as  to  the  residue  of  the 
matters  which  were  not  sent  back,  pending  the  second  reference? 
It  seems  to  be  in  a  manner  suspended.) 

The  question  of  award  or  no  award  is  as  it  were  suspended  until 
the  second  award  is  made.  The  Statute  of  Limitations  would  run 
only  from  the  date  of  the  new  award,  supposing  an  action  were 
brought  for  the  costs.  The  award  must  speak  from  the  time  when 
the  whole  award  is  perfected.  The  arbitrator  has  in  his  new  award 
given  the  defendant  the  costs  of  the  reference  and  award.  Probably, 
the  e£feot  of  the  clause  in  the  submission  as  to  costs  is  to  give  the 
arbitrator  power  to  award  as  to  the  costs  of  the  new  award.  If  so, 
it  is  clear  that  there  must  be  a  new  taxation  ;  and  if  the  amount  of 
the  costs  now  sought  to  be  obtained  were  paid  to  the  defendant,  he 
might  come  again  for  further  costs  of  the  reference  and  award 
under  the  terms  of  the  second  award.  In  the  case  of  a  new  trial 
the  Master  has  to  exercise  his  judgment  a  second  time  as  to  what 
costs  are  to  be  allowed.  Whether  the  defendant's  right  to  costs  is 
limited  to  costs  under  the  old  award,  or  whether  it  extends  to 
the  costs  of  the  second  reference  either  by  virtue  of  the  sub- 
mission or  of  the  reference  back,  there  ought,  it  is  apprehended,  to 
have  been  a  second  taxation  of  costs.  The  first  award  was  invalid. 
There  was  a  delegation  of  authority  on  the  part  of  the  arbitrator. 
There  can  be  no  taxation  of  costs  under  an  invalid  award.  The 
case  is  very  different  from  one  where  the  award  is  valid,  and  it  is 
sent  back  as  to  a  matter  in  order  that  the  party  in  whose  power  it 
is  may  have  the  full  benefit  of  the  submission. 

(Erle,  J. :  Suppose  an  award  good  as  to  three  points,  and  bad  as 
to  the  fourth,  and  sent  back  as  to  that  alone,  as  at  present  advised, 
I  am  of  opinion  that  the  arbitrator  is  functus  officio  as  to  the  three, 
and  cannot  alter  his  judgment  as  to  them.) 

The  arbitrator  must  re-award  his  previous  award  as  to  them,  or  the 

old  award  may  stand  as  to  them  after  the  new  award  is  made.    If 

the  arbitrator  had  no  power  to  give  costs  as  to  the  second  reference, 

the  second  award  is  bad  on  that  ground.     The  award  is  unintelligible 

as  to  the  provision  respecting  the  depth  of  the  weir :  NickcMs  v. 

Wairer-  (1)  and  Stonehewer  v.  Fairer  (2). 

(1)  2  Dowl.  &  L.  649-  14  L.  J.Q.  B.  (2)  66  R  E.  644  (6  Q.  B.  730;  14 

76.  L.  J.  a  B.  122). 
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(Eble,  J. :  I  have  never  read  that  case  of  Stonehewer  v.  Fairer  Johnbow 
with  much  satisfaction.  I  think  the  award  denotes  the  height  of  Latham. 
the  weir  very  clearly  and  precisely.) 

The  award  defines  the  height  of  the  weir  hy  reference  to  certain 
marks  described  in  the  map  or  plan  annexed.  That  plan  is  perfectly 
unintelligible  without  reference  to  the  written  description  on  the 
face  of  the  plan.  The  award  does  not  incorporate  the  words  in  the 
map  as  part  of  the  award. 

(Erlb,  J. :  Surely  the  words  on  the  face  of  the  map  are  part  of 
the  map.  There  can  be  no  doubt  that  the  arbitrator  meant  them 
to  be  read  as  part  of  the  map.) 

The  pleadings  ought  to  have  been  ^brought  before  the  Court.    They       [  *239  ] 
ought  to  have  been  set  out  in  the  award  that  the  Court  might  see 
that  there  had  been  a  proper  adjudication  on  the  issues. 

(Erlb,  J.:  There  is  nothing  in  that  objection.  It  is  not  necessary 
to  transcribe  the  pleadings  in  the  award.  The  Court  will  presume 
that  they  have  been  properly  adjudicated  upon  unless  the  contrary 
be  shown.) 

This  application  is  too  early.  The  award  was  made  only  last  Term. 
The  plaintiff  has  the  whole  of  this  Term  in  which  to  move  to  set  it 
aside.  The  defendant  cannot  move  to  enforce  it  until  the  time  for 
setting  it  aside  has  elapsed. 

Wdshy  and  Whitmore,  in  support  of  the  rule,  calling  upon  the 
plaintiff  to  pay  the  costs  : 

It  is  not  necessary  that  there  should  have  been  any  fresh  taxation 
of  costs  after  the  new  award  was  made.  The  costs  sought  are 
those  under  the  first  award,  and  as  to  which  the  second  award  is 
silent.  The  first  award  was  not  bad  in  toto.  The  award  was  held 
bad  as  to  putting  up  certain  marks.  These  the  arbitrator  was  not 
bound  to  award  upon.  He  had  determined  all  the  rights  of  the 
parties  before  adding  the  direction  respecting  the  marks.  The 
second  award  speaks  only  from  the  time  of  the  date  of  the  reference 
back,  therefore  if  the  defendant  cannot  get  his  costs  except  under 
the  second  award,  he  cannot  get  the  costs  of  the  first  reference  and 
award  at  all.  No  more  costs  are  imposed  on  the  plaintiff  by  the 
new  award  than  before.    When  an  award  is  referred  back  as  to 
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Johnson  Bome  matters,  the  true  position  it  is  apprehended  is  this,  that 
Latbam.  ^^®  ^^^^  award  is  suspended  until  the  second  is  made;  but 
when  that  is  made,  the  first  speaks  from  the  time  of  its  date 
as  to  all  the  matters  which  have  not  been  referred  back,  and 
the  second  from  the  time  of  its  date  as  to  those  which  have 
been  sent  back  for  consideration.  The  arbitrator  has  to  amend 
what  is  defective,  and  the  twlo  documents  form  but  one  award. 

(Eblb,  J. :  It  appears  to  me  that  the  arbitrator  has  done  what  was 
correct.  He  has  gone  over  the  part  of  the  award  which  he  was  not 
to  alter  as  it  were  with  a  dry  pen,  that  is,  he  has  re-awarded  it.  If  an 
action  were  brought,  and  it  were  necessary  to  set  out  the  award,  it 
would  be  very  complicated  and  confused  to  set  out  every  proceeding, 
and  then  to  say  that  they  all  together  make  one  award.) 

Assuming  that  view,  that  the  second  award  is  the  substantive  award, 
still  the  taxation  was  regular. 

(Eelb,  J. :  Where  the  submission  contemplates  the  possibility  of 
an  original  and  supplementary  award  and  gives  the  arbitrator  dis- 
cretionary power  over  the  costs  of  the  reference  and  award,  and  it 
is  referred  back  to  him  to  reconsider  a  prospective  direction,  and  the 
rule  referring  it  back  is  silent  as  to  costs,  it  seems  to  me  that 
the  clause  in  the  submission  as  to  costs  gives  the  arbitrator  power 
over  the  costs  of  the  second  reference ;  for  the  second  reference  is 
a  part  of  the  reference,  or  rather  a  continuation  of  the  reference.) 

Secondly,  this  application  is  not  too  early.  The  party  in  whose 
favour  an  award  is  made  has  a  right  to  come  at  once  and  enforce  it. 
He  need  not  wait  until  the  time  for  setting  aside  the  award  has 
expired.    ♦    *    ♦ 

Cur.  adv.  vuU. 

Erle,  J.  now  said : 

On  a  motion  for  a  rule  nisi  to  set  aside  an  award,  it  was  argued 
that  the  award  was  uncertain  and  defective ;  but  upon  the  affidavits 
it  appears  to  me  to  be  sufficiently  certain  in  respect  of  the  height 
of  the  defendant's  weir,  and  of  the  map  or  plan  of  that  weir  annexed 
to  the  award,  and  that  it  is  not  defective  for  omitting  to  make  pro- 
vision for  floodwaters  and  for  regulating  the  depth  of  the  paddle. 
As  the  award  is  silent  on  both  of  these  latter  subjects,  it  is  in  effect 
decided  that  the  arbitrator  did  not  impose  upon  the  defendant  any 
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obligation  towards  the  plaintiff  in  respect  of  either  of  them.    It  was     Johnson 
further  objected,  that  the  parties  ought  to  have  *been  heard  upon     Latham. 
the  matter  referred  back,  and  upon  the  costs  of  reference  and  award       [  *^^^  ] 
incidental  thereto,  and  that  the  omission  of  the  arbitrator  so  to  do 
rendered  the  award  void.    But  as  the   principal  matter  referred 
back  was  confined  to  the  prospective  directions  to  the  defendant 
relating  to  the  weir,  it  may  well  have  been  that  the  arbitrator 
required  no  further  evidence  or  discussion ;  and  if  so,  it  was  not 
necessary  to  hear  the  parties  again  either  on  the  principal  matter 
referred  back  or  on  the  costs  as  incidental  thereto. 

Rule  refused. 

In  the  same  case,  on  showing  cause  against  a  rule  nisi  for  the 
payment  of  the  costs  on  the  Master's  oRocatur^  it  was  objected  that 
the  allocatur  was  void,  because  it  was  made  before  the  last  award, 
and  it  was  argued  that  a  reference  back  of  one  of  several  matters 
referred,  by  virtue  of  an  order  of  reference  authorizing  the  Court  so 
to  do,  renders  the  first  award  inoperative,  and  that  although  the 
arbitrator  might  not  alter  his  first  award  upon  any  matter  not 
referred  back,  still  he  must  make  a  fresh  award  repeating  the  first 
award  as  to  those  matters,  and  deciding  anew  that  which  was  so 
referred  back ;  that  the  discretion  of  the  arbitrator  over  the  costs 
of  the  reference  and  award  is  to  be  exercised  at  the  close  of  the 
reference,  and  at  the  time  of  making  the  award ;  and  that  as  the 
first  award  so  became  null  by  the  reference  back,  the  allocatur 
made  thereon  was  also  null.  It  seems  to  me  that  this  argument 
ought  to  prevail,  and  that  the  rule  must  be  discharged.  But  as  the 
arbitrator  has  pursued  the  same  course,  and  as  upon  the  facts  of 
this  case,  it  appears  that  a  reference  back  as  to  the  future  directions 
to  the  defendant  would  not  be  likely  to  affect  the  award  of  the  costs 
of  the  rest  of  the  reference,  and  as  the  last  award  appears  to 
me  to  be  so  expressed  as  to  give  the  same  costs  of  reference  and 
award  as  had  been  given  by  the  first  award,  this  objection  to  the 
allocatur  is  formal  merely,  and  the  rule  must  be  discharged,  without 
costs. 

Rule  discharged. 
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1861.  PETRE  V.  BUNCOMBE  (1). 

Jan,  28. 
(20  L.  J.  Q.  B.  242—244 ;  S.  0.  2  L.  M.  &  P.  107 ;  16  Jur.  86 ;  16  L.  T.  0.  S.  394.) 

*  Where  the  grantor  of  an  annuity  had  covenanted  with  his  surety  to  pay 

[  ^^2  ]  the  annuity,  but  had  failed  to  do  so,  and  the  surety  had,  in  consequence, 

been  compelled  to  make  the  payments  of  the  annuity  as  they  fell  due : 
Held,  that  in  an  action  on  the  covenant  by  the  surety  against  the  grantor, 
the  jury  were  at  liberty  to  award  as  damages  for  the  breach  of  covenant, 
not  only  the  amount  of  the  principal  sums  so  paid,  but  also  interest  on 
such  principal  sums;  and  that  as  the  grantor  had  stated  an  account, 
allowing  interest  on  some  previous  payments,  at  the  i-ate  of  of.  per  cent., 
the  jury  were,  on  this  occasion,  at  liberty,  if  they  pleased,  to  calculate  the 
interest  at  the  same  rate. 

This  was  a  motion  to  reduce  the  damages  obtained  on  a  writ  of 
inquiry  in  this  action  from  9,758/.  9«.  4d.  to  6,808/.  168.  The  action 
was  covenant  on  a  deed  of  indemnity.  The  defendant  suffered 
judgment  by  default. 

By  indenture  made,  on  the  3rd  of  February,  1823,  between  the 
defendant  on  the  first  part,  Edward  Robert  Petre  (since  deceased)  of 
the  second  part,  and  Arthur  Downes  of  the  third  part,  the  defendant 
and  Edward  Robert  Petre,  as  surety  for  the  defendant,  covenanted, 
for  the  sum  of  5,0002.  paid  to  the  defendant,  to  pay  to  Downes  an 
annuity  of  616/.  13«.  4d,  for  ninety-nine  years,  if  the  defendant 
should  live  so  long. 

The  declaration  in  this  action  was  founded  on  a  subsequent 
indenture  made,  on  the  28th  of  February,  1823,  between  the  defen- 
dant and  the  same  Edward  Robert  Petre,  by  which,  after  reciting 
the  previous  indenture,  and  ''  that  the  defendant  had  proposed  and 
agreed  to  indemnify  the  said  E.  R.  Petre  against  the  covenants  and 
agreements  on  his  part  and  behalf  contained  in  the  indenture  of  the 
3rd  of  February,  1823,"  the  defendant  covenanted  with  the  said 
E.  R.  Petre  to  pay  the  annuity  to  Downes,  to  perform  all  the  cove- 
nants on  his,  the  defendant's,  part  to  be  performed,  contained  in  the 
indenture  granting  the  annuity.  The  declaration  then  alleged  that 
the  defendant  had  not  paid  the  annuity  at  all,  but  had  made  default 
for  twenty-four  years,  by  reason  whereof  the  said  E.  R.  Petre 
was  forced  to  pay  the  amounts  as  they  became  due;  that  the 
defendant  never  repaid  those  sums  to  the  said  E.  R.  Petre,  or  to 
the  plaintiff  his  executrix,  and  the  said  E.  R.  Petre,  and  the  plaintiff 
as  executrix,  have  '*  lost  and  been  deprived  of  the  uses  of  the  said 

(1)  Foil.  JSx  parte  Bishop  (1880)  15  Ch.  Div.  447,  455,  46  L.  J.  Ch.  819, 
Ch.  Div.  400,  50  L.  J.  Ch.  18,  43  L.  T.  37  L.  T.  201  ;  In  re  Watson  [1896]  1 
165 ;  cited,  McKeman's  case  (1877)  6      Ch.  925,  937,  65  L.  J.  Ch.  553. 
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monies  and  of  all  the  interest,  gains,  profits,  and  advantages,  which       Pbtre 
the  said  E.  B.  Petre,  in  his  lifetime,  and  the  plaintiff  as  executrix  as    dunoombe. 
aforesaid  after  his  death,  might  and  otherwise  would  have  derived 
and  acquired  from  the  using  and  employing  the  same,"  &c. 

By  provisions  in  the  indemnity  deed  not  set  forth  in  the  declaration, 
it  appeared  that  the  defendant,  by  the  deed,  conveyed  certain 
premises  to  E.  B.  Petre,  his  executors,  administrators  and  assigns, 
for  500  years,  upon  trust  that  E.  B.  Petre,  his  heirs,  executors, 
administrators  and  assigns  should  "  by  all  or  any  of  the  ways  and 
means  hereinafter  mentioned  "  (t.e.  sale,  mortgage,  &c.  or  applica- 
tion of  the  rents  and  profits  of  the  premises,)  "indemnify  and 
protect  himself,"  <S^.  "  from  and  against  all  costs,  charges,  damages 
and  expenses  which  he  or  they  shall  or  may  be  put  to,  incur,  or 
sustain,  by  reason  of  his  having  become  surety  in  manner  herein- 
before mentioned,  *for  the  payment  of  the  said  annuity,"  &c.  There  [  •243  ] 
was  a  proviso  at  the  end  of  the  deed  that  the  total  sum  secured  by 
or  recoverable  under  the  deed  should  not  exceed  10,0002. 

The  particulars  of  demand,  in  respect  of  the  annuity,  claimed 
6,008i.  for  monies  paid  by  the  plaintiff's  testator,  and  8,444/.  18«.  id. 
for  interest  at  51.  per  cent,  upon  such  payments. 

On  the  execution  of  the  writ  of  inquiry,  before  the  Under-sheriff 
of  Middlesex,  the  only  question  was,  as  to  the  claim  for  interest. 
Proof  was  given  of  800Z.,  costs  of  proceedings  in  Chancery.  A 
statement  of  accounts,  which  charged  interest  at  5/.  per  cent,  on 
the  payments,  dated  the  14th  of  August,  1840,  and  signed  by  the 
defendant,  was  put  in  evidence.  It  contained  the  following  words : 
"  The  foregoing  accounts  having  been  duly  examined  and  compared 
with  the  vouchers,  and  found  correct,  I  hereby  allow  and  confirm 
the  same,  and  declare  the  balance  to  Mr.  Petre  to  be  7,611Z.  lis.  4d.f 
which,  with  the  interest  due  thereon  from  the  period  up  to  which 
these  accounts  are  made  out,  I  admit  to  be  recoverable  under  the 
trusts  of  the  deed  of  indemnity  dated  the  28th  of  February,  1828. — 

T.  S.  DUNCOMBB." 

The  under-sheriff  directed  the  jury  that  in  his  opinion  interest 
was  recoverable  under  the  terms  of  the  indemnity  deed,  and  that 
they  were  at  liberty  to  give  interest  at  the  rate  of  51.  per  cent., 
considering  the  account  in  which  the  defendant  had  allowed  interest 
at  that  rate.  The  jury  found  for  the  plaintiff  for  the  full  amount 
claimed,  9,758{.  9a.  id.,  thereby  allowing  interest  at  the  rate  of  51. 
per  cent. 

A  rule  nisi  having  been  obtained, 
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Pbtbe  Willes  Bhowed  cause : 

DuNcoMBs.  The  question  is,  whether  the  plaintiff  can  recover  the  amount  of 
interest  given  by  the  jury,  as  damages  for  the  breach  of  covenant. 
Petre  lost  the  use  of  his  money  by  reason  of  the  contract  of  the 
party  for  whom  he  became  surety.  He  is  entitled  to  be  put  as 
nearly  as  possible  in  the  same  situation  as  if  the  breach  of  contract 
had  not  taken  place.  Cases  will  be  found  to  show  that  the  law 
does  not  award  interest  in  the  case  of  money  lent  without  any 
express  agreement  as  to  interest,  on  the  ground  that  where  a  party 
lends  money  he  has  it  in  his  power  at  the  time  of  loan  to  stipulate 
for  interest ;  and  that  if  he  does  not  do  so,  the  law  will  imply  that 
he  did  not  intend  that  any  should  be  paid :  De  Bemalesy.  Wood  (l), 
Farquhar  v.  Farley  (2),  Harington  v.  HoggaH  (3),  Eddowes  v.  Hop- 
kins (4).  But  in  a  case  like  this,  where  a  party  is  forced  to  pay 
money  as  surety,  he  has  no  power  to  stipulate  for  interest.  The 
case  of  The  ExeaUors  of  Fergus  v.  Oore  (5)  is  precisely  in  point. 
There  Lord  Bedesdale  held  that  where  a  person  was  compelled  to 
pay  money  charged  on  his  estate,  against  which  sum  another 
person  had  covenanted  to  indemnify  him,  the  party  indemnified 
was  entitled  to  interest  on  any  payment  which  he  was  obliged  to 
make  through  the  default  of  the  covenantor.  Secondly,  the  account 
stated  by  the  defendant,  admitting  the  correctness  of  the  account, 
in  which  interest  at  5{.  per  cent,  was  claimed,  was  good  evidence  of 
the  usage  between  the  parties  respecting  interest.  It  is  for  the 
jury  to  say  at  what  rate  the  interest  is  to  be  computed  as  damages. 
The  direction  of  the  under-sheriff  was  perfectly  right  in  law. 

James  and  Hance,  in  support  of  the  rule  : 

On  the  proper  construction  of  this  covenant,  the  plaintiff  is  not 
entitled  to  recover  interest.  There  is  no  provision  in  the  deed  to 
allow  interest  to  the  surety.  He  might  have  stipulated  for  interest 
on  the  sums  he  should  have  to  pay.  Without  such  a  stipulation, 
he  is  not  entitled  to  it.  Interest  can  only  be  given  by  a  jury  under 
the  statute  8  &  4  Will.  lY.  c.  42,  s.  28,  when  the  money  is  payable 
on  a  day  certain,  or  after  demand  made.  Therefore,  a  jury  could 
not  give  interest  under  the  statute.  The  case  of  Eddowes  v.  Hopkins 
turns  entirely  on  the  custom  of  merchants.  Interest  is  recoverable 
on  bills  of  exchange  only  by  the  law  of  commerce :  Du  BeUoix  v. 

(1)  3  Camp.  258.  9  L.  J.  K.  B.  14). 

(2)  18  R.  R  599  (7  Taunt.  592;  1  (4)  1  Doug.  361. 

Moore,  322).  (5)  1  Sch.  &  Lef.  (Iriah)  107. 

(3)  35  B.  B.  382  (1  B.  &  Ad.  577 ; 
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Waterpark{\)  and  Ghitty  on  Contracts,  558.    This  case  is  very        Petre 
similar  to  the  case  of  money  lent,  which  does  not  carry  interest,    duncoiibb. 
Interest  is  allowable  by  law  only  where  ^there  is  an  express  con-       [  *244  ] 
tract  to  pay  it,  or  where  it  is  payable  by  usage :  Higgins  v.  Sar- 
gent (2),  Hare  v.  Richards  (8),  Page  v.  Newman  (4),  Foster  v.  Weston  (6). 
Where  a  person  lies  by  for  a  considerable  time  by  his  own  default, 
he  ought  not  to  be  allowed  to  recover  interest :  AnderUm  v.  Arrow- 
smith  (6).     Secondly,  the  account  put  in  evidence,  signed  by  the 
defendant,  did  not  warrant  the  jury  giving  interest  at  the  rate  of  52. 
per  cent,  as  damages.    It  cannot  alter  the  effect  of  the  covenant. 
Besides,  it  was  not  intended  to  apply  to  this  covenant,  or  to  put  any 
construction  upon  it.    It  had  no  relation  to  this  action.    It  merely 
meant  to  authorize  the  trustees  to  sell  the  property  under  the 
provisions  of  the  deed,  and  to  pay  the  amount,  with  interest. 

Cur.  adv.  wit. 

Erlb,  J.  now  said: 

In  this  case  the  measure  of  damages  for  a  breach  of  the  covenant 
of  the  principal  debtor  to  pay  money,  whereby  the  surety  became 
liable  and  was  compelled  to  pay  in  his  stead,  is  the  point  to  be 
ascertained ;  the  surety  contending  that  he  is  entitled  to  interest 
on  the  money  which  he  was  so  compelled  to  pay ;  and  it  appears  to 
me  that  as  the  damages  ought  to  indemnify,  and  as  the  surety  has 
been  damnified  by  losing  the  interest  of  the  money  which  he  so 
paid,  he  is  entitled  to  interest.  This  view  is  confirmed  by  De 
Bernales  v.  Wood,  Farquharv.  Farley,  and  The  Executors  of  Fergus  v. 
Gore.  The  cases  upon  direct  contracts  for  the  payment  of  money 
which  omit  mention  of  interest,  are  well  distinguished  on  the 
ground  that  the  intention  of  the  parties  is  presumed  to  be  expressed 
in  the  terms  of  their  contract.  Then,  if  interest  is  due,  the  question 
of  amount  remains,  and  I  see  no  misdirection  in  the  Judge  leaving 
it  to  the  jury  to  say  whether  they  would  give  51.  per  cent.,  consider- 
ing the  account  in  which  the  defendant  had  agreed  to  allow  that 
rate.  The  allowance  by  the  defendant  of  that  rate  was  equally 
admissible,  whether  he  intended  that  it  should  be  obtained  from  the 
proceeds  of  the  trust  property  or  that  it  should  be  paid  by  himself. 

Rule  discharged. 

(1)  24  E.  R  628  (1  Dowl.  &  By.  16).  (4)  33  R.  E.  204  (9  B.  &  C.  378;  7 

(2)  26  E.  R  379  (2  B.  &  0.  348;  2      L.  J.  K.  B.  267). 

L.  J.  (O.  S.)  K.  B.  33).  (5)  6 Bing.  709 ;  8L.  J.  (0.  S.)  0. P.  295. 

(3)  7 Bing.  254;  9  L.J. (0.  S.)C.  P. 86.  (6)  2  Per.  &  D.  408. 
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1851.  EEG.   V.  MAY. 

Jan^.  ^20  L.  J.  Q.  B.  268—269 ;  S.  C.  2  L.  M.  &  P.  144 ;  15  Jnr.  129.) 

Bail  Court,  ^^  ^^8  elected  a  town  coimcillor  of  the  borough  of  B.  without  his  know- 

[  268  ]  ledge  or  consent,  but  being  informed  that  he  would  be  liable  to  a  fine  if  he 

refused  to  serve,  he,  on  that  ground,  agreed  to  accept  the  office,  and  made 
the  necessary  declaration.  No  application  was  made  to  him  to  resign  the 
office.  A  rule  ni«t  for  an  information  in  the  nature  of  a  quo  warranto  to 
show  by  what  authority  he  held  the  office  having  been  obtained,  he,  as 
soon  as  he  heard  of  it,  expressed  his  willingness  to  resign  and  allowed  the 
rule  to  be  made  absolute  without  supporting  the  validity  of  his  election : 

Held,  that  he  was  not  to  be  liable  for  costs  if  within  a  week  he  made  a 
valid  resignation,  or  if  an  information  in  the  nature  of  a  quo  loarranto  were 
filed  at  the  expense  of  the  prosecutor,  if  M.  at  his  own  expense  within  a 
week  after  the  filing  of  the  information  put  in  a  valid  disclaimer ;  but  that 
failing  these  alternatives,  the  rule  was  to  be  made  absolute,  with  costs. 

A  RULE  nisi  had  been  obtained,  at  the  instance  of  a  person  named 
Fitcham,  a  burgess  of  the  borough  of  Blandford  Forum,  calling  on 
one  Joseph  May  to  show  cause  why  an  information  in  the  nature  of 
a  9U0  warranto  should  not  be  exhibit^  against  him,  to  show  by 
what  authority  he  exercised  the  ofiSce  of  councillor  of  the  borough 
of  Blandford  Forum. 

May,  it  appeared,  was  not  a  candidate  for  the  ofiSce,  but  had  been 
elected  town  councillor  of  the  borough  without  his  knowledge  or 
consent,  and  only  agreed  to  act  in  consequence  of  being  informed 
by  the  town  clerk  that  he  was  liable  to  a  fine  if  he  refused  (i).  He 
thereupon  made  the  declaration  required  by  stat.  5  &  6  Will.  lY. 
c.  76,  s.  50  (2),  but  he  never  had  acted.  The  validity  of  the  election 
was  disputed  on  the  ground  of  the  poll  being  closed  too  early,  and  also 
on  the  ground  that  May  was  not  entitled  to  be  on  the  burgess  list 
as  an  inhabitant  householder.  At  the  time  he  consented  to  accept 
the  ofiSce  he  was  not  aware  of  any  irregularity  or  illegality  in  his 
appointment.  No  application  had  been  made  to  him  to  resign 
before  the  rule  nisi  was  obtained.  On  being  informed  of  the  rule 
having  been  granted,  he  stated  his  willingness  to  resign,  and  sent  a 
letter  to  the  mayor  on  the  4th  of  January,  1851,  tendering  his 
resignation,  which  resignation  was  accepted  by  the  town  council  on 
the  8th  of  the  same  month. 

Shee,  Serjt.  and  Baratow  showed  cause : 

No  cause  is  intended  to  be  shown  against  the  rule.  May  does 
not  intend  to  support  the  validity  of  this  election.  The  only  ques- 
tion is  as  to  costs.    These  are  in  the  discretion  of  the  Court. 

(1)  See  now  Municipal  Corporations  (2)  See  now  Municipal  Corporations 
Act,  1882  (45  &  46  Vict  c.  50),  s.  34.        Act,  1882  (45  &  46  Vict  o.  50),  s.  35. 
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Unless  the  Court  impose  terms,  the  relator  will  have  his  costs  as  of        Reg. 

course.    It  is  a  hardship  on  May  to  be  subjected  to  these  proceed-        ^^y, 

ings.    He  was  elected  against  his  will,  and  has  resigned  as  far  as 

he  can.    The  prosecutor  ought  first  to  have  applied  to  May  to 

resign,  and  then  probably  the  expense  of  these  proceedings  would 

have  been  spared,  for  May  would  have  resigned.    Reg.  v.  *Moreton(l)       [  •269  ] 

and  Rex  v.  Holt  (2)  were  referred  to. 

Crotvder  and  Pashley,  in  support  of  the  rule  : 

The  prosecutor  was  compelled  to  come  to  this  Court.  There 
is  no  valid  mode  for  a  party  elected  to  resign  the  office  except  by 
payment  of  a  fine  under  the  statute:  Rex  v.  Warlow  (s).  This  course 
May  has  not  taken.  He  formally  accepted  the  office  and  made  the 
necessary  declaration.  The  prosecutor  might  naturally  suppose 
that  he  intended  to  act. 

Erlb,  J. : 

It  appears  to  me  that  the  act  of  May  in  accepting  this  office  was 
that  of  a  man  who  was  discharging  a  duty  to  the  public  (the  non- 
performance of  which  would  have  rendered  him  liable  to  a  penalty) 
rather  than  that  of  a  man  who  was  claiming  an  office  which  he  was 
desirous  of  filling  for  his  private  benefit.  It  appears  that  May  had 
not  been  a  candidate  for  the  office,  that  he  was  elected  without  his 
knowledge,  and  only  took  the  office  upon  him  in  consequence  of  the 
letter  of  the  town  clerk,  stating  that  if  he  did  not  he  would  be 
liable  to  a  penalty.  Under  these  circumstances,  the  question  was, 
was  it  necessary  for  Fitcham  to  apply  to  this  Court  for  an  informa- 
tion in  the  nature  of  a  quo  waiTanto  ?  Now,  according  to  the 
affidavits.  May  was  indifferent  as  to  whether  he  was  a  town 
councillor  or  not.  Fitcham  did  not  give  May  any  opportunity  of 
putting  oflf  the  office,  but  moved  for  the  information  without  giving 
May  any  notice  of  his  intention  to  do  so.  May,  it  may  be  taken, 
was  not  acquainted  with  tlie  law,  and  when  served  with  the  rule 
nisif  made  at  least  two  ineffectual  efforts  to  get  out  of  the  office.  I 
am  much  inclined  to  think  that  if  May  had  been  called  upon  to 
resign,  he  would  have  been  very  glad  to  have  made  a  valid  resig- 
nation. This  being  my  view  of  the  case,  I  think  it  right  to  follow 
the  example  of  the  Court  in  Reg.  v.  Moreton,  and  to  order  that  the 
rule  be  made  absolute,  but  that  May  shall  not  be  liable  to  any  costs 

(1)  62  R.  B.  305  (4  Q.  B.  146 ;  12  (2)  2  Chit.  366. 

L.  J.  Q.  B.  123).  (;i)  14  B.  R.  692  (2  M,  &  S.  75), 
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Reg.        if  within  a  week  he  makes  a  valid  resignation ;  or  supposing  an 

]iAT.        information  be  filed  at  the  expense  of  Fitcham,  if  May,  at  his  own 

expense,  puts  in  a  valid  disclaimer  within  a  week  after  the  filing  of 

the  information:  failing  these  alternatives,  that  the  rule  will  be 

made  absolute,  with  costs. 

Rule  accordingly  (1). 


1861,  REG.   V.   SIDNEY  (2). 

'^'!!!ll^'  (20  L.  J.  a  B.  269—270 ;  a  C.  2  L.  M.  &  P.  149.) 

Bail  Court.  g  j^^^  j£^  wgtq  rival  candidates  for  the  office  of  town  councillor  of  a 

[  269  ]  borough.     An  objection  was  taken  at  the  election  to  the  validity  of  certain 

votes  in  S.'s  favour,  which  turned  the  election.  The  mayor  overruled  the 
objection,  and  S.  took  his  seat.  The  rival  candidate  obtained  a  rule  nUi 
for  an  information  in  the  nature  of  a  quo  warranto  against  S.  The  latter 
thereupon  declined  to  show  cause,  and  expressed  a  willingness  to  resign 
his  seat : 

Held,  that  S.  was  liable  to  the  costs  of  the  information,  as  he  had  been  a 
candidate  for  the  office. 

In  this  case  a  rule  nisi  had  been  obtained  for  an  information  in 
the  nature  of  a  quo  warranto,  calling  upon  one  Sidney  to  show 
by  what  right  he  held  the  office  of  councillor  of  the  borough  of 
Wakefield. 

Sidney,  it  appeared,  had  been  a  candidate  for  the  office  of  coun- 
[  *270  ]  cillor  of  the  borough,  *and  was  declared  elected  by  a  majority  of 
votes.  An  objection  had  been  taken  at  the  time  of  his  election 
to  certain  votes  in  his  favour,  which  if  invalid  would  have  left 
Sidney  in  a  minority,  and  given  a  majority  to  the  other  candidate, 
Holdsworth,  on  whose  behalf  the  application  was  made.  The  mayor 
decided  the  point  in  Sidney's  favour  and  against  his  opponent ;  and 
Sidney,  in  consequence,  made  the  necessary  declaration  and  took 
his  seat  as  a  town  councillor.  On  the  rule  coming  on  for  argument, 
Sidney's  affidavit  was  read.  He  did  not  attempt  to  support  the 
validity  of  these  votes ;  but  stated  that  he  had  accepted  the  office 
in  the  belief  that  he  would  have  been  liable  to  a  heavy  fine  if  he 
had  refused  (8)  and  expressed  his  willingness  to  resign  or  disclaim. 

Cowling  now  showed  cause : 
It  is  not  intended  to  resist  this  motion.     Sidney  is  desirous  of 
resigning.    The  rule  he  admits  must  be  made  absolute.    The  only 

(1)  See    the    next    case,    Iteg,    v.      242. 

Sidney,  (3)  See  now  Municipal  Corporations 

(2)  R,   V.   Blizard  (1866)  L.   E.   2      Act,  1882  (45  &  46  Vict.  c.  60),  s.  34. 
a  B.  66,  36  L.  J.  Q.  B.  18,  15  L,  T. 
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question  is  as  to  the  costs.  Sidney  ought  only  to  pay  the  costs  up 
to  the  time  of  his  resignation.  In  Reg.  v.  Appleyard,  where  the 
party  offered  to  resign,  the  Court  of  Queen's  Bench  made  the  rule 
absolute  on  these  terms  (i). 

(Erlb,  J. :  Sidney  was  a  candidate  for  the  office.  Where  a  party 
in  his  private  capacity  claims  an  honour  which  is  a  matter  of  value 
to  him,  and  enters  into  a  contest  respecting  it,  if  he  be  wrong  in 
his  claim  he  ought  to  pay  the  costs  occasioned  by  his  wrongful 
claim.) 

CrmnptoUf  in  support  of  the  rule  : 

It  would  be  hard  if  a  private  party,  who  is  in  the  right,  should 
have  to  pay  the  costs  of  these  proceedings.  The  prosecutor  is 
entitled  to  his  full  costs,  as  Sidney  cannot  resign  so  as  to  let  the 
prosecutor  into  the  office,  except  by  entering  a  valid  disclaimer 
on  the  record  of  the  information  in  the  nature  of  a  quo  warranto. 

Erlb,  J.: 

This  is  a  question  between  rival  candidates  for  the  office  of  town 
councillor.  Sidney  does  not  now  maintain  his  claim,  and  is 
willing  to  resign.  But  he  cannot  by  a  simple  resignation  do  more 
than  give  rise  to  a  new  election.  He  cannot  restore  the  other  to 
his  rightful  position.  He  cannot  let  his  opponent  into  his  seat. 
The  rule  must  be  made  absolute  as  prayed. 

Rule  absolute  (2). 

REG.   V.   RICHARDS. 

(20  L.  J.  a  B.  351  ;  S.  0.  2  L.  M.  &  P.  263;  15  Jur.  358.) 
[Rbportkd  from  2  L.  M.  &  P.  268.     See  86  R.  R.  898.] 


Bbg. 

V, 

Sidney. 


BROWNE  V.   COLLYER. 

(20  L.  J.  Q.  B.  426 ;  8.  0.  2  L.  M.  &  P.  470 ;  15  Jur.  881.) 
[Rbportbd  from  2  L.  M.  &  P.  470.    See  86  R.  R.  908.] 


BANKS  V.  REBBECK. 

(20  L.  J.  Q.  B.  476  ;  S.  G.  2  L.  M.  &  P.  452 ;  15  Jur.  657.) 
[Rbportbd  from  2  L.  M.  &  P.  462.    See  86  R.  R.  905.] 

(1)  Q.  B.  Hil.  T.,  not  reported.  (2)  See  the  previous  case,  Beg.  y. 

May^  p.  782  above. 
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IN    THE    COURT    OF    COMMON    PLEAS. 


>Mi.  DOE  D.   HOPKINSON  and  Othebs  v.  FERRAND. 

May  80. 
-J-  (20  L.  J.  a  P.  202—208 ;  S.  0.  15  Jur.  1061  ;  17  L.  T.  0.  S.  183.) 

[  ^^  J  Tenant  for  life,  dispunishable  for  waste,  had  power  to  lease  for  twenty-one 

years  certain  ancient  pasture  land,  whick  she  afterwards  and  before  any 
Ifease  had  converted  into  garden  allotments  in  a  manner  amounting  to 
waste.  The  leasing  power  provided  against  '*  any  fine,  premium,  or  fore- 
gift  being  taken  for  the  making  thereof,'*  and  that  **  none  of  the  leaseea 
should  be  by  any  clause  or  words  therein  contained  authorized  to  commit 
waste,  or  exempted  from  punishment  for  waste."  In  a  lease,  reciting  this 
power,  the  tenant  for  life  demised,  on  the  13th  of  December,  1845,  the 
premises  for  twenty-one  years  from  the  Ist  of  July  last,  reserving  a  rent 
payable  half-yearly,  on  the  1st  of  January  and  the  Ist  of  July,  the  first 
payment  to  be  made  on  the  1st  of  January,  1846.  The  lease  contained  a 
covenant  by  the  lessee  not  to  break  up  any  of  the  pasture  land  demised, 
<•  except  for  the  purpose  of  carrying  out  the  allotment  system  "  introduced 
by  the  tenant  for  life : 

Held^  first,  that  such  a  reservation  of  rent  did  not  amount  to  a  fine, 
premium,  or  foregift 

Secondly,  that  the  exception  in  the  covenant  did  not  amount  to  a  licence 
or  authority  to  the  lessee  to  commit  waste  by  carrying  out  the  allotment 
system ;  and  that  if  any  implication  could  be  made  so  as  to  construe  that 
exception  as  implying  a  permission  to  the  lessee  to  do  anything,  it  could 
not  be  inferred  that  it  permitted  him  to  do  more  than  to  carry  out  the 
allotment  system  during  the  life  of  the  tenant  for  life  so  far  as  she  had 
power  to  permit  it,  and  not  otherwise. 

Semble—Siich  an  exception  introduced  into  a  covenant  not  to  commit 
waste,  even  if  it  amounted  to  an  implied  authority  to  commit  waste,  is  not 
a  **  special  licence  had  by  writing  of  covenant,"  within  the  meaning  of  the 
Statute  of  Marlbridge,  52  Hen.  UL  c.  23. 

Ejectment.  First  count,  upon  a  demise,  by  Hopkinson  and 
Turner,  on  the  Ist  of  July,  1846,  of  hereditaments  at  Bingley,  in 
the  county  of  York. 

Second  count,  upon  a  demise,  by  Henry  and  Thomas  Moss,  of 
the  same  date,  of  other  hereditaments,  at  the  same  place. 

Flea :  Not  guilty.    Issue  thereon. 

At  the  trial,  before  Cresswell,  J.,  at  the  Tork  Summer  Assizes, 
1848,  a  verdict  was  taken  by  consent  for  the  lessors  of  the  plaintiff, 
subject  to  a  special  case. 

The  special  case  stated  that  the  lessors  of  the  plaintiff  in  the 
first  count  were  the  devisees  in  trust  under  the  will  of  Walker 
Ferrand,  deceased,  dated  the  4th  of  December,  1834;  and  the 
lessors  of  the  plaintiff  in  the  second  count  were  the  trustees  named 
in  the  marriage  settlement  of  the  said  W.  Ferrand  and  Margaret 
Moss,  dated  the  7th  of  January,  1829. 

The  said  W.  Ferrand  up  to  and  on  the  7th  of  January,  1829,  was 


Febrahd. 
[•203  J 
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seised  in  fee  of  the  premises  in  the  declaration  mentioned,  *con-       Dob  d. 
sisting  of  a  house  and  buildings  called  "  Myrtle  Grove,"  and  several  r. 

closes  particularized  in  the  marriage  settlement,  consisting  prin- 
cipally of  park  and  pasture  land,  the  whole  called  the  "Myrtle 
Grove  Estate."  Being  so  seised,  W.  Ferrand,  by  the  said  indenture 
of  the  7th  of  January,  1829,  conveyed  that  estate  to  Henry  and 
Thomas  Moss  (the  lessors  of  the  plaintiff  in  the  second  count)  in 
fee,  to  the  use  of  himself  and  his  heirs  until  the  marriage,  then  to 
the  use  of  himself  and  his  assigns  for  life,  without  impeachment  of 
waste,  remainder  to  the  use  of  the  said  Margaret  Moss  and  her 
assigns  for  life,  without  impeachment  of  waste,  remainders  over  to 
their  issue,  &c.,  remainder  to  the  use  of  W.  Ferrand  in  fee. 

That  indenture  contained  the  following  proviso:  "Provided 
always,  and  it  is  hereby  further  agreed  and  declared,  that  it  shall 
and  may  be  lawful  to  and  for  the  said  W.  Ferrand,  from  time  to 
time  during  his  life,  and  after  his  decease,  then  to  and  for  the  said 
Margaret  Moss  during  her  life  in  case  she  shall  survive  him,  and 
from  and  after  the  decease  of  both  of  them,  for  the  said  Henry  and 
Thomas  Moss,  or  the  survivor  of  them,  or  the  heirs  of  such  survivor 
to  demise  or  lease  all  or  any  part  or  parts  of  the  hereditaments  and 
premises  hereby  granted  and  released  or  intended  so  to  be,  with  the 
appurtenances,  to  any  person  or  persons  for  any  term  or  number  of 
years  not  exceeding  twenty-one  in  possession,  and  not  in  reversion 
or  by  way  of  future  interest,  so  that  there  be  reserved  and  made 
payable  on  every  such  lease  during  the  continuance  thereof,  the 
best  and  most  improved  yearly  rent  or  rents  to  go  along  with  and 
be  incident  to  the  immediate  reversion  or  remainder  of  the  premises 
so  to  be  leased  that  can  or  may  be  reasonably  had  or  gotten  for  the 
same,  without  taking  any  fine,  premium,  or  foregift  for  the  making 
thereof.  And  so  that  none  of  the  lessees  to  whom  any  such  lease 
or  leases  shall  be  made  be  by  any  clause  or  words  therein  contained 
authorized  to  commit  waste  or  exempted  from  punishment  for 
waste,  anything  herein  contained  to  the  contrary  notwithstanding." 

The  marriage  took  place,  and  Walker  Ferrand  died  on  the  20th 
of  September,  1835,  without  issue,  having,  by  his  will  of  the  4th 
of  December,  1884,  made  Hopkinson  and  Turner  (the  lessors  of  the 
plaintiff  in  the  first  count)  and  his  wife,  his  executors,  and  left  his 
estate  to  them  upon  trust  to  permit  her  to  receive  the  rents  during 
her  life. 

Almost  the  whole  of  the  land  mentioned  in  the  indenture  of  1829 
had  been  pasture  time  out  of  mind. 

60— a 
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DoK  d.  The  testator's  \vidow,  Margaret  Ferrand,  from  the  death  of  the 

(.,  testator  for  some  time  resided  on  the  estate,  managing  it  entirely, 

Fbrraito.     j^jjJ  receiving  the  rents. 

In  1844  and  1845  Margaret  Ferrand  converted  a  great  part  of  the 
ancient  pasture  land  (being  the  land  in  the  declaration  mentioned) 
into  upwards  of  eighty  separate  garden  allotments,  which  she 
allotted  to  several  poor  labourers  as  yearly  tenants,  who  broke  up 
the  ground  and  used  it  for  gardening  purposes,  growing  vegetables, 
and  occasionally  corn,  thereon. 

By  indenture  of  the  18th  of  December,  1845,  between  Margaret 
Ferrand  and  the  defendant,  reciting  the  indenture  of  the  7th  of 
January,  1829,  Margaret  Ferrand  demised  to  the  defendant  the 
whole  Myrtle  Grove  Estate, ''  to  hold  the  same  from  the  first  day  of 
July  then  last  past  for  and  during  and  unto  the  full  end  and  term 
of  twenty-one  years,  at  the  yearly  rent  of  847Z.,  payable  half-yearly 
on  the  1st  of  January  and  the  1st  of  July,  the  first  payment  to  be 
made  on  the  1st  of  January  then  next,  clear  of  all  deductions, 
except  property  and  income  tax."  And  the  said  indenture  of  lease 
contained,  amongst  other  covenants  by  the  said  William  Busfield 
Ferrand,  a  covenant  in  the  following  words :  **  And  shall  not  nor 
will  at  any  time  or  times  during  the  said  term  hereby  granted, 
plough,  break  up,  or  convert  into  tillage  any  part  or  parts  of  the 
pasture  or  meadow  lands  hereby  demised,  except  for  the  purpose  of 
carrying  out  the  allotment  system  introduced  by  the  said  Margaret 
Ferrand.*'  It  was  admitted,  for  the  purposes  of  this  case,  that  the 
rent  of  8472.  per  annum  was  the  best  and  most  improved  yearly 
rent  which  at  the  time  the  lease  was  granted  could  be  reasonably 
had  or  gotten  for  the  hereditaments  comprised  in  the  lease,  without 
a  fine,  premium,  or  foregift  for  the  making  thereof,  and  that  no 
fine,  premium,  or  foregift  was  taken  for  the  making  of  the  said 
lease,  unless  the  making  of  the  said  lease  on  the  18th  of  December, 
[  •204  ]  to  commence  from  the  Ist  of  *July  then  last  past,  and  the  circum- 
stances afterwards  mentioned  with  respect  to  the  payments  of  the 
rents  of  the  said  estate,  amount  to  or  constitute  the  taking  of  a 
fine,  premium,  or  foregift  for  the  making  thereof. 

Margaret  Ferrand  went  to  Paris  in  December,  1845,  and  died 
there  on  the  5th  of  April,  1846. 

The  facts  stated  with  regard  to  the  payment  of  the  rents  of  the 
estate  were,  that  before  and  at  the  time  of  the  making  of  the  lease 
of  the  18th  of  December,  1845,  the  estate  was  occupied  by  yearly 
tenants,  whose  rents  were  due,  as  regarded  the  house,  on   the 
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SOth  of  May  and  the  28rd  of  November,  and,  as  regarded  the  land,       dob  d. 
on  the  let  of  January  and  the  1st  of  July.     The  rents  which  fell    Hopkikson 
due  on  the  28rd  of  November,  1845,  and  the  Ist  of  January,  1846,     Fbbrand. 
were  paid  by  the  tenants  to  Margaret  Ferrand's  steward,  who  had 
been  in  the  habit  of  receiving  them,  and  were  by  him  paid  over  to 
the  defendant. 

(The  rest  of  the  case  is  omitted,  as  the  points  raised  were  not 
much  discussed,  and  the  decision  does  not  turn  upon  them.) 

Tomlinson  (Watson  and  J.  Henderson  with  him),  for  the  lessors 
of  the  plaintiff: 
The  first  ground  upon  which  it  is  contended  that  the  lease  is 
void,  is  that  the  lease  being  dated  in  December,  1845,  the  first  rent 
is  made  payable  on  the  1st  of  January,  1846,  so  that  the  lease 
reserves  a  half-year's  rent  for  an  enjoyment  of  less  than  a  month. 
It  is,  therefore,  void :  Doe  d.  WUmot  v.  Oiffard,  cited  in  Doe  d.  Earl 
of  Shrewsbury  v.  Wilson  (i),  and  in  Sugden  on  Powers,  6th  edit., 
p.  427,  vol.  2. 

(Gbesswell,  J. :  The  objection  there  was,  that  no  rent  would  be 
payable  under  the  lease  from  the  25th  of  March  preceding  the 
expiration  of  the  term  on  the  14th  of  September.  That  is  not  the 
case  here.) 

In  Doe  d.  Harries  v.  Morse  (-2),  where  there  was  a  power  to  lease 
reserving  rent  by  half-yearly  payments,  and  the  lease,  dated  the 
11th  of  January,  to  hold  from  the  4th  of  January  preceding, 
reserved  rent  payable  not  half-yearly,  but  on  the  1st  of  May  and 
the  29th  of  September,  the  lease  was  held  void. 

(Gbesswell,  J. :  On  the  ground  that  the  remainder-man  might 
be  prejudiced.  Bayley,  B.,  says :  "  Suppose  the  tenant  for  life  to 
live  till  the  SOth  of  September,  he  would  obtain  the  half-year's  rent 
due  on  the  29th,  and  if  the  cestui  que  vie  died  on  the  4th  of 
January,  no  rent  will  be  payable  to  the  remainder-man  for  the 
occupation  from  the  SOth  of  September."  That  is  not  a  decision 
that  the  case  was  one  of  fine  or  foregift.) 

In  Isherwood  v.  Oldknoic  (3),  which  might  appear  against  the 
plaintiff  upon  this  point,  the  decision  turned  upon  the  circumstance 

(1)  24  E.  E.  423  (5  B.  &  Aid.  371).        3  L.  J.  (N.  S.)  Ex.  70). 

(2)  39  E.  E.  768  (2  Cr.  &  M.  247;  (3)  16  B.  B.  305  (3  M.  &  S.  382). 
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Dob  d.       that  the  payment  was  in  consideration  of  an  occupation  preceding 

Fbrrakd. 

(Maulb,  J. :  Is  there  any  case  which  sustains  the  position  that 
where  a  rent  is  reserved  payable  half-yearly  on  two  certain  days, 
and  the  first  payment  is  to  be  made  on  the  latter  of  those  days,  the 
lease  being  dated  on  an  intermediate  day,  bat  to  hold  for  twenty- 
one  years  from  the  former  of  the  days,  that  amounts  to  a  fine  or 
foregift?) 

The  case  of  Doe  d.  Hames  v.  Morse  is  an  authority  to  that  effect. 

(Maulb,  J. :  No ;  the  decision  there  was  on  the  ground  that  the 
rent  was  not  reserved  half-yearly,  which  was  a  breach  of  the 
condition  in  the  power,  and  might  work  a  prejudice  to  the 
remainder-man.    He  referred  to  Doe  d.  Wythe  v.  Rutland  (1).) 

Secondly,  the  lease  is  void,  as  containing  a  clause  authorizing  the 
lessee  to  commit  waste.  It  will  be  conceded  on  the  other  side,  that 
the  carrying  out  of  the  allotment  system  described  in  the  case  and 
referred  to  in  the  lease  amounts  to  waste.  (This  was  admitted.) 
The  restricting  clause  in  the  power  to  lease  provides  ''  that  none  of 
the  lessees  be  by  any  clause  or  words  in  the  lease  contained 
authorized  to  commit  waste  or  exempted  from  punishment  for 
waste."  The  lease  contains  a  clause,  by  which  the  lessee  covenants 
that  he  will  not  **  plough,  break  up,  or  convert  into  tillage  any  of 
the  pasture  lands  demised  during  the  term,  except  for  the  purpose 
of  carrying  out  the  allotment  system  introduced  by  Margaret 
[  *205  ]  Ferrand."  That  is  an  express  ^authority  to  the  lessee  to  commit 
waste,  or,  at  least,  an  exemption  from  punishment  for  waste. 

(Maule,  J. :  Margaret  Ferrand,  the  tenant  for  life,  was  dis- 
punishable for  waste,  so  that  during  her  life  she  was  authorized 
to  carry  out  the  allotment  system.  Then,  it  may  be  that  she  could 
not  expressly  authorize  the  defendant  to  carry  out  the  allotment 
system  even  during  her  time ;  but  has  she  done  so  ?  There  is  no 
authority,  in  terms,  to  carry  out  the  allotment  system.  The  effect 
of  the  proviso  may  be  merely  that  the  lessee  makes  no  covenant 
with  the  tenant  for  life  with  regard  to  the  allotment  system,  but  is 
bound  by  his  covenants  to  other  persons  to  commit  no  waste.) 

An  action  of  covenant  might  be  maintained  by  the  lessor  upon 

(1)  69  E.  B.  116  (10  CI.  &  Fin.  419). 
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such  an  exception  as  that  contained  in  this  clause :  CoU^%  case  (i).       Dosd, 
At  all  events,  it  might  be  pleaded  by  the  lessee  to  an  action  of  waste    ^®'*™®®* 
by  the  lessor:  Young  v.  PFoMcwton  (8),  Com.  Dig.  tit.  "Pleader,"     Fbrbato. 
3  (0,)  14.    He  also  cited  Com.  Dig.  tit.  "  Waste,"  (D,)  4,  SimmonH 
V.  Norton  («),  Phillipps  v.  Sfnith  (4),  Doe  d.  Martin  v.  Wattu  (5). 

Unthank  {Knowles  and  Crompton  with  him),  for  the  defendant ; 

The  first  point  is  already  disposed  of  by  the  observations  of  the 
Court,  Secondly,  there  is  no  authority  to  commit  waste,  or  exemp* 
tion  from  punishment  for  waste,  contained  in  the  lease.  The  lessor 
was  not  bound  to  make  the  lessee  enter  into  a  covenant  not  to 
commit  waste  ;  it  is  sufficient  if  the  lease  is  within  the  terms  of  the 
power  ;  and  the  plaintiff  must  make  out  affirmatively  that  there  is 
any  violation  of  those  terms.  In  order  to  see  whether  there  is  any 
exemption  from  punishment  for  waste  in  the  clause  in  question,  we 
must  look  to  the  statutes  concerning  waste.  The  Statute  of  Marl- 
bridge,  52  Hen.  III.  c.  28,  says, ''  Also  termors,  during  their  terms, 
shall  not  make  waste,  sale,  nor  exile  of  house,  woods,  and  men,  nor 
of  anything  belonging  to  the  tenements  that  they  have  to  ferm^ 
without  special  licence  had  by  writing  of  covenant  making  mention 
that  they  may  do  it;  which  thing  if  they  do,  and  thereof  be  convict, 
they  shall  yield  full  damage  and  shall  be  punished  by  amerciament 
grievously."  This  lease  certainly  contains  nothing  amounting  to  a 
special  licence  by  writing  of  covenant  making  mention  that  the 
lessee  may  commit  waste.  Therefore,  under  that  statute,  the  lessee 
is  punishable  for  waste,  notwithstanding  anything  in  this  lease 
contained,  and  that  statute  is  still  in  force,  although  the  remedy 
given  by  the  Statute  of  Gloucester,  6  Edw.  I.  c.  5,  is  repealed  by 
8  &  4  Will.  IV.  c.  27,  s.  86:  Greene  v.  Coleifi).  It  is  said  that 
under  this  covenant  it  is  to  be  implied  that  the  lessor  covenants 
that  she  will  permit  the  lessee  to  commit  waste  during  the  whole 
of  his  term,  if  he  does  it  in  carrying  out  the  allotment  system. 
But  the  contrary  intention  appears.  The  lease  recites  the  restric- 
tion as  to  authorizing  waste,  contained  in  the  power  to  lease,  and 
the  Court  will  not  construe  the  covenant  so  as  to  avoid  the  lease, 
when  it  may  be  construed  so  as  to  make  it  valid,  but  will  look  to 
the  intention  of  the  parties  as  appearing  upon  the  lease  itself. 

(1)  1  Salk.  196.  (4)  69  R  E.  761  (14  M.  &  W.  689; 

(2)  Hardr.  113,  pt.  2.  15  L.'J.  Ex.  201). 

(3)  33  R.  E.  688  (7  Bing.  640;  9         (6)  4  B.  E.  387  (7  T.  E.  83). 

li,  J.  (O.  S.)  C.  P.  185).  (6)  2  Wms.  Saund.  252  a,  n.  {g). 
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Dob  d.  Wolveridge  v.  Steward  (i)  shows  that  though  no  words  were  neces- 
oPKi»BOH  g^^y  ^  constitute  a  covenant,  it  lies  upon  the  party  relying  on  a 
Fbbbakd.  covenant  to  show  affirmatively  that  a  covenant  was  intended.  Here 
the  intention  merely  was,  that  during  the  particular  tenancy  of 
Mrs.  Ferrand  the  allotment  system  should  not  be  interfered  with. 
She  was  dispunishable  for  waste ;  but  there  is  nothing  amounting 
to  a  covenant  on  her  part  that  the  defendant  shall  be  dispunish- 
able if  he  commits  waste. 

(Maulb,  J. :  Suppose  the  words  of  the  covenant  had  been  "  shall 
not  break  up  the  pasture  except  for  the  purpose  of  carrying  out  the 
allotment  system,  for  which  purpose  he  may,"  no  doubt  that  would 
have  been  an  authority  to  commit  waste ;  yet  are  not  the  last  words 
a  mere  pleonasm  ?  The  strong  point  for  the  defendant  is,  that  the 
leasing  power,  with  its  restrictions,  is  inserted  in  the  recital.) 

[  ^206  ]  He  also  cited  Doe  d.  Coore  v.  Clare  {?),  ^Hayward  v.  Has  well  (s), 
Roll.  Abr.  tit.  "  Covenant,"  C,  62,  68,  Aspdin  v.  Austin  (4),  Dunn  v. 
Sayles  (6),  Wood  v.  Cooper  Miners  Company  (6),  Duke  of  St.  Albans 
V.  Ellis  (7),  Doe  d.  Marquis  of  Bute  v.  Guest  (8). 

Tomlinson,  in  reply : 

It  is  not  necessary  to  contend  that  there  is  an  express  covenant 
on  the  part  of  the  lessor  to  allow  the  lessee  to  commit  waste.  It  is 
enough  if  a  qualification  is  introduced  into  the  covenant  of  the 
lessee  not  to  commit  waste,  which  amounts  to  an  authority  or 
licence  to  him  to  commit  waste.    That  is  the  case  here. 

(Maule,  J. :  The  Statute  of  Marlbridge  says,  that  the  fermor  is 
not  dispunishable  ''without  special  licence  had  by  writing  of 
covenant.") 

This  is  such  a  writing  of  covenant,  and  the  express  exception  of 
the  allotment  system  amounts  to  a  special  licence  to  commit  waste 
in  carrying  out  that  system.  The  Latin  words  of  the  statute  are 
not  quite  correctly  translated,  ''  nisi  specialem  inde  habuerint  con- 
cessionem,  sive  conventionis  mentionem,  adeo  quod  hoc  facere 
possint." 

(1)  38  R.  R.  701  (1  Or.  &  M.  644  ;  (5)  6  Q.  B.  683 ;  13  L.  J.  a  B.  159. 
3  L.  J.  (N.  S,)  Ex.  360).  (6)  78  R.  R.  859  (7  C.  B.  906 ;  18 

(2)  2  T.  R.  739.  L.  J.  C.  P.  293). 

(3)  6  Ad.  &  El.  265 ;  6  L.  J.  (N.  S.)    (7)  14  R.  R.  361  (16  East,  352). 
K  B.  1 16.  (8)  71  R.  R.  603  (15  M.  &  W.  160). 

(4)  5  Q.  B.  671 ;  13  l4.  J.  a  B.  IW. 
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(Maulb,  J. :  Suppose  you  were  to  insert  the  words  "  for  which       Doe  d. 
purpose  1  authorize  you  to  do  it,**  must  you  not  imply  that  they  t. 

mean  "for  any  purpose  for  which  I  may  lawfully  allow  you  to  ^^^^^^^d- 
doit"?) 

Jeryis,  Gh.  J. : 

I  am  of  opinion  that  the  verdict  should  be  entered  for  the 
defendant.  In  substance,  there  is  one  point  only  for  the  con- 
sideration of  the  Court.  It  is  almost  admitted  that  the  lease  is 
not  void  by  reason  of  its  containing  any  express  stipulation  for  a 
payment  by  way  of  fine  or  foregift;  but  it  is  suggested  that  the 
reservation  of  a  rent,  payable  after  so  short  a  period  of  occupation 
might  be  so  calculated  as  to  amount  to  a  fine.  But  the  authorities 
cited  have  none  of  them  proceeded  upon  that  principle.  The  point 
is  only  glanced  at ;  the  principle  upon  which  the  cases  have  been 
decided  has  been  that  the  limitation  in  those  particular  powers, 
requiring  the  rent  to  be  payable  half-yearly,  has  not  been  followed; 
and,  then,  if  the  power  has  not  been  strictly  followed,  another 
question  arises,  namely,  whether  the  lease  is  as  beneficial  to  the 
reversioner  as  if  the  power  had  been  strictly  followed.  If  so,  it 
may  be  said  in  substance  to  be  in  due  execution  of  the  power. 
Then  comes  the  second,  and  more  important  point.  It  is  said, 
here  is  a  leasing  power,  with  a  condition  that  the  lease  is  to  con- 
tain no  authority  to  the  lessee  to  commit  waste,  nor  exemption 
from  punishment  for  committing  waste;  and  it  is  admitted  that 
ploughing  up  ancient  meadow  land,  as  it  has  been  ploughed  up, 
amounts  to  waste ;  and  it  is  contended  that  there  is  by  implication 
in  this  lease  an  authority  given  to  commit  this  kind  of  waste,  and, 
therefore,  that  the  lease  is  void,  as  not  following  the  conditions  of 
the  leasing  power.  Now,  it  is  not  necessary  to  decide  whether  the 
licence  required  by  the  Statute  of  Marlbridge  could  be  satisfied  by 
such  an  implied  covenant  as  that  contended  to  exist  here.  It  may 
be  that  the  licence  to  commit  waste  required  by  that  statute  must 
be  an  express  covenant  in  writing,  made  for  the  purpose ;  but  in 
this  case  the  lease  sets  out  the  power,  and  the  lessor  in  effect  may 
be  taken  to  say,  "although  I  may  have  another  legal  remedy,  if 
you  commit  waste,  I  will  have  an  additional  remedy ; "  a  covenant 
is  therefore  inserted,  that  the  lessee  shall  not  commit  waste.  But, 
then,  the  lessor  is  so  anxious  to  carry  out  the  allotment  system 
introduced  by  her,  that  she  will  not  prevent  the  lessee,  during  her 
time,  from  carrying  out   that  system.     She   says  "I  will  have 
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DoBd.  something  in  addition  to  the  remedy  under  the  statute,  to  prevent 
H0PKIH80K  y^^  j^^^  committing  waste  except  for  that  special  purpose ;  but  I 
Fbbrand.  ^iij  jjqJj  jjjg^jj^  ij^j^Ij  covenant  extend  to  the  allotment  system."  The 
covenant  has  nothing  enabling  in  it.  Or  it  may  be  taken  in  this 
way :  **  I  am,  during  my  lifetime,  dispunishable  for  waste  ;  I  will 
take  care  to  prevent  you  from  ploughing  up  ancient  pasture  land, 
either  in  my  lifetime,  or  at  any  other  time  during  the  lease ;  but 
I  will  not,  by  an  express  covenant,  put  it  in  my  power,  during  my 
[  •207  ]  own  lifetime,  to  prevent  ♦you  from  ploughing  up  ancient  pasture 
for  the  purpose  of  the  allotment  system.**  If  we  are  to  infer  any- 
thing in  this  case,  we  should  look  at  the  situation  of  the  parties  ; 
and  that  being  so,  I  think  the  inference  is  this:  the  covenant 
against  waste  was  inserted,  with  this  exception  of  the  allotment 
system,  in  order  to  put  it  out  of  the  power  of  the  lessor,  during  her 
lifetime,  to  object  to  the  carrying  on  that  system,  but  not  with  the 
intention  of  authorizing  it  any  longer.  The  lease  would  have  been 
good  without  any  covenant  against  waste  at  all.  It  seems  to  me, 
therefore,  that  the  lease  may  be  well  construed  so  as  not  to  be 
inconsistent  with  the  leasing  power,  and  that  it  is  not  void. 

Maule,  J. : 

I  am  of  the  same  opinion.  The  other  points  have  been  disposed 
of  in  the  course  of  the  argument.  With  respect  to  the  second 
question,  whether  this  lease  is  void  on  account  of  not  complying 
with  the  condition  in  the  leasing  power  that  the  tenant  shall  not  be 
made  dispunishable  for  waste,  I  think  the  case  is  more  arguable, 
but,  on  consideration,  I  am  of  opinion  that  the  lease  is  not  void  for 
any  such  reason.  The  lease  is  granted  by  a  tenant  for  life  herself 
dispunishable  for  waste ;  and  it  was  granted  in  respect  of  pasture 
and  meadow  land,  the  breaking  up  of  any  part  of  which  would  have 
amounted  to  waste.  This  lease  contains  a  clause  which  it  is  con- 
tended makes  the  lease  void,  as  amounting  to  a  licence  to  break  up 
such  pasture  and  meadow  land — (he  read  the  clause).  Now,  these 
words  themselves  are  in  terms  an  exception  out  of  a  covenant  on 
the  part  of  the  lessee ;  and  if  treated  strictly  as  such,  they  would 
clearly  have  no  more  operation  in  enabling  the  tenant  to  commit 
waste,  than  if  the  whole  covenant  together  with  the  exception  had 
been  left  out  of  the  lease.  The  introduction  of  the  exception  might 
be  considered  as  an  erasing  from  the  covenant  of  that  which  had 
been  previously  contained  in  it,  as  far  as  the  subject-matter  of  the 
exception  is  Qopcern^d,     But  if  the  exception  were  all  erased,  therQ 
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being  clearly  nothing  enabling  in  the  rest  of  the  covenant,  there  is       dob  d. 
no  doubt  that  the  lease  would  contain  no  violation  of  the  terms  of  ^. 

the  power.  But  it  is  said  that  the  clause  containing  the  words,  ^k^^^^d* 
''except  for  the  purpose  of  carrying  out  the  allotment  system" 
must  be  by  construction  interpreted  as  if  it  had  gone  on,  and  per« 
mitted  that  to  be  done  which  is  the  subject  of  the  exception.  Now, 
suppose  we  do  imply  from  those  words  power  to  do  anything,  that 
implication  must  certainly  be  qualified  by  what  is  frequently  held 
to  qualify  even  express  terms,  namely,  by  restricting  the  words  to 
those  things  which  may  lawfully  be  done  by  the  party  who  is  con- 
sidered as  speaking  in  the  clause.  Therefore,  if  any  implication  is 
to  be  made  here  it  appears  to  me  that  it  cannot  be  made  to  extend 
further  than  this,  that  the  lessor  permits  the  breaking  up  for  the 
purpose  of  the  allotment  question,  so  far  as  she  has  power  to  permit 
it.  In  all  cases  of  implication,  I  conceive  that  such  a  restriction 
may  be  introduced,  either  for  the  purpose  of  making  the  instru- 
ment generally  lawful,  or  lawful  in  respect  of  the  exercise  of  the 
particular  power  upon  the  due  exercise  of  which  the  validity  of  the 
instrument  depends ;  as  if  a  licence  or  order  or  direction  to  do  a 
certain  class  of  things  is  to  be  implied  from  any  instrument,  it 
must  be  always  subject  to  the  condition,  that  the  things  done  are 
not  contrary  to  the  general  law,  or,  I  think,  such  things  as  that  a 
licence  to  do  them  would  render  the  instrument  void.  Introducing 
that  kind  of  implication  here,  which,  I  think,  is  as  much  as  we  can 
introduce,  the  effect  will  be  that  during  such  time  as  Mrs.  Ferrand 
can  lawfully  allow  the  breaking  up  of  pasture  land  for  the  particular 
purpose  mentioned,  she  does  allow  it ;  but  not  afterwards.  In  fact 
she  does  not  in  terms  allow  it  at  all,  but  if  we  are  to  imply  it  at  all, 
I  do  not  think  we  can  reasonably  infer  that  she  was  usurping  a 
power  which  she  clearly  had  not,  and  inserting  in  the  lease  an 
authority,  which  it  would  be  in  violation  of  her  leasing  power  to 
insert,  and  which  would  avoid  the  lease  which  the  parties  clearly 
intended  should  not  be  void.  I  think,  therefore,  looking  at  the  state 
of  things  appearing  to  have  existed  at  the  time  of  the  lease  and  at 
the  recitals  of  the  lease  itself,  that  the  true  construction  of  it 
excludes  the  supposition  that  it  contains  any  power  granted  by  the 
lessor  to  the  lessee  to  commit  any  species  of  waste,  except  so  far  as 
might  lawfully  be  done  without  any  violation  of  the  leasing  power. 

Cbesswbll,  J. :  [  208  ] 

I  agree.    No  express  agreement  is  to  be  fgund  in  the  l^ase  th£^( 
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DoRd.       the  lessee  shall  be  dispunishable  for  waste.    And  the  plaintiff's 
r,  counsel  has  not  contended  that  the  lessee  is  by  any  express  words 

Feerand.  authorized  to  commit  waste.  But  he  resorts  to  the  supposition 
that  other  words  may  be  lawfully  added  from  which  a  licence  to 
commit  waste  may  be  implied.  Now,  undoubtedly  this  clause  in 
the  lease,  which  is  a  covenant  by  the  lessee  not  to  break  up  ancient 
pasture,  except  for  the  purposes  of  the  allotment  system,  cannot  be 
considered  a  special  licence  to  commit  waste  within  the  meaning  of 
the  Statute  of  Marlbridge,  unless  it  is  an  authority  to  commit  wsiste 
such  as  would  avoid  the  lease.  But  we  must  look  at  what  the 
lessor  professed  to  be  doing  and  intended  to  do.  Is  it  to  be 
supposed  that  she  intended  the  lease  so  to  operate  as  to  enable 
the  lessee  to  commit  waste  during  the  whole  operation  of  the  lease  ? 
Would  it  be  reasonable  to  suppose  it,  when  that  construction  would 
make  the  instrument  void?  If  any  words  are  to  be  added  to 
explain  the  meaning  of  the  clause,  I  should  say  that  its  full  mean- 
ing would  be  this:  "I  leave  you  to  your  rights,  except  when 
restricted  by  covenant.  I  bind  you  by  covenant  not  to  commit 
waste,  but  if  a  twenty-one  years*  lease  will  enable  you  to  carry  out 
the  allotment  system,   I  allow  it.     If  otherwise,  I  say  nothing 


about  it.*' 
Talfourd,  J.  concurred. 


Judgment  for  the  defendanL 


1851.  DOE  D.  STABLING  v.  PEINCE  and  Another. 

June  28. 
(20  L.  J.  0.  P.  223—225 ;  S.  0.  15  Jur.  632.) 

[  223  ]  rpjjQ  plaintiff  in  ejectment,  on  a  demise  of  the  12th  of  October,  1850, 

claimed  under  the  following  deed:  "In  consideration  of  the  love  and 
affection  which  I  have  towards  my  son  W.  S.  (the  lessor  of  the  plaintiff), 
I  have  given  and  granted,  and  by  these  presents  do  give  and  grant,  to  the 
said  W.  S.  all  that,  &c.,  and  that  the  said  W.  S.  is  to  take  possession  of  the 
same  at  Michaelmas  Day  next  (1850).  I  have  delivered  him,  the  said 
W.  S.  all  the  premises  absolutely  at  Michaelmas  Day  next  without  further 
condition : " 

Held,  that  supposing  the  deed  to  be  void  as  a  grant  of  the  freehold 
in/tituro,  still,  the  day  named  having  passed,  the  plaintiff  was  entitled  to 
recover,  the  deed  amounting  to  a  covenant  to  stand  seised  to  the  use 
of  W.  S. 

The  Real  Property  Act,  1845  (8  &  9  Vict.  c.  106),  s.  4,  which  enacts 
**  that  the  word  *  give  *  or  the  word  *  grant '  in  a  deed  shall  not  imply  a 
covenant  in  law :  '*  Held,  inapplicable  to  the  case. 

Ejectment  for    the  recovery   of  premises   in   Cambridgeshire  ; 
demise  on  the  12th  of  October,  1850. 
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Plea  :  Not  guilty,  and  issue  thereon.  dob  d. 

The  parties  (under  8  ife  4  Will.  IV.  c.  42,  s.  25)  stated  the  following     ^'^^"''^ 
special  case.  Pbinck. 

The  lessor  of  the  plaintiff  is  the  eldest  son  of  Robert  Starling, 
who  died  in  December,  1850.  The  defendants  are  the  executors 
and  devisees  under  his  will,  made  on  the  8th  of  July,  1850.  This 
will  contains  a  devise  of  the  premises  in  the  declaration  mentioned, 
inconsistent  with  the  terms  of  the  deed  next  hereinafter  mentioned, 
and  with  any  title  the  lessor  of  the  plaintiff  may  have  as  heir-at-law 
of  the  testator. 

On  the  18th  of  April,  1850,  the  testator,  being  then  seised  in  fee 
simple  in  possession,  signed  and  sealed  in  the  presence  of  two 
witnesses  and  delivered  to  the  lessor  of  the  plaintiff,  a  deed  or 
instrument  in  writing  in  the  following  words. 

**  Memorandum.  I,  Robert  Starling,  of  &c.,  for  and  in  considera- 
tion of  the  love,  good- will,  and  affection,  which  I  have  and  do  bear 
towards  my  living  son  William  Starling,  of,  &c.,  have  given  and 
granted,  and  by  these  presents  do  freely  give  and  grant  to  the  said 
William  Starling  all  and  singular  my  now  dwelling-house,  situated 
at  West  Wratting  aforesaid,  and  that  the  said  William  Starling  is  to 
take  possession  of  the  same  at  Michaelmas  Day  next.  I  have 
delivered  him,  the  said  William  Starling,  all  and  singular  the 
dwelling-house  and  premises  absolutely  at  Michaelmas  Day  next 
without  any  further  condition  respecting  the  property.  In  witness 
whereof  I  have  hereunto  set  my  hand  and  seal  this  80th  day  of 
April,  1850,"  &c. 

The  premises  mentioned  in  the  said  deed  are  the  premises  sought 
to  be  recovered  in  this  action. 

The  question  for  the  opinion  of  the  Court  was,  whether,  by  the       [  ^^^  ] 
said  deed,  any  estate  was  conveyed  to  the  lessor  of  the  plaintiff, 
William  Starling,  by  virtue   or  in   respect  of  which  he  is  now 
entitled  to  recover  the  possession  of  the  said  premises. 

Couchy  for  the  plaintiff: 

One  objection  to  be  made  on  the  other  side  is,  that  this  deed  of 
the  80th  of  April,  1850,  is  void  as  purporting  to  convey  a  freehold 
estate  infuturo.  The  statute,  8  &  9  Vict.  c.  106,  s.  2,  would  afford 
an  answer  to  this  objection,  which  enacts,  "  that  all  corporeal  tene- 
ments and  hereditaments  shall,  as  regards  the  conveyance  of  the 
immediate  freehold  thereof,  be  deemed  to  lie  in  grant  as  well  as  in 
livery."    But  this  is  net  a  conveyance  of  a  freehold  estate  to 


Pbiitcb. 
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DoKd.       commence  infuturo.    The  words  "  have  given  and  granted,  and  by 
V.  these  presents  do  give  and  grant  '*  convey  a  present  estate ;  and  the 

subsequent  words,  "  that  William  Starling  is  to  take  possession  at 
a  future  time/'  are  not  inconsistent  with  a  present  estate.  But  if  it 
could  not  operate  in  the  way  intended,  the  deed  of  the  80th  of  April, 
1850,  amounted  to  a  covenant  to  stand  seised  to  the  use  of  the 
lessor  of  the  plaintiff,  William  Starling,  and  conferred  upon  him  an 
estate  for  life,  from  Michaelmas,  1850 :  Chester  v.  Willan  (1),  Boe  v. 
Tranmerr  (2).  All  the  requisites  of  a  covenant  to  stand  seised 
concur  in  this  deed.  There  is  a  promise  under  seal,  a  declaration  of 
the  use  intended,  and  a  blood  consideration.  It  is  to  be  contended, 
for  the  defendants,  that  the  8  &  9  Vict.  c.  106,  s.  4,  alters  the  law 
on  the  subject.  That  section  is  as  follows :  ''  That  the  word  '  give ' 
or  the  word  '  grant '  in  a  deed  shall  not  imply  any  covenant  in  law, 
in  respect  of  any  tenements  or  hereditaments  except  so  far  as  the 
word  *  give '  or  the  word  *  grant '  may  by  force  of  any  Act  of 
Parliament  imply  a  covenant." 

(Maulb,  J. :  I  conceive  the  word  "  covenant "  there  to  mean  a 
covenant  upon  which  the  covenantor  might  be  sued.  The  statute 
means  that  a  man  shall  not  be  liable  to  an  action  of  covenant  by 
reason  of  the  word  "grant.") 

It  is  not  the  word  ''  grant "  which  constitutes  the  covenant  to 
stand  seised ;  but  the  intention  expressed  in  the  deed,  by  whatever 
words,  to  raise  a  use  for  the  benefit  of  a  particular  person,  and  the 
sufficient  consideration  :  Crossing  v.  Scudamore  (a).  Doe  d.  Daniell  v. 
Woodroffe  (4).  In  the  present  case  the  words  are  quite  sufficient  to 
show  an  intention  that  William  Starling  was  to  have  the  estate 
from  Michaelmas.  The  statute,  8  &  9  Vict.  c.  106,  was  not  intended 
to  apply  to  such  a  case. 

Manisty  for  the  defendants : 

In  order  to  create  a  covenant  to  stand  seised  there  must  be  words 
of  covenant  upon  which  the  covenantee  might  have  a  remedy  at 
law. 

(Maulb,  J. :  No ;  an  equitable  right  is  enough.  If  one  man 
shows  an  intention  to  stand  seised  to  the  use  of  another,  then,  in 

(1)  2  Wms.  Saund.  96,  6,  n.     ^  (4)  10  M.  &  W.  608 ;  12  L.  J.  Ex. 

(2)  2  Wils.  75  ;  Willes,  682.  147. 

(3)  1  Vent.  137. 
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favour  of  a  conveyance  m  consideration  of  natural  love  and  affection,       Dok  d. 

Starling 

V. 
PBINCfl. 


the  statute  carries  into  effect  such  intention.) 


The  deed  is  void  as  intending  to  convey  a  freehold  to  commence  in 
futuro.  This  depends  upon  whether  the  habendum  is  to  be  con- 
sidered as  the  operating  part  of  the  deed:  Ooodtitle  v.  Oibbsii). 
Here  the  habendum  clearly  shows  an  intention  to  give  an  estate  for 
life  from  Michaelmas  next ;  and  no  express  estate  is  given  in  the 
premises  inconsistent  with  the  habendum.  The  Jiabendum  in  such 
a  case  ought  to  govern  the  construction  of  the  deed  (2). 

Cou4;h  replied. 

Jervis,  Gh.  J. : 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment,  and 
that  he  took  an  estate  for  life  under  the  deed.  It  is  not  necessary 
further  to  advert  to  the  second  point,  because,  in  my  opinion,  at  all 
events,  this  is  a  covenant  to  stand  seised.  There  is  in  this  case  a 
blood  consideration.  We  must  then  consider  what  more  is  necessary 
to  constitute  a  covenant  to  stand  seised.  It  is  said  there  must  be 
some  words  which  would  have  amounted  to  a  ^covenant  in  law  [  *225  ] 
before  the  Statute  of  Uses.  If  this  were  so,  I  think  this  deed  would 
be  sufficient,  and  that  the  words  **  give  and  grant "  would  constitute 
a  covenant  binding  upon  the  party  using  them.  Nor  do  I  think 
that  the  recent  statute  operates  so  as  to  take  away  that  effect.  But 
in  order  to  constitute  a  covenant  to  stand  seised  within  the  Statute 
of  Uses,  it  was  not  necessary  that  there  should  have  been  a  covenant 
enabling  the  party  claiming  under  it  to  have  had  an  action  before 
the  statute.  All  that  was  requisite  was  the  expression  of  the  inten- 
tion of  the  party  intending  to  convey,  to  stand  seised  to  the  use  of 
the  other,  and  though  there  might  be  no  remedy  at  law  before  the 
statute,  if  the  covenant  were  one  only  enforceable  in  equity,  the 
statute  would  execute  the  use.  I  think,  therefore,  that  even  con- 
struing the  deed  as  the  defendant  contends  it  should  be  construed, 
there  is  a  covenant  to  stand  seised,  and  that  the  plaintiff  is  entitled 
to  recover. 

Maulb,  J. : 

I  am  of  the  same  opinion.    Michaelmas  being  passed  before  the 

(1)  29  R  B.  366, 371  (5  B.  &  0.  709,  (2)  29  E.  B.  372  (5  B.  &  C.  717,  per 

per  Abbott,  Ch.  J.  7  J  6 ;  4  L.  J.  (0. 8.)      Abbott,  Ch.  J.  717). 
K.  B.  284). 
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Dob  d.        day  on  which  the  demise  is  laid,  it  is  immaterial  to  consider  whether 
r,  this  deed  might  operate  as  a  grant  of  the  immediate  freehold  or 

pbincb.      jjqI;^     Even  supposing  the  sense  to  be  such  as  it  is  contended  to  be 
by  the  defendant,  namely,  that  the  estate  is  to  be  postponed  until 
Michaelmas,  still,  if  the  deed  operates  as  a  covenant  to  stand  seised 
to  the  use  of  the  lessor  of  the  plaintiff,  he  is  entitled  to  succeed. 
I  am  disposed  to  think  that  the  instrument  did  pass  an  immediate 
freehold  by  virtue  of  the  word  "grant"  and  the  statute.     But, 
supposing  that  this  construction  is  incorrect,  and  that  the  effect  is 
to  postpone  the  estate  until  Michaelmas,  then  the  deed  can  operate 
only  by  reason  of  the  Statute  of  Uses.     Then,  if  a  person  by  deed 
indicates  his  intention  that  one  connected  with  him  by  blood  shall 
have  an  estate,  such  person  does  in  general  terms  show  that  he 
means  a  person  seised  to  the  use  of  the  other  within  the  meaning 
of  the  Statute  of  Uses,  and  thereupon  the  statute  executes  the  use. 
Deeds  of  this  description  have  been  very  liberally  construed  by  the 
Courts  when  founded  on  the  only  consideration  upon  which  they 
can  legally  be  founded.    It  has  been  suggested  that  in  order  to 
make  a  deed  a  covenant  to  stand  seised  within  the  operation  of  the 
Statute  of  Uses,  it  must  have  been  a  covenant  upon  which  there 
was  a  right  of  action  at  common  law  before  that  statute.     But  I 
conceive  this  is  not  so  ;  and  that  before  the  Statute  of  Uses  there 
were  uses,  the  effect  of  which  could  not  be  enforced  by  any  pro- 
ceeding at  common  law,  though  perhaps  they  might  have  been 
enforced  in  equity  or  in  the  Ecclesiastical  Courts ;  and  that,  with 
reference  to  such  uses,  the  Statute  of  Uses,  instead  of  leaving  the 
parties  to  a  circuitous  proceeding,  executed  them  at  once.    Among 
such  cases  is  the  present.    If  you  show  by  a  deed  that  you  intend 
such  an  estate  to  be  enjoyed  by  a  certain  person,  the  Court  will 
construe  it  as  an  agreement  on  your  part  that  you  will  hold  it  for 
him  and  let  him  have  it.    It  considers  you  seised  to  his  use  without 
regarding  the  form  of   words    in    which  you  have  erroneously 
supposed  that  your  intention  might  be  carried  into  effect.    By  such 
construction  the  practical  intention  of  the  party  is  carried  out. 
This,  I  think,  is  such  a  case ;  and  therefore,  notwithstanding  that 
the  estate  might  be  considered  to  be  given  to  commence  in  futuro, 
I  am  of  opinion  that  the  statute  has  executed  this  use,  and  that  the 
plaintiff  is  entitled  to  recover. 

Cresswell,  J. : 
Roe  V.  Tranmerr  decided  that  a  deed  may  be  good  as  a  covenant 
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to  stand  seised,  althoagh  it  is  not  good  as  a  release  by  reason  of       Dob  d. 
attempting  to  convey  a  freehold  in  futuro.    Then,  it  is  said,  this  «. 

deed  is  not  good  as  a  covenant  to  stand  seised,  because  we  are  not  ^'^^^^ 
to  imply  a  covenant  in  law  from  the  word  "grant."  We  are  not 
implying  any  covenant  in  law  from  the  word  "  grant " ;  but  where  you 
have  a  deed  and  a  blood  consideration,  and  words  showing  an  inten- 
tion to  stand  seised,  there  the  word  "  grant  **  is,  in  fact,  a  covenant 
in  itself,  and  not  a  covenant  implied  by  law.  I  think,  therefore, 
that  this  deed  is  not  affected  by  the  8  &  9  Vict.  c.  106. 

Talfoubd,  J.  concurred. 

Judgment  for  the  plaintiff. 


B.B. — VOL.  XO.  61 
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IN  THE  COURT  OF  EXCHEQUEB. 


1851.  YATES  V.  GARDINER. 

(20  L.  J.  Ex.  327—328.) 

[  ^27  ]  ^  declaraltion  in  assumpsit  stated  that  the  plaintiff  agreed  to  sell,  and  the 

defendant  to  buy,  certain  land,  and  that  the  defendant  agreed  to  pay  the 
piirohase-money  on  the  Ist  of  January,  1845,  and  that  the  plaintiff  agreed, 
upon  payment  of  the  purchase-money,  to  convey  the  land  to  the  defendant ; 
breach,  non-payment  of  the  purchase-money.  There  was  also  a  count  on 
an  account  stated.  Pleas :  Non  oMumpsit,  the  Statute  of  Limitations,  and 
other  pleas.  The  defendant,  by  a  written  agreement  agreed  to  pay  the 
purchase-money  on  the  Ist  of  January,  1845,  and  the  plaintiff  agreed, 
upon  payment  of  the  purchase-money,  to  convey  the  land  to  the  defendant. 
The  plaintiff,  in  support  of  the  account  stated,  put  in  evidence  a  document, 
dated  the  19th  of  January,  1849,  in  these  terms:  ''I  hereby  acknowledge 
the  above  account  to  be  correct,  the  amount  owing  by  me  as  cash,  the 
12th  of  January,  1849,  being  10,537/.  7«.  lei.  Signed  H.  G."  (the  defen- 
dant). The  jury  found  a  verdict  for  the  defendant  on  the  Statute  of 
Limitations,  and  for  the  plaintiff  on  the  account  stated : 

Held,  that  the  defendant  became  bound  to  pay  the  purchase-money  on 
the  1st  of  January,  without  a  conveyance,  and  that  the  plaintiff  was 
entitled  to  recover  upon  the  account  stated. 

Assumpsit.  The  declaration  stated  that  the  plaintiff  agreed  to 
sell  and  the  defendant  to  bay  for  1,9601.  a  piece  of  land  situate,  &c.y 
and  that  the  defendant  agreed  to  pay  the  purchase-money  on  the 
1st  of  January,  1845  ;  that  the  plaintiff  agreed,  upon  the  payment  of 
the  purchase-money,  to  convey  the  land  to  the  defendant,  and  to 
deliver  to  the  defendant,  within  fourteen  days  after  demand,  an 
abstract  of  his  title,  and  upon  payment  of  the  purchase-money  to 
convey  the  land  to  the  defendant.  Averment  of  the  plaintiff's  readi- 
ness and  willingness  to  deliver  the  abstract,  &c.  Breach,  non-payment 
of  the  purchase-money.  The  second  count  stated  a  similar  agree- 
ment with  respect  to  another  piece  of  land,  and  a  similar  breach. 
There  were  counts  for  money  lent,  &c.,  and  on  an  account  stated. 

The  defendant  pleaded,  first,  non  assumpsit  to  the  whole  declara- 
tion ;  secondly,  to  the  first  cpunt  a  plea  traversing  the  plaintiff's 
readiness  and  willingness  to  deliver  the  abstract ;  thirdly,  a  traverse 
of  the  plaintiff's  readiness,  &c.  to  show  title ;  fourthly,  a  traverse  of 
the  plaintiff's  readiness  and  ability  to  convey ;  fifthly  and  sixthly, 
the  Statute  of  Limitations  and  another  plea.  (Pleas  nearly  similar 
were  pleaded  to  the  second  count ;  and  there  were  other  pleas  to  the 
whole  declaration.) 

At  the  trial,  before  Piatt,  B.,  the  following  facts  were  proved  :  By 
an  agreement  of  1848,  between  the  plaintiff  and  the  defendant,  it  was 


VOL.  xc]  1851.    EX.    20  L.  J.  EX.  827—828.  808 

witnessed  that  the  plaintiff  agreed  to  sell  to  the  defendant  a  certain  Yatib 
piece  of  land.  The  agreement  then  proceeded  thus :  "  And  the  said  qabdikir. 
Henry  Gardiner  (the  defendant)  hereby  agrees  to  pay  the  said  pur- 
chase-money on  the  Ist  of  Janaary,  1845,  and  to  pay  interest  on  the 
said  purchase-money  from  the  1st  day  of  January  next."  The  agree- 
ment then  stated  that  the  plaintiff  agreed  to  deliver  to  the  defendant, 
within  fourteen  days  after  demand,  an  abstract  of  his  title,  and  upon 
payment  of  the  said  purchase-money  to  convey  the  land  to  the 
defendant.  The  plaintiff  also  put  in  evidence  the  following 
document : 

"  Liverpool,  Jan.  12,  1849.  [  328  ] 

"  Mr.  Henry  Gardiner,  in  account  with  Joseph  Brookes  Yates, 
Dr.  1848.  July  12.  To  balance  agreeably  to  last  account, 
10,277Z.  18«.  lOd." 

Then  followed  other  charges,  the  document  concluding  as 
follows : 

"  To  amount  at  debit,  cash  this  day,  10,5871:  7«.  Id. 

"  LivBRPOOL,  Jan.  19,  1849. 
"  I  hereby  acknowledge  the  above  account  to  be  correct,  the 
amount  owing  by  me,  as  cash,  the  12th  of  January,  1849,  being 
10,5871.  78.  Id. 

"  Hbnrt  Gardiner  "  (the  defendant). 

The  plea  of  the  Statute  of  Limitations  having  been  proved,  the 
defendant's  counsel  contended  that  the  account  having  been  stated 
respecting  the  contract  alleged  in  the  first  count,  that  account  was 
stated  without  consideration,  and  the  plaintiff  was  not  entitled  to 
recover.  The  learned  Judge  overruled  the  objection,  and  the  jury 
found  a  verdict  for  the  plaintiff  on  all  the  issues  raised  on  the  first 
count,  except  the  Statute  of  Limitations,  and  for  the  plaintiff  on  the 
account  stated  for  the  amount  of  the  purchase-money. 

Bumie  having  obtained  a  rule  for  a  new  trial,  on  the  ground  of 
misdirection, 

Crompton  now  showed  cause : 
The  conveyance  to  the  plaintiff  was  not  a  condition  precedent  to 
his  liability  to  pay  the  purchase-money.  The  account  that  was  put  in 
showed  that  the  defendant  was  bound  by  the  terms  of  the  agreement 
to  pay  the  purchase-money  on  the  1st  of  January ;  and  the  plaintiff 
is  entitled  to  recover  on  the  account  stated.  (He  was  then  stopped 
by  the  Court.) 

61—2 
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Tatks  Bumie,  in  support  of  the  rule : 

9, 

GABDiifSB.  The  contract  contained  in  the  account  stated,  is  the  same  as  that 
which  is  alleged  in  the  first  count,  and  then,  inasmuch  as  the 
defendant  obtained  a  verdict  upon  the  Statute  of  Limitations,  which 
was  pleaded  to  the  first  count,  the  plaintiff  is  not  entitled  to  succeed 
upon  the  account  stated. 

(Platt,  B.  :  The  agreement  contained  in  the  account  stated  is  a 
different  contract.) 

There  must  be  a  previous  consideration  for  an  account  stated; 
Thomas  v.  Hawkes  (l),  and  in  the  present  case  the  consideration  was 
contained  in  the  first  count,  and  there  was  not  to  be  a  separate  con- 
tract on  the  second  count.  Laird  v.  Pirn  (2)  applies  to  this  case. 
The  defendant  was  not  bound  to  pay  until  a  conveyance  had  been 
executed  to  him. 

(Parkb,  B.  :  Laird  v.  Pirn  differs  from  this  case :  there  the  pay- 
ment was  to  be  made  on  the  completion  of  the  conveyance ;  here, 
by  the  terms  of  the  agreement,  the  defendant  was  bound  to  pay  the 
purchase-money  on  the  1st  of  January,  without  any  conveyance 
at  all.) 

He  referred  to  Scadding  v.  Eyles  (s). 

Pabke,  B.  : 

I  think  this  rule  must  be  discharged.  The  defendant  in  this  case 
agrees  to  pay  the  purchase-money  of  the  land  on  the  1st  of  January, 
without  a  conveyance  ;  he  is,  therefore,  bound  to  pay  it,  and  a  tender 
of  a  conveyance  need  not  be  averred.  This  case  differs  from  Laird  v. 
Pirn,  inasmuch  as  in  that  case  the  money  was  not  to  be  paid  until  the 
conveyance  was  completed ;  but  here  the  defendant  agrees  to  pay 
in  advance,  and  relies  upon  the  plaintiff  afterwards  giving  him  a 
conveyance.  The  defendant,  by  stating  that  account,  makes  himself 
a  debtor  for  the  money  on  the  1st  of  January.  Admitting  the  argu- 
ment respecting  the  plea  of  the  Statute  of  Limitations  to  the  first 
count  to  be  right,  yet  here  there  is  a  fresh  agreement.  The  defen- 
dant, in  the  paper  dated  the  19th  of  January,  1849,  says  ''  I  hereby 
acknowledge  the  above  account  to  be  correct,  the  amount  owing 

(1)  58  B.  B.  648  (8  M.  &  W.  140 ;   10  L.  J.  Ex.  259). 

10  L.  J.  Ex.  240).  (3)  15  L.  J.  a  B.  364. 

(2)  56  B.  B.  768  (7  M.  &  W.  474 ; 
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by  me,  as  cash,  the  12th  of  January,  1849,  being  10,5872.  Is.  Id.       Yates 
(Signed)  Henry  Gardiner."    There  is,  therefore,  an  account  stated,    qabdinbb. 
which  makes  the  defendant  at  that  time  debtor  for  the  amount. 

Aldbrson,  B.  : 

The  defendant  uses  the  word  **  cash,*'  which  means  that  he  is 
bound  to  pay  immediately. 

Platt,  B.  and  Martin,  B.  concurred. 

Rvle  discharged. 


CLAY  V.  CROFTS  (1).  ifi- 

^  '                                                  July  10. 
(20  L.  J.  Ex.  361—362  ;  S.  0.  17  L.  T.  0.  S.  231.)  

In  an  action  by  a  schoolmaster  for  a  sum  of  money  in  lieu  of  three  Appeal. 
months*  notice  of  the  removal  of  the  appellant's  (the  defendant's)  sons  from  f  361  1 
school,  it  appeared  that  the  appellant*8  agent  having  expressed  a  wish  to 
place  the  appellant's  sons  under  the  respondent's  (the  plaintiff's)  care 
received  from  the  latter  a  prospectus,  which  stated  that  the  terms  were 
sixty  guineas  per  annum,  and  that  three  months'  notice  or  payment  was 
required  previously  to  the  removal  of  the  pupil.  The  respondent,  at  the 
time  of  delivering  the  prospectus,  agreed,  verbally,  that  the  boys  should 
be  charged  for  at  the  rate  of  fifty  guineas  per  annum  each.  The  boys 
were,  thereupon,  sent  to  the  respondent's  school,  and  were  taken  away 
without  the  stipulated  notice : 

Held,  that  the  prospectus  was  a  proposal,  and  not  an  agreement,  and 
that  no  stamp  was  necessary. 

This  was  an  appeal  from  the  ruling  and  direction  of  the  County 

Court  Judge  of  Essex,  at  Dunmow,  in  a  plaint  tried  by  a  jury. 

The  action  was  brought  to  recover  81Z.  10«.,  the  following  being  the 

particulars  of  the  plaintiff's  demand : 

&    %.    d. 
1850  A.D.    For  fee  in  lieu  of  three  months' 

notice  of  removal  of  his  elder 

son  at  Michaelmas  last  .  •  13  2  6 
For  ditto  of  his  younger  son  at 

Christmas  last  .  .  .  .  16  15  0 
Balance  of  books  for  younger  son 

from  Michaelmas  to  Christmas  .      2  12    6 


£31    10  0 


It  was  proved  that  early  in  1849  a  Mr.  Fayrer  called  upon  the 

(1)  Cited,  Carlill  v.  Carbolic  Smoke      and  see  now  Stamp  Act,  1891  (54  &  55 
BaU  Co.  [1892]  2  Q.  B.  484,  490  (afPd.      Vict.  c.  39),  sch.  tit.  *'  Agreement." 
[1893]  1  Q.  B.  256, 62  L.  J.  Q.  B.  257) ; 
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Clat  respondent  (the  plaintiff),  who  was  the  master  of  the  Gamberwell 
CBom.  (^i^ammar  School,  and  having  expressed  a  wish  to  place  the  appel- 
lant's two  sons  under  the  respondent's  care,  asked  for  a  prospectus, 
which  was  handed  to  him  by  the  respondent.  The  prospectus  was 
in  the  usual  form,  and  contained  the  following  amongst  other 
statements:  ^*  Terms,  including  laundress,  sixty  guineas  per  annum," 
and  '^  boys  are  admissible  at  the  age  of  eight  years.  The  payment 
is  made  quarterly  in  advance,  and  three  months'  notice  or  payment 
is  required  previously  to  the  removal  of  a  pupil."  The  respondent 
then,  in  answer  to  a  question  whether  he  was  in  the  habit  of  making 
any  reduction  in  the  terms  named  in  the  prospectus,  agreed  verbally 
that  so  long  as  the  two  boys  remained  together  they  should  be 
charged  for  at  the  rate  of  fifty  guineas  per  annum  each.  Nothing 
further  passed  as  to  the  terms,  but  at  Lady  Day,  1849,  the  two  boys 
were  placed  by  the  appellant  at  the  school.  They  remained  up  to 
Midsummer,  1850,  and  were  charged  and  paid  for  at  the  rate  of  fifty 
guineas  per  annum  each.  Both  boys  were  removed  without  notice,  the 
one  after  Midsummer,  the  other  after  Christmas,  1860.  The  respon- 
dent stated  at  the  trial  that  he  understood  the  prospectus  to  represent 
the  terms  of  contract  made  between  him  and  Mr.  Fayrer  in  every 
particular  except  the  money.  The  respondent  having  tendered  the 
prospectus  in  evidence,  the  appellant  objected  to  its  reception  on  the 
ground  of  its  not  being  stamped.  The  Judge  overruled  the  objection 
and  received  the  evidence,  and  the  respondent  had  a  verdict. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
prospectus  was  admissible  in  evidence  without  being  stamped. 

Lmh,  for  the  appellant : 

This  case  is  governed  by  the  case  of  Williams  v.  Stoughtan  (l). 
That  case  decides  that  where  the  agreement  on  which  the  action  is 
brought  is  contained  in  a  prospectus  of  terms  delivered  by  the 
plaintiff  to  the  defendant,  the  document  must  be  stamped. 

(Parke,  B.  :  This  prospectus  is  merely  a  proposal ;  it  does  not 
contain  the  terms  which  the  parties  have  put  into  writing  with  a 
view  to  their  being  bound  by  them.) 

[  362  ]       Edgar  v.  Blick  (2)  will  be  relied  on  by  the  other  side.     There,  the 

plaintiff,  having  signified  by  a  printed  prospectus  the  terms  on 

which  he  was  ready  to  engage  to  perform  particular  services,  it  was 

held  that  he  might,  in  an  action  against  one  who  had  employed  him 

(1)  2  Stark.  292.  (2)  18  B.  R.  809  (1  Stark.  464). 
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to  render  those  services  under  a  parol  agreement,  read  the  prospectus        glat 
to  show  what  the  terms  were,  although  it  was  unstamped.    But      obottb. 
there  the  prospectus  had  not  been  handed  to  the  defendant  as  the 
terms  to  which  the  parties  had  agreed. 

(Pabke,  B.  :  At  the  time  the  prospectus  was  put  into  the  hands  of 
the  defendant's  agent  it  was  a  proposal  only.) 

Fayrer,  the  agent,  accepted  the  terms  of  the  printed  paper,  and  the 
appellant  sent  the  two  boys. 

(Pabke,  B.  :  A  memorandum  does  not  require  a  stamp  where,  being 
a  mere  proposal  in  the  first  instance,  it  afterwards  becomes  binding 
by  subsequent  matter, 

Martin,  B.  :  If  a  schoolmaster,  by  a  prospectus,  proposes  to  take 
boys  at  sixty  guineas  each,  and  the  father  agrees  to  all  the  terms 
except  that  he  offers  fifty  gaineas,  which  the  schoolmaster  agrees  to 
take,  surely  that  is  a  parol  contract.) 

This  action  is  not  brought  to  recover  the  fifty  guineas,  but  in  respect 
of  other  matters  contained  in  the  contract.  Beeching  v.  Wesibrook  (l) 
and  Vaughton  v.  BHne  (2)  are  applicable. 

(Parke,  B.  :  This  was  only  a  proposal  at  the  time  the  prospectus 
was  produced  to  the  defendant.  It  becomes  an  engagement  only 
when  it  is  qualified  by  an  offer  to  reduce  the  terms.  The  defendant, 
then,  makes  a  contract  by  his  conduct. 

Martin,  B.  :  VoUans  v.  Fletcher  {s)  is  in  point. 

Parke,  B.  :  The  defendant,  by  adopting  the  proposal,  and  sending 
his  sons  to  school,  makes  it  a  contract.  There  was  only  a  proposal 
in  the  first  instance,  and  the  case  is  not  within  the  Stamp  Act. 
That  Act  applies  to  cases  where  the  parties  agree  that  the  memo- 
randum shall  contain  the  terms  of  the  contract.  That  is  the  rule 
laid  down  in  Beeching  v.  Westbrook  and  in  Knight  v.  Barber  (4).) 

WiUe$,  contrd,  was  not  called  upon. 

Per  Curiam  (s) : 

There  must  be 

Judgment  Jor  the  respondent. 

(1)  68  E.  R.  756  (8  M.  &  W.  411 ;  10  (3)  74  E.  E  680  (1  Ex.  20 ;  16  L.  J. 
L.  J.  Ex.  464).  Ex.173). 

(2)  66  E.  E.  379  (1  Man.  A  G.  369 ;  (4)  16  M.  &  W.  66 ;  16  L.  J.  Ex.  18. 
1  Scott,  N.  E.  268 ;  9  L.  J.  (N.  S.)  (6)  Pabkk,  B.  and  Mabtik,  B. 

C.  P.  326). 
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isBi.  The  SWANSEA  DOCK  COMPANY  v.  LEVIEN. 

j^^  \\  (20  L.  J.  Ex.  447—460 ;  8.  0.  17  L.  T.  0.  S.  256.) 

Debt  for  calls.  Plea,  that  the  call  was  not  made  by  any  persons  haying 
L  ^^^  J  authority  on  behalf  of  the  Company  to  make  it.     By  the  Swansea  Bock 

Act,  passed  in  July,  1847,  certain  persons  were  named  as  directors,  who 
subsequently  resolved  that  the  principal  place  of  business  should  be 
Swansea.  On  the  dth  of  October,  at  a  meeting  of  some  of  the  directors 
held  in  London,  it  having  been  then  resolved  to  call  an  extraordinary 
general  meeting  of  the  Company  to  be  held  in  London  on  the  20th  of 
October,  a  notice  was,  on  the  5th  of  October,  inserted  in  the  third  edition 
of  the  Sun  newspaper,  published  and  circulated  in  London  on  that  day,  and 
subsequently  published  in  other  newspapers,  calling  a  meeting  of  the 
Company  in  London  on  the  20th  of  October.  At  the  meeting  held  on  the 
20th  of  October,  the  directors  appointed  in  July  were  discharged,  others 
being  appointed.  By  the  71st  and  138th  sections  of  the  Companies  Clauses 
Consolidation  Act,  1845,  fourteen  days'  notice  of  all  public  meetings  is  to 
be  given  by  advertisement  in  a  paper  circulating  in  the  district  of  the 
Company's  principal  place  of  business.  There  was  no  evidence  to  show 
that  the  third  edition  of  the  Sun  newspaper  of  the  5th  of  October  ever 
reached  Swansea.  On  the  21st  of  October,  1847,  and  the  31st  of  January, 
1848,  meetings  of  shareholders  were  held  at  Swansea,  when  the  number  of 
directors  was  reduced  to  nine,  and  on  the  10th  of  February,  1848,  three  of 
those  directors  made  the  call  in  question : 

Held,  that  as  it  was  not  proved  that  the  Sun  newspaper  of  the  5th  of 
October  reached  Swansea,  the  notice  was  bad,  and  the  meeting  of  the 
20th  of  October,  which  discharged  the  directors  by  whom  the  call  was 
afterwards  made,  was  invalid,  and  consequently  the  call  was  good. 

This  was  an  action  of  debt,  to  recover  from  the  defendant  the 
sum  of  45Z.,  being  the  amount  of  a  call  of  8L  each  upon  fifteen 
[  *448  ]  ^shares.  The  defendant  pleaded,  thirdly,  that  the  call  was  not 
made  by  any  persons  having  authority  on  behalf  of  the  Company 
to  make  it.  The  cause  having  come  on  for  trial,  at  the  Surrey 
Summer  Assizes  in  1849,  a  verdict  was  found  for  the  plaintiffs 
subject  to  a  special  case. 

The  Swansea  Dock  Company  were  incorporated  by  the  Swansea 
Dock  Act,  1847.  In  the  Act,  which  received  the  Royal  Assent  on 
the  2nd  of  July,  1847,  certain  persons  were  named  as  directors. 
At  a  meeting  of  these  directors  held  at  Swansea  on  the  14th  of 
July,  1847,  it  was  resolved  that  the  principal  place  of  business 
should  be  at  Swansea.  Another  meeting  of  the  directors  took 
place  at  Swansea  on  the  19th  of  August,  at  which  certain  bye-laws 
were  adopted.  On  the  5th  of  October  a  meeting  of  some  of  the 
directors  was  held  in  London,  at  which  it  was  resolved  to  call  an 
extraordinary  general  meeting  of  the  Company  to  be  held  in  London 
on  the  20th  of  October.  A  notice  was  accordingly  inserted  in  the 
third  edition  of  the  Sun  newspaper,  published  and  circulated  in 
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London  on  the  5th  of  October,  also  in  the  Times  and  Morning 
Chronicle  newspapers,  published  in  London  on  the  6th  of  October, 
and  also  in  the  Cambrian  newspaper,  published  on  a  subsequent 
day  in  Swansea,  being  the  district  within  which  the  principal  place 
of  business  of  the  Company  was  situated.  This  notice  stated  that 
an  extraordinary  general  meeting  of  the  shareholders  of  the  Com- 
pany would  be  held  at  the  Guildhall  Coffee  House  in  London  on 
the  20th  of  October,  for  the  purpose,  amongst  others,  of  increasing 
or  reducing  the  number  of  directors.  There  was  no  evidence  to 
show  that  the  third  edition  of  the  Sun  newspaper  of  the  5th  of 
October,  in  which  the  advertisement  was  first  inserted,  ever  reached 
Swansea.  On  the  20th  of  October  a  meeting  was  held  in  London 
at  the  time  and  place  named  in  the  last-mentioned  notice  and  in 
pursuance  thereof.  This  meeting  was  objected  to  by  two  of  the 
shareholders  as  illegal,  on  the  ground  of  the  notice  not  having 
been  advertised  fourteen  clear  days  previously.  The  meeting  then 
proceeded  to  pass  several  resolutions,  one  of  which  was  to  the 
effect  that  the  business  of  the  Company  should  in  future  be  con- 
ducted by  nine  directors,  whose  names  were  stated,  and  who  were 
selected  from  the  whole  body.  Another  resolution  condemned  the 
bye-laws  and  resolutions  passed  by  the  directors  at  Swansea  on 
the  19th  of  August.  On  the  21st  of  October  an  extraordinary 
general  meeting  of  the  shareholders  of  the  Company  was  held  at 
Swansea.  At  this  meeting  it  was  resolved  that  the  number  of 
the  directors  should  be  reduced  to  nine,  and  that  certain  of  the 
directors  who  had  been  appointed  in  London  should  be  discon- 
tinued as  directors.  A  meeting  of  shareholders  was  held  on  the 
Slst  of  January,  1848,  by  which  it  was  resolved  that,  considering 
that  the  number  of  the  directors  was,  at  the  extraordinary  general 
meeting  of  the  Company  held  on  the  21st  of  October  at  Swansea, 
reduced  to  nine,  still  in  order  to  provide  for  the  possibility  of  such 
reduction  not  having  been  duly  effected,  it  was  resolved  that  the 
number  of  the  directors  be  thenceforth  nine,  and  that  they  be 
accordingly  now  reduced  to  that  number.  Certain  persons,  to  the 
number  of  nine,  were  then  appointed  directors  for  the  ensuing 
year.  On  the  10th  of  February,  1848,  at  a  meeting  of  the  Swansea 
directors,  held  at  Swansea,  it  was  resolved  that  a  call  of  8Z.  per 
share  be  made.  The  present  action  was  brought  in  respect  of 
this  call. 

If  the  Court  should  be  of  opinion  that  the  plaintiffs  were  entitled 
to  recover  the  amount  of  the  call,  a  verdict  for  45Z.  with  interest 
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Ths  was  to  be  entered  for  the  plaintiffs;   otherwise,  a  nonsuit,  or  a 

^Xmk"^  verdict  for  the  defendant,  was  to  be  entered.    The  Court  to  be  at 

Company  liberty  to  draw  the  same  inference  from  facts  as  a  jury  might  have 

Lkvibh.  drawn. 

Phipson,  for  the  plaintiffs  (June  5) : 

The  plaintiffs  are  entitled  to  succeed  ;  for  the  call  made  by  the 
Swansea  directors  on  the  10th  of  February,  1848,  was  a  good  call. 
The  directors  who  made  the  call  were  well  appointed,  unless  the 
meeting  which  took  place  in  London  on  the  20th  of  October,  1847, 
and  at  which  other  directors  were  appointed,  was  valid,  and  the  old 
directors  in  fact  displaced.  It  is  submitted  that  the  meeting  of  the 
[  *449  ]  London*  directors,  held  on  the  20th  of  ^October,  was  invalid,  as  it 
was  not  duly  convened.  This  depends  upon  the  71st  section  of  the 
Companies  Clauses  Consolidation  Act,  which  enacts,  that  ''fourteen 
days'  public  notice,  at  the  least,  of  all  meetings,  whether  ordinary 
or  extraordinary,  shall  be  given  by  advertisement,  which  shall 
specify  the  place,  the  day,  and  the  hour  of  meeting."  Now  the 
case  of  Reg.  v.  The  JxvsticeB  oj  Shropshire  (1)  decides  that  where  an 
act  is  required  by  statute  to  be  done  so  many  days  at  least  before 
a  given  event,  the  time  must  be  reckoned  including  both  the  day 
of  the  act  and  of  the  event.  That  being  the  rule,  fourteen  clear 
days'  notice  was  not  given  in  this  case.  Again,  the  188th  section 
enacts,  that ''  all  notices  required  by  this  or  the  special  Act,  or  any 
Act  incorporated  therewith,  to  be  given  by  advertisement  shall  be 
advertised  in  the  prescribed  newspaper,  or  if  no  newspaper  be  pre- 
scribed, or  if  the  prescribed  newspaper  cease  to  be  published,  in 
a  newspaper  circulating  in  the  district  within  which  the  Company's 
principal  place  of  business  shall  be  situated."  Here  it  was  proved 
that  the  Sun  newspaper,  in  which  the  advertisement  was  inserted, 
did  not  circulate  in  Swansea,  which  was  the  Company's  principal 
place  of  business.  The  London  directors  had,  therefore,  no  power 
at  their  meeting  of  the  20th  of  October  to  appoint  nine  directors, 
and  thereby  displace  the  Swansea  directors,  and  consequently  the 
calls  made  by  the  latter  in  respect  of  which  this  action  is  brought 
are  good. 

BoviUf  for  the  defendant : 

The  whole  question  turns  upon  whether  the  meeting  of  the 
Swansea  directors,  held  at  that  place  on  the  21st  of  October,  was 
(1)  47  E.  E.  546  (8  Ad.  &  El.  173  ;  7  L.  J.  (N.  S.)  M.  C.  66). 
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valid,  for  the  directors  who  were  there  assembled  were  the  parties 
who,  on  the  10th  of  February  following,  made  the  oalls  in  respeot 
of  which  the  present  action  is  brought.  That  question  depends 
upon  whether  the  meeting  of  the  London  directors  on  the  20th  of 
October,  at  which  the  Swansea  directors  were  discharged  and  others 
appointed,  was  legal.  The  defendant  says  that  that  meeting  was 
legally  convened.  By  the  71st  section  of  the  Companies  Glauses 
Consolidation  Act,  fourteen  days'  public  notice,  at  the  least,  of  all 
meetings,  whether  ordinary  or  extraordinary,  shall  be  given  by 
advertisement.  Those  words  are  satisfied  by  one  of  the  days  being 
construed  as  exclusive  and  the  other  as  inclusive.  Again,  it  is 
sufficient  if  the  notice  be  published  in  one  paper  which  circulates 
in  Swansea. 

Cur.  adv.  vtilt 
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Mabtin,  B.  now  gave  the  judgment  of  the  Court  (l) : 

This  was  an  action  for  calls,  and  the  question  was,  whether  the 
defendant  was  bound  to  pay  a  call  made  at  the  meeting  on  the 
10th  of  February,  1848.  The  private  Act  was  passed  in  July, 
1847,  and  at  a  general  meeting  on  the  81st  of  January,  1848,  the 
directors  were  properly  and  legally  appointed,  and  the  call  was 
made  by  those  directors ;  and  if  they  were  the  lawful  directors  on 
the  10th  of  February,  1848,  the  call  was  a  valid  call.  But  the 
objection  made  to  the  call  was,  that  at  the  meeting  in  London  on 
the  20th  of  October,  1847,  those  directors  had  been  deposed  and 
a  new  body  of  directors  put  into  their  places.  It  appeared  that  the 
directors  who  made  this  call  transacted  the  business  of  the  Com- 
pany, and  about  fourteen  or  fifteen  days  before  the  20th  of  October, 
1847,  they  published  in  a  newspaper  an  advertisement  requesting 
the  attendance  of  certain  shareholders  for  a  particular  purpose ; 
that  this  giving  dissatisfaction  to  some  directors  who  lived  in 
London,  they,  on  the  5th  of  October,  1847,  advertised  the  meeting 
to  be  held  in  London  upon  the  20th  of  October.  For  the  purpose 
of  making  that  a  lawful  meeting  it  was  necessary  that  fourteen 
days'  notice,  at  least,  should  be  given;  and  that  those  fourteen 
days'  notice  should  be  given  in  a  newspaper  circulating  in  the 
neighbourhood  of  Swansea.  The  evidence  that  was  given  of  that 
was,  that  in  the  third  edition  of  the  Sun  newspaper  that  was 
published  late  in  the  evening,  there  was  such  an  advertisement 
published;  that  it  was  proved  the  Sun  newspaper  did  not  go  to 
(1)  PoLlx>cK,  C.  B.,  Aldiibsox,  B„  Platt,  B.  and  IdJ^TiN,  B, 
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Swansea ;  that  the  particular  newspaper  never  went  there,  *and, 
in  point  of  fact,  was  merely  circulated  in  London.  We  are,  there- 
fore, of  opinion  that  the  notice  calling  this  meeting  of  the  20th  of 
October,  1847,  was  not  a  valid  notice,  and  that  the  directors  who 
met  on  the  20th  of  October,  or  the  body  who  met  on  the  20th  of 
October,  1847,  had  no  power  to  depose  the  directors  who  had  been 
lawfully  appointed  on  the  81st  of  January,  1848,  and  therefore 
these  calls  made  by  the  latter  were  valid  calls.  The  other  objec- 
jections  all  fall  to  the  ground ;  the  proceedings  were  sufficient  in 
the  event  of  that  meeting  on  the  20th  of  October  not  being  a 
valid  meeting.  The  directors  who  made  this  call  are  completely 
appointed,  and  were  competent  to  make  it.  We  are  therefore  of 
opinion  judgment  ought  to  be  given  for  the  plaintiffs. 

Jvdgmentjor  the  plaintiffs. 


VOL.  xc]  1850.    M.  C.    20  L.  J.  M.  C.  42.  818 

MAGISTRATES'    CASES.  '^^- 

Nov.  11. 


Sail  Court, 

BEG.   V.  JUSTICES  op  MIDDLESEX.  pattesonj. 

(20  L.  J.  M.  C.  42  ;  S.  C.  1  L.  M.  &  P.  621  ;  4  New  Sees.  Cas.  302.)  [  42  ] 

[Reported  from  1  L.  M.  &  P.  621.     See  86  R.  R.  898.] 


REG.   V.   The  RECORDER  or  DERBY.  i860. 

Abv.  15. 
(20  L.  J,  M.  C.  44—46;  S.  C.  1  L.  M.  &  P.  659 ;  16  L.  T.  0.  S.  176.)  

The  term  **  notice  of  appeal "  in  section  9  of  the  Poor  Law  Procedure  Act,     ^^^  Court, 
1848  (11  &  12  Yict  c.  31),  which  provides  that  no  appeal  shall  be  allowed         [  ^^  ] 
against  an  order  of  removal  if  notice  of  such  appeal  be  not  given  as  required 
by  law  within  a  certain  specified  time,  does  not  in  any  way  apply  to  the 
**  statement  of  the  grounds  of  appeal." 

This  was  an  application  for  a  mandamus  to  the  Recorder  of  Derby  to 
enter  continuances  and  hear  an  appeal  against  an  order  of  removal  of 
Joseph  Walker,  a  pauper,  from  the  parish  of  St.  Werburgh,  in  the 
borough  of  Derby,  to  the  parish  of  Ibstock,  in  the  county  of  Leicester. 

Notice  of  appeal  against  the  order  was  given  within  the  time 
required  by  the  statute  11  &  12  Yict.  c.  81,  s.  9 ;  but  the  statement 
of  the  grounds  of  appeal,  though  served  more  than  fourteen  days 
before  the  Sessions  at  which  the  appeal  was  intended  to  be  tried, 
were  not  served  within  the  period  prescribed  by  the  above-mentioned 
statute  for  the  giving  of  the  notice  of  appeal.  On  the  appeal 
coming  on  for  trial,  before  the  Recorder  of  Derby,  the  respondents 
contended  that  the  appellants  could  not  be  heard,  on  the  ground 
that  the  notice  of  appeal  was  insufficient,  according  to  the  proper 
construction  of  the  statute  11  &  12  Yict.  c.  81,  s.  9,  which  enacts 
*'  That  no  appeal  shall  be  allowed  against  any  order  of  removal  if 
notice  of  such  appeal  be  not  given  as  required  by  law,  within  the 
space  of  twenty-one  days  after  the  notice  of  chargeability  and 
statement  of  the  grounds  of  removal  shall  have  been  sent  by  the 
overseers  or  guardians  of  the  removing  parish  to  the  overseers 
or  guardians  of  the  parish  to  which  such  order  shall  be 
directed,  unless  within  such  period  of  twenty-one  days  a  copy  of 
the  depositions  shall  have  been  applied  for  as  aforesaid  by  the  last- 
mentioned  overseers  or  guardians,  in  which  case  a  further  period  of 
fourteen  days  after  the  sending  of  such  copy  shall  be  allowed  for 
the  giving  of  such  notice  of  appeal/'  &c.  It  was  urged  that  by  this 
clause  the  Legislature  must  be  taken  to  have  intended  that  both  the 
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Bko.        notice  of  appeal  and  the  statement  of  grounds  of  appeal  should  be 

Tmb        given  within  the  time  specified  for  giving  the  notice  of  appeal,  and 

ov^^BT.    ^^^^  ^^  ^^®  statement  of  the  grounds  of  appeal  in  this  case  was  not 

given  within  such  time  the  notice  of  appeal  was  bad.    The  learned 

Recorder  being  of  opinion  that  the  notice  was  insufficient,  dismissed 

the  appeal,  on  this  preliminary  objection. 

[  45  ]  WUlmore,  for  the  appellants,  in  support  of  the  motion : 

The  notice  of  appeal  was  given  in  proper  time.  The  statute 
18  &  14  Car.  II.,  c.  12,  which  gives  the  right  of  appeal  against  an 
order  of  removal,  has  no  provision  respecting  any  notice  of  appeal. 
That  is  made  requisite  by  statute  9  Geo.  I.  c.  7,  s.  8,  which  enacts 
that  no  appeal  shall  be  proceeded  with  unless  reasonable  notice  of 
appeal  be  given.  The  Sessions  had  to  determine  what  was  reason- 
able notice.  The  first  enactment  respecting  the  serving  any 
statement  of  the  grounds  of  appeal  is  contained  in  section  81  of  the 
statute  4  &  5  Will.  lY.  c.  76,  which  requires  that  a  statement  of  the 
grounds  of  appeal  should  be  delivered  together  with  the  notice  of 
appeal,  or  fourteen  days  at  least  before  the  trial  of  the  appeaL  The 
two  documents,  therefore,  the  notice  of  appeal  and  the  statement  of 
the  grounds  of  appeal,  are  essentially  different,  and  are  recognised 
as  distinct  by  that  section.  There  is  nothing  in  the  language  of 
the  recent  statute,  11  &  12  Vict.  c.  81,  to  induce  the  supposition 
that  by  the  term  "  notice  of  appeal "  in  section  9  of  that  Act,  the 
Legislature  intended  to  include  the  statement  of  grounds  of  appeal. 

Boden  showed  cause,  in  the  first  instance : 

The  statute  11  &  12  Yict.  c.  81,  s.  9,  enacts,  that  no  appeal  shall 
be  allowed  unless  such  notice  of  appeal  as  by  law  is  required  shall 
be  given  within  a  certain  definite  time.  That  must  mean  such 
notice  of  appeal  as  by  law  is  required  for  the  purpose  of  having  the 
appeal  heard.  When  the  object  of  an  appellant  is  merely  to  enter 
and  respite  an  appeal,  the  mere  notice  of  intention  to  appeal  may 
perhaps  be  sufficient  for  the  purpose  of  having  the  appeal  entered 
and  respited ;  but  a  notice  of  intention  to  appeal,  unless  accompanied 
or  followed  by  a  notice  of  grounds  of  appeal,  is  not  such  a  notice  as 
entitles  a  party  to  have  his  appeal  heard.  The  notice  of  the  intention 
to  appeal,  and  the  notice  of  grounds  of  appeal,  are  in  fact  both 
parts  of  the  notice  of  appeal  required  by  law.  The  statute 
11  &  12  Yict.  c.  81,  assigns  the  time  when  such  notice  is  to  be 
given.    Here  both  parts  of  this  notice  of  appeal  were  not  given 
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within  the  roqoired  time ;  and,  therefore,  the  learned  Recorder  was        Bao. 

right  in  holding  the  notioe  of  appeal  insufficient.  thk 

Bboobdes 
Pattbson,J.:  of  d«bt. 

I  really  feel  no  doubt  at  all  about  the  matter.  The  words  used 
throughoat  the  statute  11  &  12  Yict.  c.  81,  respecting  the  grounds 
of  appeal  are  not  notice  of  grounds  of  appeal,  but  "  statement  of 
grounds  of  appeal."  In  order  to  construe  this  last  Act,  we  must 
see  how  the  law  stood  before  its  passing.  Now,  previous  to  this 
last  statute,  the  notice  of  appeal  and  the  statement  of  the  grounds 
of  appeal  might  have  been  given  in  different  documents  and  at 
different  times.  In  Rex  v.  The  Justices  of  Suffolk  (1)  it  was  held, 
that  the  notice  of  appeal  might  be  given  even  after  the  statement  of 
the  grounds  of  appeal  had  been  delivered.  It  is  to  be  observed  that 
in  the  statute  11  &  12  Yict.  c.  81,  a  considerable  difference  is  made 
between  the  statement  of  the  grounds  of  removal  and  the  statement 
of  the  grounds  of  appeal.  For  the  Act  in  question  says,  the  notice 
of  chargeability  must  be  accompanied  with  a  statement  of  the 
grounds  of  removal :  but  there  is  no  direction  in  the  Act,  that  the 
notice  of  appeal  is  to  be  accompanied  with  a  statement  of  the 
grounds  of  appeal.  Coming  then  to  section  9, 1  do  not  see  how  it 
is  possible  for  me  to  read  the  expression  ''  that  no  appeal  shall  be 
allowed  against  an  order  of  removal  if  notice  of  such  appeal  be  not 
given  as  required  by  law,"  as  intending  to  include  the  statement  of 
the  grounds  of  appeal  under  the  term  "  notice  of  appeal."  It  has 
been  argued  that  the  words  ''as  required  by  law"  extend  the 
meaning  of  the  expression  ''  notice  of  appeal  "so  as  to  make  it 
comprehend  the  statement  of  the  grounds  of  appeal ;  but  I  cannot 
read  those  words  as  meaning  to  include  the  statement  of  the 
grounds  of  appeal,  when  the  Legislature  has  always  used  the 
expression  *'  statement  of  the  grounds  of  appeal,"  and  the  statement 
of  the  grounds  of  appeal  has  never  hitherto  been  considered  any 
part  of  the  notice  of  appeal.  Besides,  the  statement  of  the  grounds 
of  appeal  must  be  in  writing  under  the  hands  of  the  overseers  or  of 
three  or  more  of  the  guardians,  and  there  is  no  provision  that 
requires  that  the  ^notice  of  appeal  should  be  so  given.  The  point  [*46] 
seems  to  me  so  clear,  that  I  do  not  see  how  any  question  could 
-well  be  raised  upon  it. 

Rtde  absohiie. 

(1)  4  Ad.  ft  El.  319;  5  L.  J.  (N.  S.)  M.  0.  3. 
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1851.  REG.   V.   CHARLESWORTH  and   Others  (I). 

JaiL  27. 
(20  L.  J.  M.  C.  181—183 ;  S.  C.  2  L.  M.  &  P.  117  ;  16  L.  T.  0.  S.  395  ;  S.  C. 

Sail  Omrt,  nom.  R,  v.  Justices  of  West  Biding,  Id  Jur.  178.) 

>-        J  H.  was  a  locality  which  had  a  population  exceeding  2,500  inhabitants. 

It  comprised  parts  of  three  townships,  two  of  which  were  in  one  parish  and 
one  in  another,  and  each  of  which  maintained  its  own  poor  separately. 
H.  had  no  local  rights  peculiar  to  itself,  being  an  aggregation  of  houses 
and  inhabitants  which  had  received  a  separate  name : 

Held,  that  H.  was  a  '* place"  in  which  a  public-house  might  be  kept 
open  until  eleven  at  night,  under  the  provisions  of  the  statute  3  &  4  Yict. 
c.  61,  s.  15. 

A  licence  to  sell  beer  granted  to  E.  specified  that  the  house  should  be 
closed  at  ten  o'clock : 

Held,  that  on  an  information  against  E.  for  keeping  open  his  house 
beyond  ten  o'clock  contrary  to  the  statute,  the  direction  in  the  licence  as 
to  the  time  was  of  no  avail  to  support  the  information,  if  E.,  by  the  statute, 
was  entitled  to  keep  his  house  open  to  a  later  hour. 

This  was  a  rule  calling  upon  J.  Gharlesworth,  Esq.  and  two 
other  justices  of  the  West  Biding  of  Yorkshire,  to  show  cause  why 
they  should  not  adjudicate  on  an  information  against  W.  Earnshaw 
for  keeping  his  house  open  for  the  sale  of  beer  after  the  hour  of  ten 
o'clock  in  the  evening  of  the  80th  of  April,  1850,  contrary  to  the 
statute. 

It  appeared  that  Earnshaw  appeared  before  the  justices  in 
question  to  answer  an  information  against  him  for  keeping  open 
his  house  for  the  sale  of  beer  after  ten  o'clock  at  night,  contrary  to 
the  provisions  of  the  statute  8  &  4  Yict.  c.  61,  s.  15.  Earnshaw's 
house  was  situate  at  Holmfirth,  which  was  not  a  township,  parish, 
or  place  maintaining  its  own  poor,  nor  a  polling-place,  nor  situate 
within  one  mile  from  any  polling-place  used  at  the  last  election  for 
any  town  having  a  population  of  2,500,  or  returning  a  member  or 
members  to  Parliament,  but  it  was  one  of  the  polling-places  for  the 
West  Biding  of  Yorkshire.  It  was  situate  in  parts  of  three  town- 
ships, Wooldale,  Cartworth,  and  Upperthong,  the  former  two  of 
which  were  in  the  parish  of  Eilburton,  the  last  in  the  parish  of 
Almondbury.  Each  of  these  townships  maintained  its  own  poor. 
Earnshaw's  house  was  situate  in  that  part  of  Holmfirth  which  was 
within  Cartworth,  which  township  contained  less  than  2,500  inhabi- 
tants, according  to  the  last  census;  but  the  parish  of  Eilburton 
contained  upwards  of  20,000  inhabitants.  The  limits  and  boun- 
daries of  Holmfirth  were  undefined.  The  population  of  Holmfirth 
was  estimated  at  above  2,500,  but  there  was  no  mode  of  estimating 

(1)  SmUh  y.  Bedding  (1866)  LB.  202,  14  L.  T.  358;  Bice  y.  8lee  (1872) 
1  Q.  B.  489,  492,  493,  35  L.  J.  M.  0.      L.  B.  7  C.  P.  378,  382. 
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the  population  according  to  the  last  Parliamentary  .census,  as  the        Bbg. 
census  had  been  taken  in  the  separate  townships.    In  his  applica-     cuarlb^ 
tion  for  a  licence,  Earnshaw  described  himself  as  "  dwelling  in  the      worth. 
township  of  Gartworth,  in  the  parish  of  Eilburton."     The  licence 
required  that  Eamshaw's  house  should  be  closed  at  ten  o'clock  at 
night.     Earnshaw  contended  that  Holmfirth  was  a  "place"  in 
itself,  containing  more  than  2,500  inhabitants,  or  that  it  was  part  of 
the  parish  of  Eilburton,  which  contained  20,000  inhabitants,  and 
that  consequently  he  was  entitled  to  keep  his  house  open  until 
eleven  o'clock  at  night,  under  the  statute  8  &  4  Yict.  c.  61,  s.  15. 

The  justices  refused  to  adjudicate,  and  delivered  the  following 
judgment.  "  Although  there  is  no  return  of  the  census  of  Holm- 
firth, nor  is  Holmfirth  easily  definable,  nor  is  it  a  parish  or  town- 
ship maintaining  its  own  poor,  nor  extra-parochial,  yet  inasmuch 
as  the  part  generally  known  as  Holmfirth  is  believed  to  contain 
a  population  of  upwards  of  2,500,  and  the  defendant's  house  being 
in  that  part  (although  in  a  township  with  a  less  population  than 
2,500),  the  GouBT  has  a  doubt  whether  it  might  not  be  considered  as 
a  ''  place  "  upon  the  construction  of  the  words  of  the  8  &  4  Yict.  c.  61, 
s.  16 ;  and  that  section  being  penal,  the  benefit  of  the  doubt  is 
given  to  the  defendant,  and  the  Gourt  refuse  to  adjudicate,  leaving 
the  prosecutor  if  he  think  proper  to  apply  to  the  Gourt  of  Queen's 
Bench  for  a  mandamus.** 

Pashley  showed  cause,  on  behalf  of  the  justices : 

The  justices  have  come  to  a  decision  on  the  facts  that  Holmfirth 
is  a  "  place  "  containing  more  than  2,500  inhabitants,  within  the 
meaning  of  the  statute,  and  the  ♦Court  will  not  review  their  [•1B2] 
determination  as  to  facts :  Reg.  v.  The  Justices  of  the  West  Riding  of 
Yorkshire  (1),  Reg.  v.  The  Recorder  of  Liverpool  (2).  Assuming  the 
Gourt  can  review  the  decision  of  the  justices,  they  have  decided 
correctly.  Holmfirth  is  a  ville  within  the  definition  in  Go.  Litt 
115  b.  The  fact  that  in  the  licence  Earnshaw  is  limited  to  keeping 
open  his  house  to  ten  at  night  is  immaterial,  for  the  statute  does 
not  provide  that  the  time  of  closing  shall  be  inserted  in  the  licence. 

This  is  not  an  information  for  keeping  the  house  open  contrary 
to  the  licence,  but  contrary  to  the  statute.  This  is  a  penal  provision, 
and  will  be  construed  strictly:  Jenkinson  v.  Thomas (d),  Proctor  v. 

(1)  56  E.  R.  396  (1  Q.  B.  624;  10  (2)  1  L.  M.  4  P.  682. 

L.  J.  M.  0.  137).  (3)  2  R.  E-  493  (4  T.  E.  666). 
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Rbo.         Manwaring  {^), -Griffith  v.  Harries  {^).    He  referred  also  to  Doe  d. 
CBARLS&-     Hichardson  v.  Thomas  (s),  and  Reg.  v.  Kensington  (4), 


WORTH. 


Pickering,  in  support  of  the  motion : 
The  justices  have  abstained  from  deciding  the  facts,  and  have 
left  the  case  for  the  Court.  Holmfirth  does  not  fall  within  any 
of  the  descriptive  words  in  section  16  of  the  8  &  4  Vict.  c.  61,  so  as 
to  allow  Earnshaw  to  keep  his  house  open  till  eleven  o'clock  at 
night.  The  licence  allows  him  to  keep  it  open  only  until  ten 
at  night.  He  referred  to  Elliott  v.  the  South  Devon  Railway 
Company  (h). 

Cur.  adv.  vult. 

Erlb,  J.  now  said : 

This  was  a  motion  for  a  rule  to  justices  to  adjudicate  upon  an 
information  for  keeping  a  licensed    beerhouse  open  till  eleven 
o'clock.     The  justices  refused  to  adjudicate,  for  the  purpose  of 
raising  the  point  for  the  opinion  of  this  Court  in  a  convenient  form ; 
but  at  the  same  time  the  facts  on  which  they  acted  are  stated,  and 
upon  those  facts  I  am  of  opinion  that  the  justices  were  right  in 
refusing  to  convict.    In  support  of  the  information,  it  appeared  that 
the  licence  is  for  a  house  in  the  township  of  Cartworth,  having 'a 
population  less  than  2,500,  and  by  the  licence  it  is  declared  that  the 
house  is  not  to  be  kept  open  after  ten.     For  the  defendant,  it 
appeared  that  the  house  was  in  a  place  called  Holmfirth,  having  a 
population  exceeding  2,500 ;  the  place  so  called  comprises  parts  of 
three  townships,  Cartworth  being  one,  each  of  which  maintains  its 
own  poor  separately,  but  has  no  local  rights  peculiar  to  itself,  being 
an  aggregation  of  houses  and  inhabitants  which  has  received  a 
separate  name ;  and  being  so,  I  think  it  is  a  place  in  which  the 
house  may  be  kept  open  till  eleven  within  the  statute  8  &  4  Vict, 
c.  61,  s.  15.   The  limitation  of  time  for  keeping  the  house  open  is  fixed 
with  reference  to  the  wants  of  a  dense  population,  and  the  enact- 
ment is  an  endeavour  to  give  a  description  of  the  places  in  which 
the  requisite  degree  of  density  may  be  expected  to  be  found,  rather 
than  a  precise  definition ;  it  resembles  the  enactment  relating  to 
towns  in  the  Bailway  Acts,  which  received  an  exposition  in  Elliott  v. 

(1)  3  B.  &  Aid.  146.  (4)  12  Q.  B.  654;  17  L.  J.  a  B. 

(2)  2  M.  &  W.  336 ;  6  L.  J.  (N.  S.)      332. 

M.  C.  29.  (6)  76  R.  R.  764  (2  Ex.  725;    17 

(3)  48  R.  R.  689  (9  Ad.  &  El.  666;      L.  J.  Ex.  262). 
8  L.  J.  (N.  S.)  a  B.  146). 
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The  South  Devon  Railway  Company.  In  the  neighbourhood  of  the 
metropolis  the  limit  is  midnight ;  in  places  with  the  larger  popula- 
tion, eleven  o'clock ;  and  elsewhere,  ten.  The  collection  of  inhabi- 
tants to  the  required  number  in  a  place  having  a  name  denoting 
such  collection,  is  the  governing  fact,  and  no  regard  is  had  to 
maintenance  of  the  poor,  appointment  of  a  constable,  or  any  such 
matter.  The  definition  of  **  place  "  in  the  interpretation  clause  of 
the  statute  11  Geo.  IV.  &  1  Will.  IV  .c.  64,  s.  82,  throws  no  light, 
as  **  place  "  varies  in  meaning  according  to  the  word  which  accom- 
panies it,  and  in  the  section  now  under  consideration,  two  words 
capable  of  giving  it  different  meanings  accompany  it,  viz.  '/  town 
corporate  "  and  "  parish."  The  section  relating  to  the  grant  of  a 
licence  refers  to  neighbours  jointly  rated  to  the  poor;  but  the 
enactments  defining  the  neighbours  who  may  guarantee  the  fitness 
for  a  licence,  are  wholly  unconnected  in  meaning  with  sections 
regulating  the  hours  of  accommodation  which  may  be  requisite. 
The  reference  to  the  Parliamentary  census  does  not  assist  the 
informant,  for  ^although  Holmfirth  is  not  separately  mentioned  in 
the  census,  still  it  is  to  be  gathered  from  the  statute  that  other 
places  which  are  not  so  mentioned  are  capable  of  giving  a  right  to 
keep  open  to  the  later  hour.  Lastly,  as  this  is  not  an  information 
for  infringing  a  licence,  the  terms  of  it,  restricting  the  defendant  to 
the  hour  of  ten,  are  of  no  validity  to  support  this  information. 

Rule  discharged,  mth  costs. 


Rbq. 

«. 
Chables- 

WORTH. 


[M83] 


REG.  V.  DENY  and  Others  (1). 

(20  L.  J.  M.  C.  189—191 ;  S.  0.  2  L.  M.  &  P.  230;  15  Jur.  227.) 

An  information  made  before  a  magistrate  stated,  that  the  informant 
having  been  assaulted  and  beaten  by  another  person  prayed  that  he  might 
be  bound  oyer  to  keep  the  peace  towards  him.  On  the  magistrates,  before 
whom  the  case  was  heard,  proceeding  to  deal  with  the  merits  of  the  ques- 
tion of  the  assault,  the  informant  protested  against  their  adjudicating 
upon  it : 

Held,  that  the  justices  had  no  jurisdiction  to  convict  summarily  the 
offending  party  of  the  assault  against  the  will  of  the  informant,  as  under 
the  stat.  9  Geo.  IV.  c.  31,  s.  27  (2),  the  justices  have  no  jurisdiction  *to 
convict  of  an  assault,  unless  the  party  aggrieved  complain  of  that  assault 
before  them,  with  a  view  to  their  adjudicating  upon  it. 

This  was  a  rule,  on  the  part  of  one  Edwards,  calling  upon  John 
Deny,  Esq.  and  two  other  magistrates  of  the  county  of  Devon,  and 


(1)  Cited,  NichoUon  v.  Booth  (1888) 
57  L.  J.  M.  0.  43,  44,  58  L.  T.  187. 


(2)  See  now  24  &  25  Vict.  c.  100, 
B.  42. 

62—2 


1861. 
Jan.  80. 

Bail  Court, 
[189] 


[♦190] 
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Bbg.        one  Mitchelmore,  to  show  cause  why  a  certiorari  should  not  issue  to 
Dent.       bring  up  a  conviction  made  by  the  said  justices,  whereby  Mitchel- 
more  was  convicted  of  an  assault  and  ordered  to  pay  a  fine,  for  the 
purpose  of  having  the  conviction  quashed. 

It  appeared  from  the  affidavits  that  a  quarrel  had  taken  place 
between  Edwards  and  Mitchelmore,  that  Mitchelmore  struck 
Edwards,  and  threatened  to  do  the  same  to  him  again  whenever  he 
met  him.  Edwards  thereupon  went  before  a  justice,  and  laid  an 
information  against  Mitchelmore,  which  stated  that  Edwards  having 
been  assaulted  and  beaten  by  Mitchelmore  against  the  form  of  the 
statute  in  such  case  made  and  provided,  prayed  sureties  of  the  peace 
against  him.  The  case  was  heard  before  the  justices  mentioned  in 
the  rule.  Edwards  called  witnesses,  who  proved  the  circumstances 
of  the  assault  and  threat.  The  magistrates  then,  after  consulting 
their  clerk,  stated  their  intention  to  convict  Mitchelmore  of  the 
assault,  under  the  stat.  9  Geo.  lY.  c.  81,  s.  27,  as  well  as  to  bind 
him  over  to  keep  the  peace.  Whereupon  Edwards  stated  that  he 
did  not  complain  of  the  assault  before  them,  but  that  his  only 
application  to  them  was  that  Mitchelmore  should  be  bound  to  find 
sureties  to  keep  the  peace  ;  and  that  he  intended  to  take  proceedings 
in  another  Court  against  Mitchelmore  for  the  assault,  and  he  protested 
against  their  adjudicating  summarily  upon  the  assault. 

Ball  on  behalf  of  the  justices ;  and 

CoUier  and  Kingdon^  on  behalf  of  Mitchelmore,  now  showed 
cause : 
The  rule  ought  not  to  be  granted.  The  justices  had  authority  to 
convict  Mitchelmore  of  the  assault.  The  conviction  is  good  on  its 
face.  This  Court,  therefore,  will  not  grant  the  certiorari:  Anony- 
mom  case(i).  The  information  alleged  that  an  assault  had  been 
committed,  and  Edwards  proved  that  an  assault  had  been  committed 
upon  him.  The  justices,  therefore,  had  jurisdiction  to  deal  with 
the  matter  according  to  law.  The  information  is  ambiguous  in  its 
terms.  The  justices  from  its  language  might  well  suppose  that 
Edwards  complained  of  the  assault. 

(Erle,  J.:  Was  not  all  ambiguity  removed  by  Edwards  protesting 
against  the  justices  adjudicating  on  the  assault?) 

The  conclusion  which  the  justices  drew  from  the  facts  was,  that 

(1)  1  B.  &  Ad.  382. 
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Edwards  intended  to  make  a  charge  of  assault.    The  hearing  before        itso 

the  magistrate  is  a  bar  to  any  action  for  the  assault :  Ttinnicliffe  v.        dbmt. 

Tedd  (1).    By  the  stat.  9  Geo.  IV.  c.  81,  s.  27,  under  which  the 

conviction  took  place,  the  writ  of  certiorari  is  taken  away :  see  sect.  86. 

It  is  true  that  where  the  justices  act  entirely  without  jurisdiction, 

the  Court  may  issue  a  certioraH  if  they  please.     But  assuming  that 

the  justices  had  no  jurisdiction,  this,  it  is  submitted,  is  not  a  case 

in  which  the  Court  will  in  its  discretion  grant  the  writ :  Rex  v. 

Tod  (2),  Reg.  v.  The  Committeemen  for  the  SotUh  Holland  Drainage  («), 

Reg.  V.  Bolton  (4),  Reg.  v.  The  Cheltenham  Paving  Commissioners  (6). 

Crowder  and  Phinn,  in  support  of  the  rule,  were  not  called 
upon. 

Erle,  J. : 

This  rule  must  be  made  absolute.  It  is  clear  law  that  a  party 
assaulted  has  several  remedies.  He  may  proceed  by  indictment  or 
by  action,  or  he  may  apply  for  a  summary  conviction  before  two 
magistrates  under  the  statute.  If  he  applies  to  the  magistrates  he 
is  barred  from  other  remedies.  But  the  magistrates  have  no 
jurisdiction  to  convict  summarily  and  impose  a  fine  for  the  assault, 
when  it  is  an  established  fact  that  the  complainant  before  them 
does  not  intend  to  give  the  magistrates  jurisdiction  to  deal  with  the 
assault.  I  fully  agree,  that  if  it  be  left  open  to  doubt,  whether  the 
party  has  or  has  not  given  ^jurisdiction  to  the  magistrate,  every  [  *i9i  ] 
intendment  must  be  made  in  favour  of  the  magistrates.  But  here 
when  the  information  was  laid,  Edwards  left  no  doubt  that  his 
application  was  to  bind  Mitchelmore  over  to  keep  the  peace,  and  the 
magistrate  who  issued  the  information  could  have  had  no  doubt 
about  it.  When  the  matter  came  on  before  the  subsequent  magis- 
trates, I  agree,  that  during  part  of  the  proceedings  it  may  well  have 
been  open  to  doubt,  whether  the  assault  was  not  a  matter  of  which 
Edwards  was  complaining;  but  if  the  justices  at  any  time  doubted, 
that  doubt  must  have  been  removed  by  the  applicant  protesting 
against  their  deciding  on  the  assault.  They  nevertheless  consulted 
their  officer,  and  thinking  that  they  had  jurisdiction,  exercised  that 
jurisdiction,  and  proceeded  to  convict.    I  can  well  understand  that 

(1)  5  C.  B.  553;  17  L.  J.  M.  C.  (4)  55  B.  B.  209  (1  a  B.  66;  10 
67.  L.  J.  M.  C.  49). 

(2)  1  Sir.  530.  (5)  55  B.  B.  321  (1  Q.  B  467;  10 

(3)  47  B.  B.  618  (8  Ad.  &  EL  429 ;  L.  J.  M.  C.  99). 
8  L.  J.  (N.  S.)  Q.  B.  64). 
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Bxo.  the  magistrates  were  anxious  to  put  an  end  to  the  matter  between 
Djbnt.  ^^^  parties  by  a  summary  conviction  ;  but  I  am  not  on  that  account 
at  Uberty  to  give  any  other  answer  to  the  question  of  fact,  whether 
Edwards  did  make  a  complaint  before  them  of  the  assault  so  as  to 
give  them  authority  to  convict ;  for  I  have  no  doubt,  that  from  the 
very  beginning  Edwards  intended  to  have  recourse  to  ulterior  pro- 
ceedings. I  am  also  of  opinion  that  the  matters  of  discretion, 
which  have  been  adverted  to,  do  not  authorize  me  in  refusing  to 

make  this  rule  absolute. 

Rule  absolute. 


1851. 
Mays. 

Crown  Que 
Ruerted. 

[222] 


REG.   V.   SAMUEL  HILL  (1). 

(20  L.  J.  M.  C.  222—226;  S.  C.  2  Den.  0.  C.  264 ;  6  Cox,  C.  C.  259  ;  15  Jur. 

470.) 

If  a  lunatic  be  tendered  as  a  witness  it  is  for  the  Judge  to  examine 
whether  the  lunatic  be  of  competent  understanding  to  give  rational  evidence, 
and  is  aware  of  the  nature  and  obligation  of  an  oath.  If  the  Judge  is 
satisfied  on  these  points  he  should  admit  the  lunatic  as  a  witness. 

Before  being  sworn  the  lunatic  may  be  examined  and  witnesses  may  be 
called  as  to  his  competency. 

If  he  be  admitted,  it  is  for  the  jury  to  judge  whether  his  evidence  be 
tainted  by  his  insanity,  and  to  decide  upon  the  degree  of  credit  to  be 
attached  to  it 

The  following  case  was  stated  for  the  opinion  of  the  Court  of 
Criminal  Appeal  by  Coleridge,  J. 

The  prisoner  was  tried  before  me,  assisted  by  my  brother 
Cresswell,  at  the  last  February  sittings  (1851)  of  the  Central 
Criminal  Court,  for  the  manslaughter  of  Moses  James  Barnes.  He 
was  convicted,  but  a  question  was  reserved  for  the  opinion  of  the 
Court  of  Appeal,  as  to  the  propriety  of  my  having  admitted  a 
witness  of  the  name  of  Richard  Donelly  on  the  part  of  the 
prosecution.  The  deceased  and  the  witness  were  both  lunatic 
patients  in  a  Mr.  Armstrong's  asylum  at  Camberwell  at  the  time 
of  the  supposed  injury,  and  they  were  at  that  time  placed  in  a  ward 
called  the  infirmary.  It  appeared  that  a  single  sane  attendant  (the 
prisoner)  had  the  charge  of  this  ward,  in  which  as  many  as  nine 
patients  slept,  and  that  he  was  assisted  by  three  of  the  patients  of 
whom  the  witness,  Donelly,  was  one.  It  was  opened  for  the 
prosecution  that  the  witness  Donelly  was  to  be  called,  and  there- 
fore on  both  sides  some  evidence  was  gone  into  in  the  course  of  the 
case,  and  before  he  was  called,  in  order  to  found,  and  to  meet  the 


(1)  SpiiOt  V.  Walton  (1871)  L.  R  11  Eq.  420,  424,  40  L.  J.  Ch.  368. 
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objection  to  his  competency.  Muncaster,  who  had  been  an  attendant  rbo. 
in  charge  of  the  infirmary  ward  before  the  prisoner,  stated  that  jj^^j^ 
''Donelly  labours  under  the  delusion  that  he  has  a  number  of 
spirits  about  him  which  are  continually  talking  to  him  ;  that  is  his 
only  delusion ;  he  has  never  been  free  from  it  to  my  knowledge 
since  I  have  known  him."  Joseph  Stuart  Burton,  the  medical 
superintendent,  stated  the  same,  but  added,  ''  I  believe  him  to  be 
quite  capable  of  giving  an  account  of  any  transaction  that  happened 
before  his  eyes.  I  have  always  found  him  so.  It  is  solely  with 
reference  to  the  delusion  about  the  spirits  that  I  attribute  to  him 
being  a  lunatic.  When  I  have  had  conversation  with  him  on 
ordinary  subjects  I  have  found  him  perfectly  rational.  But  for 
this  delusion  I  have  seen  nothing  in  his  conduct  or  demeanour  in 
answering  questions  otherwise  than  the  demeanour  of  a  sane 
man." 

James  Hill,  a  doctor  in  medicine,  who  had  been  formerly  medical 
superintendent  at  the  same  asylum,  stated,  ''the  memory  of  an 
insane  man  is  not  necessarily  affected — it  frequently  is — but 
frequently  is  not.  I  have  seen  Dr.  Haslam's  work.  I  do  not  agree 
in  all  cases  with  his  remark, '  that  ^memory  appears  to  be  perfectly  [  *223  ] 
defective  in  all  cases  of  insanity,'  certainly  not ;  it  may  probably  be 
so  in  the  generality  of  cases.  Madness  is  commonly  accompanied 
by  a  great  deal  of  excitability  of  the  brain ;  but  in  some  cases  it  is 
not;  it  is  very  often  accompanied  by  physical  irritation  of  the 
brain;  it  is  one  of  the  most  common  causes  of  madness,  either 
primarily  or  secondarily.  In  certain  cases  of  acute  madness  the 
ideas  in  the  mind  of  a  madman  succeed  each  other  morn  rapidly 
than  in  the  mind  of  a  sane  man,  and  in  a  more  confused  manner, 
that  is,  where  there  is  actual  irritation  of  the  brain  It  is  quite 
possible  for  a  man  to  entertain  a  delusion  on  one  subject  without 
its  affecting  his  mind  generally  on  other  subjects;  in  most  cases 
where  a  delusion  prevails  and  the  man  is  mad,  the  rest  of  his  mind 
is  affected  to  some  extent.  I  agree  with  Dr.  Pritchard,  that '  in 
monomania  the  mind  is  unsound,  but  unsound  in  one  point  only ' ; 
there  is  no  doubt,  however,  that  all  the  mental  faculties  are  more 
or  less  affected,  but  the  affection  is  more  strongly  manifested  in 
some  than  in  others.  It  is  difficult  to  ascertain  without  strict 
inquiry  the  extent  of  a  madman's  delusions ;  they  have  sometimes 
the  power  of  concealing  their  delusions,  even  from  the  medical 
attendants,  especially  after  having  been  frequently  conversed  with 
about  the  delusions,  and  knowing  that  they  are  the  cause  of  their 
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Bbo.  detention;  but  it  is  onfreqaent.  It  is  a  doubtful  point  whether 
nThh.  yfhsLt  they  say  is  not  for  a  particular  purpose ;  for  instance,  to 
obtain  liberty.  If  a  madman  has  an  object  to  answer,  he  is  some- 
times capable  of  concealing  his  delusions ;  I  have  known  it,  but  not 
as  a  general  rule ;  they  are,  probably,  capable  of  a  good  deal  of 
dissimulation,  many  are  I  know:  but  many  do  not  exhibit  that 
tendency.  It  is  common  for  a  certain  class  of  madmen  to  exhibit  a 
great  deal  of  cunning.  Donelly  labours  under  a  delusion  with 
respect  to  spirits ;  he  is  in  the  strict  sense  of  the  word  a  lunatic, 
inasmuch  as  he  labours  under  a  delusion ;  he  is  not  excitable  by 
any  means.  I  have  known  instances  of  lunatics  concealing  their 
delusions,  but  in  all  these  cases  there  is  an  evident  and  apparent 
motive.  I  have  known  decided  lunatics,  not  monomaniacs,  in  what 
are  called  lucid  intervals,  capable  of  going  about  and  managing 
their  own  affairs.  In  ordinary  cases,  there  is  no  particular  difference 
between  a  monomaniac,  apart  from  his  particular  delusion,  and  an 
insane  person  in  a  lucid  interval.  During  the  lucid  interval  of  the 
insane  person  he  is  well,  but  a  monomaniac  is  a  monomaniac  all 
the  time.  In  the  instance  of  a  monomaniac  you  produce  the 
insanity  the  moment  you  touch  the  particular  chord ;  it  is  possible 
that  you  might  revive  insanity  in  a  madman  daring  a  lucid  interval 
by  touching  on  the  same  subject,  if  it  is  but  recent.  I  always 
jfound  Donelly  perfectly  rational,  except  on  the  subject  of  his 
particular  delusion." 

Donelly  was  then  called,  and  before  being  sworn  was  examined 
by  the  prisoner's  counsel:  he  said,  "I  am  fully  aware  I  have 
a  spirit,  and  20,000  of  them;  they  are  not  all  mine.  I  must 
inquire.  I  can  show  I  am.  I  know  which  are  mine — those  ascend 
from  my  stomach  and  my  head,  and  also  those  in  my  ears — I  don't 
know  how  many  they  are ;  the  flesh  creates  spirits  by  the  palpitation 
of  the  nerves  and  the  rheumatics.  All  are  now  in  my  body  and 
round  my  head, — they  speak  to  me  incessantly,  particularly  at 
night.  That  spirits  are  immortal  I  am  taught  by  my  religion  from 
my  childhood.  No  matter  how  faith  goes,  all  live  after  my  death, 
those  that  belong  to  me  and  those  that  do  not.  Satan  lives  after 
my  death,  and  so  does  the  living  God."  After  more  of  this  kind,  he 
added,  "they  speak  to  me  instantly — they  are  speaking  to  me 
now — they  are  not  separate  from  me — they  are  round  me  speaking 
to  me  now ;  but  I  can't  be  a  spirit,  for  I  am  flesh  and  blood ;  they 
can  go  in  and  out,  through  walls  and  places  which  I  cannot.  I  go 
to  the  grave,  they  live  hereafter ;  unless,  indeed,  I've  a  gift  different 
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from  my  father  and  mother,  that  I  don't  know.    After  death  my        Rbo. 
spu-it  will  ascend  to  heaven,  or  remain  in  purgatory.    I  can  prove        hill. 
purgatory.    I  am  a  Roman  Catholic.    I  attend  Moorfields,  Chelsea 
Chapel,  and  many  other  chapels  round  London.    I  believe  pur- 
gatory.   I  am  taught  that  in  my  childhood  and  infancy.    I  know 
what  it  is  to  take  an  oath.     My  catechism  taught  me  from  my 
infancy,  tells  me  when  it  is  lawful  to  swear ;  it  is  when  God's 
honour,  our  own  or  our  neighbour's  good  require  it.     When  man 
swears  he  does  it  in  justifying  his  neighbour  on  *a  prayer-book,  or       [  *224  ] 
obligation.    My  ability  evades  me  while  I  am  speaking,  for  the 
spirit  ascends  to  my  head  ;  when  I  swear  I  appeal  to  the  Almighty ; 
it  is  perjury,  the  breaking  of  a  lawful  oath,  or  taking  an  unlawful 
one.    He  that  does  it  will  go  to  hell  for  all  eternity." 

He  was  then  sworn,  and  gave  a  perfectly  connected  and  rational 
account  of  a  transaction,  which  he  reported  himself  to  have 
witnessed.  He  was  in  some  doubt  as  to  the  day  of  the  week 
on  which  it  took  place,  and  on  cross-examination  said,  ''these 
creatures  insist  upon  it,  it  was  Tuesday  night,  and  I  think  it  was 
Monday,"  whereupon  he  was  asked,  "  Is  what  you  have  told  us 
what  the  spirits  told  you,  or  what  you  recollect  without  the  spirits," 
and  he  said,  "  No,  the  spirits  assist  me  in  speaking  of  the  date.  I 
thought  it  was  Monday,  and  they  told  me  it  was  Christmas  Eve, 
Tuesday,  but  I  was  an  eye  witness,  an  ocular  witness  to  the  fall  to 
the  ground." 

The  question  for  the  opinion  of  the  Court  is,  whether  the  witness 
was  competent. 

Sentence  has  not  been  passed;  but  it  is  postponed  until  this 
question  has  been  decided,  and  the  prisoner  remains  in  custody. 

Collier,  on  behalf  of  the  prisoner  : 

The  witness  Donelly  was  not  admissible.  The  case  shows  that 
he  was  non  compos  mentis. 

(Lord  Campbell,  Ch.  J. :  You  may  assume  that  he  was  non  compos 
mentis. 

Colerxdob,  J. :  You  may  also  assume  that  whatever  was  the 
disease  of  his  mind,  it  was  subsisting  at  the  time  of  his  examination, 
and  that  he  was  not  in  a  lucid  interval  at  the  time.) 

It  may  be,  it  is  submitted,  assumed  also  that  the  delusion  affected 
his  evidence,  for  he  says  that  the  spirits  prompted  him  as  to  the 
date  of  the  transaction. 
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Rbo.  (Colebidgb,  J. :  Tou  cannot  go  beyond  the  question  stated,  which 

Hi*LL.  is*  whether  I  was  right  in  allowing  the  witness  to  be  sworn  ?  The 
evidence  he  gave  may  possibly  throw  a  light  on  the  question  as  to 
whether  he  ought  to  have  been  admitted  as  a  witness.) 

It  is  submitted  as  a  principle  of  law,  that  a  person  non  compos 
mentis  is  not  admissible  as  a  witness :  Com.  Dig. ''  Testimoyne," 
"  Witness,"  A,  1 ;  BuUer,  N.  P.  288  a,  292  b.  The  only  exception 
allowed  is,  that  where  a  lunatic  has  lucid  intervals  he  may  be 
a  witness  during  those  intervals.  In  Rex  v.  Erisweli  (l)  it  was 
assumed  that  an  insane  person  could  not  be  examined  as  a  witness. 
Currie  v.  Pritchard  (2)  and  Bennett  v.  Taylor  (8)  show  that  the 
signature  of  an  insane  person  may  be  proved  as  if  he  were  dead. 
According  to  the  law  of  Scotland,  a  lunatic  is  inadmissible  as  a 
witness:  Alison's  Practice  of  the  Law  of  Scotland,  Burnet  on 
Criminal  Law  in  Scotland.  The  canon  and  civil  law  also  show 
that  lunatics  are  inadmissible  as  witnesses.  He  referred  to 
Mascardus  and  Grotius. 

(Coleridge,  J.:  Tou  cannot  rely  on  any  argument  from  the 
canon  or  civil  law.  They  exclude  many  persons  whom  the  law  of 
England  considers  perfectly  good  witnesses.) 

In  Dew  V.  Clark  (4)  the  true  test  of  insanity  is  laid  down  to  be  the 
absence  or  presence  of  a  delusion  in  the  mind. 

(Coleridge,  J. :  In  cases  in  the  Ecclesiastical  Courts  the  Judge 
is  in  the  situation  of  a  jury.  What  is  there  laid  down  applies  to 
the  credit  due  to  the  lunatic.) 

It  is  submitted  the  true  rule  is,  whenever  the  Judge  ascertains  on 
the  evidence  that  the  witness  is  labouring  under  a  delusion,  he 
ought  not  to  receive  him  as  a  witness,  even  though  he  understood 
the  obligation  of  an  oath.  All  the  medical  authorities  concur  that 
there  is  no  such  thing  as  partial  insanity,  that  there  is  no  generic 
difference  between  mania  and  monomania :  Taylor's  Medical  Juria- 
prudence.  No  case  can  be  quoted  to  qualify  the  propositions  of 
the  old  text  books,  or  to  show  that  the  admissibility  of  a  witness 
depends  upon  the  extent  of  his  lunacy.  It  is  true  that  in  many 
cases  a  lunatic  may  be  punished  for  crimes  committed  by  him. 

(1)  3  T.  R.  707.  (3)  9  Ves.  381. 

(2)  3  Camp.  282.  (4)  3  Add.  Ec.  Eep.  79. 
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There  is  a  distinction  also  with  respect  to  civil  matters:  for  Rbo. 
instance,  although  labouring  under  delusions,  he  may,  in  certain  hill. 
cases,  be  competent  to  make  a  will. 

(Alderson,  B.  :  It  seems  to  me  almost  approaching  to  an  absurdity 
to  say  that  a  jury  may,  by  hearing  the  statement  of  doctors,  be 
able  to  say  whether  a  man  was  insane  when  he  made  his  will,  and 
yet  that  ♦they  should  not  be  competent  to  say  whether  a  man  be  in  [  '225  ] 
a  state  of  mind  to  enable  him  to  give  credible  evidence  when  they 
see  him  before  them.) 

It  is  much  easier  to  judge  of  the  past  condition  of  a  lunatic  with 
regard  to  a  previous  transaction  than  to  be  able  to  say  what  is  his 
present  condition  when  offered  as  a  witness,  and  whether  he  will 
give  credible  testimony.  It  is  impossible  for  a  Judge  to  decide  on 
the  extent  to  which  the  delusion  may  operate  on  the  witness's  mind. 
The  case  of  infants  is  very  distinct.  As  soon  as  the  Judge  has 
ascertained  that  an  infant  understands  the  obligation  of  an  oath, 
he  may  be  sure  that  he  is  competent  to  give  a  true  account  of 
facts :  but  not  so  in  the  case  of  a  lunatic.  The  difference  between 
the  imperfect  developement  of  a  sane  mind  and  the  perfect  develope- 
ment  of  an  insane  mind  is  very  great.  In  the  case  of  a  lunatic  the 
course  of  examination  may  unexpectedly  lead  to  matters  upon  which 
the  witness  would  clearly  be  incompetent  to  give  a  trustworthy 
account. 

(LoBD  Campbell,  Gh.  J. :  Tou  might  then  call  witnesses  to  prove 
that  the  lunatic  was  not  to  be  credited  because  he  laboured  under 
insane  delusions,  on  the  same  principle  as  you  call  witnesses  to  say 
that  a  man  is  not  to  be  believed  on  his  oath.) 

It  would  necessitate  a  very  painful  and  often  imperfect  inquiry. 
Even  assuming  that  the  rule  as  to  the  exclusion  of  persons  non 
compos  is  capable  of  qualification,  it  is  submitted  that  under  the 
particular  circumstances  of  this  case,  the  lunatic  was  not  competent 
as  a  witness.  He  admits  that  the  spirits  which  he  supposed 
were  surrounding  him  were  speaking  to  him  and  prompting 
him  as  to  the  particular  transaction  on  which  inquiry  was 
being  made. 

Sir  F.  Thesiger,  for  the  Crown,  was  not  called  upon. 
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Rro.        Lord  Gampbell,  Gh.  J. : 

r. 
Hill.  This  is  a  question  of  very  great  importance,  and  it  has  not  ever 

yet  been  solemnly  decided  after  argument.  But  I  really  must  say 
that  I  entertain  no  doubt  upon  the  subject.  The  rule,  I  think,  was 
properly  laid  down  by  my  brother  Parke  in  a  case  which  was  tried 
before  him,  that  if  there  be  a  delusion  in  the  mind  of  a  party 
tendered  as  a  witness  it  is  for  the  Judge  to  see  whether  the  party 
tendered  has  a  sense  ol  religion  and  understands  the  nature  and 
sanction  of  an  oath ;  and  then  if  the  Judge  admits  him  as  a  witness, 
that  it  is  for  the  jury  to  say  what  degree  of  credit  is  to  be  given  to 
his  testimony.  Various  old  authorities  have  been  brought  forward 
to  show  that  a  person  non  compos  mentis  is  not  a  competent  witness ; 
but  the  question  is  in  what  sense  the  expression  non  compos  mentis 
is  used  ?  If,  by  that  term,  is  meant  one  who  does  not  understand 
the  sanction  of  an  oath,  of  course  he  ought  not  to  be  admitted  as  a 
witness ;  but  he  may  be  non  compos  in  another  sense,  and  yet  under- 
stand the  sanction  of  an  oath  and  be  capable  of  giving  material 
testimony.  I  understand  that  by  this  case  my  brother  Golbridoe 
refers  it  to  this  Gourt  to  say,  whether  he  was  right  in  admitting 
Donelly  as  a  witness.  About  that  I  should  have  had  no  doubt.  I 
should  have  followed  exactly  the  same  course.  According  to 
the  evidence  respecting  Donelly 's  state  of  mind,  he  had  a  clear 
apprehension  of  the  obligation  of  an  oath,  and  was  quite  capable 
of  giving  a  trustworthy  account  of  any  transaction  which  took 
place  before  his  eyes,  and  he  was  perfectly  rational  upon  all  subjects 
except  with  respect  to  his  particular  delusion.  The  rule  contended 
for,  on  behalf  of  the  prisoner,  that  if  a  person  offered  as  a  witness 
be  a  monomaniac,  the  Judge  must  exclude  him  from  giving  evidence, 
would  lead  to  most  inconvenient  results.  All  the  patients  in  a 
lunatic  asylum  might  be  at  the  mercy  of  the  sane  attendant.  The 
true  rule  seems  to  me  to  be  that  it  was  for  the  Judge  to  see  whether 
the  witness  understands  the  nature  of  an  oath,  and  if  he  does,  to 
admit  his  testimony.  No  doubt,  before  he  is  sworn,  the  lunatic 
may  be  cross-examined,  and  evidence  may  be  called  to  show  that 
he  labours  under  such  a  diseased  state  of  mind  as  to  be  inadmissible ; 
but,  in  the  absence  of  such  evidence  he  is  prima  facie  admissible, 
and  the  jury  may  give  such  credit  as  they  please  to  his  testimony. 

Aldbrson,  B.  : 

I  am  of  opinion  that  it  is  for  the  Judge  to  say  whether  the  person 
tendered  as  a  witness  understands  the  nature  and  sanction  of  an 
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oath  ;  and  then  if  the  Judge  finds  that  he  does,  and  admits  him  as  rko. 
a  witness,  that  it  is  for  the  jury  to  say  whether  he  gives  credible  hill. 
testimony. 

COLBBIDGE,   J.  :  [  226  ] 

This  case  is  somewhat  important.  The  Court  has  been  furnished 
with  rules  as  to  admission  of  persons  non  compos  mentis,  laid  down 
in  the  old  authorities  and  in  the  dicta  of  various  Judges.  These, 
indeed,  state  the  proposition  broadly  without  qualification,  that 
persons  non  compos  mentis  are  not  competent  witnesses.  But  it  was 
not  necessary,  in  the  cases  referred  to,  to  state  any  qualification  of 
the  proposition.  It  may  be  added  also,  that  with  regard  to  the 
admission  of  witnesses  the  Courts  of  old  went  on  narrower  grounds 
than  in  the  present  day.  The  evidence  in  this  case  showed 
that  Donelly  was  a  person  who  had  the  mental  disease  operating 
upon  him  at  the  time  he  was  tendered  in  evidence,  but  not,  so 
far  as  one  could  judge,  as  to  this  particular  subject  of  inquiry. 
He  appeared  to  be  unusually  well  instructed  in  the  nature 
and  obligation  of  an  oath,  and  prima  facie  therefore  to  be  quite 
competent  to  give  evidence  proper  for  the  consideration  of  the  jury. 
If  his  evidence  had,  in  the  course  of  the  trial,  been  so  tainted  with 
insanity  as  to  be  unworthy  of  credit,  it  was  the  proper  function  of 
the  jury  to  disregard  it,  and  not  to  act  upon  it. 

Platt,  B.  : 

It  was  a  question  for  the  Judge  whether  the  witness  understood 
the  obligation  of  an  oath,  and  the  responsibilities  and  consequences 
of  not  observing  it.  It  appears  clearly  that  the  witness  knew  both 
of  them  well.  That  was  quite  sufficient  to  justify  the  Judge  in 
admitting  him. 

Talfourd,  J. : 

If  the  prisoner's  counsel  could  maintain  the  proposition  which  he 
has  laid  down,  that  any  human  being  who  labours  under  a  delusion 
of  the  mind  is  incompetent  as  a  witness,  there  would  be  most  wide- 
spreading  incompetency.  Martin  Luther,  it  is  said,  believed  that 
he  had  had  a  personal  conflict  with  the  devil.  The  celebrated  Dr. 
Samuel  Johnson  was  convinced  that  he  had  heard  his  mother  calling 
to  him  in  a  supernatural  manner.  Some  persons  might  say  that 
both  of  these  laboured  under  delusions  of  mind  in  these  particulars. 
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[b.b. 


Bbo. 

r. 
Hill. 


Lord  Gampbbll,  Gh.  J.,  added  : 

The  rule  contended  for  would  have  excluded  the  evidence  of 
Socrates,  for  he  believed  that  he  had  a  spirit  always  prompting  him. 

Conviction  affirmed. 


1861. 
May!. 

Bail  Court. 

Coleridge, 

J. 

[803] 


REG.   V.'  INHABITANTS  of  ST.   JAMES, 
COLCHESTER. 

(20  L.  J.  M.  C.  303 ;  8.  0.  2  L.  M.  &  P.  314 ;  16  Jur.  467.) 
[Rbpobtbd  from  2  L.  M.  &  P.  814.     See  86  R.  R.  902.] 
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SUPPLEMENTAL    CASES. 


NoTB. — The  following  cases  are  now  reprinted  owing  to  recent 
judicial  citation  and,  in  one  or  two  instances,  on  the  representation 
of  learned  correspondents. 

CHANCERY. 


LORD   COMPTON  v.  OXENDEN(l).  1793. 

(2  Ves.  Jr.  261—265.)  J^dyn. 

Where  a  lunatic  dies  entitled  to  an  estate  and  also  to  a  charge  upon  it,  Lord 

the  charge  sinks  for  the  benefit  of  the  inheritance.    The  existence  of  a  trust  Louoh- 

term  to  secure  the  charge  makes  no  difference  and  confers  no  discretion  ^  q     * 

upon  the  trustees  of  the  term  unless  it  becomes  proper  to  raise  the  charge  ^  ^  y'  '  , 

for  the  purpose  of  administering  the  estate.    The  next  of  kin  have  no  equity  261  ] 
to  require  the  charge  to  be  raised  for  their  benefit. 

Elizabeth  Bbomfield  became  entitled  to  1,600Z.  secured  by  a  trust 
term  [upon  real  estate  of  her  late  father]  and  also  to  another  sum 
of  1,500Z.  under  a  covenant  in  her  father's  settlement  to  convey  [the 
estate]  to  the  use  of  his  eldest  son  in  fee  subject  to  1,5002.  as  an 
additional  provision  for  younger  children.  She  died  before  either 
of  these  'sums  was  raised,  leaving  her  brother,  a  lunatic,  her  sole 
next  of  kin  and  entitled  to  the  estates  which  were  liable  to  those 
sums.  After  his  death  this  bill  was  filed  by  [his]  next  of  kin 
claiming  these  two  sums  against  [his]  heir. 

The  Attomey-Oeneral,  SoUcitor-Oeneral,  and  Mr.  Romilly  for  the 
plaintiff,  [contended  that  in  the  absence  of  election  to  the  contrary, 
the  charge  and  the  term  remained  subsisting  and  available  as 
against  the  heir  of  the  lunatic  and  that  the  trustees  were  bound  to 
raise  it  unless  there  was  an  equity  to  prevent  it]. 

Lord  Chancellor  :  [  262  j 

No.     The  trustees  have  no  discretion.    If  any  person  entitled  to 

the  charge  requires  it  to  be  raised  for  purposes  fit  and  proper  it  must 

be  raised.   Her  personal  representative  cannot  be  entitled  to  raise  it 

merely  as  administrator.     She  might  have  raised  it  if  she  chose. 

(1)  There  is  no  difference  (as  Lord  since  it  has  twice  recently  been  the 

LouoHBOROUOH  observed  in  his  judg-  subject  of  a  judicial  reference :    see 

ment  here)  between  this  case  and  that  In    re    French    Brewster' b  Settlements 

between  the  same  parties  as  to  the  [1904]   1  Ch.  713,  73  L.  J.  Ch.  405, 

timber :  see  Oxenden  v.  Lord  Compton,  90  L.  T.  378,  and  In  re  Hole,  Dames  v. 

2  E.  R.  131  (2  Ves.  Jr.  69),  but  it  is  WitU  [1906]  1  Ch.  673,  75  L.  J.  Ch. 

thought  desirable  that  this  case  should  362,  94  L.  T.  451,  C.  A.— O.  A.  S. 
also  be  inserted  in  the  Bevised  Beports 
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[B.B. 


Lord 

GOMPTOK 

r. 

OXENDSN. 

[268] 


[264] 


Foi-  the  plaintiff: 

*  *  The  intention  is  what  really  makes  the  merger;  and 
where  a  person  can  have  no  intention,  the  Court  will  consider 
what  is  most  beneficial  for  him  and  those,  who  come  aft-er  him. 
Though  his  debts  generally  speaking,  could  be  paid  only  out  of  the 
rents  and  profits,  yet  this  charge  coming  to  him  would  have  been 
used  by  the  Court  for  that  purpose.  It  could  not  be  for  his  benefit, 
that  this  sum  should  be  considered  as  absolutely  merged  in  the 
inheritance ;  therefore  when  he  is  dead,  there  is  no  reason  for  letting 
this  property  fall  otherwise  than  as  personal.  As  to  the  second 
sum  the  only  difference  is  that  it  is  not  secured  by  a  trust  term. 
If  the  conveyance  had  been  carried  into  effect,  it  must  have  been  to 
trustees  to  secure  1,5002.,  and  subject  to  that  charge  to  the  lunatic  in 
fee.  There  is  no  merger  at  law ;  and  there  can  be  none  but  by 
operation  of  a  court  of  equity  ;  which  will  not  operate  upon  the  legal 
estate  so  as  to  destroy  the  interest  of  the  representative  in  the  case 
of  a  lunatic,  because  he  is  incapable  of  making  election.  If  there  was 
any  act  showing  intention,  it  is  clear  the  charge  would  have  been 
kept  alive.  [They  cited  two  unreported  cases,  Thomas  v.  Kemish  and 
Guillim  v.  Holland,  both  of  which  are  referred  to  in  the  judgment.] 

The  counsel  for  the  defendant  were  stopped  by  the  Court. 

Lord  Chancellor  : 

There  is  no  difference  between  this  case  and  that  between  the 
same  parties  as  to  the  timber  (i) ;  still  less  between  this  and 
GriTMtone's  case  (2)  for  Lord  Chief  Justice  Db  Gbby's  opinion  did 
not  determine,  that  the  Court  had  done  the  act  ex  imperio,  and  that 
therefore  it  should  stand,  but  that  what  was  done  by  the  Court  was 
a  proper  act.  I  do  not  think,  there  is  much  difference  between  the 
two  sums  in  this  case;  for  the  mechanism  of  a  trust  term 
interposed  has  only  this  effect,  that  there  would  be  in  the  trustees 
an  estate,  which  might  sustain  an  ejectment  at  law,  if  the  court  of 
law  did  not  very  clearly  see,  that  all  the  trusts  were  determined. 
Perhaps  they  might  not  think  it  sufficiently  clear  to  prevent  recovery 
in  ejectment.  If  the  term  was  set  up  as  a  bar  to  an  ejectment,  I 
do  not  think,  a  court  of  law  would  have  found  much  difficulty  in 
disposing  of  it  as  to  the  lunatic.  But  no  trust  can  be  put  into 
activity,  unless  some  purpose  is  to  be  answered  by  permitting  the 
trustees  to  act.     The  humour  or  caprice  of  a  trustee  cannot  give 


(1)  (kcenden  v.  Lord  Compton,  2  R.  E. 
131  (2  Ves.  Jr.  69) ;  JSx  paHe  Bromfield^ 


2  R  E.  126  (1  Ves.  Jr.  463). 
(2)  Amb.  706. 


VOL.  xc]        1798.     CH.    2  VESEY,  JK.  264—265.  888 

efficacy  to  it.    It  is  a  clear  principle  both  at  law  and  in  equity,  that     ^^^^^ 
where  there  is  a  confusion  of  rights,  where  debtor  and  creditor  „. 

become  the  same  person,  there  can  be  no  right  put  into  exertion :  ^l^ndb  . 
but  there  is  an  immediate  merger.  But  it  is  true  in  equity,  though 
there  may  be  that,  which  if  all  was  reduced  to  a  legal  right,  would 
of  necessity  operate  as  a  merger,  this  Court  acting  upon  the  trust 
will  on  the  intent  express  or  implied  preserve  them  distinct ;  and 
that  confusion  of  rights  will  not  take  place.  The  cases  of  infants 
turn  upon  a  supposed  intent.  The  Court  saw  in  Thomas  v. 
Kemish,  that  it  was  much  more  beneficial  to  the  infant,  that  it 
should  continue  personal  property,  because  an  infant  has  the  use 
and  disposition  of  that  before  twenty-one ;  but  he  could  have  no 
disposable  interest  in  real  estate  till  that  age.  Therefore  in  that  . 
case  the  Court  will  not  hold,  that  a  personal  right  devolving  on  an 
infant  is  merged  in  a  real  estate,  which  he  has,  upon  a  supposed 
intention,  he  would  have,  if  he  could  express  it :  so  if  there  is  any 
express  intention.  In  the  manuscript  case  cited  the  intervening 
incumbrancer  prevented  the  merger ;  and  it  was  more  beneficial  for 
the  person  entitled  to  the  charge  to  let  the  estate  stand  with  the 
incumbrance  upon  it  than  to  take  it  discharged  *of  the  incumbrance,  [  *265  ] 
and  give  a  priority  to  the  second  incumbrancer  (l).  This  case  goes 
exactly  upon  the  same  ground  as  the  former  case  upon  the  timber. 
If  this  decree  is  wrong,  so  is  that.  I  take  it,  there  is  no  objection 
to  this  proposition,  that  as  between  mere  and  absolute,  real  and 
personal  representatives  there  can  exist  no  equity  ;  but  the  interest 
must  be  taken,  as  fortune  has  directed  it.  Therefore  the  bill  must 
be  dismissed,  but  without  costs. 


ATTOKNEY-GENERAL  v.  VIGOR  (2).  isos. 

„  March  14,  16, 

(8  Vee.  256-294.)  16,17,18,21. 

Where  a  testator  diee  entitled  to  a  mortgage  and  after  hia  death  the  right    -     ,  bldon 
of  redemption  is  extinguished  or  barred  the  person  in  whom  the  legal  estate  Xj.C.       ' 

in  the  mortgaged  property  is  vested  is  a  trustee  for  the  persons  entitled   r  g  y^  256  1 
under  the  testator's  will  to  the  beneficial  interest  in  the  money  secured  by 
the  mortgage. 

[Thb  actual  decision  in  this  case  turned  upon  questions  which 
arose  under  the  old  law  of  wills,  and  the  case  itself  has  no  longer 
any  practical  application,  but  the  following  dictum  in  Lord  Eldon's 

(1)  SwForbtaY.MoffaU,  11  B.B.  22      859,  863,  71  L.  J.  Ch.  866,  87  L.  T. 
(18  Yes.  384).  294. 

(2)  See  In  re  Laveridge  [1902]  2  Ch. 

B.B. — ^VOI*.  xo.  68 
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[r.&. 


A.-G. 

f, 
ViOOB. 


[277] 


judgment  has  been  recently  the  subject  of  judicial  citation,  and  may 
therefore  be  conveniently  preserved  in  the  Revised  Reports. 

In  the  course  of  his  judgment,  at  pp.  277 — 278,  Lord  Eldon  said :] 
Where  a  person  dies  entitled  to  a  mortgage  interest,  that  is 
personal  estate  at  that  time ;  and  though  afterwards  the  mortgagor 
may  be  barred,  that  would  not  convert  the  property  as  between  the 
representatives  at  the  time  of  his  death  from  personal  to  real :  but 
the  person  taking  it  as  real  would  be  a  trustee  for  the  persons 
entitled  to  it  at  the  death  of  the  testator,  such  as  it  was.  But  if 
that  person,  alone  entitled  at  the  death  of  the  testator,  remains  in 
possession  in  the  same  manner  as  his  ancestor  was,  without  any  act 
as  between  him  and  the  mortgagor,  there  being  a  clear  option  in  a 
question  with  himself  to  determine,  whether  it  shall  be  real  or  per- 
sonal estate,  if  he  lets  it  become  real,  no  one  has  a  right  to  say,  it 
shall  be  personal. 


1804. 
Nov.  24,  27. 

Lord  Eldon, 
L.C. 

[lOVce.280] 


DASHWOOD  V.   LORD  BULKELEY(l). 

(10  Ves.  230—246.) 

Portion  given  over  as  to  the  greater  part  upon  marriage  without  consent 
of  executors. 

A  conditional  consent,  upon  the  offer  of  a  settlement,  retracted  on  a 
subsequent  refusal  to  settle,  and  the  marriage  taking  place  afterwards :  no 
relief  against  the  forfeiture. 

Elizabeth  Dutbns  by  her  will  gave  and  bequeathed  the  sum  of 
12,000Z.  to  trustees,  in  trust,  to  apply  out  of  the  interest  unto  her 
grand-daughter  Elizabeth  Callander  the  sum  of  250i.  a-year  for 
her  maintenance  and  education,  until  she  should  attain  the  age  of 
twenty-one  years ;  and  the  residue  of  the  dividends,  &c.  to  accumu- 
late for  her  benefit ;  and  when  she  should  have  attained  her  age  of 
twenty-one,  or  be  married,  in  trust  to  apply  the  dividends  of  the  funds, 
in  which  the  said  sum  of  12,000Z.  and  the  savings  should  be  invested, 
for  the  benefit  of  Elizabeth  Callander  during  the  residue  of  her  life 
for  her  sole  and  separate  use,  exclusive  of  her  husband,  &c. ;  and 
impiediately  after  her  death,  in  case  she  should  leave  any  children 

(1)  A  short  note  of  this  case  was      tmxl   v.    Bulkdey,    but    the    recent 


inserted  in  the  report  of  Clarke  v. 
Palmer,  12  R.  R.  124,  see  p.  128  (19 
Ves.  1),  whei-e  Lord  Eldon  com- 
mented upon  the  earlier  decisions  upon 
this  subject.  The  validity  of  condi- 
tions subsequent  in  partial  restraint  of 
marriage  was  settled  long  before  Dash- 


judicial  reference  to  this  case  in  In  re 
Whiting's  Settlement  [1905]  1  Ch.  96, 
74  L.  J.  Ch.  207,  91  L.  T.  821.  0.  A., 
has  made  it  desirable  to  insert  a  full 
report  of  the  case  in  the  Revised 
Reports.— O.  A.  S. 


VOL.  XC. 


1804.     CH.     10  VESEY,  230—231. 


835 


living  at  her  death,  in  trast  to  transfer  the  funds  unto  and  among 
all  such  children,  equally,  to  be  vested  in  the  sons  at  the  age  of 
twenty-one,  in  the  daughters  at  that  age  or  marriage  ;  and  in  case 
there  should  not  be  any  child,  &c.  in  trust  for  the  testator's  daughter 
Elizabeth  Dutens,  and  her  grandson  Peter  John  James  Dutens, 
and  their  respective  children,  in  the  same  manner,  and  subject  to 
the  same  contingencies  and  limitations,  as  the  original  legacies 
given  to  them  respectively. 

The  testatrix  also  gave  to  the  trustees  a  subscription  of  lOOZ.  in 
the  Irish  Tontine ;  upon  trust,  until  her  grand-daughter  Elizabeth 
Callander  should  attain  the  age  of  twenty-one  or  be  married,  to 
invest  the  annual  produce  in  Government  or  real  securities,  to 
accumulate;  and,  when  she  should  have  attained  that  age  or  be 
married,  in  trust  for  her  separate  use,  &c. ;  and  in  case  of  her 
death  before  twenty-one  or  marriage,  the  savings  during  her 
minority  to  sink  into  the  residue  of  the  testatrix's  personal  estate. 
The  testatrix  then  directed,  that  ^Elizabeth  Callander  should  during 
her  minority  be  brought  up  and  educated  under  the  care  and  (direc- 
tion of  Elizabeth  Dutens,  and  in  case  of  her  death  by  such  persons 
as  she  should  by  will  appoint ;  and  in  case  Elizabeth  Callander 
should  by  any  means  whatsoever  during  her  minority  be  removed 
from  the  custody  and  tuition  of  Elizabeth  Dutens  during  her  life,  or 
of  such  persons  as  she  should  appoint,  then  the  yearly  sum  directed 
to  be  paid  out  of  the  annual  produce  of  the  12,000Z.  for  her  mainten- 
ance, &c.  should  cease;  send  the  whole  income  accumulate  upon 
the  trusts  before  directed  as  to  the  savings. 

And  it  was  thereby  provided  and  declared,  that  if  Elizabeth 
Callander  should  at  any  time  marry,  either  during  her  minority,  or 
after  she  should  attain  her  age  of  twenty-one  years,  without  the 
consent  in  the  writing  of  the  testatrix's  said  executors,  in  such  case, 
instead  of  being  permitted  to  receive  the  whole  dividends  or  annual 
produce  of  the  bequests  therein  before  given  to  or  in  trust  for  her, 
as  aforesaid,  the  testatrix  thereby  directed,  that  the  sum  of  400Z. 
only  should  from  thenceforth  be  paid  to  her  thereout  during  the 
residue  of  her  life  for  her  separate  use  ;  and  that  in  such  case  Uie 
residue  of  the  dividends  or  annual  produce  of  all  such  bequests  so 
given  for  her  benefit,  as  aforesaid,  should  after  such  marriage  with- 
out such  consent,  as  aforesaid,  accumulate  for  the  benefit  of  her 
children  or  other  persons,  who  under  the  will  should  become 
entitled  to  the  capital  upon  the  death  of  Elizabeth  Callander ;  and, 
that  if  she  should  survive  Elizabeth  Dutens  and  Peter  John  James 
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Dutens,  and  there  should  be  a  failure  of  issue  of  both,  so  that  the 
whole  fortune  should  eentre  in  Elizabeth  Callander,  she  and  her 
husband,  if  the  trustees  should  think  fit,  should  take  the  surname 
and  arms  of  Dutens ;  and,  that  her  executors  and  trustees  should  in 
case  of  her  marriage,  if  they  *should  think  fit,  lay  that  injunction 
upon  the  husband  and  make  it  part  of  the  stipulation. 

The  testatrix  made  similar  dispositions  in  favour  of  Elizabeth 
Dutens  and  Peter  John  James  Dutens,  with  similar  limitations  over 
in  the  event  of  the  death  of  either  without  leaving  children  to  the 
survivor  and  Elizabeth  Callander ;  and  in  the  event  of  the  death  of 
her  said  daughters  and  grand-children  she  disposed  of  the  three 
several  sums  of  12,000Z.  upon  other  trusts.  She  appointed  her  four 
trustees.  Lord  Bulkeley,  Sir  Matthew  White  Eidley,  George  Bogg, 

and  Keate,  to  be  her  executors ;  and  by  a  codicil,  taking 

notice,  that  she  had  the  greatest  opinion  of  the  integrity  of  her 
executors,  and  not  the  least  doubt  of  their  care  and  attention,  yet, 
as  some  of  the  objects  of  her  will  were  of  very  tender  years,  and  the 
trusts*  probably  of  long  duration,  Ac.  for  those  reasons,  and  not 
from  the  least  diffidence  in  her  executors,  she  thought  it  more  safe, 
as  well  for  them  as  her  daughter  and  grand-children,  to  have  the 
direction  of  the  Court  of  Chancery ;  and  therefore  directed  a  bill  to 
be  filed. 

The  testatrix  died  in  September,  1789;  and  a  bill  was  filed 
according  to  the  direction  of  the  codicil.  About  the  latter  end  of 
1798,  George  Dashwood,  Esq.,  paid  his  addresses  to  Miss  Callander ; 
who  had  not  attained  twenty-one,  and  his  solicitor  by  his  direction 
sent  a  letter  to  George  Bogg,  one  of  the  trustees,  dated  the  16th  of 
November,  1798,  declaring  his  purpose  to  settle  6,0002.  on  his 
intended  marriage  with  Miss  Callander ;  in  trust  for  him  for  life ; 
remainder  to  her  for  life ;  remainder  to  their  issue,  as  he  should  by 
deed  or  will  appoint ;  and  for  want  of  such  issue  to  his  executors 
and  administrators ;  with  a  power  to  the  trustees  at  his  request  to 
lay  out  *the  money  in  a  house  or  land  to  be  settled  to  the  same  uses. 
Bogg  communicated  this  proposal  to  the  three  other  trustees ;  one 
of  whom.  Lord  Bulkeley,  sent  an  answer,  containing  the  following 
passages : 

"  I  shall  beg  you  to  assure  Miss  Callander,  that  whatever  interests 
her  own  heart  and  happiness,  and  is  agreeable  to  Mrs.  Dutens, 
cannot  fail  of  not  only  being  very  satisfactory,  but  very  interesting,  to 
me.  I  sincerely  wish  her  every  happiness,  and  have  no  doubt,  she 
has  made  a  very  good  choice.    I  have  not  the  pleasure  of  knowing 
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the  young  gentleman:  but  I  have  heard  a  friend  of  mine,  the 
Marquis  of  B.  speak  with  much  esteem  of  his  father,  Sir  John 
Dashwood,  and  his  family.  I  shall  remain  here  till  about  the  20th 
of  next  month  ;  and  shall  with  very  great  pleasure  come  up  to  town 
on  purpose,  in  ease  any  signing  and  sealing  is  necessary  by  that 
"  time." 

''  I  have  a  perfect  reliance,  that,  conversant  in  business  much 
more  than  myself,  you  will  see,  that  in  matters  of  settlement  the 
interest  of  Miss  Callander  and  any  children  she  may  have  are 
fully  attended  to ;  and  that  the  trustees  will  have  no  difference  of 
opinion  on  that  subject.  I  beg  leave  to  assure  you  of  the  extreme 
pleasure  I  feel  in  co-operating  with  you  and  the  other  trustees,  as 
well  as  Mrs.  Dutens,  in  every  thing,  which  can  tend  to  promote  Miss 
Callander's  happiness." 

The  answer  of  Sir  Matthew  White  Bidley,  another  of  the  trustees, 
contained  the  following  passages : 

"  I  perfectly  agree  with  you,  that  it  would  be  well,  that  the  busi- 
ness between  the  young  people  should  ♦be  decided  in  some  way. 
In  the  trust,  which  Mrs.  Dutens  was  pleased  to  place  in  us,  I  have 
always  considered  myself  as  bound  to  act  towards  the  persons  of 
the  young  people  in  the  manner,  which  the  Court,  to  whom  their 
property  was  trusted,  would  have  done,  had  the  whole  vested  there. 
The  offer,  which  Mr.  Dashwood  makes,  of  settling  upon  our  ward 
(in  addition  to  her  fortune)  6,000Z.,  upon  her  and  her  children  of  the 
marriage,  is,  I  think,  very  handsome ;  and,  therefore,  if  I  rightly 
understand  it,  obtains  my  consent  to  the  union.  At  the  same  time, 
it  might  not  be  improper,  I  think,  to  attend  to  the  interest  of  the 
children  during  their  father's  life-time ;  as  he  is  a  very  young 
man ;  and  may  probably  live  to  see  his  children  attain  the  age  of 
21,  or  marriage.  Should  the  whole  be  locked  up  until  his  death  ? 
I  suggest  this  merely  as  an  idea,  which  may  not  be  correct ;  and 
therefore  submit  it  to  your  superior  judgment,  not  as  an  obstacle, 
but  as  a  doubt." 

The  two  other  trustees  and  Mrs.  Dutens  also  approving  Mr. 
Dashwood's  proposal,  a  draft  of  settlement  according  to  that 
proposal  was  prepared,  and  sent  to  Sir  John  Dashwood  and  his  son ; 
but  Sir  John  Dashwood  being  suddenly  taken  ill,  and  dying  soon 
afterwards,  the  settlement  was  not  executed.  After  his  father's 
death  Mr.  Dashwood  refusing  to  execute  any  settlement,  the  trustees 
proposed  a  meeting ;  which  he  declined  to  attend  ;  and  the  trustees 
having  another  meeting,  and  giving  him  notice,  he  did  not  attend  : 
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but  his  brother  attended,  and  on  his  behalf  declared,  be  would  not 
make  any  settlement.  Another  meeting  took  place;  which  Mr. 
Dashwood  did  not  attend :  but  he  represented  to  the  trustees,  that 
he  declined  making  any  settlement  whatsoever.  In  consequence  of 
that  refusal  the  trustees  sent  Mr.  Dashwood  the  following  notice, 
dated  the  ♦IStb  of  March,  1794:  "As  trustees  appointed  by  the 
will  of  the  late  Mrs.  Dutens,  for  the  security  and  preservation  of  the 
fortune  left  by  her  to  Miss  Callander,  and  any  issue  she  may  have, 
we  have  taken  into  very  deliberate  consideration  the  application  you 
have  made  for  our  consent  to  your  intended  union  with  that  young 
lady ;  and  we  are  under  the  disagreeable  necessity  of  acquainting  you 
that  we  think,  it  would  be  highly  inconsistent  with  the  trust  reposed 
in  us,  if  we  were  to  give  our  consent  thereto,  without  a  previous 
settlement  being  made  by  you,  on  such  terms  as,  under  the  sense  of 
the  importance  of  that  trust,  we  think  right." 

Miss  Callander,  having  attained  the  age  of  21  on  the  20th  of 
March,  1794,  on  the  day  following  was  married  to  Mr.  Dashwood, 
without  any  settlement :  but  by  indentures,  dated  the  24th  of 
May,  1794,  he  settled  602.  per  annum  Long  Annuities,  and 
1,8652.  Is.  Sd.  3  per  cent.  Consolidated  Bank  Annuities,  according  to 
his  proposal. 

Under  these  circumstances  the  bill  was  filed  by  Mr.  and  Mrs. 
Dashwood ;  insisting,  that  the  consent  of  the  executors  was  not 
necessary ;  that,  if  it  was,  the  marriage  was  with  their  consent ; 
and  that,  having  once  given  their  consent,  they  could  not  withdraw 
it;  offering  to  complete  the  settlement,  by  settling  8,000Z.  more; 
and  therefore  praying,  that  the  plaintiffs  may  be  declared  entitled 
under  the  bequest  of  the  sum  of  12,000Z.,  &c. ;  or,  if  the  Court 
should  be  of  opinion,  that  the  marriage  was  without  consent, 
claiming  the  4002.  a-year. 

The  trustees  by  their  answer  and  depositions,  being  examined  by 
the  plaintiffs,  admitted  the  letters,  stated  in  the  bill,  and  their 
approbation  of  the  intended  ^marriage,  and  consent  thereto,  upon 
the  terms  of  Mr.  Dashwood's  proposal. 

By  the  decree,  pronounced  by  Lord  Bosslyn,  on  the  25th  of 
April,  1796,  it  was  declared,  that  the  plaintiff  Elizabeth  Dashwood 
was  entitled  to  the  sum  of  400Z.  a-year  under  the  will.  After  the 
death  of  Mr.  Dashwood  a  petition  of  re-hearing  was  presented  by  his 
widow ;  insisting,  that  she  did  not  by  her  marriage  under  the  cir- 
cumstances forfeit  any  of  the  bequests  under  the  will.  Upon  the 
re-hearing,  a  letter  from  Mr.  Bogg  to  Miss  Callander,  dated  the  28th 


VOL.  XC] 


1804.    CH.     10  VESEY,  286—239. 


889 


of  October,  1798,  which  was  not  proved  upon  the  original  hearing, 
was  offered  in  evidence,  and  permitted  to  be  read  de  bene  esse. 
That  letter,  after  some  warm  expressions  of  regard,  proceeded  thus: 
"  And  when  I  add,  as  I  think  I  am  free  to  do,  that  your  con- 
nexion with  Mr.  Dashwood  is  what  I  most  cordially  wish  to  see 
accomplished  ;  I  am  sure,  you  will  both  feel  my  motives  for  urging 
you  most  cautiously  to  avoid  any  step,  that  may  hereafter  be  said  to 
have  been  taken  without  your  aunt's  concurrence.  Tell  me  there- 
fore plainly,  does  she  approve  of  my  writing  to  Sir  Matthew.  If 
she  does,  I  will  write  immediately.  If  she  does  not,  then  let  me  be 
candidly  informed,  whether,  relying  on  each  other  as  unalterable, 
you  cannot  be  content  to  delay  your  union,  till  you  are  both  of  age ; 
in  which  case,  it  will  be  time  enough  to  apply  to  Sir  Matthew  in  the 
winter ;  which  I  will  cheerfully  and  personally  do." 
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Mr.  Romilly  and  Mr.  Martin,  in  support  of   the   petition  of 
re-hearing : 

*  *  Prom  the  moment  Mr.  Dashwood  wrote  the  letter, 
proposing  a  settlement,  the  marriage  having  taken  place,  he  was 
as  much  bound  in  equity  as  if  a  settlement  had  been  executed : 
the  only  condition  annexed  by  the  trustees  was  complied  with  ;  and 
the  consent  therefore  is  absolute,  and  could  not  be  withdrawn,  so 
as  to  affect  the  rights  of  the  parties,  [They  cited  Farmer  v, 
Compton(l),  Daley  v,  De8bouvejie{2)y  Lord  Strange  v.  Smith  {s), 
Mesgrett  v.  Mesgrett  (4),  and  other  cases.] 

The  Lord  Chanoellob: 

If  there  ever  was  a  case,  in  which  it  was  reasonable,  that  the 
trustees  should  not  consent,  this  is  that  case.  The  husband  having 
obtained  their  consent  by  proposing  a  settlement,  and  immediately 
before  the  marriage  refusing  to  make  any  settlement,  they  were 
justified  in  saying,  they  would  not  consent,  unless  he  would  make 
a  previous  settlement ;  which  is  the  expression  both  of  the  letters 
and  depositions.  There  are  many  cases,  in  which  the  trustees 
might,  notwithstanding  he  was  bound  to  make  a  settlement,  refuse 
to  consent  without  a  previous  settlement.  It  is  impossible  not  to 
have  a  wish  to  relieve  this  lady :  but  I  do  not  see  my  way  to  it.  I 
will  read  the  cases ;  and  then  say,  whether  it  is  necessary  to  hear 
the  defendants. 
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DAflHwooD        The  Lord  Chanobllor  directed  the  counsel  for  the  defendants  to 
lJ^d        proceed ;  observing,  that  it  would  be  more  satisfactory  to  the  parties, 
BuLKBLEY.    Q^^^  ^^e  cause  should  be  heard  through. 

Nov.  27. 

Mr.  Richards,  for  the  trustees.    *     *     * 
[  240  ]  Mr.  RomiUy,  in  reply.    *    *     * 

[  241  ]       The  Lord  Chancellor  : 

I  have  looked  through  all  the  cases  upon  this  subject,  with  a  very 
anxious  wish  to  find  a  principle  for  reversing  this  decree,  which  I 
dare  trust  as  a  principle  to  govern  future  cases :  and  though  a 
review  of  the  authorities  has  brought  back  to  my  mind  many 
considerations,  that  formerly  affected  it  in  this  case,  I  dare  not 
say,  this  case  will  do  within  any  such  principle  as  the  Court  has 
acted  upon.  The  case  of  Daley  v.  Desbouverie  is  extremely  strong. 
I  have  looked  at  Lord  Hardwickb's  notes ;  and  I  have  not  been 
able  to  find  any  declaration  of  the  principle,  upon  which  that  case 
was  decided.  His  Lordship  only  states  at  the  conclusion  of  the 
note  (from  which  the  circumstances  of  the  case  appear  very  much 
as  stated  in  the  report)  that  he  declared,  that  under  all  the  circum- 
stances the  marriage  ought  to  be  considered  as  having  been  had 
with  the  approbation  and  consent  of  the  trustees ;  and  therefore 
the  money  was  payable.  Upon  the  whole  note  it  appears.  Lord 
Hardwickb  had  satisfied  himself  of  that,  which  I  think  extremely 
difficult  satisfactorily  to  collect  from  the  cases,  that  Mr.  Manley 
wrote  that  letter,  as  the  agent  of  all  the  trustees;  and  that,  fairly 
construed,  it  was  a  distinct  assent  upon  the  part  of  all  the  trustees 
to  the  marriage :  even,  if  the  struggle  they  had  agreed  to  make 
for  a  better  settlement  should  not  be  effectual ;  thinking  it  their 
duty  to  struggle  for  a  better  settlement ;  though  stating,  that,  if 
they  should  not  succeed,  they  were  obliged  for  the  happiness  of  the 
young  lady  to  give  their  consent.  It  is  impossible  to  support  that 
case,  unless  in  Lord  Habdwickb*s  opinion  that  was  the  meaning  of 
that  letter.    I  think,  it  is  not  the  natural  import  of  it. 

The  case  of  Farmer  v.  Campion  does  not  go  the  length  of  this  by 

[  *242  ]  any  means ;  for  there  was  a  consent  to  *the  settlement,  not  executed 
before  marriage  ;  and  the  Lord  Chanobllor  says,  that  the  marriage 
ought  to  be  esteemed  a  marriage  with  consent  of  Sir  Henry  Compton, 
the  father  of  the  lady,  "  in  respect  there  was  an  express  consent  of 
the  said  Henry  both  before  and  after  the  said  marriage  consummated. 
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and  no  disagreement  or  alteration  of  his  good  liking  in  the  mean 
time." 

These  are  very  material  words  ;  for  it  would  be  very  dangerous, 
as  a  general  principle,  notwithstanding  all  the  colour  there  is  for 
saying,  it  has  been  acted  upon,  to  hold,  that,  if  at  a  particular 
time  a  person  in  loco  parentis,  as  guardian,  upon  a  conscientious 
sense  of  duty  thinks  himself  required  to  give  consent,  and  previously 
to  the  marriage  is  duly  informed  of  circumstances,  that  ought  to 
have  operated  at  first  to  make  him  withhold  his  consent,  if  he  has 
once  given  it,  he  shall  not  afterwards  alter  his  mind.  The  cases 
have  gone  this  length ;  that,  if  consent  is  once  given,  it  shall  not 
be  withdrawn  by  adding  terms,  that  do  not  go  to  the  propriety  of 
giving  the  consent.  In  Lord  Strange  v.  Smith  the  question  was, 
whether  the  plaintiff  was  to  have  jure  uxoris,  an  estate  for  life  in 
real  estate ;  or,  whether,  as  the  marriage  was  without  consent,  the 
rents  were  to  be  in  trust  for  the  separate  use  of  the  wife.  It  was 
not  of  much  consequence ;  for  probably  in  the  latter  case  she  would 
have  given  them  to  him.  But  the  question  was,  whether  the 
marriage  was  with  consent.  The  evidence  is  detailed  in  Lord 
Hardwigk£*s  note  ;  and  it  appears,  the  mother  had  expressly  given 
her  consent :  the  affections  of  the  young  lady  were  entangled,  and 
afterwards,  the  propositions  about  a  settlement  not  having  been 
made  the  subject  of  any  qualification  as  to  the  consent  given,  a  new 
proposition  was  adopted;  and,  at  last,  the  mother  positively  insisted 
upon  a  new  term.  The  father  of  the  plaintiff  was  very  averse  from 
that ;  but  at  length  ^consented,  thinking  it  for  their  happiness ; 
and  then  the  mother  of  the  lady,  who  seems  to  have  been  of 
a  very  perverse  disposition,  the  moment  that  it  was  acceded  to, 
said,  her  daughter  never  should  marry  into  that  family.  Under 
these  circumstances  the  Lord  Chancellor  was  of  opinion,  and 
rightly,  that,  a  consent  having  been  given  without  any  condition, 
every  thing  reasonable  agreed  to,  no  fair  objection,  either  of  a 
moral,  or  a  pecuniary  nature ;  it  was  a  fraud  upon  the  affections 
of  the  daughter  to  retract  the  consent  merely  from  caprice  and 
perverseness.  The  case  of  Mesgrett  v.  Mesgrett  was  upon  quite  a 
different  ground  ;  viz.  a  gross  fraud.  The  property  was  to  go  over 
to  the  daughter  of  one  of  the  guardians  upon  a  marriage  without 
consent.  He  encouraged  the  proposal,  and  then  affected  to  say, 
he  had  not  given  his  consent,  for  the  purpose  of  obtaining  the 
property  for  his  own  daughter ;  and  it  was  rightly  said,  Qui  facit 
i'onsentire   ridetur :    especially    in    such    a    case,   where   he  gave 


DA8HW00D 

V. 

liORD 

BULKBLEY. 


[  •243  ] 
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Dash  WOOD 

r. 

Lord 

bulkblet. 


[  •244  ] 


encoaragement,  and  affected  not  to  give  his  consent,  for  such  a 
purpose.  Campbell  v.  Lord  Nettei-viUe  (1)  does  not  govern  this  at 
all.  In  that  case  the  House  of  Lords  held,  that,  the  marriage 
having  heen  encouraged  between  the  parents,  till  from  the  circum- 
stances of  one  of  them  he  could  not  give  the  whole  of  that  15,000/., 
that  should  not  be  held  a  withdrawing  of  his  consent  to  the 
marriage. 

In  this  case,  upon  the  circumstances  it  is  not  possible  for  the 
Court,  at  the  expense  of  so  much  as  will  be  put  in  hazard,  to  gratify 
any  inclination  it  may  have  to  give  the  larger  part  of  this  fortune. 
It  is  expressly  stated,  that,  if  she  marries  either  before  or  after  the 
age  of  21,  without  the  consent  of  the  four  trustees,  she  is 
to  have  400Z.  a-year ;  and  the  rest  is  to  accumulate  for  those  who 
are  to  take  afterwards.  Mr.  Dashwood  proposes  to  settle  6,000/. 
Lord  Bulkeley  answers  that  *by  a  letter,  importing,  that,  with 
reference  to  rank,  character,  and  connection,  that  proposal  was 
perfectly  agreeable :  but  a  fair  construction  of  that  letter  puts  it 
upon  the  other  trustee  to  see,  that  the  consent  is  followed  by  a 
proper  settlement.  Sir  Matthew  Kidley  says  expressly,  the  offer  to 
make  a  settlement  (for  that  is  the  term)  obtains  his  consent. 
Strictly  speaking,  if  the  authorities  did  not  forbid  that  construction, 
the  natural  interpretation  would  be,  that,  if  the  settlement  is  made, 
the  consent  shall  follow;  and  the  mere  offer  will  not  do:  but  in 
many  of  the  cases,  though  upon  the  treaty  the  intention  seemed  to 
be,  that  the  settlement  should  be  before  marriage,  a  settlement 
after  marriage  has  been  held  sufiGicient  to  satisfy  such  a  conditional 
offer.  While  the  father  of  Mr.  Dashwood  lived,  the  settlement  was 
prepared.  It  was  approved  by  the  aunt  of  Miss  Callander,  if  made 
upon  the  terms  proposed  ;  and  Mr.  Dashwood  and  his  father 
approved  the  marriage  and  the  settlement.  Either  Mr.  Dashwood 
would  not,  or  he  could  not,  execute  the  settlement.  In  fact,  before 
the  marriage,  and  after  the  death  of  Sir  John  Dashwood,  the 
trustees,  who  had  given  a  consent,  conditional  in  this  sense,  that 
the  settlement  was  to  be  made  either  before  or  after  the  marriage, 
and  in  my  opinion  before,  though,  upon  the  intervening  circum- 
stances that  makes  no  difference,  call  upon  Mr.  Dashwood  to  meet 
them.  Though  repeatedly  called  upon,  he  positively  refuses ;  find- 
ing himself  upon  his  father's  death  in  circumstances,  that  did  not 
admit  of  his  executing  a  settlement  according  to  the  proposal.  The 
trustees  then  say,  this  will  not  do :  they  are  bound  to  attend  to  the 
(1)  Cited,  2  Ves.  Sen.  534. 
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interest  of  the  lady  ;  and  all,  that  is  hitherto  done,  was  encourage- 
ment of  the  marriage,  provided,  they  had  a  hope  (I  cannot  put  it 
more  favourably)  of  having  that  settlement.  But,  when  he  distinctly 
refused  to  execute  any  settlement,  it  was  not  unreasonable  in  the 
trustees,  or  a  parent,  or  ^this  Court,  in  the  place  of  a  parent,  to 
insist  upon  a  previous  settlement.  It  was  put,  strongly,  that  the 
trustees  withholding  their  consent,  because  there  was  not  a  previous 
settlement,  was  under  the  ignorance  of  the  law,  which  would  have 
compelled  a  settlement ;  and,  if  they  had  known  that,  they  would 
have  continued  their  consent.  This  case  will  not  admit  that ;  for 
that  depended  upon  his  ability  ;  and  their  objection  was,  either  that 
he  would  not  or  what  is  much  more  material,  that  he  could  not 
make  the  settlement,  and  therefore  the  effect  of  the  law  could  not 
produce  that  beneficial  situation  for  their  ward  ;  a  power  of  attain- 
ing which  was  the  condition  of  the  original  consent ;  her  power  of 
effectually  attaining  which  was  the  reason  of  their  continuing  their 
consent ;  and  the  non-performance  of  the  condition  was  a  reasonable 
circumstance  upon  which  they  would  not  permit  the  marriage 
without  a  previous  settlement.  Considering  myself  bound  by  the 
cases,  yet  I  think  some  of  them  have  gone  a  great  length  in  fettering 
the  fair  exertion  of  parental  providence  in  the  case  of  marriage. 
The  power  of  trying  how  far  the  grounds  are  reasonable  upon  which 
persons  thus  entrusted  by  parents  have  given  or  withheld  their 
consent  is  a  very  dangerous  power  for  this  Court  to  assume.  But  it 
has  assumed  that  power.  There  is  no  one  point  of  fact  more 
difficult  or  delicate  for  a  court  of  justice  than  the  actual  circum- 
stances under  which  trustees  may  conscientiously  refuse  to  give 
consent  and  yet  be  silent  unless  compelled  to  speak.  There  is  great 
danger,  I  admit,  on  the  other  hand,  permitting  him  to  withhold  reasons, 
perhaps  rashly  and  improvidently  conceived.  But,  where  reasons  are 
stated,  strongly  appearing  to  be  right,  and  which  a  parent  might 
assign,  it  would  be  very  dangerous  to  examine  those  with  such  a  deter- 
mination to  think  them  good  for  nothing  as  appears  in  some  of  the 
cases.  Upon  the  whole,  I  cannot  reverse  this  decree  ^without  some 
principle  that  will  stand  the  test  of  general  application,  and,  though  I 
seriously  wish  I  could,  I  dare  not  say  I  have  found  such  a  principle. 

Decree  affirmed. 


Dabhwood 

LOKD 
BULKEI.EY. 


[•215] 
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180B. 
ATarr^  12,13. 

Lord 

Frhkinb, 

L.C. 

[12Ve8.282] 


SANDERS  V.  POPE(l). 

(12  Ves.  282—295.) 

Statement  of  the  general  principles  upon  which  relief  might  formerly  be  ob- 
tained in  equity  against  forfeiture  under  a  lease  for  delay  in  payment  of  rent. 

[In  this  case  the  Lord  Ghancellob  made  the  following  general 
observations  upon  the  jurisdiction  of  equity  to  restrain  the  exercise 
of  a  legal  right  of  forfeiture  by  a  landlord  against  a  tenant.] 

Marchiz.     The  Lord  Chancellor: 

[  289  ]  There  is  no  branch  of  the  jurisdiction  of  this  Court  more  delicate 

than  that,  which  goes  to  restrain  the  exercise  of  a  legal  right. 
That  jurisdiction  rests  only  upon  this  principle ;  that  one  party  is 
taking  advantage  of  a  forfeiture;  and  as  a  rigid  exercise  of  the  legal 
right  would  produce  a  hardship,  a  great  loss  and  injury  on  the  one 
hand  arising  from  going  to  the  full  extent  of  the  right,  while  on  the 
other  the  party  may  have  the  full  benefit  of  the  contract,  as 
originally  framed,  the  Court  will  interfere ;  where  a  clear  mode  of 
compensation  can  be  discovered.  Of  this  nature  is  the  case,  that 
constantly  occurs,  confirmed  by  statute  (2),  giving  a  more  ready 
mode  of  relief  at  law  :  a  contract  to  pay  rent,  with  a  covenant  and 
clause  of  re-entry  for  breach.  The  obvious  intention  is  to  secure 
the  payment  of  the  rent ;  that  the  landlord  may  not  be  put  to  his 
action  of  debt,  coming  from  time  to  time  against  an  insolvent  estate, 
but  may  be  enabled  to  recover  possession  of  the  premises.  In  that 
case  equity  is  in  the  constant  course  of  relieving  the  tenant, 
paying  the  rent  and  all  expenses,  and  placing  his  landlord  in  exactly 
the  same  situation :  and  in  that  case  it  is  not  necessary,  that  the 
failure  in  paying  the  rent  should  arise  from  accident,  the  mis- 
carriage of  a  letter  with  a  remittance,  insolvency,  or  disease :  but 
even  against  negligence,  the  tenant  being  solvent,  and  not  prevented 
by  any  accidental  circumstance,  equity  interferes;  and  upon  payment 
of  the  rent  and  all  expenses  will  not  permit  the  tenant  to  be  turned 
out  of  possession ;  considering,  that  in  the  one  case  frequently  great 
hardship  might  be  the  consequence ;  in  the  other,  the  party  being 
placed  in  the  same  situation,  there  is  in  general  no  hardship. 

(1)  Cited    in    Howard  y,  Fanshatve      subject  have  lost  much  of  their  former 


[1895]  2  Ch.  581,  686,  64  L.  J.  Ch. 
666,  73  L.  T.  77.  The  jurisdiction 
is  now  defined  (as  regards  the 
landlord's  exercise  of  a  right  of 
i-e-entry  under  a  lease)  by  the  Con- 
veyancing Act,  1881,  8.  14,  and  the 
Conveyancing  Act,  1892,  ss.  2 — 5,  so 
that  the  earlier  reported  cases  on  the 


importance.  In  Sanders  v.  Pope  Lord 
Erskine  extended  the  principle  to  some 
other  wilful  breaches  of  covenant,  but 
Lord  Eldon  denied  this  extension.  See 
Hifl  V.  Barclay,  11  R.  R.  147  (18  Ves, 
36).— 0.  A.  S. 
(2)  Stat.  4  Geo.  11.  c.  28. 
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PAICE  V.  Thk  AKCHBISHOP    of    CANTEEBURY  (1).       1807. 

(14  Yes.  364-372.)  •'"'l^"- 

Under  a  trust  by  will  for  charity  the  disposition  must  be  by  a  scheme    I^rd  Eldon, 
before  the  Master:  but  if  the  object  is  charity,  and  no  trust  intei-posed,  it 
is  by  Sign  Manual,  f  ^*  ^'^'  '^^^  -^ 

Mary  Wilkes  by  her  will,  dated  the  18th  of  July,  1800,  appointing 
Joseph  Paice,  John  Wainewright,  and  James  Boudon,  jointly,  or 
the  survivors  or  survivor  of  them,  executors  and  executor  of  her 
will,  gave  to  them,  or  the  survivors,  &c.  all  her  real  and  personal 
estates  and  effects  whatever,  of  which  she  [might]  die  possessed, 
in  trust  [to  pay  her  debts  and  funeral  expenses,  and  the 
legacies  thereinafter  mentioned.  The  testatrix  then  gave  various 
directions  for  the  disposition  of  her  property,  real  and  personal, 
including  the  payment  of  legacies  and  life  annuities,  and  after 
some  farther  legacies,  specific  and  pecuniary,  the  will  proceeded 
thus :] 

''  All  the  remainders  of  my  different  bequests  I  give  and  bequeath       [  366  ] 
to  the  Archbishop  of  Canterbury  and  to  the  Archbishop  of  York  for 
the  time  being  in  trust  for  charitable  purposes  and  any  thing  not 
specified  I  commit  to  the  discretion  of  my  executors." 

Then,  after  some  legacies  to  servants,  she  concluded  thus : 

''I  desire  my  executors  to  make  some  donation  out  of  my 
property  to  the  poor  of  the  different  places  where  I  have  estates 
besides  those  already  mentioned;*'  desiring  Paice  to  accept  the 
pictures,  not  otherwise  mentioned. 

The  testatrix  died  in  1802.    The  bill  was  filed  by  the  executors. 
The  Archbishops  of  Canterbury  and  York  by  their  answer  declined 
to  act  personally  in  the  trust:  but  upon  the  death  of  the  Archbishop 
of  Canterbury  *his  successor  by  his  answer  to  the  supplemental       [  *^^  1 
bill  accepted  the  trust. 

The  usual  accounts  having  been  directed,  the  cause  came  on 
upon  exceptions,  and  for  farther  directions.    ♦    ♦    ♦ 

The  [principal]  question  upon  farther  directions  [was],  as  to 
the  general  residue ;  whether  it  passed  under  the  bequest  to  the 
Archbishops  of  Canterbury  and  York  for  charitable  purposes ;  or  to 
the  executors  under  the  words  ''  any  thing  not  specified  I  commit 

(1)  See  the  recent  case  of  In  re  Pyne^  and  completely  settled  by  Lord  Eldon 

Lilley  V.  AU,-Gen.  [1903]  1  Ch.  83,  72  in  Moggridge  v.  ThackweU,  6  E.  R.  76 

L.  J.  Ch.  72,  87  L.  T.  730,  where  this  (7  Yes.  36),  so  that  the  belated  inser- 

case  is  judicially  noticed.    The  same  tion  of  this  case  in  the  Bevised  Reports 

point  appears  to  have  been  previouslv  requires  this  explanation. — 0.  A.  S. 
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PAioK        to  the  discretion  of  my  executors ; "   or  to  the  next  of   kin,  as 

The         undisposed  of.    *     *     * 
Abohbibhop 

BUBY.  'S^^^  Samuel  RomUly  and   Mr,    Waineivrighty   for    the    plain- 

tiffs.    *     *     * 

[  »68  J  Mr.  Richards,  for  the  Archbishops  of  Canterbury  and  York, 

claimed  under  the  trust  for  charitable  purposes. 

Mr.  Alexander,  Mr,  Hart,  and  Mr,  Thonismi,  for  the  next  of 
kin.     ♦     *    * 

The  Lord  Ghanoellor,  [after  deciding  that  the  general  residue 
passed  under  the  bequest  to  the  Archbishops  of  Canterbury  and 
York  for  charitable  purposes,  said  that,  after  the  donation  to  be 
[  371  ]  made  by  the  executors  to  the  poor,]  "  the  general  residue  is  to 
[  *372  ]  go  to  charitable  purposes  and  must  be  the  subject  of  a  "^scheme 
before  the  Master.  Where  the  bequest  is  to  trustees  for  charitable 
purposes  the  disposition  must  be  in  that  mode,  but  where  the 
object  is  charity  without  a  trust  interposed,  it  must  be  by  sign 
manual ;  that  is  the  distinction  which  I  adopted  in  the  case  of 
Moggeridge  v.  ThackweW  (1). 


1810. 
Feb.  6,  6,  8. 
March  12. 

Lord  Eldon, 
L.C. 

[16Ve8.419] 


DAVIS  V.  The  EARL  of  STRATHMOEE  (2). 

(16  Ves.  41»-^30.) 

Under  the  old  law  relating  to  the  registration  of  judgments  a  purchaser 
was  bound  by  notice  of  a  judgment,  though  not  docketed. 

Distinction  between  Acts  of  Parliament,  denying  legal  effect  to  instru- 
ments, as  the  Act  for  enrolling  bargains  and  sales,  and  the  Begistry  Act 
(7  Ann.  c.  20),  and  Acts  declaring  instruments  void  to  all  intents ;  as  the 
Annuity  and  the  Ship  Begistry  Acts.  Notwithstanding  the  former  the 
party  is  bound  in  equity  by  the  contract. 

Thb  bill  stated,  that  William  Davis,  being  seised  in  fee  of  estates 
in  the  county  of  Durham,  by  articles,  dated  the  8th  of  May,  1806, 
agreed  to  sell  to  the  defendant  in  consideration  of  16,875/. ;  that, 
the  abstract  having  been  delivered,  the  defendant  is  satisfied  with 
the  title ;  except  in  respect  of  a  judgment  in  the  Court  of  King's 
Bench,  which  is  subsisting  against  the  said  William  Davis,  as  of 


(1)  6  B.  R  76  (7  Ves.  36). 

(2)  In  Greaves  v.  Tofield  (1880)  14 
Ch.  D.  563,  60  L.  J.  Ch.  118,  43 
L.  T.  100,  it  was  held  that  the  same 
principle  which  was  here  applied  under 


the  old  law  respecting  the  registration 
of  judgments  is  now  applicable  to  the 
registration  of  annuities  under  18  &  19 
Vict  c.  15.  s.  12.— O.  A.  S. 
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Trinity  Term,  89  Geo.  III.,  at  the  suit  of  Samuel  Batchelor ;  for 
600Z.  and  68^.  damages  and  costs  ;  and  the  defendant  insists,  that, 
he  ^having  notice  of  the  said  judgment,  the  plaintiff's  title  is  not 
such  as  a  purchaser  can  safely  take  ;  so  long  as  the  said  judgment 
remains  unsatisfied ;  and  the  plaintiff  ought  to  complete  the  said 
judgment,  and  cause  satisfaction  to  be  entered  on  record,  before 
the  defendant  can  safely  accept  the  title. 

The  bill  farther  stated,  that  in  fact  Batchelor  only  caused  the 
said  judgment  to  be  signed ;  that  there  is  no  entry  of  it  on  the 
roll ;  and  that  it  has  never  been  docketed  or  entered,  as  by  the 
statute  (1)  is  required,  or  otherwise,  as  hereafter  mentioned;  and 
all,  that  appears,  relating  to  the  said  judgment,  is  an  entry  in  the 
book,  kept  by  the  Clerk  of  the  Judgments  in  the  Court  of  King's 
Bench ;  who  also  exercises  the  oflSce  of  Clerk  of  the  Dockets,  for 
inserting  in  alphabetical  order  by  the  defendant's  names  all  judg- 
ments at  the  respective  times  of  signing  the  same,  or  as  soon 
afterwards  as  conveniently  may  be;  and  whether  the  same  be 
completed  by  entry  thereof  upon  the  roll,  or  not ;  insisting,  that 
the  said  judgment,  not  having  been  entered  on  the  roll  and 
docketed,  is  not  bylaw  any  lien  upon  the  plaintiff's  real  estate; 
and  that  the  defendant's  having  notice  of  the  judgment  does  not 
afford  any  just  reason,  why  the  estate  should  be  liable  to  it. 

The  bill  therefore  prayed  a  specific  performance  ;  and  the  defen- 
dant demurred. 


Davis 

Thb 
Eabl  of 
Strath- 

MORB. 

[•420] 


Sir  Samuel  Romilly,  Mr,  Bell^  and  Mr.  Toller,  in  support  of 
the  demurrer  : 

*  *  By  analogy  to  the  decisions  upon  the  Registry  Act  (2)  the 
Court  must  in  this  case  hold,  thai  the  land  will  be  affected  in  the 
hands  of  a  purchaser  with  notice.  *  *  The  case  of  Thomas  v. 
Pledwell  (8)  is  a  direct  authority,  by  Lord  Macglbsfibld,  upon  this 
question ;  that  a  purchaser  is  bound  by  notice  of  a  judgment, 
though  not  docketed. 


[421] 
[  422  J 


Mr.  Hart  and  Mr.  Cooke,  for  the  plaintiff : 

Under  this  Act  of  Parliament  nothing  can  be  considered  as 
notice  to  the  extent  of  binding  the  land  at  law,  except  a  judgment, 
docketed   according  to  the   statute.     *     *    The  cases  upon  the 


(1)  Stat.  4  &  5  W.  &  M.  c.  20,  8.  3, 
made  perpetual  by  stat.  7  &  8  W.  &  M. 
c.  36,  8.  3.  [rep.  8.  L.  R.  Act,  1867]. 


(2)  Stat.  7  Ann.  c.  20. 

(3)  7  Vin.  Abr.  63,  pi.  6. 


[423] 
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Davis 

Thb 
Eabl  op 
Stbath- 

IfOKB. 
[  *42*  ] 


[426] 

[427] 
[428] 


Registry  Act  (i),  as  Le  Neve  v.  Le  Neve  (2),  and  those,  in  which 
upon  the  ground  of  notice  relief  has  been  given  against  the 
want  of  enrolment  of  a  bargain  and  ^sale,  have  no  general 
principle,  applicable  to  this  Act  of  Parliament.  The  ground, 
upon  which  a  court  of  equity  interfered  with  the  Registry  Act, 
having  reference  to  its  object,  is  very  distinct :  the  equitable 
right  in  the  person,  contracting  for  that  specific  estate;  with  regard 
to  which  a  subsequent  contract,  with  notice,  for  the  same  estate  is 
considered  a  fraud.  The  object  being  to  prevent  frauds  on  pur- 
chasers, by  notice  through  the  medium  of  registry,  the  effect  of  the 
omission  to  register  is,  that  the  transaction  stands  as  an  equitable 
contract  only ;  not  a  legal  conveyance.  *  *  The  cases  of  relief 
against  the  want  of  enrolment  of  a  bargain  and  sale  proceed  upon 
the  same  ground :  the  legal  estate  being  acquired  with  notice  of  the 
equitable  title  by  the  previous  contract.  The  distinction  in  this 
case  is,  that  a  judgment  gives  no  specific  right  to  the  land :  no 
stipulation  being  made  for  an  interest  in  the  land ;  and  the  statute, 
prescribing  the  particular  mode,  in  which  a  judgment  shall  be 
made  available  against  a  purchaser,  excludes  every  other  mode. 
Sir  Saiimel  RomiUy,  in  reply.     ♦     ♦     * 

The  Lord  Changbllob  [directed  that  the  demurrer  should  stand 
for  judgment,  saying]  :  This  Court,  particularly  in  questions  upon 
the  Annuity  Act  (8),  has  acknowledged  the  distinction  between 
Acts  of  Parliament,  denying  legal  effect  to  certain  instruments, 
and  declaring  them  void  to  all  intents  and  purposes ;  collecting 
from  the  more  extensive  words  the  inference,  that  the  equitable, 
as  well  as  the  legal,  jurisdiction  was  intended  to  be  prohibited. 
Upon  that  express  distinction  the  doctrine  upon  the  Annuity  Act 
has  proceeded ;  as,  if  that  Act  had  merely  declared,  that  the 
instrument  should  be  void,  all  the  contract  would  still  have 
remained ;  under  which,  though  no  interest  passed,  a  right  would 
have  been  created ;  giving  this  Court  the  power  to  interpose :  but, 
the  Act  declaring  the  instruments  void  to  all  intents  and  purposes, 
and  its  policy  requiring,  that  they  should  not  be  set  up  to  any 
intent  or  purpose,  this  Court  refused  by  the  exercise  of  its  equit- 
able jurisdiction  to  do  what  it  had  done  upon  the  Registry  Act, 
and  the  more  ancient  Act  as  to  bargains  and  sales ;  upon  which 
Acts,  though  declaring,  that  the  instrument,  if  not  enrolled,  or 

(1)  Stat  7  Ann.  c.  20.  by  stat.  53  Geo.   HI.   c.   141.   [rep. 

(2)  3  Atk.  646 ;  Amb.  436.  17  &  18  Vict.  c.  90,  s.  1]. 

(3)  Stat.  17  Geo.  IH  o.  26,  repealed 
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registered,  shall  be  void,  yet,  there  being  a  contract  between  the 
parties,  that  the  one  shall  be  vendor,  and  the  other  vendee,  with  a 
covenant  for  farther  assurance,  the  conscience  of  the  party  was  held 
to  be  bound  notwithstanding  the  statute.  Upon  similar  grounds 
Lord  Habdwicke  held  the  same  doctrine  as  to  the  Begistry  Act. 

With  regard  to  judgments  very  different  cases  may  occur.  There 
may  be,  first,  a  mere  contract  for  a  judgment :  secondly,  beyond 
that  simple  case,  an  express  recital,  that  it  shall  be  a  judgment  to 
affect  land;  and  "^there  are  many  such.  Then,  taking  into  con- 
sideration the  cases  upon  the  Act  for  enrolling  bargains  and  sales 
and  the  Registry  Act,  it  is  extremely  difficult  to  say,  if  there  is 
notice  of  such  a  contract  as  that,  expressly  reciting  the  purpose  to 
give  an  interest  in  the  land,  by  such  execution  as  can  be  taken  out, 
why,  notwithstanding  this  Act  of  Parliament,  that  notice  should  not 
have  the  effect,  which  it  would  have  in  similar  cases  of  contract 
against  those  other  Acts  of  Parliament. 

Another  instance  is  a  judgment,  obtained  merely  upon  a  contract 
for  a  debt,  by  simple-contract,  or  by  bond  :  if  the  creditor  obtained 
a  judgment,  actually  affecting  the  land,  unless  this  construction  of 
the  Act  of  Parliament  is  to  prevail,  that  no  notice  except  by  the 
actual  docket  can  have  any  effect  either  in  law  or  equity,  (a  doctrine 
open  to  much  observation)  it  is  very  difficult  to  say,  why  a  court  of 
equity  is  not  to  apply  its'general  doctrine  upon  notice  by  other  means. 
In  the  case,  that  has  been  put,  of  two  elegits,  upon  judgment  not 
docketed,  and  actual  possession  under  them,  which  is  the  strongest 
instance  of  notice,  it  must  be  contended,  that,  as  there  was  no 
docket,  a  subsequent  purchaser  might  turn  that  creditor  out  of 
possession.  Insuperable  difficulty  appears  to  me  to  arise  from  the 
case  I  put  of  lands  in  the  counties  of  Middlesex  and  Essex ;  that 
as  to  the  former  there  must  be  one  decision  under  the  Begistry  Act, 
and,  as  to  the  latter,  a  different  decision  under  this  Act  of  Parliament: 
upon  the  effect  of  notice,  as  supplying  the  want  of  the  register  in 
the  one  instance,  and  of  the  docket  in  the  other.  If  this  doctrine 
has  been  settled  by  decision,  I  shall  be  no  more  inclined  to  disturb 
it  than  the  decisions  upon  the  Begistry  Act ;  as  it  is  much  better 
to  rest  upon  decision,  than  to  hazard,  especially  upon  the  subject  of 
title,  undoing  what  has  been  settled ;  though  perhaps  not  *to  be 
perfectly  reconciled  to  principle.  It  is  surprising,  that  this  question 
should  not  have  been  settled. 


Davis 

V, 

Trh 
Earl  of 

St RATH - 
MOBB. 
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The  Lord  Chancellor  said,  the  opinion  he  had  formed  upon 
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this  case  after  much  consideration  was,  that  notice  of  the  judgment 
would  bind  the  purchaser ;  and  he  found  from  some  notes  that, 
having  formerly  consulted  Lord  Thurlow,  Mr.  Haddocks,  and 
Mr.  Llaydf  upon  the  point,  they  all  conceived,  that  any  notice  is 
sufficient,  by  analogy  to  the  case  of  the  Begistry  Act ;  and  Lord 
Bbdbsdale  is  clearly  of  the  same  opinion. 

The  demurrer  was  accordingly  allowed. 


1811. 
July  11,  15. 

Lord  Eldon, 
L.C. 


WEIGHT  V.  MITCHELL  (1). 

(18  Ves.  293.) 
Order,  after  the  bill  dismiBsed,  for  payment  of  money  out  of  Court. 

[  1 8  Ves.  293  ]  Thb  bill  was  filed  on  behalf  of  the  plaintiff  and  all  other  creditors 
of  an  intestate  for  an  account,  and  to  set  aside  the  assignment  of  a 
lease  by  the  intestate  to  two  of  the  defendants  in  trust  for  a  thircf. 
The  tenants  of  the  premises,  being  also  made  parties,  paid  the  rent 
into  Court.  The  bill  having  been  dismissed  for  want  of  prosecu- 
tion, a  motion  was  afterwards  made  by  the  assignees  of  the  lease, 
that  the  money  in  Court  should  be  paid  out  to  them. 

The  order  was  made :  but  the  Begister  declining  to  draw  it  up, 
on  the  ground  that,  the  bill  having  been  dismissed,  the  Court  had 
no  jurisdiction,  the  motion  was  repeated. 

The  LoBD  Chanobllob  said,  the  Court  had  jurisdiction  to  make 
an  order  for  payment  of  the  money  out  of  Court ;  and  directed  the 
.  order  to  be  drawn  up. 


1810. 
Ang.9, 

Lord  Eldok, 
L.C? 

[3Mer.6&3] 


KING  V.  BTmE(2). 

(3  Mer.  693.) 

Demurrer  allowed  to  a  bill  of  discovery  in  support  of  an  action  to  recover 
the  expenses  of  entertainments  given  by  the  plaintiff  under  an  agreement 
with  the  defendant  to  introduce  him  to  a  woman  of  fortune,  with  a  view  to 
marriage. 

THB'bill  stated,  that  the  defendant,  being  desirous  of  marrying 
some  person  of  fortune,  applied  to  the  plaintiff  to  introduce  him  to 
a  woman  of  that  description ;  that  the  plaintiff  agreed  so  to  do ; 


(1)  Cited,  Broum  v.  Feeney  [1906]  1 
K.  B.  663,  75  L.  J.  K  B.  494.  94  L.  T. 
460,  C.  A. 

(2)  Cited  with  approval  in  Hermann 


V.  Charhsworth  [1905]  2  K.  B.  123 
(see  pp.  130,  137),  74  L.  J.  K.  B.  620, 
93  L.  T.  284,  0.  A. 
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that  he  accordmgly  gave  many  sumptuous  entertainments,  to 
which  he  invited  the  defendant,  together  with  various  women  of 
respectability  and  fortune ;  and  that  the  defendant  undertook  to 
pay  the  expense  of  these  entertainments.  The  bill  also  stated 
various  letters  from  the  defendant  to  the  plaintiff,  by  which  it 
appeared,  that  the  defendant  had  it  in  his  power  to  marry  either 
of  the  women  so  introduced  to  him  that  he  pleased  to  select.  It 
then  proceeded  to  state,  further,  that  the  plaintiff  had  coinmenced 
an  action  at  law  to  recover  the  money  expended  in  these  entertain- 
ments, and  prayed  a  discovery  in  support  of  such  action.  The 
defendant  demurred  generally. 

The  Lord  Chancellob, 

Without  hearing  the  counsel  in  support  of  the  demurrer,  allowed 
it,  and  said  he  would  not  give  any  assistance  in  support  of  such  an 
action. 


KiKO 

Bdbb. 


WYNNE  V.  JACKSON  (1). 

(2  Eussell,  351—356;  8.  C.  6  L.  J.  (0.  S.)  Ch.  55.) 

In  a  suit  instituted  to  restrain  proceedings  on  bills  of  exchange  alleged  to 
have  been  given  for  monies  lost  at  play,  an  injunction  until  the  hearing  of 
the  cause  or  further  order  was  obtained  upon  the  answer  of  the  defendant, 
the  plaintiff  paying  into  Court  the  amount  of  the  bills  and  interest ;  but,  at 
the  hearing,  the  plaintiff  having  no  evidence  in  support  of  his  case,  and  the 
defendant  in  his  answer  denying  all  knowledge  of  the  gambling  transaction, 
out  of  which  the  bills  were  said  to  have  originated,  and  having  sworn  that 
he  gave  valuable  consideration  for  them,  though  as  to  the  particulars  of  that 
consideration  his  statements  were  vague  and  not  very  satisfactory,  the  bill 
was  dismissed  with  costs :  Under  such  circumstances  the  decree  ought  to ' 
direct  the  fund  in  Court  to  be  paid  to  the  defendant,  without  putting  him 
to  the  further  prosecution  of  the  action,  or  awaiting  its  result. 

A  holder  may  recover  in  an  English  Court  on  a  bill  drawn  in  FraDce  on 
a  French  stamp,  though,  in  consequence  of  its  not  being  in  the  form 
required  by  the  French  code,  he  had  failed  in  an  action  which  he  brought 
on  it  in  France. 

The  bill  alleged,  that  the  plaintiff,  having  lost  considerable  sums 
at  play  to  one  Gharretie,  had  given  him  a  bill  of  exchange  for  the 
amount,  which  was  subsequently  endorsed  to  the  defendant  Jack- 
son, and  was  from  time  to  time  replaced  by  other  bills ;  that 
afterwards  the  plaintiff,  while  in  France,  accepted  bills  on  French 
stamps,  drawn  on  him  by  Gharretie ;  that  he  delivered  these  bills 
to  Gharretie  in  lieu  of  the  old  bills,  which  were  then  given  up;  that 

(1)  Cited,  Brown  v.  Feenet/  [1906]  1  K.  B.  563,  75  L.  J.  K.  B.  494,  94  L.  T. 
460,  0.  A. 
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July  24,  26. 
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L.C. 

On  Appeal. 
1828. 
JVbt. 
Lord 

LTin)H1TB8T, 

L.a 

[2  Buss.  361] 
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wtmnb  Charretie  handed  over  some  of  the  new  bills  to  Jackson  without 
Jaokson.  valuable  consideration,  and  with  notice  of  the  nature  of  the  trans- 
action out  of  which  they  had  originated;  and  that  Jackson  had 
commenced  proceedings  at  law  to  recover  the  amount.  The  prayer 
was,  that  the  bills  might  be  delivered  to  be  cancelled,  and  that 
Jackson  might  be  restrained  from  suing  on  them,  and  from 
negotiating  them. 

Jackson  was  a  stock-broker.  He  denied  by  his  answer  all 
knowledge  of  the  alleged  gambling,  and  stated  that  the  bills  had 
[  ^362  ]  been  paid  to  him  by  Charretie  in  discharge  *of  a  sum  which  the 
latter  owed  him  for  monies  which  he  had  paid  in  satisfaction  of 
debts  incurred  by  Charretie  in  the  ordinary  course  of  the  business 
of  the  Stock  Exchange.  But  he  declared,  that  he  was  wholly 
unable  to  state  any  particulars  with  respect  to  those  debts,  or  the 
mode  in  which  they  were  paid,  or  the  person  with  whom  they  had 
been  contracted  ;  and  that  he  had  no  papers  or  documents  relating 
to  the  transactions. 

On  the  6th  of  May,  1825,  the  plaintiff  moved,  upon  the  defen- 
dant's answer,  for  an  injunction.  The  order  made  by  the  Vice- 
Chancellor  was,  that  the  plaintiff  should  be  at  liberty  to  pay  into 
Court  1,824Z.  48.  lOd.  (the  amount  of  the  bills,  with  interest)  on  or 
before  the  first  day  of  Trinity  Term,  and  that  thereupon  an  injunc- 
tion should  be  awarded  to  restrain  the  defendant  from  proceeding 
at  law,  until  the  hearing  of  the  cause  or  further  order.  The  money 
was  paid  in,  and  the  injunction  issued. 

It  further  appeared,  that  actions  had  been  commenced  in  the 
Courts  of  France,  in  the  name  of  a  Mr.  Mansel,  on  the  same  bills, 
which  were  the  subject  of  the  present  suit ;  but,  the  bills  not  being 
in  the  form  required  by  the  French  code,  those  actions  had  failed, 
and  Mansel  had  been  ordered  to  pay  the  costs  of  them. 

The  plaintiff  was  not  able  to  examine  Charretie  as  a  witness ; 
and  there  was  no  evidence  that  the  original  bill,  for  which  the 
others  were  afterwards  substituted,  had  been  given  for  a  gambling 
debt. 

At  the  hearing  the  Yice-Chancellor  was  of  opinion,  that  the 
circumstance  of  the  bills  being  drawn  in  such  a  form  that  the 
holder  could  not  recover  on  them  in  France,  was  no  objection  to 
[  *36s  ]  his  recovering  on  them  in  *an  English  Court ;  and  that,  as  the 
defendant  swore  that  he  had  given  valuable  consideration  for  them, 
and  there  was  no  evidence  of  their  having  arisen  out  of  a  gambling 
transaction,  the  bill  ought  to  be  dismissed  with  costs. 
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The  defendant  then  applied  to  have  the  fand  in  Court  paid       Wynne 
to  him.  Jaokbon. 

The  Vioe-Ghanobllor  expressed  some  doubt,  whether,  in  a  case 
like  the  present,  the  money  ought  to  be  paid  to  the  party  who  had 
succeeded  in  equity,  or  should  be  retained  in  Court  to  abide  the 
event  of  the  action ;  and  he  desired  the  Registrar  to  inquire  into 
the  practice. 

The  decree  finally  made  by  his  Honour  directed  that  the  defen- 
dant should  deliver  up  the  bills  of  exchange  to  the  plaintiff,  that 
the  fund  in  Court  should  be  transferred  and  paid  to  the  defendant, 
and  that  the  bill  should  be  dismissed  with  costs. 

The  plaintiff,  having  appealed  from  this  decree,  made  a  motion 
before  the  Lord  Chancellor  to  stay  the  payment  of  the  money  to 
the  defendant. 

Mr.  Sugden  and  Mr.  Girdlestone,  jun.,  for  the  plaintiff: 
*  *  The  money  is  brought  into  Court,  not  as  payment  of  the  l  354  ] 
bills,  but  as  security  for  the  payment  of  the  bills,  if,  in  the  result, 
the  holder  shall  be  found  entitled  to  recover  on  them.  The  utmost, 
therefore,  that  the  defendant  can  ask,  is,  that  the  fund  should 
remain  as  a  security  for  the  satisfaction  of  the  verdict  which  he 
may  obtain  in  his  action.  To  give  him  the  fund  at  present,  is  to 
regard  the  bringing  the  money  into  Court  as  payment  of  the  demand, 
and  not  as  mere  security. 

Mr.  Home  and  Mr.  SpencCf  contra^ 
Argued,  that  the  plaintiff,  by  his  application  to  the  "^  Court,  had  l*^'^^  ] 
submitted  to  its  jurisdiction  all  questions,  both  in  law  and  equity, 
existing  between  him  and  the  defendant  as  to  these  bills  of 
exchange;  and  that  the  defendant,  having  prevailed  here,  after 
such  long  delay,  was  not  to  be  told  that  he  must  still  proceed  with 
his  action,  but  was  entitled  to  receive  the  fund  which  had  been 
brought  into  Court. 

The  Lobd  Chancellor: 

The  present  motion  has  been  represented  as  depending  on  this 
question,  whether,  when  money  is  lodged  in  Court,  that  money  is 
to  be  considered  as  security  or  as  payment  ?  Now,  I  apprehend 
there  can  be  no  doubt,  that,  when,  in  the  course  of  a  suit  not  yet . 
brought  to  a  hearing,  money  is  lodged  in  Court,  it  cannot  be  con- 
sidered in  any  other  light  than  as  security  for  payment.     But  the 


K54 


1826.     CH.     2  RUSS.  855—856. 


[B.B. 


Wtnkb 

r. 
Jackson* 


[356] 


question  is,  whether,  on  the  hearing  of  the  cause,  it  may  not  change 
its  character,  and  whether  that,  which  was  originally  considered  as 
security,  may  not  be  adjudged  to  be  payment?  In  the  present 
case,  the  point  is  this, — Has  the  Court  a  right  to  say,  ''  You,  the 
defendant,  shall  deliver  up  the  three  bills  of  exchange,  in  respect  of 
which  you  say  that  you  had  a  right  to  sue ;  and,  on  the  other 
hand,  let  the  Court  hand  over  to  you  the  money  which  it  has 
ordered  to  be  deposited  here  ?  "  It  is  clearly  quite  impossible  that 
an  order  should  be  made  for  the  delivery  of  the  bills,  unless  at  the 
same  time  the  money  be  given  to  the  defendant.  Even  if  there 
had  been  no  such  converse  relief,  yet,  if  a  bill  is  dismissed  where 
money  has  been  brought  into  Court  by  the  plaintiff,  the  Court  must 
part  with  the  money  to  some  one  or  other ;  and  it  appears  to  me, 
that,  supposing  the  order  which  dismisses  the  bill  to  be  right,  it 
cannot  direct  the  money  to  be  paid  back  to  the  plaintiff! 

In  truth,  the  present  motion  depends  entirely  on  this  considera- 
tion,— whether,  regard  being  had  to  the  proceedings  in  equity,  the 
nature  of  the  case,  and  the  conduct  of  the  parties,  there  is  a  call 
upon  the  Court  to  send  by  its  decree  the  matter  to  law ;  or  whether 
the  parties  are  not  to  be  understood  to  have  agreed,  that  this  Court 
shall  decide  upon  their  interests  both  at  law  and  in  equity.  Giving 
credit  to  the  judgment  of  the  Court  below,  which  would  authorize 
the  payment  of  the  money,  unless  the  Court  saw  so  much  doubt  in 
the  matter  as  would  induce  it  to  stay  proceedings  on  that  decree ; 
having  looked  at  every  part  of  the  case,  and  having  attended  to  all 
that  has  been  stated  with  respect  to  discovery  and  evidence ;  it  does 
not  appear  to  me,  that  there  is  any  sufficient  reason  why  I  should 
keep  the  money  any  longer  out  of  the  pocket  of  this  defendant. 

In  refusing  this  motion,  I  put  myself  entirely  on  the  circum- 
stances of  the  case,  as  they  have  occurred  both  in  law  and  in 
equity. 

The  motion  was  refused,  with  101.  costs. 


1828.  Subsequently,  the  appeal  from  the  decree  came  on  to  be  heard 

November,     ^^i^^^  j^^^^  Lyndhurst. 


The  counsel  for  the  appellant  did  not  argue  the  case ;  and  the 
appeal  was  dismissed. 


VOL.  xc]  1887.     CH.     8  MY.  &  CR.  258—259.  855 

The  ATTORNEY-GENERAL  v.  COOPER  (1).  i837. 

Nov  2. 
(3  My.  &  Cr.  258—262.)  

An  application,  by  a  number  of  relators  named  in  an  information,  to  ^^^ 

strike  out  the  names  of  several  of  themselves,  will  not  be  granted,  even  j^q       ' 

though  the  defendants  will  not  be  prejudiced ;  unless  it  appears,  either  r  »  yc     L  p 
that,  without  the  alteration,  justice  will  not  be  done,  or  that  tiie  suit  cannot  268  ] 

be  so  conveniently  prosecuted  if  the  alteration  be  not  made. 

This  was  an  information  filed  by  the  Attomey-General,  at  the 
relation  of  Richard  Gibbs  and  eight  other  persons,  against  the 
Corporation  of  Evesham,  and  certain  private  individuals.  After 
the  defendants  had  appeared,  it  was  discovered  by  the  town  agent 
of  the  relators  that  all  the  relators  except  Gibbs  were  members  of 
the  Corporation ;  and  therefore  an  order  of  course  was  obtained  at 
the  Rolls,  on  the  petition  of  the  relators,  for  amending  the  informa- 
tion; and  the  information  was  accordingly  amended,  by  striking 
out  the  names  of  all  the  relators  except  Gibbs.  The  Six-clerk, 
however,  conceiving  that  such  an  amendment  was  irregular,  refused 
to  enter  it  in  his  book ;  and  as  the  defendants  refused  to  consent  to 
the  amendment,  a  special  application,  on  the  part  of  the  relators, 
was  made  to  the  Vice-chancellor,  for  an  order  to  amend,  by  striking 
out  the  names  of  all  the  relators  except  Gibbs,  without  costs,  upon 
amending  the  defendants'  ofiGice-copies,  and  undertaking  to  give 
security  for  payment  of  the  defendants'  costs  to  the  present  time,  if 
any  such  costs  should  be  awarded.  The  ground  of  this  application, 
stated  in  the  notice  of  motion,  was,  that  the  relators  in  question 
were  members  of  the  Corporation,  and  defendants  in  the  suit. 

The  Vice-chancellor  refused  this  motion  with  costs. 

«  *  *  *  « 

Two  motions  were  now  made,  before  the  Lord  Chancellor ;  one,       [  259  ] 
to  discharge  an  order  of  the  Vicb-Chancbllor  for  taking  the 
information  off  the  file ;  and  the  other  for  leave  to  amend. 

Sir  W.  Home  and  Mr.  Blunt  appeared  in  support  of  both 
motions,  and  stated  that  the  Attorney -OeneroTs  consent  to  the 
proposed  alteration  had  been  obtained. 

Mr.  Wigram  appeared  for  the  defendants  who  .obtained  the 
order  for  taking  the  information  off  the  file. 

Mr.  Wakefield^  for  the  Corporation  of  Evesham. 

Mr.  James  Russell^  for  another  defendant. 

(1)  Cited  in  In  re  Mathews,  Oates  v.  Mwmey  [1905]  2  Ch.  460,  74  L.  J.  Oh. 
656,  93  L.  T.  158. 
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A.-a.        Thb  Lord  Ghancbllob  [having  disposed  of   the  first  point  by 
Cooper.  discharging  the   order  for  taking  the   information   off   the 

file,  said]: 
[  261  ]  Then  I  am  to  consider  whether  there  is  ground  for  the  application 

made  by  the  relators,  that  they  may  have  leave  to  strike  out  the 
names  of  eight  of  themselves.  It  cannot  be  justly  said,  that  all 
that  the  relators  have  to  establish  in  support  of  such  an  application 
is,  that  the  defendants  will  not  be  prejudiced  by  such  an  alteration ; 
they  must  show  that  justice  will  not  be  done,  or  that  the  suit 
cannot  be  so  conveniently  prosecuted  unless  the  alteration  is  made. 
I  cannot  give  them  such  an  advantage  as  they  ask,  and  permit 
them  to  alter  the  record,  merely  because  they  may  have  a  different 
wish  at  one  time  from  that  which  they  may  have  at  another  time, 
which  may  be  the  result  of  mere  caprice.  Nothing  has  been  said 
to  show  that  there  is  the  least  necessity  for  this  alteration,  beyond 
a  mere  matter  of  feeling,  that  as  the  persons  in  question  are 
members  of  the  Corporation,  they  do  not  wish  to  be  relators  in  a 
suit  against  the  Corporation.  That  is  no  ground  for  the  alteration. 
They  may  act  upon  that  feeling,  if  they  think  fit,  by  taking  the 
course  which  has  been  mentioned  at  the  Bar ;  namely,  by  procuring 
the  dismissal  of  this  information  ;  and  then  another  might  be  filed, 
the  next  day,  at  the  relation  of  the  other  relator  only ;  but  I  cannot 
give  the  assistance  of  this  Court  for  that  purpose  by  means  of  a 
special  order,  unless  I  consider  that  justice  requires  that  the 
alteration  should  be  made.  I  do  not  raise  any  question  as  to  the 
power  or  jurisdiction  of  the  Court,  to  give  liberty  to  make  such  an 
amendment  as  is  desired ;  but  no  facts  have  been  brought  before 
me  to  justify  me  in  giving  that  liberty.  I  think,  that  if  the 
application  to  amend  had  been  originally  made  before  me,  I  should 
[  *262  ]  *have  refused  it ;  and  that,  upon  the  other  motion,  I  should  have 
ordered  the  record  to  be  restored  to  the  state  in  which  it  was  before 
the  amendment  was  made. 

The  appeal  motion  for  leave  to  amend  was  refused  with  costs. 
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CEOMFORD  CANAL  COMPANY  v.   CUTTS(l). 

(5  Eail.  Caa.  442—457.) 

By  an  old  Act  of  Parliament  giving  a  Company  power  to  make  a  canal, 
it  was  provided,  that  nothing  therein  contained  should  affect  the  right  of  the 
owners  of  land  to  the  mines  and  minerals  lying  within  or  under  the  lands  to 
be  made  use  of  for  the  canal,  and  it  should  be  lawful  for  such  owners  to 
work  such  mines,  not  thereby  injuring,  prejudicing,  or  obstructing  the 
canal.  And,  further,  that,  if  the  owner  or  worker  of  any  coal  or  mine 
should,  in  pursuing  such  mine  work  near  or  under  the  canal,  so  as,  in  the 
opinion  of  the  Company,  to  endanger  or  damage  the  same,  or  in  the  opinion 
of  the  owner  or  worker  of  the  mine,  to  endanger  or  damage  the  further 
working  thereof,  then  it  should  be  lawful  fur  the  Company  to  treat  and  agree 
with  the  owner ;  and  in  case  of  disagreement,  certain  Commissioners  were 
appointed  to  assess  the  amount  of  compensation. 

The  Commissioners  never  having  exercised  their  powers,  it  was  thought 
expedient,  for  more  easily  settling  claims  for  compensation,  to  incorporate 
the  Lands  Clauses  Consolidation  Act  with  the  Canal  Act,  and  an  Act  was 
passed  for  that  pux*pose. 

The  defendants,  in  working  their  mine,  approached  so  near  as,  in  their 
opinion,  to  endanger  the  canal,  and  negotiations  were  commenced  between 
the  plaintiffs  and  the  defendants  as  to  the  coals  necessary  to  be  left,  but  no 
terms  were  agi-eed  on. 

The  defendants  then  gave  notice  of  their  intention  to  proceed  to  arbitra- 
tion, under  the  Lands  Clauses  Consolidation  Act,  whereupon  the  Company 
filed  their  bill,  and  applied  for  an  injunction  :  Held,  by  the  Lord  Chan- 
cellor, discharging  the  order  for  an  injunction  granted  by  the  Vice- 
Chancellor  OF  England,  that  the  defendants  were  justified  in  proceeding 
before  the  proper  tribunal,  to  ascertain  how  much  com])eusation  they  were 
entitled  to. 

SemhU,  that  a  court  of  equity  has  jurisdiction,  if  it  be  satisfied  that  no 
injury  will  ensue  from  working  the  coal,  to  restrain  a  party  from  prooeeding 
to  arbitration  under  their  Act. 

On  the  3rd  of  April,  1848,  the  Vice- Chancellor  granted  an  injunc- 
tion, restraining  the  defendants,  Cutts  and  Lee,  (trustees  for 
Royston,  another  of  the  defendants),  from  taking  any  steps  or 
proceeding  to  have  the  amount  of  compensation  for  coal,  claimed 
by  a  certain  notice,  dated  the  18th  of  March,  1848,  settled  by 
arbitration,  or  in  any  other  manner ;  and  from  taking  any  steps  or 
proceedings  to  enforce  payment  of  any  compensation  for  coal  so 


1848. 
Aar.  3,  16. 

Lord 

COTTKNUAM, 
L.C. 

Shadwell, 

v.-c. 

[  6  Rail.  Cas. 
442  ] 


(1)  Cited,  Whitehouie  v.  Wolver- 
hampton and  WaUdll  Ry,  Co,  (1869) 
L.  E.  6  Ex.  6,  15,  39  L.  J.  Ex.  1,  2) 
L.  T.  558;  approved,  Knowles  v. 
Lancashire  and  Yorkshire  Ry,  Co, 
(1889)  14  App.  Cas.  248,  59  L.  J.  Q.  B. 
39,  61  L.  T.  91 ;  diet.  Chamber  Colliery 
Co,  V.  Rochdale  Canal  Co,  [1895]  A.  C. 
564,  64  L.  J.  Q.  B.  645,  73  L.  T.  258; 
cited,    New     Mobs     CtHUery     Co,     v. 


M.  8,  &  L,  Ry.  Co,  [1897]  1  Ch.  725, 
757,66  L.  J.  Ch.  381,  76  L.  T.  231. 
The  principal  case,  haying  acquired 
general  interest  and  authority  by 
these  judicial  references,  though  not 
reported  in  the  ordinary  course,  and 
therefore  not  within  the  regular  scope 
of  the  Revised  Beports,  is  now  thought 
to  be  of  such  practical  utility  as  to 
warrant  us  in  reprinting  it. — ¥,  P. 
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claimed,  or  any  part  of  such  compensation,  from  the  Gromford 
Canal  Company. 

On  the  Brd  of  November  following,  the  two  defendants  moved, 
before  the  Vice-chancellor  of  England,  to  dissolve  the  injunction. 
The  facts  stated  by  the  bill  on  which  the  injunction  was  granted, 
were,  that  an  Act  passed,  (29  Geo.  III.  c.  Ixxiv.),  incorporating  the 
Cromford  Canal  Company ;  and,  by  the  19th  section  of  that  Act, 
certain  persons  were  appointed  for  settling,  determining,  and 
adjusting  all  questions,  'matters,  and  differences,  which  should  or 
might  arise  between  the  Cromford  Canal  Company  and  the  several 
proprietors  of  and  persons  interested  in  any  lands  that  should  or 
might  be  affected  by  the  execution  of  the  powers  thereby  granted  ; 
and,  by  the  26th  section,  powers  were  vested  in  such  Commissioners 
to  determine  the  amount  of  damages  by  consent,  and,  if  parties 
could  not  agree,  then  to  summon  a  jury  for  that  purpose  ;  and,  by 
the  28th  section,  it  was  enacted,  that  the  Commissioners  should 
not  be  obliged  to  receive  and  take  notice  of  any  complaint  to 
be  made  by  any  person  for  damage  or  injury,  unless  application 
had  been  made  to  the  Canal  Company,  or  their  clerk  or  treasurer, 
within  six  months  after  such  supposed  injury  or  damage  should 
have  been  sustained.  The  84th  section  was  as  follows:  ''That 
nothing  herein  contained  shall  extend  to  defeat,  prejudice,  or  affect 
the  right  of  any  lord  or  lords  of  any  manor  or  manors,  or  of  any 
owner  or  owners  of  any  lands  or  grounds,  in,  upon,  or  through 
which  the  said  intended  canal  and  collateral  cut,  or  either  of  them, 
or  any  towing-paths,  wharfs,  quays,  trenches,  sluices,  passages, 
watercourses,  or  conveniences  aforesaid,  shall  be  made  to  the  mines 
and  minerals  lying  and  being  within  or  under  the  lands  or  grounds 
to  be  set  out  or  made  use  of  for  such  towing-paths,  wharfs,  quays, 
trenches,  sluices,  passages,  or  watercourses,  or  other  conveniences 
aforesaid,  or  any  of  them ;  but  all  such  mines  and  minerals  are 
hereby  reserved  to  such  lord  or  lords  of  such  manor  or  manors,  and 
to  such  owner  or  owners  of  such  lands  or  grounds  respectively, 
their  heirs,  executors,  administrators,  and  assigns  respectively ;  and 
it  shall  be  lawful  for  the  lord  or  lords  of  such  manor  or  manors,  or 
such  owner  or  owners  of  such  lands  or  grounds  respectively, 
(subject  to  the  conditions  and  restrictions  herein  contained),  to 
work,  get,  drain,  take,  and  carry  away,  to  his,  her,  or  their  own  use, 
such  mines  and  minerals,  not  thereby  injuring,  prejudicing,  or 
obstructing  the  said  intended  canal  and  collateral  cut,  towing-paths, 
wharfs,  quays,  *trenches,  sluices,  passages,  watercourses,  or  other 
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the  conveniences  aforesaid,  or  any  of  them,  anything  herein  con- 
tained to  the  contrary  notwithstanding."  Sect.  35:  "Provided, 
that,  if  the  owner  or  worker,  or  owners  or  workers,  of  any  coal  or 
other  mine  or  mines,  shall,  in  pursuing  such  mine  or  mines,  work 
near  or  under  the  said  intended  canal  and  collateral  cut,  or  either  of 
them,  so  as,  in  the  opinion  of  the  said  Cromford  Canal  Company,  to 
endanger  or  damage  the  same,  or,  in  the  opinion  of  the  said  owner 
or  worker,  owners  or  workers,  of  the  said  mine  or  mines,  to 
endanger  or  damage  the  further  working  thereof,  then  it  shall 
be  lawful  for  the  said  Cromford  Canal  Company  to  treat  and  agree 
with  the  owner  or  worker,  or  owners  or  workers,  for  all  such  coals 
or  other  minerals  as  may  be  near  or  under  the  said  intended  canal 
and  collateral  cut,  or  either  of  them,  as  shall  be  thought  proper  to 
be  left  for  the  security  or  preservation  of  the  said  intended  canal 
and  collateral  cut,  or  either  of  them,  or  mine  or  mines  as  afore- 
said; and  in  case  the  said  Cromford  Canal  Company,  and  such 
owner  or  worker,  or  owners  or  workers,  of  such  mine  or  mines, 
shall  disagree  in  the  satisfaction  to  be  made  for  such  coal  or  other 
mineral,  then  it  shall  be  lawful  for  the  said  Commissioners,  at  the 
request  of  the  said  Cromford  Canal  Company,  or  of  such  owner  or 
worker,  owners  or  workers,  of  such  mine  or  mines,  to  cause  a  jury 
to  be  summoned  and  impanelled,  in  the  manner  hereinbefore 
directed,  who  shall,  and  they  are  hereby  authorised  and  required, 
by  such  ways  and  means  as  aforesaid,  to  assess  and  determine 
what  satisfaction  such  owner  or  worker,  owners  or  workers,  of  such 
mine  or  mines  ought  to  have  and  receive  from  the  said  Cromford 
Canal  Company,  on  being  restrained  from  working  such  mine  or 
mines ;  and,  upon  payment  or  satisfaction  made  to  such  owner  or 
worker,  owners  or  workers,  of  such  mine  or  mines,  by  the  said 
Cromford  Canal  Company,  according  to  the  verdict  or  judgment  of 
such  jury,  such  owner  or  worker,  owners  or  workers,  of  such  mine 
or  mines,  shall  *be  and  they  are  hereby  perpetually  restrained 
from  working  such  mine  or  mines  within  the  limits  for  which 
satisfaction  shall  by  the  said  jury  be  adjudged  and  declared  to 
extend." 

That,  shortly  after  the  passing  of  the  Act,  the  canal  was 
completed. 

That  another  Act  of  Parliament  was  passed,  (8  &  9  Vict, 
c.  clxxiv.),  to  amend  the  original  Act,  which,  after  reciting  the 
appointment  of  Commissioners,  and  that  they  did  not  meet  to  carry 
the  provisions  of  the  Act  into  execution,  by  reason  whereof  no 
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^.  '  or  determining  any  question  or  matter  between  the  proprietors  of 
CuTTs.  lands,  &c.,  and  the  Company ;  and  also  reciting  that  claims  for 
compensation  were  then  pending ;  it  was,  by  the  second  section, 
enacted,  that  the  Lands  Clauses  Consolidation  Act  should  be 
incorporated  with  and  form  part  of  that  Act,  (except  only  as 
regarded  such  of  the  provisions  of  the  same  Act  as  might  not  in 
any  way  relate  to  or  concern  the  settling,  determining,  or  adjusting 
the  questions,  matters,  and  differences,  which  then  existed  or 
might  arise  between  the  said  Canal  Company  and  the  several 
proprietors  of  and  persons  interested  in  any  lands,  &c.,  or  the 
rights  or  remedies  of  the  several  parties  in  that  behalf  interested 
respectively,  or  any  of  them),  and  should  have  such  construction 
and  effect  as  should  best  enable  such  questions,  matters,  and 
differences,  to  be  respectively  settled,  determined,  and  adjusted. 

The  bill  then  went  on  to  state,  that,  at  the  request  of  the  defen- 
dant Boyston,  Mr.  P.  (a  person  in  the  employment  of  the  Company, 
but  not  their  clerk)  took  upon  himself,  without  any  authority  from 
the  Company,  to  request  Mr.  A.,  a  surveyor  and  coal  valuer,  to 
inspect  that  part  of  the  canal  under  which  the  said  defendant 
proposed  to  leave  his  coal  unworked.  That,  accordingly,  Mr.  A. 
did,  but  without  any  authority  for  that  purpose,  make  an  inspec- 
tion and  communication  with  the  defendant  Boyston,  and  a  plan 
was  submitted  by  him  to  Mr.  A.,  on  which  Mr.  A.  marked  the 
[  *446  ]  ^portion  of  coal  which  he  considered  it  desirable  to  leave  under 
the  canal. 

It  was  stated  by  the  bill,  that  the  correspondence  and  proceed- 
ings between  Boyston,  Mr.  P.,  and  Mr.  A.,  were  entirely  without 
the  privity,  knowledge  of,  or  any  authority  from  the  Company,  or 
their  clerk;  and  that  the  matter  was  first  brought  under  the 
notice  and  cognizance  of  the  complainants  by  a  letter,  in  March, 
1843,  addressed  to  the  solicitor  of  the  Company  by  Boyston's 
solicitor,  which  letter  was  as  follows: 

"  Dbar  Sir, — Six  weeks  ago  I  had  a  correspondence  with  Mr.  A., 
on  behalf  of  the  Canal  Company,  as  to  the  value  of  the  three  acres 
of  coal  lying  under  the  canal  in  Codnor  Park,  and  belonging  to  my 
client,  which  he  stated  were  necessarily  wanted  by  the  Company, 
as  a  protection  to  the  canal.  I  sent  him  Mr.  W.'s  estimate  of  my 
client's  claim,  and  not  having  any  reply  since,  I  beg  an  answer 
from  you,  as  their  official  organ,  whether  they  will  pay  the  demand 
(2,109Z.   11«.   6d.),   or  whether   my  client  must  resort   to   legal 
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proceedings,  for  he  is  prevented  from  getting  the  coal  solely  by  the 
consequences  which  would  happen  to  the  canal  were  he  to  do  so." 

That  the  solicitor  for  the  plaintiffs,  upon  receipt  of  the  last- 
mentioned  letter,  brought  it  before  the  committee  of  the  Company ; 
and  the  committee  having  considered  the  same  letter  and  matter, 
directed  Messrs.  Percy  &  Co.  to  write;  and  they  did  accord- 
ingly write  to  Eoyston's  solicitor,  as  follows :  '*  In  reply  to  your 
letter,  we  beg  to  inform  you,  that  the  price  asked  by  Mr.  Eoyston 
for  the  coal  in  Codnor  Park  is  considered  by  the  Cromford  Canal 
Company  to  be  so  extravagant  in  amount,  and  so  far  to  exceed 
what  they  are  advised  is  the  value,  that  we  are  directed  by  the 
committee  to  decline  purchasing  the  same;  and  also  to  apprise 
you,  that  your  client  is  at  liberty  to  get  the  coal,  if  he  thinks 
proper." 

Some  further  communications  took  place  between  the  parties; 
and  the  Cromford  Canal  Company  having  declined  to  purchase  the 
coal,  on  the  13th  of  October,  1847,  a  notice  was  served  on  the 
Company,  on  behalf  of  the  defendant  Boyston,  to  the  following 
effect :  "  Take  notice,  that,  in  consequence  of  notice  given  in  the 
year  1842,  by  your  agent,  Mr.  P.,  to  J.  C.  Boyston,  not  to  get  the 
coal  under  or  within  a  certain  distance  of  your  canal,  but  to  leave 
the  same  for  the  security  or  preservation  of  the  said  canal,  the  said 
J.  C.  Boyston,  although,  at  the  time  of  receiving  such  notice,  was 
getting  his  coal  contiguous  to  your  canal,  and  but  for  such  notice 
would  have  gotten  the  coal  under  the  said  canal  in  due  course  of 
workmanship,  and  has  abstained  from  getting  the  same,"  <&c. 
The  notice  then  set  forth  the  particulars  of  claim,  amounting  to 
2,1092.  11^.  6i.,  and  the  willingness  of  the  parties  to  treat;  and  it 
then  stated,  that,  unless  the  claims  were  satisfied  or  discharged,  or 
the  parties  could  agree,  that  J.  Cutts  and  Thomas  Lee,  (two  of  the 
defendants,  to  whom  the  defendant  Boyston  had  conveyed  the 
legal  estate  of  the  lands,  &c.  in  question),  would,  by  virtue  of  the 
powers  of  the  Lands  Clauses  Consolidation  Act,  incorporated  in 
the  Canal  Act,  proceed  to  arbitration  ;  and  they  thereby  nominated 
A.  B.  as  arbitrator  on  their  behalves. 

The  solicitors  of  the  Company  by  letter  stated,  that  they  would 
submit  the  defendant's  claim  to  the  committee  of  the  Company, 
in  order  to  receive  their  instructions  on  the  subject,  and  then  pro- 
ceeded as  follows :  ''  But  we  think  it  necessary  and  proper  to  warn 
you  that  the  Company  will  rely  upon  the  Acts  of  Parliament  for 
any  injury  that  may  be  done  to  their  canal  and  works  :  "  and  in  a 
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Bubseqaent  letter  they  stated  that  their  instructions  had  always 
been  to  impose  no  restriction  whatever  on  Mr.  Boyston  getting  his 
coal  in  a  proper  and  workmanlike  manner.  The  bill,  after  charg- 
ing that  Mr.  P.  and  the  surveyor  had  acted  without  any  authority 
r  •^^s  ]  from  the  Company,  prayed  that  it  might  *be  declared  thai  the 
defendants  had  not  any  right  or  claim  whatsoever  to  be  compen- 
sated for  or  in  respect  of  any  coal  formerly  the  property  of  J.  C. 
Boyston,  situate,  lying,  and  being  under  any  part  or  parts  of  the 
Cromford  Canal,  or  the  neighbourhood  thereof,  the  property  of  the 
Company,  and  for  or  in  respect  of  which,  compensation  is  claimed 
by  the  notice  of  the  13th  March,  1846 ;  and  the  bill  then  prayed 
an  injunction  in  the  form  granted  by  the  Vigb-Chancellob  of 
England. 

The  answer  of  the  defendants,-  Cutts  and  Lee,  was  to  the  effect, 
that  the  proceedings  of  Mr.  P.  and  the  surveyor  were  the  acts  of 
the  Company.  That  they  had  been  obliged  to  desist  from  working 
the  coal  on  account  of  the  danger  to  the  canal,  and  that  in  fact  it 
was  not  possible  to  get  any  part  of  the  coal  remaining  ungotten 
without  very  materially  injuring  and  damaging,  or  endangering 
the  canal  and  works,  and  that  the  same  was  necessary  to  be  left 
for  the  security  and  preservation  thereof. 

The  answer  did  not,  however,  state  that  the  defendants 
apprehended  any  injury  or  danger  to  the  mine  from  the  canal. 

On  the  8rd  April,  the  plaintiffs  moved  for  an  injunction  upon 
notice,  and  the  defendants  not  appearing,  it  issued  accordingly. 

On  the  8rd  November,  the  defendants,  by  their  counsel,  Mr. 
Stuart  and  Mr.  Follett,  moved  to  dissolve  the  injunction. 

The  Vice-Chancbllob  (without  hearing  Mr.  J.  Parker  and   Mr. 

Metcalfe,  who  appeared  in  support  of  the  injunction) : 

The  injunction,  as  I  understand  it,  is  to  restrain  the  defendants, 

.Cutts  and  Lee,  from  proceeding  under  an  authority  supposed  to 

be  conferred  by  the  Lands   Clauses   Act,    which   Act  has   been 

incorporated  into   the    Act  of    the   8   &    9    Vict.,  amending  the 

original  Act  of  the  29  Geo.  III.     Now  the  general  state  of  the 

[  M49  ]       case   is  this,   that    under  the  Act  of  *the  29  Geo.  III.,  certain 

persons  were  formed  into  a  Company,  that  is,  a  corporation,  and 

they  were  authorised  to  make  a  canal  in  a  given  manner ;  and  I 

observe  that  there  are,  so  far  as  I  can  collect,  provisions  in  the  Act 

which  authorise  compensation  to  be  given  by  the  Company  to  the 

owners,  and  so  on,  with  whom  the  Company  might  have  to  deal  for 
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the  lands  upon  which  they  might  have  to  enter  for  the  purpose  of     cbomfobi* 

making  the  canal ;  and  it  is  an  admitted  fact,  that  the  canal  has  v. 

long  been  made  and  completed.     Then  I  observe,  that  by  the       Cutts. 

84th   section  it  is  provided,  that  nothing  contained  in  the  Act 

**  shall  extend  to  defeat  or  prejudice,  or  affect  the  right  of  any  lord 

or  lords  of  manors,"  and  so  on,  in,  upon,  or  through  which  the 

canal  shall  be  made,  to  the  mines  and  minerals  which  lie  under 

the  manors  or  lands;   ''and  it  shall  be  lawful  for  the  lords  of 

manors  and  the  owners  of  lands,"  and  so  on,  to  work  the  mines, 

not  thereby  injuring,  prejudicing,  or  obstructing  the  intended 

canal. 

It  appears  to  me,  therefore,  that  the  legitimate  effect  of  the  Act 
of  Parliament  is  this  :  to  have  vested  in  the  Company,  the  canal  and 
all  such  parts  of  any  lands  taken  for  the  purpose  of  making  the 
canal,  as  should  be  necessary  for  the  preservation  of  the  canal ; 
and  that,  if  the  canal  passes  over  coals,  the  lords  and  the  owners 
of  the  coals  may  work  the  coals,  not,  however,  thereby  prejudicing 
the  canal.  I  admit  this  may  raise  questions,  one  of  which  may  be, 
how  far  a  certain  act  done  by  a  lord  of  the  manor  for  the  purpose 
of  getting  his  coal  under  or  by  the  side  of  the  canal  is  prejudicial 
to  the  canal ;  but  provided  lords  of  manors  can  work  the  coals 
which  are  under  the  canal  without  injuring  the  canal,  it  appears 
to  me  they  are  at  full  liberty  so  to  do.  So  far,  however,  as 
the  coals  under  the  canal  may  be  absolutely  necessary  to  be 
preserved  in  the  state  in  which  they  originally  were,  for  the 
preservation  of  the  canal,  it  appears  to  me,  either  the  fee-simple  of 
the  coals  is  vested  in  the  corporation,  or  at  any  rate  all  right  of  the 
lord  or  former  owner  of  the  coals  to  work  them  is  taken  away. 

Now,  that  being  the  state  of  the  case,  the  Act  of  the  8  &  9  [^^0] 
Vict,  was  passed,  which,  taking  notice  that  there  had  been  in  effect 
a  total  cessation,  if  I  may  use  the  expression,  of  the  powers  of  the 
Parliamentary  arbitrators  appointed  under  the  original  Act,  and- 
reciting  that  certain  claims  for  compensation  under  the  first  recited 
Act  were  preferred  against  the  Canal  Company,  "and  are  now 
pending,  and  the  same  cannot  be  determined  by  reason  of  the 
default  BO  apprehended,  and  believed  to  have  been  made  as  afore- 
said.'* Then  it  is  enacted,  that  certain  provisions  shall  be  dealt 
with  as  the  Act  provides  ;  and  then,  by  the  second  section,  "  That, 
for  the  purpose  of  enabling  all  questions,  matters,  and  differences, 
which  now  exist,  or  shall  or  may  arise  between  the  Cromford  Canal 
Company  and  the  proprietors  of  lands,"  it  is  enacted,  "  That  the 
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Lands  GlaaseB  Consolidation  Act,  1845,  shall  be  incorporated  with, 
and  form  part  of  this  Act ; "  and  then  there  is  this  exception : 
{**  Except  only  as  regards  such  of  the  provisions  of  the  same  Act 
as  may  not  in  any  way  relate  to  or  concern  the  settling,  deter- 
mining, or  adjusting  of  such  questions,  matters,  and  differences 
respectively,  or  the  rights  or  remedies  of  the  several  parties  in 
that  behalf  interested  respectively,  or  any  of  them ;)  and  shall 
have  such  construction  and  effect  as  shall  best  enable  such  questions, 
matters,  and  differences,  to  be  respectively  settled,  determined,  and 
adjusted,  according  to  the  true  intent  of  the  said  recited  Acts,  and 
this  Act  respectively."  Then,  when  you  look  to  the  Lands  Clauses 
Consolidation  Act,  and  turn  to  this  particular  section,  which  is 
supposed  to  bear  precisely  on  the  case,  you  find  it  couched  in  this 
language :  that,  '*  if  any  party  shall  be  entitled  to  any  compensation 
in  respect  of  any  lands,  or  of  any  interest  therein  which  shall  have 
been  taken  for  or  injuriously  affected  by  the  execution  of  the  works, 
and  for  which  the  promoters  of  the  undertaking  shall  not  have 
made  satisfaction  under  the  provisions  of  this  or  the  special  Act ;  " 
''  And  if  such  party  shall  desire  to  have  the  same  settled  by  arbitra- 
tion, it  *shall  be  lawful  for  him  to  give  notice  in  writing  to  the 
promoters ;  "  and  so  on,  in  a  particular  manner  specified. 

Now,  just  observe  how  it  stands.  It  is  impossible  not  to  assume, 
even  if  there  were  no  express  allegation,  but  that  such  compensation 
as  was  fit  and  right  to  be  made  in  respect  of  the  original  formation 
of  the  canal  over  the  coal  mine  in  question  has  been  paid  and  settled. 
I  take  it  for  granted,  from  the  length  of  time  that  that  has  been 
established,  that  nothing  is  due  in  respect  of  the  original  formation 
of  the  canal  over  the  coal  in  question;  but  it  stands  in  this 
manner,  that,  by  the  effect  of  making  the  canal  under  the  Act  of  the 
29  Geo.  III.,  the  Company  have  a  clear  right  to  the  possession  of 
their  canal  complete,  so  as  they  shall  not  be  injuriously  affected  by 
any  lord  or  owner  of  coals  working  the  coals  to  the  prejudice  of  the 
canal.  He  may  work  his  coal  as  he  pleases,  provided  he  does  no 
prejudice  to  the  canal.  Has  a  case  arisen  here,  in  which  it  can  be 
said  that  the  68th  section  of  the  Lands  Clauses  Act,'which  refers  to 
the  case  of  a  party  being  entitled  to  any  compensation  in  respect  of 
lands,  or  any  interest  therein,  which  shall  have  been  taken,  or 
injuriously  affected  by  the  execution  of  works,  or  the  making  the 
canal,  applies  ?  It  appears  to  me  that  the  case  provided  for  by  the 
Lands  Clauses  Act  is  just  the  converse  of  that  for  which  the  defen- 
dant is  contending.     If  it  was  intended  by  the  Company  to  do  any 
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injury,  then  I  admit  the  68th  section  would  apply ;  but  it  is  not 
intended  by  the  Company  to  do  anything  but  this,  as  I  understand 
it — that  the  lord  of  the  manor  himself  wishes,  in  eflfect,  to  do  the 
injury,  that  is,  to  work  his  coals,  and  uses  a  species  of  threat  which, 
although  not  expressed,  is  necessarily  implied;  for,  the  act  of 
working  the  coal  creates  a  fear  in  the  Company  that  they  may  be 
under  the  necessity  of  purchasing  the  coals  in  order  to  free  them- 
selves from  any  injury  which  may  arise  by  any  act  of  the  owner  of 
the  coal ;  whereas  the  Company  only  require  to  be  as  they  have 
been  for  a  great  number  of  years,  namely,  in  quiet  and  undisturbed 
*posses8ion  of  their  canal,  without  any  injury  to  be  done  to  them  by 
any  act  of  the  owner  of  the  coals. 

It  appears  to  me,  that  this  is  a  case  in  which  the  provisions 
of  the  Act  of  the  8  &  9  Yict.,  which  amended  the  Canal  Act, 
including  as  part  of  its  provisions  those  of  the  Lands  Clauses  Act, 
really  does  not  apply,  and  I  apprehend  it  is  now  the  settled  juris- 
diction of  this  Court,  that  parties  have  no  right  to  proceed  under 
the  Lands  Clauses  Act,  or  the  Railways  Clauses  Act,  and  so  on,  or 
to  take  on  themselves  to  deal  in  any  other  way  than  that  which  the 
Acts  have  particularly  pointed  out ;  and  if  a  case  arises  in  which  you 
find  that  a  party,  under  pretext  of  proceeding  according  to  the 
provisions  of  the  Lands  Clauses  Act,  is  really  not  so  proceeding  at 
all,  I  apprehend  that  the  Court  has  as  much  a  right,  according  to 
the  principles  of  former  decisions,  to  restrain  the  proceedings  under 
the  Lands  Clauses  Act,  with  regard  to  a  jury  or  any  other,  as  it  has 
a  right,  which  it  has  repeatedly  exercised,  of  preventing  a  party 
from  proceeding  on  a  notice  to  take  lands.  And  that  being  my 
opinion,  I  cannot  help  thinking  this  injunction  ought  not  to  be 
dissolved,  and  I  must  refuse  this  motion,  with  costs. 


Cromfobd 
Canal  Co. 

V. 
CUTTB. 


IU52  ] 


The  defendants  now  renewed  their  motion  to  dissolve,  by  way  of 
appeal,  from  the  decisions  of  the  Yice-Chancellor. 


JVW.  16. 


Mr.  Stuart  and  Mr.  Follettf  for  the  appellants,  contended,  that 
the  84th  and  85th  clauses  of  the  original  Act  gave  the  proprietors 
of  coal  a  right  to  compensation  in  two  cases— where  injury  was 
likely  to  result  to  the  canal — or  where  injury  was  likely  to  result  to 
the  mine.  That  the  time  for  claiming  such  compensation  was  not 
limited,  but  the  provisions  of  the  Act  were  prospective,  and  came 
into  operation  whenever  the  injury  was,  in  the  opinion  of  either 
party,  likely  to  arise;  that  time  was  clearly  not  confined  to  the 
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^completion  of  the  canal.  The  machinery  for  obtaining  compensation 
under  the  original  Act  having  failed,  the  Act  of  the  Queen  supplied 
the  defect,  by  giving  parties  entitled  to  compensation  the  powers 
provided  by  the  Lands  Clauses  Consolidation  Act  for  proceeding  to 
arbitration  and  summoning  a  jury.  The  fact  that  injury  was  likely 
to  ensue  was  to  be  the  sole  motive  for  employing  the  machinery  of 
the  Act,  and  the  jury  would  assess  the  quantity  as  well  as  value  of 
the  coal  to  be  left.  If  the  jury  found  that  it  was  not  necessary  to 
leave  any  coal  there,  the  owner  would  be  entitled  to  no  compensation. 
That  the  whole  question  was,  whether  the  owner  was  or  not  legally 
entitled  to  compensation,  and  a  sufficient  legal  Court  was  established 
by  the  Act  for  settling  this  without  the  interference  of  a  court 
of  equity.  That  there  were  no  equitable  circumstances  to  bring  this 
case  within  the  jurisdiction  of  the  Court.  The  Company  had,  at 
all  events,  expressed  an  opinion  that  the  defendants  could  not 
proceed  with  the  working  of  the  coal  without  injury  to  the  canal, 
and  that  was  sufficient  to  justify  the  defendants  in  taking  the  steps 
provided  by  the  Act  for  estimating  the  amount  of  compensation  to 
which  they  were  entitled. 


Mr.  J.  Parker  and  Mr.  Metcalfe  contended,  that  the  facts  as 
stated  by  the  bill  did  not  entitle  the  defendants  to  compensation, 
and  therefore  the  Court  had  the  power  to  prevent  them  from  taking 
steps  which  seemed  to  presume  the  right.  The  words  of  the  84th 
section  did  not  refer  to  absolute  injury,  but  to  qualified  or 
unnecessary  injury,  in  consequence  of  the  owners  proceeding  in  an 
unworkmanlike  manner.  It  was  so  decided  in  The  Dudley  Canal 
Company  v.  Grazebrook  (i).  That  the  Company  were  the  parties 
entitled  to  judge  of  the  injury  likely  to  be  suflfered  by  themselves ; 
and  if  they  considered  that  it  would  be  more  beneficial  to  suffer  the 
[  *i^i  ]  injury  *than  to  buy  the  coal,  they  had  the  power  to  do  as  they  had 
done  in  the  present  case,  viz.  to  allow  the  owner  to  proceed,  he 
being  only  liable  for  injury  done  to  the  canal  in  the  event  of  his 
getting  his  coal  in  an  unworkmanlike  manner.  It  never  could  be 
the  intention  of  the  Legislature  to  compel  the  Company  to  buy  coal, 
amounting  to  2,000Z.,  when  the  injury  likely  to  be  inflicted  might 
only  amount  to  201.  The  case  of  injury  to  the  coal-owner  was  not 
made  by  the  answer,  nor  was  it  alleged  that  he  apprehended  any 
from  the  canal ;  the  sole  reason  for  his  discontinuing  to  work  his 
'  coal  was,  tbat  he  might  be  liable  for  any  injury  which  might  thereby 

(1)  35  R,  R.  212  (1  B.  *  Ad.  59). 
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ensue  to  the  canal.  The  Company  had  exonerated  them  from  all 
liability,  by  not  calling  upon  them  to  desist  from  working ;  and 
they  had,  therefore,  no  right  to  compensation ;  and  the  Court  had 
the  power  to  declare  that  they  had  not  brought  themselves  within 
the  Act,  and  to  prevent  them  from  summoning  a  jury. 

The  Lord  Chancellor,  without  hearing  a  reply : 

If  the  coal-owner  sustains  injury,  by  getting  less  coal,  or  by 
working  in  a  less  beneficial  manner,  for  the  sake  of  not  injuring  the 
canal,  he  will,  in  the  same  manner  as  if  he  be  under  notice  to  leave 
a  third  of  the  coal  or  a  pillar,  have  a  right  to  compensation.  In 
this  case  both  parties  at  one  time  concurred  in  the  belief  that  injury 
was  likely  to  be  done  to  the  canal  by  working  the  coal  under  it;  but 
now  the  Companies  say  no  damage  will  be  done.  The  question  is, 
whether  the  defendants  are  to  be  restrained  from  taking  any  pro- 
ceeding to  have  the  amount  of  compensation  for  coal  claimed,  in 
consequence  of  the  notice  given  to  the  Company,  settled  by 
arbitration,  and  from  in  any  other  manner  enforcing,  or  taking  any 
proceeding  to  enforce,  the  payment  of  the  compensation  for  coals 
claimed  by  the  defendants. 

Now,  in  order  to  decide  that  question,  it  is  not  necessary  to  come 
to  any  conclusion  as  to  the  rights  of  *the  parties  in  regard  to  the 
matters  in  difference  between  them.  But,  in  order  to  resist  this 
motion,  the  plaintiff  must  show  such  an  equity  as  entitles  him  to 
the  interference  of  the  Court,  by  injunction.  The  conclusion  to 
which  the  Vicb-Chancbllor  came  was,  that  there  was  an  equity, 
because,  under  the  Canal  Act,  the  coal  passed  to  the  Company,  and 
that  the  defendants  had  no  right  to  compensation  for  any  coal  under 
the  canal,  and  that  the  owner  must  have  received  compensation  at 
the  time  the  canal  was  made ;  but  the  facts  of  the  case  do  not 
support  any  such  equity,  and  I  cannot  come  to  that  conclusion,  which 
is  inconsistent  with  the  terms  of  the  Act.  It  appears  to  me  that 
that  Act  gave  the  right  of  working  under  the  canal,  on  the  terms 
that  no  possible  injury  should  be  done  to  the  canal.  The  84th 
clause  provides,  "  that  nothing  therein  contained  shall  affect  the 
right  of  the  owners  of  land  through  which  the  canal  shall  be  made 
to  the  mines  and  minerals  lying  within  or  under  the  lands  to  be 
made  use  of  for  the  canal,"  &c. ;  but  all  such  mines  and  minerals 
were  thereby  reserved  to  such  owners  of  land,  and  it  should  be 
lawful  for  such  owners  of  land  (subject  to  the  conditions  and 
restrictions  therein  contained)  to  work,  get,  &c.  such  mines  and 
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minerals,  "not  thereby  injuring,  prejudicing,  or  obstructing  the 
canal."  Now,  that  clause,  read  by  itself,  is  free  from  any  ambiguity 
or  doubt.  The  owner  of  land  may  work  and  carry  away  the  coal, 
provided  he  does  no  harm  to  the  canal  in  getting  it.  That  is  a 
restriction  on  his  right ;  whether  the  Company  purchase  the  coal  or 
not,  he  is  restricted  from  getting  it  if  he  thereby  injure  the  canal. 
It  is  necessary,  in  any  event,  that  he  should  provide,  at  his  own 
risk,  against  any  mischief  to  the  canal.  Then  the  85th  section 
provides,  "  that  if  the  owner  or  worker  of  any  coal  or  other  mine 
shall,  in  pursuing  such  mine,  work  near  or  under  the  canal,  so  as, 
in  the  opinion  of  the  Company,  to  endanger  or  damage  the  same, 
or  in  the  opinion  of  the  owner  or  worker  of  the  mine  to  endanger 
*or  damage  the  further  working  thereof,  then  it  shall  be  lawful  for 
the  Company  to  treat  and  agree  with  the  owner  or  worker  of  all  such 
mines  or  minerals  as  might  be  near  or  under  the  canal,  and  should 
be  thought  proper  to  be  left  for  the  security  or  preservation  of  the 
canal  or  mine  as  aforesaid ;  "  and,  in  case  of  disagreement,  the 
Commissioners,  at  the  request  of  either  party,  were  to  summon  a 
jury  to  assess  what  satisfaction  the  owner  or  worker  of  the  mine 
should  receive  from  the  Company.  The  plaintifif  says  he  has  an 
equity  to  restrain  the  defendants,  because  they  are  using  the 
machinery  for  ascertaining  compensation  under  the  modem  Acts, 
for  a  purpose  not  contemplated  by  the  Canal  Act.  The  owner  is 
entitled  to  take  his  coal,  but  not  so  as  to  injure  or  destroy  the 
canal.  The  84th  section  expressly  says  he  may  take  so  much  as 
he  can,  consistently  with  the  rights  of  the  Canal  Company.  It  may 
be  proper,  for  the  safety  and  preservation  of  the  canal,  to  take  some 
part  and  leave  other  parts  of  the  coal.  The  damage  may  be  partial 
only,  or  he  may  be  obliged  to  work  in  a  less  beneficial  manner ; 
and  then  the  85th  section  applies,  and  the  machinery  of  the  Act  is 
put  in  operation  to  ascertain  how  much  the  coal-owner  is  prejudiced. 
There  might  be  a  case  where  no  damage  to  the  owner  would  accrue. 
If  the  coal-owner's  power  and  control  over  his  mine  be  not  inter- 
fered with  by  the  rights  vested  in  the  Company,  then  it  will  not  be 
necessary  to  put  in  operation  the  machineryof  the  Act  if  the  damages 
be  merely  imaginary  ;  but  I  have  it  in  evidence  that  the  agents  of 
the  Company  at  one  time  thought  there  would  be  injury  to  the 
canal  by  the  defendants  working  their  coal,  and  notice  to  that  effect 
was  given  to  the  coal-owner. 

The  claim  made  by  him  may  exceed  the  amount  of  compensation 
to  which  he  is  entitled,  or  it  may  not.    I  do  not  know  how  much 
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may  be  recovered  by  the  owner ;  but,  when  the  machinery  provided 
by  recent  Acts  was  not  in  operation,  the  defendants  were  unable  to 
assess  the  amount  of  *their  claim.  They  are  now  entitled  to  proceed, 
not  for  the  purpose  of  seeing  whether  the  Company  like  to  purchase 
the  coal  or  not,  but  to  ascertain  whether  there  be  or  not  any  injury 
either  to  the  owner  of  the  coal  or  the  Canal  Company. 

There  was  a  negotiation  by  certain  authorised  agents  of  the 
Company,  who  were  employed  to  treat  with  the  owner  as  to  the 
quantum  of  damage,  and  they  were  of  opinion,  that  his  continuing 
to  work  would  injure  the  canal.  The  amount  of  damage  is  a 
matter  of  evidence,  but  the  ground  on  which  the  plaintiflf  comes  for 
an  injunction  is,  that  there  is  no  injury.  If  I  had  been  satisfied 
that  no  injury  would  arise,  and  that  there  was  no  damage  to  the 
defendants,  I  might  have  interfered  by  injunction  to  prevent  the 
defendants  taking  any  proceedings.  But  it  is  clear  that  it  was  at 
one  time  thought,  by  both  parties,  that  injury  would  arise ;  and  I 
cannot  say  the  defendants  are  wrong  in  submitting  this  case  to  the 
proper  tribunal,  to  ascertain  how  much  compensation  they  are 
entitled  to,  that  tribunal  being  expressly  provided  to  decide  matters 
of  right  between  owners  of  mines  and  the  Company.  But  the 
injunction  prohibits  their  doing  that.  I  do  not  see  that  the 
Vicb-Chancellob  gave  any  opinion  on  this  part  of  the  case,  as  he 
decided  that  the  owner  must  be  presumed  to  have  received  com- 
pensation. On  that  view  of  the  case,  the  order  of  the  Vicb- 
Chancellob  must  be  discharged,  and  the  injunction  granted  by  him 
must  be  dissolved,  but  without  costs. 


c  rom  ford 
Canal  Co. 

V. 
CUTTS. 

[•467  J 


BKOWN  V.  SAWER(l). 

(3  Beav.  598—600.) 

One  of  two  co-plaintiffs  who  had  authorised  the  institution  of  a  suit 
refused  to  proceed  therein.  The  other  plaintiff  obtained  on  motion  an  order 
to  amend  by  making  him  a  defendant  and  ordering  him  to  pay  the  costs. 

This  bill  was  filed  by  William  Frederick  Brown  and  Martha 
Gresham  against  several  defendants  pursuant  to  a  written  retainer 
given  by  them  to  their  solicitor. 

After  the  account  had  been  got  in,  the  plaintiff,  W.  F.  Brown,  [by  a 
written  notice  given  to  his  solicitor,  withdrew  from  the  suit  and 
forbade  him  taking  any  further  steps  therein]. 

(1)  Cited,  In  re  Mathetus,  Oates  v.  Mooney  [1905]  2  Ch.  460,  74  L.  J.  Ch. 
656,  93L.  T.  158. 


1841. 

BolU  Court, 

Lord 

Lanodalk, 

M.R. 

[3BeaT.698] 
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rrowk  a  motion  was  now  made  on  behalf  of  Martha  Gresham,  the  other 

Sawbb.  co-plaintiff  in  the  suit,  that  she  might  be  at  liberty  to  amend  the 
bill  by  striking  out  the  name  of  W.  F.  Brown  as  a  co-plaintiff,  and 
by  making  him  a  defendant,  and  that  W.  F.  Brown  might  be 
ordered  to  pay  to  Martha  Gresham  the  costs  occasioned  by  such 
amendment,  and  also  the  costs  of  giving  any  security  for  costs  which 
the  defendants,  [or  any  of  them,  might  be  entitled  to  in  consequence 
of  such  amendment,  and  also  the  costs  of  and  incident  to  this 
application  to  be  taxed  as  between  solicitor  and  client]. 

Mr.  Anderdon  in  support  of  the  motion. 

[  699  ]  Mr.  WiUcock  for  the  plaintiff  Brown,  and 

Mr.  Ten'ell,  for  the  principal  defendant,  opposed  the  motion ; 
and  contended  [that  one  plaintiff  could  not,  adversely,  obtain  such 
an  order  as  was  now  asked,  merely  because  he  could  not  agree  with 
his  co-plaintiff  in  the  mode  of  prosecuting  the  suit:  The  Attorney- 
General  v.  Cooper  (i)].* 

Mr.  Hall  appeared  for  other  defendants,  who  had  no  objection. 

The  Master  of  the  Bolls: 

I  think  I  must  make  the  order.  It  is  a  case  in  which  two  plain- 
tiffs claiming  similar  rights  gave  joint  authority  to  institute  the 
suit.  The  bill  was  filed,  and  the  answer  states  that  one  of  the 
plaintiffs  impeaches  the  propriety  of  the  suit ;  by  letter  also  he 
forbids  its  further  prosecution,  and  thus  compromises  the  rights  of 
the  other  co-plaintiff.  If  the  case  stood  here,  I  believe  it  would  be 
in  the  same  situation  as  Small  v.  Atwood  (2) ;  but  this  case  goes 
further;  for  the  plaintiff,  who  had,  in  this  case,  given  written 
[  *600  ]  instructions  *to  his  solicitor,  afterwards  revokes  the  authority,  and 
prevents  the  other  plaintiff  going  on  with  the  suit.  The  case  is 
within  the  words  of  the  case  of  The  Attorney-General  v.  Cooper^  the 
suit  cannot  be  prosecuted  unless  the  alteration  is  made,  and  there- 
fore ''justice  will  not  be  done  unless  the  alteration  is  made."  I 
think,  therefore,  that  this  order  must  be  made,  but  on  such  terms 
as  will  be  just  towards  the  defendants,  and  by  securing  the  costs  of 
suit  already  incurred;  and  Mr.  Brown,  the  co-plaintiff,  having,  by 
revoking  the  authority,  made  this  application  necessary,  ought 
therefore  to  pay  the  costs. 

(1)  Antt,  p.  855.  (2)  Younge,  407. 
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ROBARTS  V.  JEFFERY8.  im 

(8  L.  J.  (0.  S.)  Oh.  137—141.)  RolUCourt, 

What  possession,  and  what  agreement  as  to  the  possession  of  title  deeds,   ^^^^^^  M.R. 
shall  constitute  an  equitable  lien.  [  8  L.  J.  (0.  S.) 

Ch    137  1 

A  mortgagee  having  refused  to  reconvey  and  deliver  up  the  title  deeds,  '        ^ 

though  the  amount  of  the  mortgage  money  and  interest  was  tendered  to 
him  on  the  day  on  which  the  mortgage  was  redeemable,  a  decree  was  made 
against  him,  with  costs ;  and,  the  money  having  been  paid  into  Court,  no 
interest  was  allowed  to  him  subsequent  to  the  tender. 

If  a  solicitor  takes  a  promissory  note  for  his  costs  payable  on  demand,  he 
loses  his  lien,  since  the  promissory  note  carries  interest(l). 

The  plaintiff  had  purchased  an  equity  of  redemption  of  an  estate, 
on  which  there  was  a  mortgage  which  was  irredeemable  till  the  5th 
of  January,  1828.  That  mortgage  subsequently  became  vested  in 
the  defendant  Jefferys. 

Jefferys  was  a  solicitor  and  banker.  A  large  balance  on  a  banking 
account  was  due  to  him  and  his  partner  Gurr  from  the  mortgagors ; 
and  this  balance  now  belonged  to  Jefferys.  He  claimed  a  lien  for 
this  balance  on  the  title  deeds. 

He  had  also  been  solicitor  to  the  mortgagors,  and  claimed  a  large 
sum,  as  due  partly  to  him  alone,  and  partly  to  him  and  his  partner 
Parkin,  for  costs.  For  these  costs  also  he  insisted  on  a  lien  upon 
the  title  deeds. 

On  the  5th  of  January,  1828,  the  plaintiff  tendered  to 
Jefferys  the  amount  of  the  mortgage  money  and  interest,  and 
800/.  to  cover  the  alleged  claim  for  costs.  Jefferys  refused  to 
accept  the  money,  and  to  reconvey  the  estate,  and  deliver  up  the 
title  deeds.  A  bill  was  filed  against  him  without  delay,  and  the 
money  paid  into  Court  on  the  application  of  the  plaintiff. 

Jefferys  had  some  years  before  taken  a  promissory  note  for  the 
amount  of  the  costs,  which  were  further  secured  by  indorsing  to 
him  a  bill  of  exchange  for  a  part  of  the  amount.  The  mortgagors 
were  all  bankrupts. 

There  were  two  questions — first,  whether  Jefferys  had  any  lien 
for  the  balance  due  to  him  on  the  banking  account. 

Secondly,  whether  he  had  any  lien  for  his  costs. 

On  the  latter  question,  Cowell  v.  Simpson  (2),  and  Batch  v.  Symes  (3), 
were  cited. 

Mr.  Tinney  and  Mr.  RusseU  appeared  for  the  plaintiff. 

(1)  Followed   on   this  point,  In  re  (2)  10  R.  R.  181  (16  Ves.  275). 

Taylor, StUemanand  Underwood [1891]  (3)  23  R.  R.  195  (T.  &  R.  87). 

1  Ch.  590.  597,  598. 
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RoBARTs  Mr.   Bickersteth,   Mr.  Beames  and   Mr.  Fonhlanque,   for   the 

Jefferyb.     defendants. 

The  Master  of  the  Eolls: 

The  question  in  this  case  depends  upon  a  very  few  facts.  In  the 
year  1816,  three  persons  of  the  name  of  Burgess  were  entitled  to 
three-fourths  of  the  property  in  question,  and  they  made  a  mortgage 
of  this  property  to  a  lady  of  the  name  of  Mrs.  Murton,for  the  sum,  I 
think,  of  3,555il.  Mrs.  Murton  died  in  two  or  three  years,  and 
Mr.  Dickerson,  and  Mr.  Jeflferys,  one  of  the  defendants  in  this 
cause,  were  her  executors.  Mr.  Dickerson  and  Mr.  Jeflferys  assigned 
this  mortgage  to  a  person  of  the  name  of  Vinall,  and  Vinall  after- 
wards assigned  that  mortgage  to  Mr.  Dickerson,  who  had  been  an 
executor  of  Mrs,  Murton.  Upon  that  occasion  the  Burgesses,  the 
original  mortgagors,  joined  in  the  assignment ;  and  the  mortgage, 
which  had  originally  been  in  the  common  form — I  suppose,  a  mort- 
gage, redeemable  at  the  end  of  six  months,  or  at  the  end  of  twelve 
months — was  then  made  irredeemable  till  the  5th  of  January,  1828. 
Mr.  Dickerson  continued  the  mortgagee  of  this  property,  and,  in  the 
year  1823,  the  bankers  at  Maidstone,  known  under  the  name  of 
Edmeads  &  Co.,  became  the  purchasers  of  the  equity  of  redemption. 
It  is  immaterial  to  state  the  intermediate  changes  of  the  property  from 
Thomas  and  John  Burgess  the  younger — that  is  quite  immaterial  ; 
but,  in  the  year  1823,  the  bankers  at  Maidstone,  Edmeads  &  Co., 
became  the  purchasers  of  the  equity  of  redemption  of  this  pro- 
perty; being  the  purchasers,  they  conveyed  to  the  present  plaintiflF, 
Mr.  Robarts,  a  banker  in  London. 
[  138  ]  It  was  assumed,  by  the  defendants,  in  the  argument,  that  Bobarts 

was  a  creditor  to  a  very  considerable  amount  of  Edmeads  &  Co., 
and  that  he,  therefore,  took  this  conveyance  with  a  view  of  secur- 
ing that  debt,  or  part  of  that  debt :  that  was  stated  without  any 
evidence  in  the  case:  it  would  not  have  been  material  if  it  had 
been  true,  but  there  is  no  evidence  whatever  of  any  such  fact;  and 
the  fact  is  alleged  to  be  the  other  way.  Mr.  Bobarts  is  the  member 
for  Maidstone,  and  it  is  probable  therefore  he  had  connexions  with 
those  bankers,  which  gave  him  a  disposition  to  oblige  them,  by 
relieving  them  from  holding  an  estate  of  the  value  of  about  12,000Z. 
The  particular  date  of  Mr.  Bobarts's  conveyance  is  on  the  12th  of 
December,  1823.  He  immediately  gave  notice  to  Mr.  Jeflferys  and  to 
Mr.  Dickerson,  the  mortgagee,  that  he  had  become  the  purchaser  of 
the  equity  of  redemption,  and  that  he  desired  to  redeem  it.      He 
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could  not  compel  a  redemption,  because,  by  the  assignment  of  Robaets 
the  mortgage,  which  was  made  subsequently  to  Mrs.  Murton's  jbpfbbys. 
death,  the  mortgage  was  made  irredeemable  till  the  5th  of  January, 
1828.  He  could  not,  therefore,  compel  a  redemption,  but  he 
applied  for  a  redemption ;  that  application  was  unsuccessful ; 
Mr.  Jefferys  and  Mr.  Dickerson  refused  the  application.  The 
application  was  made  to  both,  Mr.  Jefferys  being  the  solicitor  of 
Mr.  Dickerson. 

In  the  year  1822,  prior  to  the  purchase  by  the  Maidstone  bankers, 
Mr.  Dickerson,  with  the  consent  of  the  Burgesses,  delivered  the 
deed,  which  he  held  as  mortgagee,  to  Mr.  Jefferys,  as  is  alleged  in  the 
bill,  simply  with  the  view  to  take  measures  for  effecting  a  sale  of 
this  property,  and  for  preparing  an  abstract  of  the  deeds.  Mr. 
Jefferys  has  delivered  a  bill  of  costs,  in  which  he  stated  the  delivery 
of  the  deeds  for  that  purpose,  which  I  shall  read  from  his  bill  of 
costs :  **  Attending  Mr.  Dickerson  for  title  deeds  in  his  possession, 
in  order  to  prepare  an  abstract  thereof  at  Burgess's  request,  giving 
Mr.  Dickerson  receipt  for,  and  undertaking  to  return  the  same,  and 
attending  him  afterwards. — Drawing  instructions  for  abstract  of  the 
title  of  Mr.  Burgess  to  the  Road  Farm,  and  Flood  Mill  estates ;  *'  these 
being  the  estates  in  question.  It  is  said  that  this  representation  by 
Mr.  Jefferys  himself  of  the  purpose  for  which  these  deeds  were 
delivered,  is  a  most  inaccurate  representation:  that  those  deeds 
were  delivered,  indeed,  partly  for  some  such  purpose,  but  that 
there  was  an  agreement  at  the  time  with  Mr.  Burgess,  who 
consented  to  Mr.  Dickerson*s  delivery  of  those  deeds,  that 
those  deeds  should  be  held  by  Jefferys,  not  simply  for  this 
purpose,  but  that  they  should  be  held  also  as  a  security  for  a 
very  considerable  debt  for  which  he  was  mortgagee  upon  certain 
other  estates.  Now,  it  is  admitted,  that  this  is  not  proved ; 
but  it  is  said,  this  is  only  not  proved  by  reason  of  an  accident, 
for  that  the  Commissioners,  in  examining  Mr.  Parkin,  whom 
the  Court  has  received  as  a  witness,  were  of  opinion,  that  inasmuch 
as  Mr.  Parkin  was  the  defendant  in  this  suit,  and  had  stated  his 
opinion  of  this  transaction  in  his  answer,  that  it  was  not  necessary 
that,  in  his  evidence,  he  should  repeat  those  statements  which  he 
had  made  in  his  answer ;  and  therefore  his  evidence  is  defective  with 
respect  to  the  proof  of  such  an  alleged  agreement.  The  Commis- 
sioners have  made  an  affidavit  that  such  was  the  fact,  and  under 
such  circumstances  I  thought  it  my  duty  to  look  to  the  answer  of 
Mr.  Parkin,  in  order  to  see,  whether  what  he  had  there  stated  would 
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RoBABTB  have  so  materially  altered  the  facts,  that  the  jastice  of  the  case 
Jekfcrtb.  might  have  been  defeated  by  this  error  of  the  Commissioners ;  but, 
upon  reading  Mr.  Parkin  s  answer,  I  am  of  opinion,  that,  taking  Mr. 
Parkin's  answer  and  this  statement  of  Mr.  Jefiferys  himself  in  his 
bill  together,  I  am  bound  to  come  to  the  conclusion,  that  there  never 
was  such  an  agreement  with  respect  to  these  deeds  being  a  security 
to  Jefiferys  and  Gurr,  for  the  balance  of  the  banking  account.  It  is 
very  true,  that  Mr.  Parkin,  in  his  answer,  does  say  that  such  was  a 
part  of  the  agreement ;  but  he  admits,  in  his  answer,  that  the  agree- 
ment upon  the  occasion  was  committed  to  writing,  for  he  himself, 
Mr.  Parkin,  gave  a  receipt  to  Mr.  Dickerson,  which  receipt  particu- 
larly states  the  purpose  for  which  those  deeds  were  delivered — ''  also 
the  title  deeds  of  the  Week  Street  and  Flood  Mill  estates,  for 
which,  see  abstract  signed  by  Mr.  Dickerson,  to  prepare  a  release 
for  Mr.  Dickerson  to  Messrs.  Burgess,  on  their  investing  a  sum  on 
[  '139  ]  mortgage  *as  agreed  between  the  parties.*'  This  written  agreement, 
therefore,  expressed  in  the  receipt,  is  the  evidence  on  which  the 
Court  must  proceed,  and  which,  coupled  with  the  entry  in  the  bill 
of  costs  of  Mr.  JeflTerys,  proves  that  there  was  no  such  promise  as  is 
alleged  here,  but  that  it  was  a  delivery  upon  an  undertaking  to  be 
returned  to  Mr.  Dickerson.  There  was  no  possession  of  the  deeds,  for 
the  possession  of  the  deeds  remained  with  Mr.  Dickerson — by  pos- 
session, I  mean  the  legal  right  of  possession.  Mr.  Dickerson  never 
relinquished  the  possession  of  the  deeds ;  he  consented  to  their  being 
delivered  to  Mr.  Jefferys,  for  the  purpose  of  enabling  him  to  sell  those 
estates  upon  the  terms  there  stated,  upon  an  undertaking  that  the 
deeds  should  be  delivered  to  him.  There  was  no  delivery  of  the 
deeds  therefore,  nor  any  possession  of  the  deeds  in  the  sense  in 
which  possession  creates  an  equitable  title. 

But,  suppose  there  had  been  the  agreement  which  is  alleged  on 
the  part  of  the  defendants,  would  that  agreement  have  given  them 
a  lien  ?  It  was  not  an  agreement  that  they  should  retain  posses- 
sion ;  that  could  not  be,  for  the  possession  remained  with  Mr. 
Dickerson ;  they  had  the  custody  merely,  and  not  the  possession. 
It  would  have  been  an  agreement,  therefore,  supposing  it  to  have 
existed  as  it  has  been  argued,  that,  when  Mr.  Burgess  became 
entitled  to  the  possession  of  the  deeds,  he,  Mr.  Burgess,  would 
deliver  those  deeds  to  Mr.  Jefferys,  in  order  that  Mr.  Jefferys  might 
acquire  a  lien.  Now,  would  such  an  agreement  as  that  give  a  lien? 
Courts  have  gone  very  far  when  they  have  permitted  delivery  of 
the  deeds,   and   the  possession   of  the  deeds  under  that  delivery, 
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to  give  an  equitable  title ;  but  an  agreement,  that  when,  upon  a  Robabts 
contingency,  Mr.  Burgess  should  become  entitled  to  the  possession  jkffebys. 
of  the  deeds,  he  would  deliver  the  possession  of  the  deeds, 
is  going  much  further  than  any  court  of  equity  has  ever  gone,  or 
ever  could  in  reason  go.  If,  therefore,  the  case  had  been  proved, 
as  it  is  insisted  upon  by  the  defendant,  it  would  have  amounted  to 
nothing ;  but,  in  truth,  the  very  contrary  is  proved :  it  is  proved 
that  there  was  a  delivery  of  the  deeds,  simply  giving  the  custody, 
and  not  the  possession  of  the  deeds,  to  Mr.  Jefferys,  and  on  an 
undertaking  to  return  them  to  the  mortgagee.  After  this  transac- 
tion, Mr.  Jefferys  finding  his  title,  I  suppose,  to  this  alleged  lien 
not  very  perfect,  being  himself  convinced  he  could  not  make  much 
advantage  of  the  supposed  agreement,  he,  himself,  pays  off  Mr. 
Dickerson's  mortgage,  and,  paying  off  the  mortgage,  he  becomes 
entitled  to  the  possession  of  the  deeds.  Mr.  Dickerson,  by  receiving 
his  money,  and  assigning  his  mortgage,  of  course  parted  with  his  title 
to  retain  the  deeds,  and  Mr.  Jefferys,  as  mortgagee,  became  entitled 
to  the  possession  of  the  deeds — as  mortgagee,  did  he  acquire 
any  other  lien  than  the  mortgagee,  from  whom  he  received  his 
assignment,  had,  in  respect  of  those  deeds  ?  He  certainly  could 
not  attach  upon  his  possession,  as  mortgagee,  that  lien  which  he 
claimed  under  the  supposed  agreement  to  which  I  have  referred. 

Shortly  before  the  5th  of  January,  1828,  when  this  mortgage 
was  made  redeemable,  Mr.  Eobarts  applies  by  a  letter,  written  by 
himself  to  Mr.  Jefferys,  requesting  that  he  would  name  some 
banker  to  whom  the  amount  of  the  mortgage  money  should  be 
paid  in  London,  and  proposing  to  make  the  payment  in  any  manner 
that  should  be  satisfactory  to  Mr.  Jefferys.  Mr.  Jefferys  answers 
that  letter  by  insisting  on  his  lien — Mr.  Robarts  offers  to  pay,  not 
merely  the  amount  of  the  mortgage  money  and  interest  that  would 
be  due  on  the  6th  of  January,  1828,  but,  in  order  to  avoid  litiga- 
tion, he  offers  to  pay  the  costs,  in  respect  of  which  Mr.  Jefferys 
claimed  a  lien — I  think  the  sum  of  800Z.  is  what  he  offered  to  pay. 
This,  too,  is  refused.  Mr.  Jefferys  insists  on  a  further  lien.  On 
the  5th  of  January,  the  day  when  the  premises  were  redeemable, 
a  Mr.  Walker,  on  the  part  of  Mr.  Robarts,  goes  to  Chatham,  where 
Mr.  Jefferys  resided;  he  does  not  see  Mr.  Jefferys — he  was  ill 
in  bed  ;  but  Mr.  Walker  sees  his  managing  clerk,  he  sees  his  partner, 
he  tells  them  the  business  upon  which  he  is  come,  and  he  desires 
that  they  will  communicate  that  business  to  Mr.  Jefferys,  in  order 
that  Mr.  Jefferys  may  receive  the  money  which  he  is  ready  to 
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RoBABTs      tender — that  tender  then  amounting,  not  merely  to  the  amount 
jEKFERys.     ^^  ^^®  mortgage  money,  but  to  this  sum  also  of  800Z.  for  costs. 

[  *140]  Mr.  Jefiferys  is  too  ill  to  see  Mr.  Walker;  he  sees  his  ^clerk,  who 
goes  from  Mr.  Walker  up  into  the  bedroom  of  Mr.  Jefferys,  but  he 
will  not  see  Mr.  Walker,  he  will  not  authorize  his  clerk  to  receive  the 
money,  he  will  not  authorize  his  partner  to  receive  the  money,  and  Mr. 
Walker  is  obliged  to  return  with  the  money  in  his  pocket,  having  first 
served  a  written  notice,  at  the  house  of  Jefferys,  of  the  purpose  for 
which  he  attended.  Immediately  upon  Mr.  Walker's  return,  a  letter 
is  again  written  to  Mr.  Jefferys,  proposing  to  pay  to  him  what  should 
be  so  due  in  respect  of  the  mortgage  money  and  of  his  costs.  Mr. 
Jefferys  answers,  that  he  is  quite  willing  to  receive  the  mortgage 
money,  and  he  is  quite  willing  to  receive  the  amount  of  the  costs  which 
he  then  claims  with  interest,  making  it  amount,  I  think,  to  889Z., 
but  he  says,  although  he  will  assign  the  mortgage,  upon  receiving  the 
amount  of  the  mortgage  money  and  the  costs,  yet  he  will  not  deliver 
the  deeds,  because  he  claims  a  lien  under  this  alleged  agreement,  to 
which  I  have  referred,  in  respect  of  the  sums  of  money  due  to  him 
originally;  and  Mr.  Bobarts,  therefore,  is  compelled  to  institute 
this  suit  for  the  purpose  of  redeeming  this  mortgage,  and  obtaining 
possession  of  the  title  deeds. 

I  have  already  clearly  expressed  my  opinion  as  to  the  sum  due 
on  the  banking  account,  and  it  remains  for  me  only  to  state  my 
opinion  with  respect  to  the  lien  for  the  costs.  Mr.  Bobarts  having 
tendered  8002.,  and  that  tender  having  been  refused,  he  is  not 
bound  by  that  tender,  and  the  Court  is  to  consider  the  question 
as  if  no  such  tender  had  ever  been  made.  It  appears,  that,  on  a 
day  stated  on  the  evidence,  Mr.  Jefferys  had  received  a  promissory 
note  payable  on  demand,  for  the  amount  of  the  costs  then  due, 
750Z.  and  upwards ;  afterwards.  Burgess's  credit  probably  declining, 
he,  in  addition,  received  from  Burgess  a  bill  of  exchange,  not  for 
the  whole  amount  of  750Z.,  not,  therefore,  in  lieu  of  the  promissory 
note,  but  as  a  separate  security,  and  this  bill  of  exchange  he 
proves  under  the  commission  of  bankruptcy.  The  promissory 
note  is  not  a  promissory  note  of  the  client  alone,  but  is  the  joint 
promissory  note  of  himself  and  another  person,  who  is  his  relation  ; 
and  the  question  is,  whether  the  acceptance  of  those  securities  is, 
or  is  not,  a  waiver  of  the  lien  which  Mr.  Jefferys  would  otherwise 
have  had  in  respect  of  his  bill  of  costs.  In  the  case  referred  to, 
of  CoweU  V.  Simpson,  which  is  the  leading  case  on  this  subject, 
Lord    Eldon  did  not  absolutely  decide,  that   in    every  case  the 
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acceptance  of  the  security  would  amount  to  a  waiver  of  the  lien  ;  Robarts 
he  certainly  there  refers  to  the  particular  circumstances  of  the 
security  delaying  the  payment  of  the  amount  of  the  bill  for  three 
years ;  and  he  reasons  very  forcibly,  that  that  delay  of  the  payment 
for  three  years  was  utterly  inconsistent  with  a  lien,  because,  if 
payment  was  to  be  delayed  for  three  years,  and  the  papers  in  the 
hands  of  the  solicitor  were  not  to  be  delivered  up  till  payment,  it 
would  place  the  client,  during  those  three  years,  in  a  situation  of 
great  disadvantage.  That  circumstance,  to  some  extent,  exists 
here  in  the  bill  of  exchange,  for  the  bill  of  exchange  was  payable, 
I  think,  at  two  months'  date.  But,  according  to  Lord  Eldon's 
opinion,  in  a  subsequent  case  of  Balch  v.  Symes,  where  there  is  a 
security  which  delays  that  payment  of  the  bill  of  costs,  it  would 
operate  only  to  the  amount  of  that  security,  and  if  the  bill  of 
costs  exceeded  the  amount  of  that  security,  the  lien  remained  in 
respect  of  the  excess.  If,  therefore,  this  case  is  to  turn  on  the  bill  of 
exchange  alone,  there  would  remain  a  lien  in  respect  of  the  excess. 
But,  I  am  of  opinion,  upon  a  principle  not  referred  to  by  Lord 
Eldon,  that  the  lien  here  is  wholly  gone ;  I  am  of  opinion  that  the 
taking  of  this  promissory  note  was  altogether  a  waiver  of  the  lien 
of  the  solicitor ;  I  am  of  opinion  it  would  have  been  a  waiver,  if  it 
had  been  a  promissory  note  of  the  client  alone,  and  upon  this 
principle — a  promissory  note,  payable  on  demand,  bears  interest 
from  the  time  of  the  demand  ;  the  demand  might  have  been  made 
the  moment  after  the  promissory  note  was  received,  and  interest 
would  have  run  therefore  upon  the  promissory  note  from  that  day. 
Now,  my  opinion  is,  that,  inasmuch  as  a  solicitor  has  no  claim  to 
interest  upon  the  amount  of  his  bill  of  costs,  if  he  takes  a  security 
for  the  amount  of  his  bill  of  costs,  which  will,  in  fact,  give  him 
interest,  as  here,  that  security  is  a  waiver  of  his  lien ;  and  upon 
that  ground  I  am  of  opinion,  that  Mr.  Jeflferys  taking  the  pro- 
missory note  did  lose  his  lien,  as  solicitor,  upon  these  *deeds.  The  [  'Ui  ] 
remaining  question  is  only  with  respect  to  the  costs  of  the  suit.  I 
think,  altogether,  Jeflferys'  conduct  has  not  been  such  as  to  exempt 
him  from  the  costs  :  he  has  made  a  claim  which  he  now  states  was 
partly  made  in  mistake,  and,  upon  the  whole,  his  resistance  to  the 
delivery  of  these  deeds,  and  to  the  redemption  of  the  mortgage  which 
has  occasioned  this  suit,  appears  to  be  an  unreasonable  resistance,  and 
hemustpay  thecosts.  Imustdeclare,  thatthe  defendants  Jeflferys  and 
Gurr  have  no  lien,  and  the  defendant  Jeflferys  has  no  lien,  either  in 
respect  of  the  alleged  balance  due  to  them,  or  of  their  bill  of  costs. 
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1822.  VEZEY  V.  JAMSON(l). 

"j^^  f^;  (1  Simons  &  Stuart.  69—71.) 

"    _  Testator  siyes  the  residue  of  his  estate  to  his  executors  on  trust,  in 

Leaoh  V  C 

'    *'  '  default  of  appointment,  to  dispose  of  it  at  their  pleasure,  either  for  charitable 

«™  1  ®^  public  purposes,  or  to  any  person  or  persons,  in  such  shares,  &c.  as  they 

in  their  discretion  should  think  fit :  Held,  that  the  trust  is  too  general  and 

undefined  to  be  executed  by  the  Court :  That  the  executors  cannot  take, 

because  it  is  given  expressly  on  trust ;  and  that  the  next  of  kin  are  entitled. 

This  suit  was  instituted  to  obtain  the  opinion  of  the  Court  as  to 
the  disposition  of  the  residuary  estate  of  John  Yezey. 

By  his  will,  dated  5th  December,  1814,  which  was  executed  so  as 
to  devise  freehold  estates,  after  disposing  of  his  real  property,  and 
giving  various  pecuniary  legacies  (one  of  which  was  to  a  charitable 
institution)  he  gave  all  the  residue  of  his  estate  to  his  executors, 
upon  special  trust  and  confidence,  nevertheless,  to  apply  and  dis- 
pose of  the  same  in  or  towards  such  charitable  or  public  uses  or 
purposes,  person  or  persons,  or  otherwise,  as  he  might,  by  any 
codicil  or  codicils  to  that  his  will,  or  by  memorandums  in  his  own 
handwriting,  direct  or  appoint,  and  as  the  laws  of  the  land  would 
admit  of ;  and,  in  default  of  any  such  directions  or  appointments, 
then,  as  to  the  whole  residue,  or  in  case  of  any  such  directions  or 
appointments,  and  the  same  should  not  be  an  entire  disposition  of 
such  residue,  then,  as  to  such  part  of  such  residue  concerning  which 
no  such  direction  or  appointment  should  be  made,  upon  trust,  to 
pay  and  apply  the  same  in  or  towards  such  charitable  or  public 
purposes  as  the  laws  of  the  land  would  admit  of,  or  to  any  person 
or  persons,  and  in  such  shares  and  proportions,  sort,  manner  and 

^  form,  so  as  his  executors,  or  the  survivor  of  them,  or  the  executors 

or  administrators  of  such  survivor,  should,  in  their  or  his  discretion, 
will  and  pleasure,  think  fit,  or  as  they  should  think  would  have 
been  agreeable  to  him,  the  said  testator,  if  living,  and  as  the  laws 
of  the  land  did  not  prohibit,  but  admit  of. 

[  70  ]  The  testator  never  by  any  codicil  or  memorandum  specified  any 

purpose  to  which  the  residue  was  to  be  applied. 

The  plaintiff,  as  next  of  kin,  claimed  the  residue  as  undisposed 
of;  and,  on  behalf  of  the  Attorney-Oeneral,  it  was  insisted^  that  it 

(1)  This   case  appeal's  to  be  com-  in  connection  with  that  case,  in  the 

pletely  covered  by  the  higher  autho-  House  of  Lords,  in  Hunter  y.  Att.-Otn. 

rity    of    the    better    known    case    of  [1899]  A.  C.  at  p.  324,68  L.  J.  Ch.  449, 

Marice  v.  Bishop  of  Durham,   7  R.  R.  80  L.  T.  732,  may  make  it  convenient 

232  (9Ves.399;  10  Ves.  521).   But  the  to  have  a  report  of  this  case  in  the 

recent,  judicial  reference  to  this  case,  Revised  Reports. — ^0.  A,  S. 
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must  be  applied  to  charitable  purposes,  under  the  direction  of  the 
Court,  pursuant  to  the  wishes  of  the  testator. 


Ybzbt 
r. 

Jamson. 


Mr.  Bell,  Mr.  Sliadwell^  and  Mr.   Troxver,  appeared  for  the 
various  parties : 
The  question  was,  whether  the  residuary  estate  was  well  given  to 
charitable  uses,  or  belonged  to  the  trustees  for  their  own  use,  or  to 
the  next  of  kin. 

[JM(yi'ice  v.  Bishop  of  Durham  (1)  and  some  earlier  cases  were 
cited.] 

The  Vicb-Chancbllor  : 

In  the  event  of  no  appointment  of  this  residuary  estate  by  the 
testator  himself,  he  has  given  it  to  trustees  to  dispose  of  it  at  their 
will  and  pleasure,  either  for  charitable  purposes  or  public  purposes, 
or  to  any  person  or  persons,  in  such  shares  and  proportions,  sort, 
manner  and  form»  as  they  in  their  discretion  shall  think  fit,  and 
the  laws  of  the  land  shall  not  prohibit.  It  is  in  effect  a  gift  in  trust,  to 
be  absolutely  disposed  of  in  any  manner  that  the  trustees  think  fit, 
which  is  consistent  with  the  laws  of  the  land,  and  so  that  it  be  not 
applied  for  their  own  use  and  benefit. 

The  testator  has  not  fixed  upon  any  part  of  this  property  a  trust 
for  a  charitable  use,  and  I  cannot  therefore  devote  any  part  of  it  to 
charity.  He  has  given  ifc  to  the  trustees  expressly  upon  trust,  and 
they  cannot  therefore  hold  it  for  their  own  benefit.  The  necessary 
consequence  is,  that  the  purposes  of  the  trust  being  so  general  and 
undefined  that  they  cannot  be  executed  by  this  Court,  they  must 
fail  altogether,  and  the  next  of  kin  become  entitled  to  the  property. 
The  case  of  Morice  v.  Bishop  of  Durham  is  precisely  in  point. 


[71] 


1841. 

Aov,  18,  19, 

20,  24. 


BOWSER  V.   COLBY  (2). 

(1  Har6,  109—145.) 

A  lessee  applying  to  redeem  a  lease  which  has  become  forfeited  at  law 
was  not  required  by  the  Landlord  and  Tenant  Act,  1730  (4  Geo.  11.  c.  28), 
s.  3,  before  the  hearing  to  pay  into  Court  the  arrears  of  rent  or  the  costs  at 
law  where  the  lessor  was  in  possession  and  no  injunction  was  sought  by   T 1  Hare,  109  ] 
interlocutory  application. 

[The  plaintiffs  in  this  suit  were  the  legal  personal  representatives 
of  George  Bowser,  a  lessee  to  whom  a  mining  lease  dated  the  19th 


WlORAM, 

v.-c. 


(1)  7  R.  R.  232  (9  Ves.  399;  10  Ves. 
522). 


(2)  See  now  the  Common  Law  Pro- 
cedure Act  (1852),  ss.  210—212,  and 
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Bowser  of  September,  1807,  had  been  granted  by  Sir  Hugh  Owen.  The 
Colby.  defendants  were  the  persons  upon  whom  the  freehold  reversion 
expectant  upon  the  lease  had  devolved  under  the  will  of  Sir  Hugh 
Owen,  who  died  in  1809.  George  Bowser  died  in  March,  1835,  and 
in  Michaelmas  Term,  1885,  the  defendants  brought  an  action  of 
ejectment  against  his  executors  to  enforce  the  lessors'  right  of 
re-entry  for  non-payment  of  rent,  and  to  recover  possession  of  the 
mines.  The  defendants  obtained  judgment  in  ejectment  by  default 
in  February,  1886,  and  possession  was  delivered  to  them  under  the 
judgment,  on  the  23rd  of  December,  1837. 

The  bill,  which  was  filed  on  the  12th  of  June,  1838,  prayed  an 
account  of  what  was  due  to  the  defendants  in  respect  of  the  premises 
and  of  the  profits  of  the  mines  since  the  23rd  of  December,  1837, 
and  that  the  defendants  might  be  decreed  to  deliver  up  possession 
of  the  mines  and  premises  to  the  plaintiffs. 

The  defendants,  by  their  answer  (i),  alleged  that  the  lease  had 
been  forfeited  not  only  for  non-payment  of  rent  but  by  breaches  of 
other  covenants  by  the  original  lessee. 

Other  defences  were  raised  by  the  answer  which  are  not  material 
for  the  purpose  of  the  particular  objection  here  reported,  which 
turned  upon  the  statute  of  4  Geo.  II.  c.  28,  s.  3,  for  which  see  the 
judgment,  next  page. 

Mr.  Shai-pe  and  Mr.  CliancUess,  for  the  plaintiffs. 

Mr.  Temple  and  Mr.  Walker,  for  the  defendants,  upon  the 
point  here  reported,  cited  O'Mahony  v.  Dickson  (2),  and  they  also  con- 
tended that  the  lease  had  ceased  to  exist,  and  that  the  jurisdiction 
of  the  Court  was  consequently  not  exercisable  (s).] 

The  Vicb-Chancbllor  [after  making  some  general  observations 
upon  the  proceedings,  said] : 

[  125  ]  It  has  in  the  first  place  been  objected,  that  the  statute  4  Geo.  II. 

c.  28,  precludes  relief  because  the  plaintiffs  have  not,  within  40 
days  after  the  answer  was  put  in,  paid  the  arrears  of  rent  into 
Court.    It  becomes  therefore  necessary  to  see  whether  the  plaintiffs 

see  Howard  v.  Fanshaive  [1895]  2  Ch.  — O.  A.  S. 

577,  64  L.  J.  Ch.  666,  73  L.  T.  77.  (1)  The  date  of  the  answer  is  not 

The  statutory  provisions    in  4    Geo.  stated  in  the  original  report. 

II.  c.   28,  8.   3,  were  superseded  by  (2)  2  Sch.   &  Lef.  400  (see  judg- 

the  above  sections  of    the  Common  ment,  pasty  p.  882). 

Law  Procedure  Act,   1852,  but  were  (3)  This  point   is  now  completely 

not  actually  repealed  until  the  passing  disposed  of  by  s.  212  of  the  Common 

pf  the  Statute  Law  Revision  Act,  1867.  I^w  Procedui*©  Act,  1852.— 0.  A.  S. 
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were  bound  to  pay  into  Court  the  arrears  of  the  rent  in  that  stage      bowser 
of  the  cause,  on  pain  of  having  their  bill  dismissed  at  the  hearing.       colby. 

Where  the  rent  is  half  a  year  in  arrear,  and  the  lessor  has  a 
power  of  re-entry,  the  second  section  of  the  statute  dispenses  with 
several  things  which  the  law  previously  required,  and  enables  a 
lessor  to  recover  possession  in  a  more  summary  way.  Before  this 
statute  was  passed,  the  tenant  might,  at  an  indefinite  time  after  he 
was  ejected,  have  filed  his  bill  and  been  relieved  against  the  effect 
of  the  mere  non-payment  of  rent;  but  the  second  clause  in  this 
section  enacts,  that  if  the  lessee  suffers  judgment  to  be  had,  and 
execution  to  be  executed,  without  paying  the  rent  and  costs,  and 
without  filing  any  bill  in  equity  within  six  months  of  such  execution, 
he  shall  be  absolutely  barred  from  all  relief  in  law  or  equity  other 
than  by  writ  of  error.  The  tenant,  in  this  case,  has  been  himself  out 
of  the  operation  of  this  clause,  by  filing  his  bill  within  the  six  months. 

It  is  obvious  that  there  were  two  distinct  cases  which  might  occur  C 126  ] 
before  the  statute ;  first,  where  the  lessor  having  brought  his  eject- 
ment,  the  tenant,  before  judgment,  or  before  execution,  filed  his  bill 
for  relief,  and  obtained  an  injunction  to  restrain  the  lessor  from 
turning  him  out  of  possession.  In  that  case,  the  tenant  being 
enabled  to  continue  in  possession,  and  remaining  in  the  meantime 
a  debtor  to  the  landlord,  for  the  amount  of  the  rent,  the  latter, 
until  the  hearing  of  his  cause,  would  have  no  security  for  his  rent, 
unless  the  amount  due  were  paid  into  Court ;  secondly,  there  was 
the  case  where  the  lessor  actually  recovered  possession  in  the  eject- 
ment ;  and  the  only  relief  which  the  tenant  could  have,  was  such  as 
the  Court  might  give  him  at  the  hearing.  I  do  not  now  express  any 
opinion  with  regard  to  the  terms  which  the  Court  may  impose  upon 
the  tenant,  if  it  makes  a  decree  in  his  favour:  I  direct  my  attention 
only  to  the  objection,  that  the  tenant  ought  to  have  paid  the  rent 
into  Court  within  40  days  after  answer.  The  words  of  the 
3rd  section  on  this  subject,  are  "That  in  case  the  lessee  shall, 
withm  the  time  aforesaid,  file  one  or  more  bill  or  bills,  for  relief  in 
any  court  of  equity,  such  person  or  persons  shall  not  have  or  continue 
any  injunction  against  the  proceedings  at  law  on  such  ejectment, 
unless  he,  she,  or  they,  do  or  shall,  within  forty  days  next  after  a 
full  and  perfect  answer  shall  be  filed  by  the  lessor  or  lessors  of  the 
plaintiff  in  such  ejectment,  bring  into  Court,  and  lodge  with  the 
proper  officer,  such  sum  and  sums  of  money  as  the  lessor  or  lessors 
of  the  plaintiff  in  the  said  ejectment  shall  in  his,  her,  or  their 
answer,  swear  to  be  due  and  in  arrear,  over  and  above  all  just 
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Bowser  allowances,  and  also  the  costs  taxed  in  the  said  suit,  there  to  remain 
CoLBT.  ^^^^  ^^^^  hearing  of  the  cause,  or  to  be  paid  out  to  the  lessor  or  land- 
lord, subject  to  the  decree  of  the  Court."  This  provision  clearly 
[•127]  applies  to  the  case  *  where  the  tenant  comes  for  an  injunction  by 
which  his  possession  is  to  be  continued,  and  the  landlord  restrained 
from  proceedings  with  his  ejectmenk  In  all  those  cases>  if  the 
injunction  is  granted,  the  Court  is  bound  by  the  statute  to  impose 
these  particular  terms  for  the  security  of  the  landlord.  But  if  the 
landlord  is  actually  in  possession  undisturbed  by  the  interposition 
of  the  Court,  and  the  first  application  which  the  tenant  makes  to  the 
Court  for  any  relief  is  made  at  the  hearing  of  the  cause,  the  statute 
does  not  then  apply.  The  hearingof  the  cause  is  the  first  occasion  upon 
which  the  Court  acquires  jurisdiction  over  the  plaintiff  in  the  subject 
of  the  suit ;  and  the  exercise  of  that  jurisdiction  must  be  governed 
by  the  general  rule  of  the  Court.  The  words  of  the  statute  cannot  be 
extended  to  the  case  where  no  injunction  is  asked  or  obtained  and 
where  the  only  relief  given  is  given  at  the  hearing  of  the  cause. 

It  was  said  that  Lord  Bedesdale  in  O'Mahmiy  v.  Dickson  (i)  had, 
in  effect,  decided  to  the  contrary  of  what  I  have  stated  to  be  my 
opinion :  not  that  he  had  so  decided  upon  the  Act  of  4  Geo.  II., 
which  regulates  property  in  this  country;  but  upon  a  somewhat 
analogous  Act  of  the  Irish  Parliament  of  the  4  Geo.  I.  (2).  If 
the  Irish  Act  had  been  in  the  same  terms  as  the  English  Act, 
and  Lord  Bedesdale  had  put  a  judicial  construction  on  the 
former,  I  should,  of  course,  in  deference  to  his  judgment,  have 
hesitated  before  I  gave  a  contrary  opinion  on  the  latter ;  but 
when  the  Irish  Act  is  referred  to  it  appears  that  the  language  of  it 
materially  differs.  There  is  in  the  Irish  Act  a  proviso,  making  it 
imperative  on  the  lessee  who  has  suffered  judgment  to  be  recovered 
[  ♦128  ]  in  ejectment  and  execution  to  be  levied,  not  *only  to  file  his  bill 
within  six  months,  but,  "  on  filing "  his  bill,  to  bring  both  the 
amount  of  the  rent  and  of  the  taxed  costs  into  Court :  and  this  is 
the  construction  which  Lord  Bedesdale  has  put  upon  the  Act. 

I  am  clearly  of  opinion  that  the  plaintiffs  have  not  lost  any  right 
to  relief,  by  not  having  paid  the  rent  into  Court. 

[The  Vice-Chancbllob  then  dealt  with  some  other  objections  raised 
by  the  defendants  which  are  not  material  for  the  purpose  of  this  report 
and  with  reference  to  the  suggestion  that  the  lease  had  ceased  to 
exist,  he  observed : 

(1)  2  Sch.  &  Lef.  400.  (2)  C.  5. 
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It  appears  from  the  case  of  Tylor  v.  Knight  (i),  and  from  Lord  Bowskb 
Eldon's  observations  in  HUl  y.  Barclay  (2),  that  the  Court  formerly  colby. 
used  to  consider  (the  lease  being  gone  at  law  by  the  re-entry)  that 
the  only  way  it  could  give  relief  was  by  creating  a  new.  lease,  until 
the  statute,  recognising  the  right  of  the  tenant  to  be  relieved, 
dispenses  with  that  form  of  relief,  and  declared  that  the  last  lease 
should  be  deemed  to  have  continuance.  The  analogy  to  the  case  of 
mortgages  fortifies  the  same  reasoning.  The  object  of  the  proviso 
in  both  cases  is  to  secure  to  the  landlord  the  payment  of  his  rent ;  and 
the  principle  of  the  Court  is, — whether  right  or  wrong  is  not  the 
question, — that,  if  the  landlord  has  his  rent  paid  him  at  any  time, 
it  is  as  beneficial  to  him  as  if  it  were  paid  upon  the  prescribed  day. 


GOODMAN  V.  DE  BEAUV0IR(3).  i848. 

(12  Jurist.  989—990;  S.  C.  6  Rail.  Cas.  380.)  ^ocA^. 

Where,  by  the  constitution  of  the  managing  committee  of  a  company,     ^"^well, 
the  acts  of  the  majority  of  the  committee  bound  the  whole :  Held,  that  a 
solicitor,  employed  by  the  committee  in  a  suit  instituted  against  the  com-   ^  ^^^^^'  ^^•*  J 
mittee  by  some  of  the  shareholders  for  misconduct,  was  authorised  to  enter 
an  appearance  for  any  one  of  the  members  of  the  committee. 

This  was  a  motion  by  Seth  Nuttall  Fisher,  one  of  the  ^persons  [♦990] 
named  as  defendants  to  this  bill,  to  have  an  appearance,  which  had 
been  entered  for  him  in  this  cause,  withdrawn.  The  bill  was  filed 
against  the  members  of  the  managing  committee  of  a  Railway 
Company,  and  prayed,  that  the  defendants  might  be  restrained 
from  receiving  a  sum  of  money  which  had  been  paid  into  Court 
out  of  the  deposits:  the  case  is  reported,  on  a  motion  for  an 
injunction,  10  Jur.  938.  The  defendant  Fisher  alleged,  that  he 
was  not  in  England  at  the  time  the  appearance  was  entered  for 
him :  no  subpoena  had  been  served  on  him  ;  but  the  solicitor  to  the 
committee  of  management,  who  appeared  for  the  other  defendants, 
appeared  also  for  him,  without  authority,  as  alleged  by  Fisher. 

Bolt,  in  support  of  the  motion. 

Bethell  and  Terrell,  in  opposition : 

No  one  can  move  in  this  Court,  unless  he  is  before  the  Court ; 
but  if  this  defendant  alleges,  that  the  appearance  was  not  entered 
with  his  authority,  then  he  has  not  appeared,  and  has  no  right  to 

(1)  4  Vin.  Abr.  Ch.  p.  406.  [1896]  1  Q.  B.  386,  65  L.  J.  Q.  B. 

(2)  11  E.  B.  147  (18  Vea.  56).  308,  C.  A. 

(3)  Cited,  Tamlimon  v.  Broadsmith 

56—2 


884 


1848.    CH.     12  JURIST,  990. 


tR.B. 


Goodman 

r. 

De 

Bkauvoib. 


be  heard  now.  Then,  we  contend,  that  the  appearance  cannot  be 
withdrawn  without  the  leave  of  the  plaintiff,  which  the  plaintiff 
refuses.  The  defendant  has  sanctioned  his  appearance  by  coming 
here.  If  an  appearance  is  entered  by  a  solicitor  without  authority, 
the  person  injured  has  his  remedy  against  the  solicitor,  and  cannot 
undo  what  has  been  done  in  the  cause.  In  Wade  v.  Stanley  (1),  a 
plaintiff  was  made  to  pay  costs,  though  he  alleged  that  the  bill  had 
been  filed  without  his  authority,  and  was  left  to  his  remedy  against 
the  solicitor.  But,  in  this  particular  case,  Fisher,  by  becoming  a 
member  of  the  committee,  and  submitting  to  be  bound  by  the 
determinations  of  a  majority  of  them,  is  bound  by  their  acts;  and  the 
majority  are  enabled  to  appoint  a  solicitor  to  act  for  the  whole  of  them. 

Rolt,  in  reply : 

In  many  cases  leave  has  been  given  to  a  plaintiff  to  have  his  name 
struck  out,  as  having  been  used  without  his  authority ;  and  how 
did  the  party  moving  appear  in  those  cases  ?  Can  it  be  said,  that 
if  any  solicitor  chooses  to  put  my  name  down  as  plaintiff  or  defen- 
dant, I  am  liable  for  all  that  he  may  do  ?  Wright  v.  Castle  (2) ; 
Lord  V.  Kelletti^).  In  those  cases  the  name  of  the  plaintiff  was 
ordered  to  be  struck  out ;  and  the  defendant  was  never  heard  to  say 
that  he  could  keep  the  plaintiff's  name  on  the  record.  There  is  no 
collusion  alleged  in  this  case  :  as  soon  as  the  defendant  heard  of  it, 
he  made  the  application  ;  if  he  had  known,  and  allowed  the  thing 
to  go  on,  it  would  have  been  different.  Why  was  a  suhpoma  not 
served  on  the  defendant?  then  he  would  have  had  notice  of  the 
suit.  If  the  plaintiff  has  not  done  that,  but  taken  the  appearance 
of  a  solicitor,  he  has  done  it  at  his  own  risk.  Then,  it  is  said,  that 
the  solicitor  to  the  committee  had  authority  to  appear  generally ;  but 
as  Fisher  and  each  member  is  sought  to  be  personally  charged  with 
misconduct,  it  is  very  possible  that  each  may  have  a  different  defence. 

(The  Yice-Chancellob  :  The  bill  complains  only  of  the  joint  acts, 
and  does  not  complain  of  individual  misconduct.) 
Still,  it  is  very  possible  that  some  may  have  been  guilty,  and 
others  not.    My  client  may  be  able  to  clear  himself  individually. 

The  Vicb-Chancbllor  : 

There  are  certain  rights  possessed  by  every  individual  in  this 

country,  which,  however,  he  can  bargain  away.    There  was  a  most 

(1)  IJ.  &  W.  674;  but  the  practice      D.  310. 
is  now  altered.    See  Newhiggin-hy-the^  (2)  17  E.  R.  3  (3  Mw.  12). 

sea  Gas  Co,  v,  Armatrofig  (1879)  13  Ch.  (3)  2  My.  &  K.  1. 
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remarkable  instance  lately  of  an  injunction  to  restrain  a  party  who 
had  agreed  not  to  oppose  a  bill  from  proceeding  in  the  House  of 
Lords  (i) ;  and  the  Lord  Chancellor  then  said,  in  the  House  of 
Lords,  that  the  Court  of  Chancery  would  uphold  such  a  bargain, 
which  it  has  since  done.  If,  then,  an  individual  has  contracted 
with  another  not  to  avail  himself  of  his  rights,  he  has  bargained 
away  his  right  to  defend  himself.  Now,  this  bill  does  contain  facts 
which  involve  the  question,  whether  a  sum  of  money  has  been 
improperly  advanced  by  the  committee  to  this  intended  Company, 
and  seeks  to  make  the  committee  responsible.  This,  then,  was  a 
case  in  which  it  was  in  the  power  of  the  committee  to  authorise  any 
solicitor  to  enter  an  appearance  for  all;  and  Fisher  could  not  object 
to  that  being  done,  as  he  had  bargained  away  his  rights,  by  agreeing 
to  be  bound  by  the  decision  of  the  majority. 


CHANCERY  COURT   IN  IRELAND. 


(1)  Stockton  and  Ilartfepool  Railway 
Company  v.  Leed^  and  Thirsk  Railway 
Company,  12  Jur.  713,  735  ;  see  2  Ph. 
666. 

(2)  But  under  the  corresponding 
provisions  of  the  English  Tithe  Act, 
1901,  8.  1  (1),  it  has  been  held  that  a 
contract  by  the  occupier  to  reimburse 
the  landlord  for  such  sums  as  shall  be 
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DAVIES  V.  FITTON. 

(2  Dr.  &  War.  225—239  ;  S.  C.  4  Ir.  Eq.  R.  612.) 

An  agreement  for  a  lease  at  a  gross  rent,  with  a  collateral  covenant  on 
the  part  of  the  tenant,  to  pay  the  tithe  rent-charge,  would  be  void  under  the 
2  &  3  Will.  rV.  c.  119  (2),  but,  semUe  an  agreement,  by  which  the  tenant 
offers  to  pay  100^  a  year  rent,  and  in  consideration  of  the  tithe  rent-charge, 
an  additional  sum  of  5/.  per  annum  would  not  be  illegal,  and  would  be 
specifically  executed  (3). 

D.  and  F.  made  a  written  agreement  for  a  lease,  a  lease  is  executed 
according  to  the  expressed  terms  of  the  agreement.  In  a  suit,  instituted 
by  D.,  to  reform  the  lease,  by  introducing  a  new  term : 

Held,  that  parol  evidence  was  not  admissible  to  show,  that  the  lease, 
though  in  strict  conformity  with  the  terms  of  the  written  agreement,  was 
contrary  to  its  spirit,  as  there  was  something  dehors  the  contract  agreed 
upon  between  the  parties,  yet  omitted  in  the  lease  (4). 

Senible,  if  there  had  not  been  a  written  agreement,  the  evidence  would 
have  been  admissible. 

The  bill  in  this  cause  was  filed  for  the  purpose  of  reforming  a 

certain  indenture  of  lease,  dated  the  20th  of  February,  1889. 

The  facts  of  the  case,  as  they  appeared  upon  the  pleadings,  were 

paid  by  him  for  the  rent-charge  is 
void:  Lord  Ludlotv  v.  Pike  [1904]  1 
K.  B.  531,  73  L.  J.  K  B.  274,  90  L.  T. 
458.— 0.  A.  S. 

(3)  Eep.  S.  L.  E.  Act,  1874. 

(4)  See  May  v.  Piatt  [1900]  1  Ch. 
616,  69  L.  J.  Ch.  357,  83  L.  T.  123; 
Thompson  v.  Hickman  [1907]  1  Ch.  550, 
561,  76  L.  J.  Ch.  254. 
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Davim  shortly  these :  Edward  Eyre,  being  seised  as  tenant  in  tail  in 
FiTTON.  possession,  with  remainder  to  his  brother,  R.  Hedges  Eyre,  of 
eleven  twenty-one  parts  of  the  lands  of  Rillnaglory,  by  indenture, 
bearing  date  the  22nd  of  January,  1791  (executed  in  performance 
of  an  agreement  to  that  effect,  made  some  time  in  the  year  1786), 
demised  the  said  eleven  twenty-one  parts,  to  Richard  Fitton,  for  a 
term  of  999  years,  at  the  rent  of  80/.  per  annum. 

Edward  Eyre  and  Richard  Fitton,  having  died,  and  R.  Hedges 
Eyre  being  entitled  to  all  the  estates  of  Edward,  as  his  heir-at-law, 
as  to  such  portions,  in  respect  of  which  recoveries  had  been  suffered, 
and  as  next  in  remainder,  with  regard  to  the  residue,  in  the  year 
1814,  brought  his  ejectment,  and  succeeded  in  recovering  possession 
of  the  premises  comprised  in  the  said  lease  of  January,  1791,  it 
appearing  upon  the  trial,  that  the  legal  estate  had  not  been  vested 
in  the  lessor,  Edward  Eyre,  but  was  outstanding  in  certain  trustees, 
of  whom  R.  Hedges  Eyre  was  the  survivor. 
[  226  ]  On  the  8rd  of  November,  1828,  William  Fitton,  Patrick  Bellew 

Fitton,  and  Russell  Fitton  (the  defendants  in  the  principal  case), 
being  entitled  to  all  the  interest  of  Richard  Fitton,  their  father,  in 
the  premises,  filed  a  bill  against  R.  Hedges  Eyre,  alleging,  that  as 
to  six  of  the  eleven  twenty-one  parts,  Edward  Eyre  had  suffered  a 
recovery,  and  praying  that  a  lease  might  be  executed  to  them  by 
the  defendant  in  that  suit,  of  the  said  six  twenty-one  parts,  for  the 
residue  of  the  term  of  999  years,  at  a  proportionate  part  of  the  said 
rent  of  80i.,  reserved  in  the  lease  of  1791.  By  the  decree  pronounced 
in  that  cause,  the  plaintiffs  therein  were  declared  entitled  to  a  lease, 
according  to  the  prayer  of  their  bill,  at  a  rent  of  431.  12«.  9d. 

William  Fitton,  as  the  administrator  of  Richard  Fitton,  threatened 
to  institute  further  proceedings  in  order  to  obtain  compensation  out 
of  the  assets  of  Edward  Eyre,  for  the  eviction  of  the  five  twenty-one 
parts ;  a  negotiation  for  a  compromise  ensued  between  him  and 
R.  Hedges  Eyre,  and  in  pursuance  of  the  terms,  which  were  then 
the  subject  of  treaty,  in  October,  1883,  two  drafts  of  leases  were 
furnished  by  the  Fittons  to  Mr.  R.  Hedges  Eyre's  solicitor,  one 
being  a  draft  lease  of  six  twenty-one  parts,  at  the  rent  of  40Z.  Ss.  Sd. 
being  equivalent  to  48Z.  12*.  9d.,  late  Irish  currency,  according  to 
the  decree  in  the  cause  of  Fitton  v.  Eyre,  and  the  other  being  a 
draft  lease  of  the  remaining  five  twenty-one  parts  at  the  rent  of 
109Z.  lis.  4d.  Each  of  the  said  drafts  contained  a  clause  in  these 
words :  ''  and  yielding  and  paying  the  amount  of  tithe  to  said 
R.  Hedges  Eyre,  his  heirs  and  assigns,  or  to  such  proper  authorities 
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as  may  by  Act  or  Acts  of  Parliament  be  duly  authorized  to  receive  Davibs 
the  said  tithe  property;  *'  these  drafts  were  not  executed,  and  the  fitton. 
treaty  was  broken  oflf. 

By  the  settlement  executed  upon  the  occasion  of  the  intermarriage       [  227  j 
of  the  plaintiffs,  Richard  and  Mary  Davies,  which  bore  date  the 
18th  and  14th  of  April,  1830,  the  whole  of  the  said  eleven  twenty- 
one  parts  were  settled  upon  them,  and  the  issue  of  the  marriage. 

In  November,  1837,  William  Fitton  actually  commenced  pro- 
ceedings at  law  in  the  Court  of  Exchequer,  against  R.  Hedges  Eyre, 
to  obtain  compensation,  as  above  mentioned ;  and  in  the  month  of 
August,  1838,  a  supplemental  bill  was  filed  in  the  cause  of  Fitton 
V.  EyrCy  to  establish  the  decree  in  that  cause  against  Richard  Davies 
and  his  wife. 

[This  litigation  was  compromised  by  articles  of  agreement  dated 
the  11th  of  January,  1889,  for  the  grant  of  the  two  leases  at  the 
respective  rents  above  mentioned,  "  over  and  above  all  fines,  charges, 
and  deductions  whatsoever,  quit-rent  and  Crown-rent  only  excepted," 
which  leases  were  to  contain  such  and  the  like  covenants, 
clauses,  conditions,  and  agreements,  on  the  part  of  the  lessors  and 
lessees,  respectively,  as  the  said  indenture  of  lease,  of  the  22nd  of 
January,  1791.] 

In  pursuance  of  these  articles,  a  lease  of  the  said  five  twenty-one  [  228  ] 
parts,  dated  the  20th  of  February,  1839,  was  executed  by  R.  Hedges 
Eyre  of  the  first  part,  the  Rev.  Richard  Davies  and  Mary  his  wife 
of  the  second  part,  and  William  *Fitton,  P.  Bellew  Fitton,  and  [  '229  ] 
Russell  Fitton  of  the  third  part,  the  reddendum  was  in  these  words : 
"  yielding  and  paying,  therefor  and  thereout,  yearly  and  every  year 
during  the  said  term,  the  yearly  rent  or  sum  of  109Z.  14«.  4d.  lawful 
money  of  Great  Britain  and  Ireland,  to  be  paid  by  two  equal  half 
yearly  payments  on  every  25th  of  March,  and  29th  of  September, 
in  each  and  every  year  during  the  term  hereby  granted,  over  and 
above  all  taxes,  charges,  and  impositions  whatsoever,  imposed,  or 
to  be  imposed  by  Act  of  Parliament  or  otherwise,  quit-rent  and 
Crown-rent  only  excepted." 

The  bill  then  charged,  that  in  the  negotiations,  which  resulted  in 
the  execution  of  the  articles  of  agreement  of  the  11th  of  January, 
1839,  it  was  expressly  stipulated  and  agreed  upon,  that  the  said 
lessees  should,  in  addition  to  the  rents  to  be  reserved,  pay  the  rent- 
charge  substituted  in  lieu  of  tithe  composition,  both  in  respect  of 
the  five  twenty-one  parts,  and  the  six  twenty-one  parts,  of  the  said 
lands,  so  that  the  plaintiffs  should  receive  a  clear  yearly  sum  of 
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r. 

FiTTOW. 


Da  VIES  1501.,  free  from  all  deductions  ;  and  alleged,  that  at  the  time  said 
articles  were  prepared,  it  was  supposed  by  the  solicitors,  acting  for 
the  respective  parties,  that  under  the  provisions  of  the  1  &  2  Vict, 
c.  109,  the  tenants  would  be  liable  to  such  rent-charge,  notwith- 
standing the  amount  thereof  was  not  added  to,  or  reserved  as  rent ; 
and  the  bill  charged,  that  it  was  in  consequence  of  this  opinion,  which 
was  expressed  by  both  solicitors  at  the  time,  that  the  amount  of  the 
rent-charge  was  not  added  to  the  rents  reserved  in  the  said  leases. 
The  bill  then  stated,  that  a  demand  for  payment  of  the  tithe  rent- 
charge  having  been  made  on  the  Fittons  by  the  clergyman  entitled 

[  •a.HO  ]  thereto,  William  and  Russell  Fitton  *denied  their  liability  as  to  the 
five  twenty-one  parts,  inasmuch  as  the  date  of  the  lease  was 
subsequent  to  the  passing  of  the  statute,  1  &  2  Vict.  c.  109,  and 
refused  to  pay  the  same.  They  admitted  their  liability  as  to  the 
rent-charge  payable  in  respect  of  the  six  twenty-one  parts ;  and 
P.  Bellew  Fitton  admitted  his  liability  in  respect  of  the  entire.  In 
consequence  of  this  refusal  on  the  part  of  William  and  Russell 
Fitton,  legal  proceedings  for  the  recovery  thereof  were  threatened 
against  the  plaintiff,  Richard  Davies,  and  he,  having  been  advised 
that  in  point  of  law  he  was  liable  to  the  payment,  paid  the  demand. 
*  *  The  bill  prayed,  that  the  said  William,  Patrick  B.,  and 
Russell  Fitton,  might  be  declared  liable  to  the  payment  of  the  rent- 
charge,  in  lieu  of  tithe  composition  then  chargeable,  or  which  would 
be  thereafter  chargeable  upon  the  said  five  twenty-one  parts  of  the 
lands  demised  by  the  indenture  of  lease,  of  the  20th  of  February, 
1839,  in  addition  to  the  rent  of  1092.  lis.  id.,  and  that  the  said 
indenture  might  be  reformed  in  such  manner  as  might  be  necessary 
to  make  the  lessees  liable  to  the  said  rent-charge. 

The  defendants,  William  and  Russell  Fitton,  by  their  joint  answer, 
[alleged,  that  the  articles  of  agreement  had  been  drawn  up  strictly 
in  accordance  with  the  understanding  between  the  parties;  and 
said,  they  had  admitted  their  liability  to  pay  the  tithe  rent-charge, 
in  respect  of  the  six  twenty-one  parts,  because  they  considered  the 
lease  of  that  portion  of  the  lands  as  granted  in  pursuance  of  the 
original  contract  of  1786  entered  into  with  Edward  Eyre]. 

[  231  ]  Patrick  Bellew  Fitton,  the  other  defendant,   by    his    ans:ver 

admitted,  he  had  always  considered  it  as  understood  and  agreed  on 
between  the  parties,  that  he,  with  William  and  Russell,  should,  in 
addition  to  the  reserved  rent,  be  subject  to  the  tithe  rent-charge, 
payable  out  of  both  portions  of  the  said  lands  ;  and  expressed  his 
readiness  to  pay  his  proportion. 
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Witnesses  were  examined  in  the  cause,  to  prove  what  the  under-      davies 
standing  of  the  parties  was,  at  the  time  the  agreement  was  entered      fitton 
into ;  but  when  the  evidence  of  the  agent  of  B.  Hedges  Eyre  was 
offered  to  be  read,  Mr.  Serjt.  Warren,  for  the  defendants,  objected, 
that  parol  evidence  was  not  admissible,  and  was  stopped  by  the 
Court. 

Mr.  Litton,  for  the  plaintiffs,  referred  to  Marquis  of  Townshend 
V.  Stangroom  (i). 

The  Lord  Chancellor  :  [  232  ] 

It  is  said  that  there  is  a  mistake  in  this  deed ;  I,  however,  cannot 
see  any.  The  question  in  the  cause  is,  whether  the  lease  has  been 
prepared  in  conformity  with  the  agreement ;  the  plaintiffs  say  that 
by  the  agreement  I  can  reform  the  lease;  if  this  be  so,  parol 
evidence  is  not  required  ;  but  the  parol  evidence  is  tendered  to  show 
that  the  lease  is  contrary  to  the  spirit  of  the  agreement,  inasmuch 
as  there  was  something  dehors  the  contract,  agreed  upon  between 
the  parties,  which  was  omitted  in  the  lease.  Now  the  rule  of  law  is 
so  well  settled,  that  it  is  idle  to  discuss  it.  How  can  I  receive  parol 
evidence  on  the  part  of  a  plaintiff  to  rectify  a  written  agreement,  of 
which  he  seeks  a  specific  execution  ?  I  cannot  decree  a  specific 
performance  with  the  variation  of  a  new  term,  no  matter  how 
inconsiderable  that  term  may  be, — as  for  instance,  the  payment  of 
taxes, — nor  how  clearly  that  term  maybe  proved  by  parol  evidence; 
the  Court  cannot  receive  that  evidence. 

In  the  case  of  The  Marquis  of  Townshend  v.  Stangroom,  the 
distinction  is  taken,  which  has  been  followed  in  all  the  cases,  that 
there  may  be  parol  evidence  on  the  part  of  a  defendant,  against 
whom  an  agreement  is  sought  to  be  enforced,  to  show  that  the 
agreement  did  not  fully  express  the  meaning  and  intention  of  the 
parties,  but  never  on  the  part  of  a  plaintiff.  It  is  said  that  this  is 
not  the  case  of  [a]  party  seeking  *the  execution  of  a  contract ;  no,  [  •iss  ] 
but  it  is  the  case  of  a  party  seeking  to  have  an  executed  contract  re- 
formed by  means  of  that  very  parol  evidence,  which,  in  the  former 
case,  I  must  have  rejected.  If  the  plaintiffs  had  come  here  to  have 
the  contract  executed,  I  must  have  given  them  the  precise  lease, 
which  actually  exists.  Can  I  now  then  reform  this  lease  by  that 
evidence,  which,  if  the  lease  rested  in  fieri,  would  be  inadmissible 
to  aid  in  carrying  it  into  execution  ?  It  would  be  more  violent,  I 
think,  now  to  reform  this  lease  by  that  evidence,  than  formerly  to 
(1)  5  R.  R.  .•J12  (GVes.  328). 
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davibs  use  it  for  the  purpose  of  executing  the  contract.  It  is  said  that  if 
FiTTON.  ^  mistake  was  proved,  and  that  there  was  no  written  contract,  the 
parol  evidence  would  be  admissible.  Perhaps  it  might,  because 
there  is  no  settled  rule  of  law  in  the  way,  and,  as  there  is  no  written 
contract,  the  Court  must  endeavour  to  ascertain,  by  the  best 
evidence  it  can  get,  what  was  the  contract  of  the  parties,  and 
whether  there  was  any  mistake.  But  in  this  case  a  written  agree- 
ment has  been  proved,  and  by  that  agreement,  the  plaintiffs  must 
stand  or  fall.  I  have  stopped  the  argument  in  the  first  instance, 
for  the  point  is  so  clear,  that  it  is  really  against  first  principles  to 
discuss  it 

The  Lord  Chancellor: 

Having  rejected  the  parol  evidence,  which  was  offered  in  this 
cause,  the  single  question,  which  now  remains  to  be  decided,  is  this, 
[  *2:u  ]  whether  upon  the  true  construction  of  these  ^articles  of  agreement, 
the  tenant  was  bound  to  the  payment  of  the  tithe  rent-charge.  No 
doubt,  independently  of  the  provisions  of  the  statute,  he  was  bound 
to  pay  the  tithe,  which  is  part  of  the  produce,  which  he  takes  from 
the  land,  and  is  a  natural  burthen  on  the  tenant.  But  the  effect  of 
the  statute  (i)  was  to  place  the  matter  on  a  different  footing ;  it 
provided  that  no  tenant,  except  under  the  peculiar  circumstances 
mentioned  in  the  Act,  should  be  liable  to  pay  this  demand,  and 
transferred  the  liability  to  the  landlord  or  the  person,  who  is  seised  of 
an  estate  of  inheritance  as  defined  in  the  statute ;  on  the  other 
hand,  however,  the  Act  does  not  prevent  the  landlord  saying,  I 
must  have  a  greater  rent  than  I  formerly  received,  in  consequence 
of  the  new  obligation  imposed  on  me  by  this  statute ;  every  man 
may  take  the  largest  rent  people  will  give  him.  He  may,  notwith- 
standing the  statute,  by  contract,  get  a  rent  equivalent  both  to  the 
old  rent  and  the  tithe.  But  this  contract  must  be  construed  having 
regard  to  the  enactments  of  the  statute. 

I  was  much  struck  by  the  drafts  of  1833,  for  they  contain  clauses 
which  expressly  provide  for  the  payment  by  the  tenant  of  the  tithe. 
I  apprehend  these  provisions  would  have  been  void  (2),  but  they 
show  what  the  intention  of  the  parties  was  at  that  time ;  Mr.  Hedges 
Eyre  was  then  alive,  and  from  this  it  appears  that  his  attention  was 
expressly  drawn  to  the  subject ;  and  when  I  find  the  same  lessor, 
on  a  subsequent  occasion,  making  a  new  contract,  and  not  intro- 
ducing any  provision  with  regard  to  the  tithe  rent-charge,  I  must 

(1)  2  &  3  Will.  IV.  c.  119.  (2)  2  &  3  Will.  IV,  c.  119,  s.  13. 
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feel  perfectly  satisfied,  that  although  there  may  have  been  some      Davies 
mistake  as  to  the  point  of  law,  there  can  have  been  none  as  to  any      fitton. 
matter  of  fact.     It  may  be,  *he  was  satisfied  that  by  law  the  burthen       [  'sss  ] 
would  be  thrown  upon  the  tenant.     It  does  not   follow  that  he 
communicated  his  opinion  to  the  tenant,  or  that  the  tenant  was  of 
the  same  opinion.    No  doubt  the  mistake  upon  the  part  of  the 
lessor  arose  from  a  very  common  error  at  that  period,  but  that 
does  not  explain  this  agreement.     (The  Lord  Chancellor  here  read 
the  terms  of  the  agreement,  and  continued  thus :) 

Now  according  to  the  state  of  facts,  this  agreement  for  a  lease  of 
six  twenty-one  parts,  wljich  was  a  renewal,  or  I  should  rather  say 
a  revival,  of  the  old  right,  would  stand  in  lieu  of  the  original  lease, 
and  would  be  effectuated  by  executing  a  new  lease,  with  all  the 
liabilities  of  the  old  one ;  the  words  refer  to  what  was  necessary  for 
the  restoration  of  the  old  interest,  and  the  tenant  would  be  bound 
to  pay  the  rent-charge ;  but  can  I,  because  that  lease  existed,  and 
because  the  agreement  as  to  the  lease  of  the  six  twenty-one  parts 
is  to  be  so  construed,  give  the  same  construction  to  the  agreement 
for  the  lease  of  the  five  twenty-one  parts,  with  respect  to  which 
there  existed  no  antecedent  lease,  and  which  certainly  depended  on 
a  new  contract  ?  I  must  certainly  read  the  words  separately  with 
reference  to  the  two  proposals.  As  to  the  five  twenty-one  parts, 
the  language  of  the  articles  is,  "  at  the  yearly  rent  of  109Z.  148.  4d.y 
of  the  present  currency  of  Ireland,  the  said  respective  rents  to  be 
payable  in  two  half-yearly  payments,  on  every  25th  of  March  and 
29th  of  September,  over  and  above  all  taxes,  charges,  and  deduc- 
tions, whatsoever,  quit-rent  and  Crown-rent  only  excepted."  Do 
these  words  include  the  tithe  rent-charge,  so  as  to  make  it  payable 
by  the  tenant?  The  reservation  of  the  tithe  rent-charge  would  be 
void  under  the  statute.  I  do  not  agree  to  the  proposition  *that  a  [  *2a6  ] 
contract  to  pay,  within  the  thirteenth  section  (1)  of  the  statute, 
must  be  contained  in  the  lease  itself.  If  a  lease  be  granted, 
subject  to  a  gross  rent  with  a  collateral  covenant  by  the  tenant  to 
pay  the  tithe  rent-charge,  that  agreement  would  be  void  under  the 
statute.  But  suppose  an  agreement  of  this  nature,  the  tenant 
offers  to  pay  1002.  a  year  rent,  and  in  consideration  of  the  tithe 

(1)  2  &  3  Will.  IV.  c.  119,  8.  13,  free  from  the  payment  of  tithes,  or 
*'  and  be  it  enacted,  that  from  and  composition  for  tithes,  and  all  con- 
after  the  passing  of  this  Act,  in  all  tracts,  covenants,  and  agreements  to 
cases  where  any  land  shall  be  let,  or  the  contrary  hereof,  howsoever  made, 
set,  or  demised,  in  Ireland,  the  lessee  shall  be  utterly  null  and  void." 
or  tenant  thereof  shall  hold  such  land 
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davibs  rent-charge,  an  additional  sum  of  51.  a  year,  and  this  offer  is 
FiTTON.  accepted  by  the  landlord.  If  this  Court  were  called  upon  to  carry 
into  execution  such  an  agreement,  could  it  refuse  to  do  so?  I 
certainly  can  see  nothing  to  prevent  its  doing  so.  I  apprehend 
that  the  Court  would  have  no  difficulty  in  so  modelling  the  con- 
tract, as  to  make  the  tenant  liable  to  an  entire  rent  of  1051. ;  there 
is  nothing  illegal  in  such  a  contract,  and  by  so  executing  it,  the 
Court  would  act  according  to  the  spirit  of  the  contract. 

But  that  is  not  the  contract  within  the  words  here.  This  case  is 
not  proved;  here  I  must  ascertain  whether  there  are  words  to 
throw  the  rent-charge  upon  the  tenant ;  words,  which  would  enable 
me  to  raise  a  construction  of  this  kind  hj  implication,  and  that 
against  the  clause  in  the  statute.  The  Act  of  Parliament  says, 
that  all  such  contracts  shall  be  void,  and  the  Court  never  would 
have  executed  this  contract  in  its  precise  form,  so  as  to  exempt  the 
lessor  from  the  tithe  rent-charge.  The  words  are  too  strong  for  me. 
[  *2H7  ]  I  cannot  add  the  tithe  rent-charge  to  the  rent,  and  cast  upon  *the 
tenant  the  obligation  of  paying  12{.  more  than  the  rent  which  he 
has  actually  covenanted  to  pay. 

It  is  singular,  that  the  parties  who  prepared  this  lease  (and 
professional  men  were  engaged  on  either  side,  of  eminence  and 
experience),  if  they  believed  that  the  import  of  the  words  would 
have  been  to  throw  the  burthen  upon  the  tenant,  did  not  so  express 
it  in  terms,  either  in  the  lease  itself,  or  the  contract ;  and  par- 
ticularly, considering  the  state  of  the  law  at  the  time.  This 
agreement,  I  think,  upon  its  true  construction,  does  not  in  law 
throw  upon  the  tenant  the  liability  to  pay  the  rent-charge.  This 
case  is  not  like  the  one  of  a  party  coming  to  execute  a  contract 
with  a  variation,  but  it  is  infinitely  more  difficult,  because  here 
there  is  the  contract,  agreed  upon  by  the  parties  themselves,  and 
settled  by  two  eminent  counsel,  and  in  terms,  which  by  law  left  the 
tenant  not  liable  to  the  obligation ;  and  now  the  lessor  desires  to 
correct  the  instrument  so  formally  executed,  and  previously  settled 
by  his  own  counsel.     I  cannot  assist  him. 

As  to  the  party  who,  by  his  answer,  submits  to  pay  the  rent- 
charge,  although  I  cannot  read  his  answer  against  his  co-defendants, 
I  must  pronounce  a  decree  against  him,  according  to  the  prayer  of 
the  bill.  But  as  his  conduct  is  highly  honourable  in  consenting 
to  pay  that,  which  he  believed  himself  bound  in  honour  to  pay, 
and  as  no  blame  is  to  be  imputed  to  him,  he  must  have  all  his 
costs. 
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The  only  remaining  question  is,  as  to  the  costs  of  the  rest  of  the      Davies 
suit ;  I  am  not  satisfied  that  there  has  not  been  a  mistake  after  all,      fitton. 
though  I  cannot  get  at  it,  and  I.  shall,  therefore,  dismiss  the  bill 
without  costs. 


IN   THE   COUKT  OF   EXCHEQUER. 


WILLIAMSON  V.   NAYLOR(l).  isss. 

June  22, 23. 
(3  Y.  &  C.  Ex.  Eq.  208—215.)  

r  3  Y  &  c 
A  testator  by  his  will  declared  that  one -fifth  of  the  residue  of  his  personal  g^  g  '  208  ] 

estate  should  be  divided  amongst  certain  of  his  creditors  named  in  a  schedule 

to  his  will.    The  schedule  contained  both  the  names  of  the  creditors,  and  the 

debts  due  to  them  respectively :  Held, 

1.  That  the  parties  so  named  in  the  schedule  were  not  to  be  considered  as 
legatees,  but  strictly  as  creditors,  and,  consequently,  that  the  representa- 
tives of  such  as  died  in  the  testator*s  lifetime  were  entitled  to  the  benefit  of 
the  will. 

2.  That  the  direction  so  given  for  payment  of  these  debts  prevented  the 
operation  of  the  Statute  of  Limitations. 

3.  That  the  fund  being  insufficient  to  pay  the  debts  in  full,  and  many  of 
the  creditors  having  failed  to  answer  the  Master's  advertisement,  their 
shares  were  to  be  applied  in  further  satisfaction  of  the  demands  of  the 
creditors  who  had  come  in,  and  were  not  to  be  distributed  amougst  the 
testator's  next  of  kin. 

Two  persons  of  the  name  of  Lockey  and  Gamon  were,  in  and 
previously  to  the  year  1805,  in  partnership  together.  Having 
become  greatly  embarrassed,  they,  in  1806,  executed  a  deed  of  com- 
position with  their  creditors,  under  which  the  latter  received  10«. 
in  the  pound  on  the  amount  of  their  respective  debts.  This  deed 
contained  no  release  by  the  creditors  of  any  portion  of  their  debts. 
After  this  arrangement,  Lockey  went  to  South  Carolina,  where  he 
acquired  a  considerable  property,  and  returned  to  England  *in  [  •209  ] 
1808.  After  his  return,  he  made  his  will,  and  died  in  1810,  leaving 
a  widow  and  three  children. 

Lockey,  by  his  will,  devised  and  bequeathed  all  his  property, 

both  real  and  personal,  in  South  Carolina,  to  trustees,  upon  trust, 

within  two  years  after  his  decease,  to  sell  the  same,  and  to  remit 

the  proceeds  thereof,  together  with  all  monies  arising  from  hia 

stock  in  the  American  funds,  &c.,  to  his  executors  in  England ; 

(1)  Cited,  Stevens  v.  King  [1904]  2  at  p.  296,  but  it  has  been  suggested 

Ch.  30,  73  L.  J.  Ch.  535,  90  L.  T.  665.  that  a  fuller  report  might  be  oonveni- 

A  note  of  Williarnson  v.  Naylor  was  ently  inserted  in  the  Beyised  Beports. 

inserted  in  the  report  of  the  similar  — O.  A  S. 
case  of  Philipa  v.  Phili^ts  in  64  B.  B. 
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wiLLiAMsoN  "  to  be  applied "  to  use  the  language  of  the  testator,  "  (allowing 
Naylor.  sufficient  for  the  maintenance  of  my  family),  to  the  immediate 
payment  and  discharge  of  all  my*  lawful  debts,  which  debts  are  due 
to  the  following  persons,  and  amount  to  the  sums  hereinafter  stated, 
(that  is  to  say)  about  2,000{.  due  on  two  several  bonds,  to  the 
trustee  of  the  late  William  Purday ;  and  the  principal  and  interest 
on  a  bond  for  300Z.  due  to  Mrs.  Ann  Beard,  or  the  estate  of  the  late 
John  Beard  ;  also  a  bond  amounting  to  1,365Z.  to  the  Bev.  Bichard 
Lockey,  as  a  new  assumption  of  the  balance  of  an  old  debt ;  also  a 
certain  bond  given  by  me  to  Charles  Beard,  for  securing  an  annuity 
of  72Z.  a  year  during  his  life.  The  above  several  items  include  all 
the  lawful  debts  I  owe,  as  far  as  my  recollection  extends.  In  the 
next  place,  I  desire  that  5002.  be  divided  amongst  the  children  of 
Simon  Crook,  agreeable  to  the  will  of  my  deceased  friend,  Edward 
Crook,  notwithstanding  the  insolvency  of  the  estate  of  the  said 
Edward  Crook,  for  which  sum  a  bond  is  executed  to  Simon  Crook 
and  Charles  Bradford,  in  trust  for  the  said  children ;  and  after  the 
above  payments  are  completed,  and  the  exact  amount  of  the 
balance  of  my  remaining  effects  is  ascertained,  it  is  my  desire  that 
the  said  remainder  be  divided  into  five  equal  parts  or  shares  and 
applied  in  manner  following :  (that  is  to  say),  one-fifth  part  of  the 
said  residue  I  desire  may  be  divided  and  paid  by  my  executors 
equally  between  such  of  the  creditors  of  Lockey  and  Gamon 
as  are  contained  in  a  schedule  hereunto  annexed,  according  to  the 
[  •210  ]  amount  of  such  creditors*  *debts,  the  other  creditors  of  the  said 
concern  having  been  already  satisfied  by  me."  The  testator  then 
bequeathed  the  other  four-fifth  parts  of  such  residue  for  the  benefit 
respectively  of  his  wife  and  his  three  children.  The  schedule  to 
the  will  contained  the  names  of  fifty-two  individuals  or  firms  to 
which  the  house  of  Lockey  and  Gamon  were  indebted ;  the  amount 
of  each  debt  being  set  opposite  the  respective  names,  and  the  total 
amount  of  debts  being  7,190{.  Amongst  the  names  of  the  creditors 
appeared  that  of  the  plaintiffs,  Williamson  &  Co.,  to  the  amount 
of  448Z. 

After  the  decease  of  the  testator,  the  present  suit  was  instituted 
by  the  plaintiffs  on  behalf  of  themselves  and  all  others,  the  creditors 
of  Lockey  and  Gamon,  for  the  purpose  of  having  the  will  carried 
into  execution.  At  the  hearing  of  the  cause  before  Lord  Lyndhurst, 
C.  B.,  in  June,  1834,  the  principal  question  was,  whether  the 
creditors  named  in  the  schedule  to  the  testator's  will  were  to  be 
considered  in  the  light  of  legatees,  or  strictly  as  creditors ;  it  being 
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necessary  to  determine,  whether  the  benefits  apparently  provided    Williamson 

for  such  of  the  creditors  as  had  died  in  the  testator's  lifetime  had      naylor. 

lapsed,  (which  would  be  the  consequence  of  the  former  hypothesis), 

or  had  descended  to  their  personal  representatives.    Lord  Lynd- 

HURST,  after  hearing  the  arguments  of  counsel  upon  this  point, 

was  of  opinion,  that  the  parties  named  in  the  schedule  were  not  the 

mere  objects  of  the  testator's  bounty,  but  were  creditors  whose 

debts  were  revived   by  the  will  (l).     *Hi8    Lordship,   therefore,       [  •^u  ] 

decreed  the  usual  accounts  to  be  taken,  and  that  the  Master  should 

ascertain  the  clear  residue  of  the  testator's   estate,  and  should 

advertise  for  the  creditors  of  Lockey  and  Gamon,  named  in  the 

schedule,  to  come  in  before  him  and  prove  their  debts  by  a  certain 

day,  or  be  excluded  from    the  benefit  of  that  decree.    And  the 

Master  was  to  inquire  whether  any  and  which  of  such  creditors 

were  dead  at  the  time  of  the  decree,  and  if  dead,  who  were  their 

personal  representatives. 

The  cause  now  coming  on  for  further  directions,  it  appeared  by 
the  Master's  report,  dated  the  80th  May,  1836,  that,  out  of  the  53 
creditors  named  in  the  schedule  to  the  testator's  will,  22  only  had 


(1)  The  following  was  Lord  Lynd- 
hubst's  judgment  according  to  a  note 
taken  by  Mr.  Keen : 

Lord  Lyndhtjrst,  L.  C.  B.  : 

Thedebts enumerated  in  the  schedule 
were  subsisting  debts  at  the  time  when 
the  will  was  made,  and  when  the 
testator  directed  this  portion  of  his 
residuary  estate  to  be  divided  among 
the  creditors  named  in  the  schedule  in 
proportion  to  the  amount  of  their 
original  debts,  I  cannot  consider  this 
as  a  mere  voluntary  bounty  on  the  part 
of  the  testator,  but  I  must  consider 
that  the  testator  meant  this  money 
to  be  applied  in  satisfaction,  or  part 
satisfaction  of  an  obligation  in  reduc- 
tion of  those  debts,  which,  though 
they  could  not  be  enforced  against 
him  at  law,  were,  nevertheless,  sub- 
sisting debts.  This  is  not  a  legacy 
subject  to  the  payment  of  legacy  duty, 
but  a  trust  created  by  the  testator 
in  satisfaction  or  reduction  of  debts, 
the  remedy  for  the  recovery  of  which 
was  barred  by  the  statute.  This  case 
is  clearly  distinguishable  from  Coppin 
v.  Coppiiiy  for  there  the  creditors  had 


accepted  a  composition  in  satisfaction 
of  their  demands ;  they  had  released 
their  debts,  and  the  debts  were,  con- 
sequently, extinguished.  But  here 
there  was  no  release,  no  extinguish- 
ment of  the  debts,  no  obstacle  to  the 
recovery  of  them,  except  the  bar  to  the 
remedy  raised  by  the  statute,  which 
bar  the  testator  has  removed.  The 
statute  bars  the  remedy,  but  does  not 
extinguish  the  debt.  The  debtor  may, 
at  any  time,  pay  the  debt ;  and  even 
his  executor  may  pay  it  in  spite  of  the 
statute,  and  in  that  way  satisfy  his 
representative  capacity  the  conscience 
of  his  testator.  In  this  case,  the 
testator  has  manifested  an  anxious 
desire  to  fulfil  his  just  obligations; 
and  it  was  plainly  his  intention  not  to 
make  a  gift  to  the  persons  named  in 
the  schedule,  but  to  waive  the  legal 
bar  to  the  recovery  of  his  debts,  and  to 
satisfy  or  reduce  his  debts  as  the  case 
might  be,  for  the  amount  of  the  residue 
was  uncertain.  I  am  clearly  of 
opinion,  therefore,  that  the  plaintiffs 
are  to  be  considered  as  creditors ;  and 
that  they  are,  consequently,  entitled  to 
the  decree  prayed  by  their  bill. 
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Williamson  by  themaelves  or  their  representatives  come  in  to  prove  their  debts 
Nay  LOR.  before  him.  It  appeared,  also,  that  the  one-fifth  of  the  residae  to 
be  appropriated  among  the  creditors  amounted  to  8,999Z.  2s.  lOd.y 
[•212]  ♦while  the  amount  of  debts  proved  was  5,867Z.  8«.  6d.  The 
principal  question,  therefore,  now  was,  whether  the  sums  set  apart 
for  the  creditors  who  had  not  proved  should  be  paid  to  the  creditors 
who  had  proved,  in  further  satisfaction  of  their  debts,  or  should 
go  to  the  testator's  next  of  kin  as  residue  undisposed  of.  The  other 
question  was  the  same  which  had  been  argued  before  Lord  Lynd- 
hurst,  namely,  whether  the  representatives  of  creditors  who  had 
died  in  the  testator's  lifetime  were  entitled  to  prove. 

Mr,  O.  Richards  and  Mr.  Keen,  for  the  plaintiffs.     *     *     ♦ 

[  218  ]  Mr.  Boteler  and  Mr.  Benson,  for  the  next  of  kin.     *     *     ♦ 

[  214  ]  Mr.  Richards,  in  reply.     *     *     ♦ 

June  23.        AlDERSON,  B.  : 

It  seems  to  me,  upon  considering  this  case,  not  only  that,  under 
the  circumstances  in  which  it  has  come  before  me,  I  ought  to 
consider  the  judgment  of  Lord  Ltndhubst  as  binding  upon  me, 
but  that,  if  I  had  been  called  upon  to  give  judgment  upon  it  at  the 
hearing,  I  should  have  come  to  the  same  conclusion  as  his  Lordship 
did  upon  the  construction  of  the  will  of  this  party.  It  appears 
that  Mr.  Lockey  had  incurred  a  variety  of  debts  in  the  early  period 
of  his  life,  and  afterwards  came  to  a  settlement,  by  composition, 
of  such  of  those  debts  as  were  incurred  by  him  jointly  with  his 
partner  Gamon.  That  composition  was  paid  by  the  trustees  of 
Lockey  and  Gamon.  The  debts,  however,  remaining  unpaid  in 
full,  Mr.  Lockey,  like  an  honest  man,  thought  it  right  to  make  a 
[  *2i5  ]  ♦bequest  whereby  they  should  to  a  certain  degree  at  least  be  satisfied, 
and  accordingly,  after  giving  by  his  will  certain  legacies,  he  divided 
the  residue  of  his  property  into  five  parts,  one  of  which  parts  he 
directed  to  be  paid  equally,  that  is  rateably,  among  the  creditors  of 
Lockey  and  Gamon,  whom  he  names  in  the  schedule  to  his  will, 
"  the  others,"  as  he  says,  "  having  been  already  satisfied."  There 
are  a  variety  of  debts  mentioned  in  the  schedule  as  being  due  to 
firms  and  to  the  executors  of  different  persons.  Obviously,  there- 
fore, the  schedule  refers,  not  to  individuals,  but  to  debts.  It  points 
to  the  debts  rather  than  to  the  persons  of  the  creditors.  It  is  a 
devise,  therefore,  in  trust  to  pay  each  person  as  should  reasonably 
appear  to  be  the  creditors  of  Lockey  and  Gamon  at  the  testator's 
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decease.    That  was  the  view  of  Lord  Ltndhubst,  and  although  to  Williambon 

a  certain  extent  the  gift  to  these  creditors  may  be  considered  as  a     natlob. 

tenancy  in  common,  the  question  is»  of  what  body  do  the  tenants 

in  common  consist.    Why,  of  such  creditors  as  prove  their  debts 

before  the  Master,  and,  therefore,  one-fifth  of  the  residue  is  to  be 

divided  among  the  persons.     Some  of  the  creditors  have  not  proved. 

Whether  their  debts  have  been  satisfied  or  the  evidence  of  their 

debts  has  been  lost  by  time  or  accident  I  do  not  know,  but  I  find 

that  after  the  usual  advertisements  have  been  issued  by  the  Master 

a  limited  portion  of  the  creditors  only  came  forward.    Those  are 

then  the  parties  amongst  whom  this  share  of  the  residue  is  to  be 

divided  rateably. 

Order  accordingly, 

COURT    OF    KING'S    BENCH. 


REX  V.  The  JUSTICES  op  SURKEY  (1).  i^ss. 

(2  Term  Bep.  604—611.)  _L 

In  an  excise  Act,  a  general  clause  of  reference  to  all  former  excise  Acts        [  ^^  ] 
incorporates  only  the  general  provisions  of  those  Acts,  and  not  particular 
dausee  conferring  special  powers. 

A  RULE  having  been  obtained  to  show  cause  why  a  mandamus 
should  not  issue,  directed  to  the  justices  of  Surrey  at  their  Sessions, 
to  compel  them  to  hear  and  determine  an  appeal  made  by  Hannah 
Pleck,  who  had  been  convicted  on  25  Geo.  III.  c.  72,  s.  9  (2),  for 
printing  cotton  before  it  was  measured  and  marked  by  the  proper 
officer  of  excise,  according  to  the  directions  of  the  Act, 

The    Solicitor-General,    Wood    and    Shepherd,    now    showed 
cause.    *    ♦    ♦ 

Erskine,  in  support  of  the  rule.    *    ♦    ♦  [  W7  ] 

Cur.  adv.  vtdt. 

AsHHUBST,  J.  now  delivered  the  opinion  of  the  Court  :  [  608  ] 

This  was  a  motion  for  a  mandamus  to  the  justices  of  Surrey  to 
receive  and  hear  an  appeal  of  Hannah  Pleok  and  others  against  a 
conviction  on  the  25  Geo.  III.  c.  72,  which  imposes  a  duty  on 
cottons,  muslins  &c.  for  certain  offences  committed  against  that 
Act.  And  the  question  is,  whether  an  appeal  lies  in  this  case  from 
the  judgment  of  two  justices  ?    It  was  contended  by  the  counsel 

(1)  Cited,  R.  Y.  OUo  Momted,  Ltd.      K  B.  629,  95  L.  T.  526. 
[1906]  2KB.  456,  461,  466,  75  L.  J.  (2)  Bep.  SUt.  Law  Bev.  Act,  1861. 
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Rbx  who  made  this  application  that  an  appeal  was  virtaally  given  by 
Thb  the. 84th  section  of  this  Act  of  Parliament,  which  by  reference 
'^SoMBT^'  incorporates  all  the  remedies  given  by  any  excise  laws,  and  that 
the  power  of  appeal  and  of  mitigating  penalties  are  given  by  some 
of  the  excise  laws.  On  the  other  hand,  it  was  contended  that  no 
t  •509  J  appeal  lies  but  where  it  is  given  *in  express  words.  It  would  be 
endless  to*  state  all  the  Acts  that  have  been  made  upon  the  subject, 
but  I  will  just  shortly  mention  such  as  seem  to  have  a  more 
immediate  relation  to  the  subject.  The  12  Gar.  II.  c.  11,  s.  19, 
and  12  Gar.  II.  c.  24,  which  are  usually  called  the  hereditary 
Excise  Acts,  give  an  excise  on  liquors  of  various  denominations, 
and  in  these  Acts  an  appeal  is  expressly  given  from  the  judgment 
of  the  Gommissioners  and  sub-Gommissioners,  but  not  from  the 
judgment  of  the  justices.  And  it  appears  plainly  from  15  Gar.  II. 
c.  11,  s.  19,  that  it  never  was  the  intention  of  the  Legislature  to 
give  an  appeal  from  the  judgment  of  justices;  for  speaking  on  the 
subject  of  costs  upon  appeals,  it  says,  that  in  case  the  first 
judgment  is  affirmed,  the  party  appealing  shall  pay  costs  to  the 
Gommissioners,  or  sub-Gommissioners ;  and  yet  this  very  Act  gives 
a  jurisdiction  to  justices  in  certain  cases. 

Now  if  the  Legislature  had  thought  an  appeal  lay  from  their 
judgments,  they  would  certainly  have  made  the  like  provision  as 
to  them  with  regard  to  costs.  The  9  Anne,  c.  11,  s.  86,  is  the  first 
Act  which  gives  an  appeal  from  the  judgment  of  the  justices  ;  this 
Act  only  relates  to  hides,  skins,  parchment  and  vellum. 

In  the  12  Anne,  c.  2,  the  Malt  Act,  there  is  a  clause  as  to  the 
recovering  of  penalties,  &c.  which  incorporates  the  statute  of 
Gar.  II.,  and  all  other  laws  then  in  force,  relating  to  the  revenue 
of  excise,  upon  beer,  ale,  and  other  liquors.  Yet  by  the  87th  section, 
there  is  an  express  power  given  to  appeal  from  the  judgment  of  the 
justices  to  the  Quarter  Sessions,  which  shows  that  the  Legislature 
thought  the  clause  of  reference  would  not  have  given  the  right  of 
appeal  in  that  case.  By  6  Geo.  I.  c.  21,  which  relates  to  malt  and 
the  distillery,  there  is  a  clause  (s.  22)  which  enacts  that  all  seizures 
of  sweets,  and  of  every  other  forfeiture,  and  forfeitures,  which 
(after  a  particular  day)  shall  be  made  by  virtue  or  in  pursuance  of 
that  Act,  or  any  Act  whatsoever,  relating  to  the  duties  of  excise, 
shall  be  adjudged  as  prescribed  by  that  Act ;  and  that  such  pro- 
ceedings shall  not  be  liable  to  appeal.  A  doubt  arose  on  this 
general  clause,  whether  it  did  not  take  away  the  right  of  appeal 
from  the  judgment  of  two  justices  as  to  malt,  hides,  and  skins,  or 
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vellum;  and  for  clearing  this  doubt  the  1  Geo.  II.  c.  16,  s.  8,  Bbx 
declares,  that  by  the  above  statute  the  right  of  appealing  in  those  ,  thb 
cases  is  not  taken  away;  from  whence  one  may  infer,  that  the.  "^"surrw?' 
Legislature  meant  it  should  be  taken  away  in  all  other  cases. 
And  where  it  has  been  thought  fit  to  be  given,  the  Legislature  have 
in  subsequent  Acts  given  it  in  express  words;  as  in  20  Geo.  II.  c.  10,' 
and  29  Geo.  II.  c.  14.  But  it  seems  generally,  by  the  whole  *tenor  [  •sio  ] 
of  the  Acts,  that  no  appeal  lies  from  the  judgment  of  the  justices, 
unless  expressly  given.  But  it  has  been  argued,  that  the  general 
clause  of  reference  in  25  Geo.  III.  adopts  all  former  laws  of  excise, 
and  therefore  in  as  much  as  some  former  laws  gave  the  power  of 
appeal  and  mitigation,  they  are  virtually  included  in  this.  But  I 
think  that  this  argument  in  its  utmost  extent  will  not  hold.  For 
it  may  as  well  be  argued,  that  as  this  clause  of  reference  virtually 
incorporates  all  former  excise  laws,  as  to  the  mode  of  levying,  &c. 
and  there  are  some  of  these  Acts  which  in  terms  negative  the 
appeal,  these  laws  are  virtually  incorporated,  and  therefore  that 
the  appeal  is  virtually  negatived  in  this.  The  fair  construction 
then  to  be  put  upon  this  Act  of  25  Geo.  III.  c.  72,  s.  84,  which  is 
the  clause  of  reference  in  question,  seems  to  be  this :  that  all  the 
general  powers  and  provisions  given  and  made  in  Acts  in  pari 
matetid  shall  be  virtually  incorporated  into  this,  but  that  such 
provisions  as  are  always  considered  as  special  provisions  shall  not. 
The  power  of  appealing  from  the  judgment  of  the  justices  seems 
to  be  of  this  kind,  and  does  not  attach  without  being  expressly 
given.  This  construction  will  prevent  all  the  clashing  and  incon- 
sistence which  will  occur  if  a  different  construction  were  to  take 
place.  As  to  the  observation  on  the  power  of  mitigation,  the  party 
does  not,  by  this  construction,  lose  the  benefit,  for  the  two  justices 
will  have  power  of  mitigating,  whether  the  appeal  lies  or  not. 
There  may  be  another  reason  given,  in  confirmation  of  the  opinion 
we  have  formed,  were  it  necessary,  which  is  this :  on  a  perusal  of 
the  thirty-third  and  thirty-fourth  sections  of  the  Act  in  question, 
the  first  of  which  related  to  duties,  and  the  latter  to  penalties  and 
forfeitures,  there  appears  a  manifest  difference  in  the  penning  of 
the  two  clauses ;  the  latter  of  which  enacts  that  all  fines,  penalties, 
and  forfeitures  respecting  the  inland  duties  imposed  by  the  Act 
should  be  sued  for,  recovered,  levied,  or  mitigated,  by  such  ways,  &c. 
as  any  fines,  &c.  may  be  sued  for,  &c.  by  any  law  of  excise; 
dropping  the  words  used  in  the  former  section,  "  or  inland  duties 
under  the  management  of  the  Commissioners  of  Excise.**    This 
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Bkx.        led  me  to  apply  to  a  person  who  has  long  been  concerned  in  the 

•fJ^'iB         business  of  the  excise,  to  know  what  was  the  distinction  generally 

'^^fl^i^^'   understood  between  excise   laws,   and  inland  duties   under   the 

management  of  the  Commissioners  of  the  Excise.    He  said  the 

difference  they  understood  was  this,  that  the  law  of  excise  is 

understood  to  relate  only  to  liquors ;  and  that  inland  duties  under 

the  management  of  the  Commissioners  of  Excise  are  understood 

[^511  ]       to  "relate  to  malt,  dry  goods,  and  other  articles,  which  have  of  late 

been  put  under  their  management.     If  this  distinction  hold,  it 

would  be  decisive ;  for  I  believe  there  is  not  a  single  instance  of  an 

appeal  being  given  in  any  case  relating  to  liquors ;  but  however, 

we  need  not  rely  on  this  distinction,  as  we  think  the  former  reasons 

are  perfectly  satisfactory. 

The  i-uU  therefore  must  be  discharged. 


1794.  CLIFTON   V.  WALMESLEY(l). 

^^^'  (5  Term  Bep.  664—667.) 

[  5  T.  R.  664  ]  j^i^jQ  losseo  of  a  coal  mine,  who  covenants  to  pay  a  certain  share  of  all 

such  sums  of  money  as  the  coal  should  sell  for  at  the  pit's  mouth,  is  not 
liable  under  that  covenant  to  pay  to  the  lessor  any  part  of  the  money 
produced  by  sale  of  the  coals  elsewhere  than  at  the  pit's  mouth. 

And  evidence  of  the  lessee's  having  accounted  with  the  lessor,  and  paid 
him  the  share  of  money  produced  by  the  sale  of  coal  elsewhere,  is  not 
admissible  to  explain  the  intention  of  the  parties. 

This  was  an  action  of  covenant  wherein  the  declaration  stated 
an  indenture  dated  80th  September,  1781,  whereby  Thomas  Clifton, 
[  *665  J  under  whom  the  plaintiff  claimed,  demised  to  *the  defendants 
certain  quarries  of  cannel  for  twenty-one  years,  at  the  yearly  rent 
of  1501.  and  the  further  sum  of  Is.  and  9d.  for  every  score  baskets 
of  cannel,  computing  24  baskets  to  the  score,  over  and  above  forty- 
one,  and  for  a  certain  proportion  of  cannel,  therein  described,  to  be 
annually  paid  in  kind,  and  also  one  half  part  or  share  of  all  such 
Bum  and  sums  of  money  as  all  or  any  of  the  cannel  to  be  gotten 
by  virtue  of  the  said  indenture  should  sell  for  at  the  pit  mouth, 
over  and  above  id.  the  basket  or  top  and  bottom,  and  for  certain 
other  considerations  therein  mentioned.  There  were  other  cove- 
nants for  the  payment  of  the  rent,  and  the  management  of  the 
xlemised  premises,  and  also  that  the  lessees  would  from  time  to 

(1)  Ciied,Lard  Waitings  V.N.  K  By.      A.  0.  260,  263,  69  L.  J.  Oh.  616,  82 
Co.  [1899]  1  Oh.  656,  664,  68  L.  J.  Oh.      L.  T.  429. 
316,  80  L.  T.  217,  0.  A. ;  a«fd.  [1900] 
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time  deliver  to  the  lessor,  &c.  "A  true  and  particular  account  of  CLirroK 
all  the  cannel  which  should  be  raised  or  gotten  by  virtue  of  the  walmbslet. 
liberties  and  privileges  thereby  granted,  and  of  the  price  and  prices 
at  which  the  same  and  every  part  thereof  should  be  sold  at  the  pit 
or  pits  out  of  which  the  same  should  be  gotten  and  raised.*'  And 
further  that  it  might  be  lawful  for  the  lessor,  &c.  "to  inspect  books 
of  account,  which  should  from  time  to  time  be  kept  by  the  auditor, 
&c.  to  the  said  cannel  works  to  see  and  take  an  account  there  out 
of  the  quantities  of  cannel  from  time  to  time  got  at  the  said  cannel 
works  or  any  of  them,  and  of  the  price  and  prices  at  which  the 
same  and  every  part  thereof  should  be  sold  at  the  pit."  Several 
breaches  of  covenant  were  assigned,  amongst  others,  the  following 
one;  that  before  the  25th  March,  179S,  (to  wit)  on  the  first  of 
January,  1792,  and  on  divers  other  days  and  times  between  that 
day  and  the  25th  day  of  March,  179S,  divers  baskets  of  the  cannel, 
got  by  virtue  of  the  said  indenture,  were  and  had  been  sold  for 
at  the  pit  mouth,  more  than  4(2.  the  basket,  or  top  and  bottom, 
(to  wit)  8d.  for  the  basket  over  and  above  4td.  the  basket,  or  top  and 
bottom ;  whereby  the  defendants  were  liable  to  pay  to  the  plaintiff 
one  half  of  the  said  sums  of  money  over  and  above  4td.  the  basket 
or  top  and  bottom,  amounting  in  the  whole  to  1,S8SL  Gs.  6d.  which 
they  have  not  yet  paid.  The  defendants  pleaded  they  did  not 
break  the  covenants  on  which  issue  was  joined.  Upon  the  trial  of 
the  cause,  it  was  admitted  that  Messrs.  Blundells  (assignees  of  the 
defendants)  had  within  the  period  mentioned  in  the  8rd  breach  sold 
several  quantities  of  top  and  bottom  cannel  at  the  pit  mouth,  for 
more  than  id.  the  basket,  one  moiety  of  the  surplus  whereof  has 
been  paid  into  Court.  Messrs.  Blundells  within  the  period  men- 
tioned in  the  Srd  breach  also  raised  divers  quantities  of  cannel 
at  the  pit's  mouth  upon  the  premises ;  which  ^cannel  they  led  away  [  *666  j 
from  the  premises,  and  sold  elsewhere  at  different  prices  beyond 
id.  per  basket,  when  the  selling  prices  of  the  pit's  mouth  at  the 
same  time  were  above  id.  the  basket ;  for  the  half  of  which  surplus 
prices,  called  the  half  price,  the  action  as  to  the  Srd  breach  is 
brought.  The  plaintiff  offered  evidence  to  show  that  from  the 
date  of  the  lease  till  March,  1791,  at  which  time  the  plaintiff  had 
notice  of  an  assignment  of  the  lease  to  Messrs.  Blundells,  whom  he 
refused  to  accept  as  tenants,  the  defendants  when  the  coal  produced 
id.  per  basket  at  the  pit  mouth,  and  they  led  away  the  coal  and  sold 
it  elsewhere,  paid  to  the  plaintiff  a  moiety  of  the  selling  price  of 
the  coals,  above  id.  per  basket  at  the  pit  mouth ;  which  evidence  was 
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CLirroir  rejected  by  the  learned  Judge.  A  verdict  was  agreed  to  be  found  for 
WALMEflLXT.  ^^^  plaintiff  for  the  nominal  sum  of  200Z.,  aB  damages  and  40«.  costs, 
subject  to  be  reduced  or  increased  by  the  award  of  James  Wareing, 
if  this  Court  should  be  of  opinion  that  upon  the  points  reserved  the 
plaintiff  is  entitled  to  a  verdict ;  if  not,  and  the  Court  should  be  of 
opinion  that  the  evidence  above  mentioned  was  rightly  rejected,  a 
judgment  of  nonsuit  to  be  entered;  and  the  points  submitted  to 
the  Court  were :  1st,  Whether  upon  the  true  construction  of  the 
above  lease,  unexplained  by  extrinsic  evidence,  the  half  of  such 
sums  of  money  as  the  cannel  got  by  virtue  of  the  indenture,  and 
sold  elsewhere  than  at  the  pit's  mouth,  would  have  produced,  if 
sold  at  the  pit's  mouth,  is  due  to  the  plaintiff,  when  the  selling  price 
of  the  top  and  bottom  coal  at  the  pit's  mouth  at  the  same  time  was 
above  4(/.  per  basket ;  and  if  the  Court  should  be  of  opinion  with  the 
defendants  upon  this  point,  then,  2ndly,  Whether  the  evidence  above- 
mentioned  to  have  been  rejected  ought  to  have  been  received? 

Wood  for  the  plaintiff  contended,  that  though  the  breach  assigned 
did  not  fall  within  the  literal  wording  of  the  covenant,  yet  it  was 
substantially  warranted  by  it.  At  the  time  when  the  covenant 
was  drawn  all  the  coal  was  sold  at  the  pit's  mouth ;  since  which 
time,  by  means  of  a  canal,  an  opportunity  is  afforded  of  carrying  it 
to  a  more  distant  market :  but  the  contract  between  the  parties 
must  still  be  understood  to  stand  upon  the  same  equitable  footing 
it  was  before  ;  for  effecting  which,  the  Court  will  not  tie  them  down 
to  the  mere  words,  but  look  to  the  meaning  of  the  contracting 
parties.  There  can  be  no  doubt  but  that  the  intent  of  the  covenant 
was,  that  the  lessor  should  share  the  half  of  whatever  price  the  coal 
produced  at  the  market ;  and  whether  it  was  further  from  the  pit 
[  *567  ]  or  nearer  to  it  could  not  possibly  *vary  the  case.  For  this  purpose 
it  is  perfectly  fair  to  consider  the  sale  as  made  at  the  pit's  mouth, 
as  far  as  regards  the  regulation  of  the  price.  And  if  the  evidence 
offered  had  been  received  it  would  have  been  decisive  to  show  that 
the  defendants  themselves  so  understood  the  contract.  [He  cited 
Cooke  V.  Booth  (1).] 

LambCy  conti-a,  was  stopped  by  the  Court. 

Lord  Kbnyon,  Ch.  J. : 

The  conduct  of  the  defendants  may  possibly  be  a  fraud  upon  the 
covenant,  and  perhaps  a  court  of  equity  would  give  the  plaintiff 

(1)  Cowp.  819. 
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Bome  relief ;  but  how  can  thiB  Court  get  rid  of  the  covenant  in  the     CLiFroif 

shape  in  which  the  question  is  brought  before  us  ?    Suppose  the  waiiMbslbt. 

breach  had  been  assigned  that  this  coal  had  been  sold  for  so  much 

at  Liverpool,  it  could  not  have  been  supported  upon  a  demurrer. 

Then  the  covenant,  not  being  ambiguous  in  the  terms  of  it,  cannot 

be  explained  by  parol  evidence.    This  case  is  distinguishable  from 

that  of  Cooke  v.  Booth,  which  was  determined  on  the  same  principle 

as  that  of  Faimival  v.  Crew  (1)  and  others.    Here  the  covenant  is 

drawn  in  clear  and  explicit  terms. 

Grose,  J, : 

The  Court  cannot  declare  that  the  coal  was  sold  at  the  pit's 
mouth  which  is  expressly  stated  to  be  sold  elsewhere.  What* 
ever  the  meaning  of  the  parties  might  have  been,  we  can  only 
look  for  it  in  the  covenant ;  and  in  that  they  have  expressed  them- 
selves precisely  and  unambiguously;  and  therefore  we  cannot 
receive  extraneous  evidence  in  explanation  of  it. 

Postea  to  the  dejendanta. 


IN  THE  QUEEN'S  BENCH. 
ELEANOR  THOMAS  v.  BENJAMIN  THOMAS  (2).  i842. 

(2  Q.  B.  851—861 ;  S.  C.  11  L.  J.  a  B.  104;  2  O.  &  D.  226 ;  6  Jur.  645.)  ^^' 

Declaration  for  non-performance  of  an  agreement  stated  to  be,  that  [  2  Q.  B.  861  ] 
defendant,  when  required,  should  convey  a  certain  house  and  premises  to 
plaintiff  for  her  life,  and  that  plaintiff,  at  all  times  during  her  possession 
thereof,  should  pay  defendant  and  S.  T.  (since  deceased),  their  executors 
&c.,  11.  yearly  towards  the  ground  rent  payable  in  respect  of  the  said  house 
and  other  premises,  and  keep  the  house  in  repair. 

Pleas :  1 .  Non  asBvmpsit ;  2.  That  there  was  not  the  consideration  alleged. 
Issues  thereon. 

The  agreement  wss  between  plaintiff,  who  was  the  widow,  and  defendant 
and  8.  T.,  the  executors,  of  J.  T.  After  reciting  that  J.  T.,  shortly  before 
his  death,  had  verbally  expressed  his  desire  that  plaintiff,  in  addition  to  his 
other  provision  for  her,  should  have  the  house  &c.  during  her  life,  and 
reciting  that  defendant  and  S.  T.  were  desirous  that  such  intention  should 
be  carried  into  effect,  it  was  witnessed  that,  **  in  consideration  of  such 
desire  and  of  the  premises,"  the  executors  would  convey  the  house  Ac.  to 
the  plaintiff  for  her  life ;  "  provided,  nevertheless,  and  it  is  hereby  further 

(1)  3  Atk.  83.  promisee    (see   also    Currie  v.    MUa 

(2)  On  reconsideration  it  has  been  (1875)  L.  R.  10  Ex.  153,  162,  44 
considered  advisable  to  report  this  L.  J.  Ex.  94,  99 ;  affd.  1  App.  Cas. 
case,  which  is  included  in  Finch's  554,  45  L.  J.  Ex.  882),  otherwise  its 
Selection  of  Gases  on  the  Law  of  Con-  value  would  appear  to  be  correctly 
tract8(1886),  pp.  263  to  268.  It  may  estimated  in  the  opening  words  of 
be  useful  as  indicating  that  considera-  Lord  Demman's  judgment  (posi^ 
tion  is  independent  of  motive  and  need  p.  909). — A.  Q. 

not  necessarily  involve  a  benefit  to  the 
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Thomas  agreed  and  declared/'  that  the  plaintiff  should  during  her  possession  pay  to 

V.  the  executors  1/.  yearly  towards  the  ground  rent  payable  in  respect  of  the 

Thomas.  ^^^  house  and  adjoining  premises,  and  should  keep  the  said  house  &c.  in 

repair: 

Held,  tiiat  the  agreement  so  to  pay,  and  to  keep  the  premises  in  repair, 
was  a  consideration  for  the  agreement  by  the  defendant  and  S.  T. ;  and  that 
respect  for  the  wishes  of  the  testator  was  no  part  of  the  legal  consideration 
for  their  agreement,  and  need  not  be  stated  in  the  declaration. 

Assumpsit.  The  declaration  stated  an  agreement  between  plaintiff 
and  defendant  that  the  defendant  should,  when  thereto  required  by 
the  plaintiff,  by  all  necessary  deeds,  conveyances,  assignments,  or 
[*852]  other  ^assurances,  grants,  &c.,  or  otherwise,  assure  a  certain 
dwelling-house  and  premises,  in  the  county  of  Glamorgan,  unto 
plaintiff  for  her  life,  or  so  long  as  she  should  continue  a  widow  and 
unmarried,  and  that  plaintiff  should,  at  all  times  during  which  she 
should  have  possession  of  the  said  dwelling-house  and  premises, 
pay  to  defendant  and  one  Samuel  Thomas  (since  deceased),  their 
executors,  administrators  or  assigns,  the  sum  of  IZ.  yearly  towards 
the  ground  rent  payable  in  respect  of  the  said  dwelling-house  and 
other  premises  thereto  adjoining,  and  keep  the  said  dwelling-house 
and  premises  in  good  and  tenantable  repair :  That,  the  said  agree- 
ment being  made,  in  consideration  thereof,  and  of  plaintiff's  promise 
to  perform  the  agreement,  Samuel  Thomas  and  the  defendant 
promised  to  perform  the  same :  and  that,  although  plaintiff  after- 
wards and  before  the  commencement  of  the  suit,  to  wit  &c., 
required  of  defendant  to  grant  &c.,  by  a  necessary  and  sufficient 
deed  &c.,  the  said  dwelling-house  &c.  to  plaintiff  for  her  life,  or 
whilst  she  continued  a  widow,  and  though  she  had  then  continued 
&c.,  and  still  was,  a  widow  and  unmarried,  and  although  she  did, 
to  wit  on  &c.,  tender  to  the  defendant  for  his  execution  a  certain 
necessary  and  sufficient  deed  &c.,  proper  and  sufficient  for  the  con- 
veyance &c.,  and  although  &c.  (general  readiness  of  plaintiff  to 
perform),  yet  defendant  did  not  nor  would  then  or  at  any  other 
time  convey  &c. 

Fleas.  1.  Non  assuinpsit.  ^.  That  there  was  not  the  consideration 
alleged  in  the  declaration  for  the  defendant's  promise.  S.  Fraud 
and  covin. 

Issues  thereon. 

At  the  trial,  before  Coltman,  J.,  at  the  Glamorganshire  Lent 

[*853]       Assizes,    1841,    it   appeared    that  John  Thomas,  the  ^deceased 

husband  of  the  plaintiff,  at  the  time  of  his  death,  in  18S7,  was 

possessed  of  a  row  of  seven  dwelling-houses  in  Merthyr  Tidvil,  in 

one  of  which,  being  the  dwelling-house  in  question,  he  was  himself 
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residing ;  and  that  by  his  will  he  appointed  his  brother  Samuel  Thomas 
Thomas  (since  deceased)  and  the  defendant  executors  thereof,  to  thomab. 
take  possession  of  all  his  houses  &c.,  subject  to  certain  payments 
in  the  will  mentioned,  among  which  were  certain  charges  in  money 
for  the  benefit  of  the  plaintiff.  In  the  evening  before  the  day  of 
his  death,  he  expressed  orally  a  wish  to  make  some  further  pro- 
vision for  his  wife;  and  on  the  following  morning  he  declared 
orally,  in  the  presence  of  two  witnesses,  that  it  was  his  will 
that  his  wife  should  have  either  the  house  in  which  he  lived 
and  all  that  it  contained,  or  an  additional  sum  of  lOOL  instead 
thereof. 

This  declaration  being  shortly  afterwards  brought  to  the 
knowledge  of  Samuel  Thomas  and  the  defendant,  the  executors 
and  residuary  legatees,  they  consented  to  carry  the  intentions  of  the 
testator  so  expressed  into  effect ;  and,  after  the  lapse  of  a  few  days, 
they  and  the  plaintiff  executed  the  agreement  declared  upon; 
which,  after  stating  the  parties,  and  briefly  reciting  the  will, 
proceeded  as  follows. 

''And,  whereas  the  said  testator,  shortly  before  his  death, 
declared,  in  the  presence  of  several  witnesses,  that  he  was  desirous 
his  said  wife  should  have  and  enjoy  during  her  life,  or  so  long  as 
she  should  continue  his  widow,  all  and  singular  the  dwelling- 
house"  &c.,  ''or  lOOL  out  of  his  personal  estate,*'  in  addition  to 
the  respective  legacies  and  bequests  given  her  in  and  by  his  said 
will;  "but  such  declaration  and  desire  was  not  reduced  to  writing 
in  the  lifetime  of  the  said  John  Thomas  *and  read  over  to  him ;  but  [  ^^^^  ] 
the  said  Samuel  Thomas  and  Benjamin  Thomas  are  fully  convinced 
and  satisfied  that  such  was  the  desire  of  the  said  testator,  and  are 
willing  and  desirous  that  such  intention  should  be  carried  into  full 
effect :  Now  these  presents  witness,  and  it  is  hereby  agreed  and 
declared  by  and  between  the  parties,  that,  in  consideration  of  such 
desire  and  of  the  premises,"  the  executors  would  convey  the 
dwelling-house  &c.  to  the  plaintiff  and  her  assigns  during  her  life, 
or  for  so  long  a  time  as  she  should  continue  a  widow  and  unmarried  : 
**  provided  nevertheless,  and  it  is  hereby  further  agreed  and  declared, 
that  the  said  Eleanor  Thomas,  or  her  assigns,  shall  and  will,  at  all 
times  during  which  she  shall  have  possession  of  the  said  dwelling- 
house  &c.,  pay  to  the  said  Samuel  Thomas  and  Benjamin  Thomas, 
their  executors,  &c.,  the  sum  of  11.  yearly  towards  the  ground  rent 
payable  in  respect  of  the  said  dwelling-house  and  other  premises 
thereto  adjoining,  and  shall  and  will  keep  the  said  dwelling-house 
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Tbomab      and  premises  in  good  and  tenantable  repair :  "  with  other  provisionB 

Tbomai.     ^^^  affecting  the  questions  in  this  case. 

The  plaintiff  was  left  in  possession  of  the  dwelling-house  and 
premises  for  some  time :  but  the  defendant,  after  the  death  of  his 
co-executor,  refused  to  execute  a  conveyance  tendered  to  him  for 
execution  pursuant  to  the  agreement,  and,  shortly  before  the  trial, 
brought  an  ejectment,  under  which  he  turned  the  plaintiff  oat  of 
possession.  It  was  objected  for  the  defendant  that,  a  part  of  the 
consideration  proved  being  omitted  in  the  declaration,  there  was  a 
fatal  variance.  The  learned  Judge  overruled  the  objection, 
reserving  leave  to  move  to  enter  a  nonsuit.  Ultimately  a  ver- 
dict   was    found    for    the  plaintiff  on    all   the  issues;    and,   in 

r  *866  ]       Easter  Term  ^last,  a  rule  nisi  was  obtained  pursuant  to  the  leave 
reserved. 

Chilton  and  W.  M.  James  now  showed  cause : 

It  is  sufficient  if  there  be  any  legal  consideration  for  this 
agreement. 

{E.  V.  Williams  conceded  that,  in  a  court  of  law,  he  could  not  go 
into  the  adequacy  of  the  consideration,  and  that,  if  the  considera- 
tion was  in  part  a  legal  and  in  part  only  a  moral  one,  the  latter 
part  need  not  be  stated  in  the  declaration  (i).) 

The  objection  taken  at  the  trial  was,  that  the  consideration  for 

the  agreement,   instead  of  being  that  which   is  alleged  in   the 

declaration,  was,  as  stated  in  the  agreement  itself,  a  respect  for  the 

testator's  intentions,  in  which  case  this  would  be  a  mere  voluntary 

agreement :  the  defendant  now  appears  to  contend  that  respect  for 

the  testator's  intentions  is  a  part  of  the  legal  consideration,  and 

ought  to  have  been  set  out.    But  it  could  not  be  so  characterized. 

All  that  a  plaintiff  is  required  to  do  is  to  set  out  the  legal  effect  of 

the  contract,  and  to  show  performance  on  the  plaintiff's  part :  here 

she  was  in  possession  for  three  or  four  years,  paying  rent,  under  an 

undertaking  to  pay  rent  and  keep  the  premises  in  repair :  that  is  a 

good  consideration :  and,  if  so,  it  cannot  be  necessary  in  pleading 

it  to  allege  additional  motives,  which,  in  the  eye  of  the  law,  do  not 

enter  into  the  consideration.     Thus,  in  debt  for  rent  on  a  demise  of 

a  messuage  with  the  furniture,  though  in  fact  the  furniture  forms 

[  *8&6  ]      an  important  item  in  estimating  the  rent,  yet,  as,  in  point  of  *law, 

(1)  On  this  point  Chilton  cited  Bull.  N.  P.  147,  and  1  Chitt,  Plead, 
295,  300,  6th  ed. 
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the  rent  issues  out  of  the  real  property,  and  not  out  of  the  furniture,  Thomas 
it  is  sufficient  to  allege  a  demise  of  the  real  property :  Farewell  v.  Thomas, 
Dickenson  (1).  Parties  are  often  influenced  by  motives  which  form 
no  part  of  the  legal  consideration,  such  as  the  character  of  a  tenant, 
or  the  merits  or  distresses  of  the  party  intended  to  be  benefited ; 
and  the  circumstance  that  such  motives  happen  to  be  stated  in  the 
agreement  cannot  affect  the  legal  rights  of  the  parties,  nor  make  it 
necessary  to  state  those  motives  in  the  declaration. 

E.  V,  WUliamSj  contra : 

The  consideration  alleged  in  the  declaration  is  solely  the  promise 
to  pay  rent  and  repair  :  therefore  it  lay  on  the  plaintiff  to  prove  that 
to  have  been  the  true  and  sole  consideration ;  Beech  v.  White.  (2)  But 
the  evidence  shows  that  the  testator's  declaration,  as  brought  before 
and  recognized  by  the  executors,  was  part,  if  not  the  whole,  of  the 
consideration.  It  is  conceded  that  where  there  is  a  good  legal  con- 
sideration conjoined  with  a  moral  one,  it  is  not  necessary  to  state 
both ;  but  here  regard  for  the  testator's  intentions  was  not,  under 
the  circumstances,  a  mere  moral  consideration ;  for  the  declaration 
had  been  made  and  reduced  to  writing  so  formally  that  it  might 
well  be  thought  valid  in  law,  and  so  the  agreement  be  made  by  the 
executors  and  residuary  legatees  to  buy  peace  (s).  If  the  testator's 
expressed  wish  was  part  or  the  whole  of  the  consideration,  the  declara- 
tion should  have  so  alleged  it,  and  a  nonsuit  ought  to  be  entered.  But, 
in  fact,  if  it  be  not  the  consideration,  there  is  no  *legal  consideration  L  '^57  j 
at  all :  this  is  a  mere  gift  cum  onere ;  and,  had  it  been  stated  truly, 
the  declaration  would  have  been  bad  on  general  demurrer. 

(Pattbson,  J. :  The  rent,  if  issuing  out  of  the  house,  might  follow 
the  gift ;  but  the  obligation  to  repair  does  not.) 

The  expressions  in  the  agreement  with  reference  to  the  ground  rent, 
and  the  evidence  of  one  of  the  witnesses,  show  that  the  property 
was  held  under  a  superior  landlord :  the  assignee's  obligation  to 
pay  rent  and  repair  would  therefore  be  implied  from  the  very  nature 
and  state  of  things  which  existed  between  the  parties :  Batlet,  J., 
in  Burnett  v.  Lynch(^). 

(1)  6  B.  &  C.  251.  (4)  29  E.  E.  343,  347  (5  B.  &  C.  689, 

(2)  1 2  Ad.  &  £1.  668.  605).    See  also  the  judgments  of  HoL- 

(3)  See  Haigh  y,  BrookSj  50  E.  E.  409  kotd,  J.  and  Littlbdale,  J.  in  the 
(10  Ad.  &  £1. 309),  and  Brooks  v.  Haigh,  same  case. 

50  B.  R  399  (10  Ad.  A  £1.  323). 
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Thomas  (Lord  Dbnman,  Ch.  J. :  There  is  nothing  to  show  who  was  liable 

Thomas,      *^  P^J  *^®  ground  rent. 

CoLEBiDOE,  J. :  The  11.  is  reserved  payable  to  the  executors :  it  is 
quite  different  from  an  assignee's  liability.) 

Still  the  annexing  of  such  a  payment  cannot  be  regarded  as  the 
consideration.  What  is  meant  by  the  consideration  for  a  promise, 
but  the  cause  or  inducement  for  making  it?  Flowden(i),  com- 
menting on  Sharington  v.  Strotton,  says,  "  Note :  That  by  the  civil 
law  nudum  pactum  is  defined  thus,  Nudum  pactum  est  ubi  nulla 
subest  causa  prseter  conventionem ;  sed  ubi  subest  causa,  fit 
obligatio,  et  parit  actionem."  In  Ghitty  on  Contracts  (2)  the  following 
passage  is  cited  from  the  Code  Civil :  "  L'obligation  sans  cause,  ou 
sur  une  fausse  cause,  ou  sur  une  cause  illicite,  ne  pent  avoir  aucun 
effet."  The  rent  and  repairs  cannot  be  said  to  have  been  the  cause 
or  motive  which  induced  the  executors  to  make  this  agreement :  it 
[  *868  ]  must  have  been  such  a  belief  as  is  recited  in  the  ^agreement  itself, 
which,  though  a  good  moral  consideration,  and  perhaps  sufficient  to 
raise  a  use,  is  not  sufficient  to  support  a  promise.  The  proviso 
merely  causes  the  donee  to  take  the  gift  charged  with  the  burthen 
of  paying  the  rent  and  keeping  the  premises  in  repair ;  and  she 
cannot  turn  these  conditions  into  a  consideration.  It  is  clear  that, 
if  the  proviso  had  not  existed,  the  executors  might  have  retracted 
at  any  moment ;  their  right  to  do  so  cannot  be  qualified  by  the  cir- 
cumstance that  the  gift  was  cum  onere ;  otherwise,  when  carried  out 
to  conveyance,  it  would  be  a  conveyance  on  good,  as  distinguished 
from  valuable,  consideration.  Suppose  a  subsequent  sale ;  a  pur- 
chaser for  value  would  have  been  entitled,  though  he  had  purchased 
with  notice  of  the  gift.  A  consideration,  to  be  sufficient  against  such 
a  purchaser  within  the  saving  clause  of  the  27  Eliz.  c.  4,  s.  4  (3), 
must  be  such  a  consideration  as  would  support  an  assumpsit.  Were 
it  otherwise,  donees  by  voluntary  gift  would  confirm  their  estates 
by  covenanting  to  repair  a  monument,  maintain  a  plantation,  or 
the  like.  Here  the  donors,  in  effect,  say,  that  the  donee  is  to  pay 
no  purchase  money,  but  is  to  do  what  a  purchaser  for  full  considera- 
tion would  have  to  do,  pay  the  rent  and  maintain  in  repair.  And 
it  is  to  be  observed  that,  in  that  part  of  the  agreement  where  the 

(1)  Note  to  Sharington  y.  StroUon,  As  to  the  passage  from  the  Code,  see 
Plowd.  309.  p.  910,  note  (2),  po^i. 

(2)  P.    28,    3rd    ed.,    1841.     Code  (3)  See  Newland  on  Contracts,  c.  24, 
Civil,  liv.  3,  tit.  3.  ch.  2,  sect.  4,  §1131.  pp.  392  tt  «e^. 
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parchase  money  is  usually  mentioned,  instead  of  any  valuable  con-      Thomab 
sideration  there  is  a  mere  reference  to  the  testator's  wishes ;  which      thomas. 
is  followed  in  a  different  part  of  the  deed  by  a  simple  provision  for 
the  burthens  commonly  belonging  and  incident  to  the  subject- 
matter.    The  defendant  is  therefore  entitled  to  a  verdict  on  the 
first  issue. 

Lord  Dbnman,  Ch.  J. :  [  859  ] 

There  is  nothing  in  this  case  but  a  great  deal  of  ingenuity,  and  a 
little  wilful  blindness  to  the  actual  terms  of  the  instrument  itself. 
There  is  nothing  whatever  to  show  that  the  ground  rent  was  pay- 
able to  a  superior  landlord  (i) ;  and  the  stipulation  for  the  payment 
of  it  is  not  a  mere  proviso,  but  an  express  agreement.  (His  Lord- 
ship here  read  the  proviso.)  This  is  in  terms  an  express  agreement, 
and  shows  a  sufficient  legal  consideration  quite  independent  of  the 
moral  feeling  which  disposed  the  executors  to  enter  into  sach  a 
contract.  Mr.  Williams's  definition  of  consideration  is  too  large: 
the  word  causa  in  the  passage  referred  to  means  one  which  confirms 
what  the  law  considers  a  benefit  on  the  party.  Then  the  obligation 
to  repair  is  one  which  might  impose  charges  heavier  than  the  value 
of  the  life  estate. 

Pattbson,  J.: 

It  would  be  giving  to  causa  too  large  a  construction  if  we  were  to 
adopt  the  view  urged  for  the  defendant :  it  would  be  confounding 
consideration  with  motive  (2).  Motive  is  not  the  same  thing  with 
consideration.  Consideration  means  something  which  is  of  some 
value  in  the  eye  of  the  law,  moving  from  the  plaintiff:  it  may  be 
some  benefit  to  the  plaintiff,  or  some  detriment  to  the  defendant ; 
but  at  all  events  it  must  be  moving  from  the  plaintiff.  Now  that 
which  is  suggested  as  the  consideration  here,  a  pious  respect  for  the 
wishes  of  the  testator,  does  not  in  any  way  move  from  the  plaintiff; 
it  moves  from  the  testator ;  therefore,  legally  speaking,  it  forms  no 
part  of  the  consideration.  Then  it  is  said  that,  if  that  be  so,  there 
*is  no  consideration  at  all,  it  is  a  mere  voluntary  gift :  but  when  [  *860  ] 
we  look  at  the  agreement  we  find  that  this  is  not  a  mere  proviso 
that  the  donee  shall  take  the  gift  with  the  burthens ;  but  it  is  an 

(1)  Cf.    Cvles  y.    PilkingUm    (1874)  plaintiff  paying  tlie  ground  rent  and 

L.  E.  19  £q.  174,  44  L.  J.  Ch.  381,  all  rates  and  taxes  in  respect  of  the 

where  the  plaintiff  had  heen  promised  same  house,  hut  without  any  further 

that  she  should  be  permitted  to  occupy  rent  or  payment" — ^A.  C. 

a  certain  house  during  her  life,  '*  the  (2)  See  note  (2),  p.  910,  jtoU. 
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Thomas  express  agreement  to  pay  what  seems  to  be  a  fresh  apportionment 
Thomas,  of  a  ground  rent,  and  which  is  made  payable  not  to  a  superior  land- 
lord but  to  the  executors  (1).  So  that  this  rent  is  clearly  not  some- 
thing incident  to  the  assignment  of  the  house ;  for  in  that  case, 
instead  of  being  payable  to  the  executors,  it  would  have  been 
payable  to  the  landlord.  Then  as  to  the  repairs:  these  houses 
may  very  possibly  be  held  under  a  lease  containing  covenants  to 
repair ;  but  we  know  nothing  about  it :  for  anything  that  appears, 
the  liability  to  repair  is  first  created  by  this  instrument  (i).  The 
proviso  certainly  struck  me  at  first  as  Mr.  WUUama  put  it,  that  the 
rent  and  repairs  were  merely  attached  to  the  gift  by  the  donors ; 
and,  had  the  instrument  been  executed  by  the  donors  only,  there 
might  have  been  some  ground  for  that  construction ;  but  the  fact  is 
not  so.  Then  it  is  suggested  that  this  would  be  held  to  be  a  mere 
voluntary  conveyance  as  against  a  subsequent  purchaser  for  value : 
possibly  that  might  be  so :  but  suppose  it  would  :  the  plaintiff  con- 
tracts to  take  it,  and  does  take  it,  whatever  it  is,  for  better  for 
worse :  perhaps  a  bond  fide  purchase  for  a  valuable  consideration 
might  override  it ;  but  that  cannot  be  helped. 

COLBRIDOB,  J.: 

The  concessions  made  in  the  course  of  the  argument  have,  in 
fact,  disposed  of  the  case.  It  is  conceded  that  mere  motive  need 
not  be  stated :  and  we  are  not  obliged  to  look  for  the  legal  considera- 
[  *86i  ]  tion  in  any  particular  part  of  the  instrument,  merely  because  *the 
consideration  is  usually  stated  in  some  particular  part:  ut  res 
magis  valeat  we  may  look  to  any  part.  In  this  instrument,  in  the 
part  where  it  is  usual  to  state  the  consideration,  nothing  certainly 
is  expressed  but  a  wish  to  fulfil  the  intentions  of  the  testator :  but 
in  another  part  we  find  an  express  agreement  to  pay  an  annual  sum 
for  a  particular  purpose ;  and  also  a  distinct  agreement  to  repair. 
If  these  had  occurred  in  the  first  part  of  the  instrument,  it  could 
hardly  have  been  argued  that  the  declaration  was  not  well  drawn, 
and  supported  by  the  evidence.  As  to  the  suggestion  of  this  being 
a  voluntary  conveyance ;  my  impression  is  that  this  payment  of  IL 
annually  is  more  than  a  good  consideration :  it  is  a  valuable  con- 
sideration :  it  is  clearly  a  thing  newly  created,  and  not  part  of  the 
old  ground  rent  (l). 

Rule  discharged  (2). 

(1)  See  ante,  p.  909,  n.  1.  &c.  by  J.  A.  Eogron,  Paris,  1886,  the 

(2)  In  a  commentary  on  the  Code      words  of  the  Code,  "  L'obligation  ssns 
Civil,  in  "  Codes  Franyais  Expliquis  "      cause,  ou  sur  une  fausse  cause,  ou  but 
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CAEPUE  t;.  The  LONDON  and  BRIGHTON  RAILWAY       iw*. 

COMPANY  (1).  ^— 

(5  a  B.  747—757 ;  S.  0.  13  L.  J.  Q.  B.  138 ;  8  Jur.  464 ;  Dav.  &  Mer.  608 ;  3    ^^^' ^'  ^*^  ^ 

Bail.  Cas.  692.) 

The  London  and  Brighton  Bailway  Company,  by  their  Act  (7  Will.  IV. 
&  1  Vict.  c.  cxix.),  were  empowered  to  make  the  railway,  which  all  persons 
were  to  have  liberty  of  using  with  carriages  &c.,  on  payment  to  the  Com- 
pany of  tolls  regulated  by  the  Act ;  the  Company  were  also  empowered  to 
provide  locomotive  engines  on  the  railway  and  charge  for  the  use  of  them, 
and  to  use  locomotive  engines  and  carriages  for  the  conveyance  of 
passengers,  goods,  &c.,  and  to  charge  for  such  conveyance,  in  addition  to 
the  toll,  within  a  limited  amount.  It  was  enacted  that  no  action  or  pro- 
ceeding should  be  prosecuted  against  any  person  or  corporation  for  anything 
done  or  omitted  to  be  done  in  pursuance  of  the  Act,  or  in  the  execution  of 
the  powers  or  authorities  given  by  it,  without  twenty  days'  notice  in 
writing. 

Declaration  in  case  against  the  Company  charged  that  they  were  owners 
of  the  railway,  and  of  carriages  used  by  them  for  the  conveyance  of 
passengers  along  it,  for  reward ;  that,  they  being  owners  of  the  railway 
and  carriages,  plainti£F,  at  their  request,  became  a  passenger  in  one  of  the 
carriages,  for  reward  to  them,  and  they  received  him  as  such  passenger ; 
and  it  became  their  duty  to  use  due  care  and  skill  in  conveying  him. 
Breach :  that  they  did  not  use  due  care  and  skill  in  conveying  him,  but  took 
so  little  care  and  so  negligently  and  unskilfully  conducted  themselves  in 
carrying  him,  and  managing  the  carriage  in  which  he  was  passenger,  the 
train  to  which  it  was  attached,  and  the  engine  whereby  it  was  drawn  upon 
the  Company's  railway,  that  the  carriage  was  thrown  off  the  rails  and 
plaintiff  injured : 

Held,  that  no  notice  of  action  was  necessary,  the  Company  being  sued  in 
their  capacity  of  carriers,  and  not  for  anything  done  or  omitted  under  the 
special  authority  of  the  Act.    Although,  for  the  purpose  of  showing  that 

une  cause  illicite,  ne  pent  avoir  aucun  celui-ci  ne  m'a  jamais  rendu  les  ser- 

effet "   {ajite,  p.  908)  are  discussed ;  vices  dont  il  a  ^t^  parl^  dans  Tacte  le 

and  the  note  upon  '*  sans  cause  '*  is  as  contrat  est  sans  cause.    Je  m'oblige  a 

follows :  donner  mille  francs  a  Paul  pour  qu'il 

«« La    cause  est  ce  qui  determine  suive  une  affaire  pendante  devant  le 

I'engagement  que  prend  une   partie  tribunal  de  la  Seine :  la  cause  d^ter- 

dans  un  contrat ;  il  ne  f aut  pas  la  con>  minante  est  la  promesse  de  Paul  qu*il 

fondre    avec    la    cause   implicite    du  suivra  mon  affaire ;  si  elle  est  jug^e 

contrat,  autrement  le  motif  qui  porte  a  irr^vocablement  au  moment  oii  nous 

contractor.    La  cause  de  Tengagement  avons  stipule,  le  contrat  est  sans  cause. 

d*une  partie  est  le  fait  ou  la  promesse  Autre  exemple ;    je  vous    vends  ma 

de  Tautre  partie ;  elle  pent  aussi  con-  maisun ;  la  cause  de  la  vente  est,  d'un 

sister  dans  une  pure  lib^ralit^  de  la  c6te,  le  maison  elle-m6me,  de  Tautre, 

part  de  Tune  des  pai-ties;  ainsi,  lorsque  le  prix.    Enfin  je  donne,  dans  la  forme 

je  m'oblige  a  payer  mille  francs   k  des  dispositions  entre  vifs,  ma  maison 

Paul,  pour  tels  services  que  son  p^re  &  Paul,  qui  Taccepte :  ma  liberality  est 

m'a  rendus,  la  cause  d6terminante  du  ici  la  seule  cause  du  contrat,"  p.  209. 
contrat,  ce  sont  les  services  qui  m'ont         (1)  Discussed  in  Lylea  v.  Southend- 

6t6 rendus;  le  motif  qui  m*a  port6  4  on-Sea  Corporation  [1906]  2  K,  B.  1, 

oontiacter,  o'est  le  desir  de  m'acquitter  74  L.  J.  K  B.  484. 
envers  lui  des  services  de  son  p^re ;  si 
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Cabpub  the  aocident  occurred  from  a  speed  which  was  improper  under  the  circum- 

«•  stances,  evidence  was  given  that  the  rails  were  defective  at  the  spot 

homov  AKD  ■^^^  ^^^  Dknmaw,  Ch,  J.,  at  Nisi  Prius :    The  plaintiff  proved  a  prima 

Bbiohton  f^^^^  ^^^^  ^^  negligence  hy  showing  that,  when  the  accident  occurred,  the 

Railway  train  and  railway  were  exclusively  under  their  management. 

GOMPAKT. 

Case.  The  declaration  charged  that  the  Company,  before  and  at 
the  time  of  the  committing,  &c.,  were  the  owners  and  proprietors  of 
a  certain  railway,  to  wit  the  London  and  Brighton  Railway,  and  of 
certain  carriages  used  by  them  for  the  carriage  and  conveyance  of 
passengers,  cattle,  goods  and  chattels  in,  upon  and  along  the  said 
railway  and  certain  other  railways,  to  wit  the  London  and  Greenwich 
Railway  and  the  London  and  Croydon  Railway,  from  a  certain  place, 
to  wit  London,  to  a  certain  other  place,  to  wit  Brighton,  and  from 
Brighton  aforesaid  to  London  aforesaid,  for  hire  and  reward  to  them, 
the  Company,  in  that  behalf ;  and,  the  Company  being  owners  and  pro- 
[*748  ]  prietors  of  the  first-mentioned  railway  and  the  said  carriages,  *for  the 
purpose  aforesaid,  plaintiff,  heretofore  and  before  the  committing  &c., 
and  before  the  commencement  of  this  suit,  to  wit  2nd  October,  1841, 
at  the  request  of  the  Company,  became  and  was  a  passenger  in  one  of 
their  said  carriages,  to  be  by  them  safely  and  securely  carried  and  con- 
veyed thereby  on  a  certain  journey,  to  wit  from  London  aforesaid  to 
Brighton  aforesaid,  for  certain  reasonable  reward  to  the  Company 
in  that  behalf,  and  the  Company  then  received  plaintiff  as  such 
passenger  as  aforesaid ;  and  thereupon  it  became  and  was  the  duty  of 
the  Company  to  use  due  and  proper  care  and  skill  in  and  about  the 
carrying  and  conveying  plaintiff  on  the  said  journey,  yet  the  Com- 
pany not  regarding  their  duty  in  that  behalf  did  not  use  due 
and  proper  care  skill  in  and  about  carrying  and  conveying  plain- 
tiff on  his  said  journey,  but  took  so  little  care,  and  so  negli- 
gently and  unskilfully  conducted  themselves  in  and  about  carrying 
and  conveying  plaintiff  on  his  said  journey,  and  in  conducting, 
managing  and  directing  the  carriage  in  which  plaintiff  was  such 
passenger  as  aforesaid,  and  the  train  to  which  the  same  was 
attached,  and  the  engines  whereby  the  said  train  was  drawn  upon 
and  along  the  Company's  said  railway,  that  by  reason  of  such  want 
of  care  and  skill  of  the  Company,  the  carriage  which  contained 
plaintiff  was  then  thrown  and  cast  with  great  violence  from  and  off 
the  rails  of  the  last-mentioned  railway,  and  was  then  overturned, 
crushed  and  broken  to  pieces,  and  thereby  plaintiff  was  thrown  out 
of  the  said  carriage  with  great  violence,  and  was  grievously  bruised, 
wounded  and  injured ;  and  also,  by  means  of  the  premises,  plaintiff 
became  and  was  sick,  &c.     (Various  allegations  of  damage.) 


YOL.  XO.] 


1844.    Q.  B.    5  Q.  B.  749—750,  n. 


918 


Plea.    Not  guilty.    Issae  thereon. 

On  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the  Middlesex  sittings 
after  Michaelmas  Term,  1842,  it  appeared  that  the  accident  hap- 
pened when  the  plaintiff  was  being  conveyed  in  one  of  the  Company's 
carriages. 

According  to  some  evidence  given  for  the  plaintiff  the  position  of 
the  rails  had  been  somewhat  deranged  at  the  spot  where  the  injury 
took  place ;  and  a  witness  expressed  his  opinion  that  the  train  must 
have  been  proceeding  at  a  speed  which,  considering  the  state  of  the 
rails  there,  was  hazardous.  Evidence  to  meet  this  was  given  by 
the  defendants.  At  the  close  of  the  plaintiff's  case,  the  counsel  for 
the  defendants  submitted  that,  under  sect.  25S  of  stat.  7  Will.  lY. 
&  1  Vict.  c.  cxix.  (1)  (local  and  personal,  public),   by  which  the 


(1)  *'  For  making  a  railway  from 
the  London  and  Croydon  Bailway  to 
Brighton,  with  branches  *'  Ac. 

Sect.  1  inoorporateB  the  Ck>mpany 
by  the  style  of  *'  The  London  and 
Brighton  Bailway  Ck)mpany." 

Sect.  3,  and  subsequent  seotions, 
empower  the  Company  to  make  the 
railway,  and  give  the  ordinary  powers 
of  taking  lands,  Ac. 

Sect  130  enacts  **  That  if  the  said 
railway  or  any  part  thereof  shall  at 
any  time  hereafter  be  abandoned  or 
given  up  by  the  said  Company,  or  after 
the  same  shall  haye  been  completed, 
shaU  for  the  space  of  three  years  cease 
to  be  used  and  employed  as  a  railway, 
then  and  in  such  case,  the  lands  so 
purchased  or  taken  by  the  said  Com- 
pany for  the  purposes  of  this  Act,  or 
otherwise,  the  parts  thereof  oyer  which 
the  said  railway  or  any  part  of  such 
railway  which  shall  be  so  abandoned 
or  giyen  up  by  the  said  Company  shall 
pass,  shall  yest  in  the  owners  for  the 
time  being  of  the  land  adjoining  that 
which  shall  be  so  abandoned  or  given 
up  in  manner  following,  that  is  to  say, 
one  moiety  thereof  in  the  owners  of 
the  land  on  the  one  side,  and  the 
remainder  thereof  in  the  owners  of  the 
land  on  the  other  side  thereof." 

Sect.  194  enacts  **  That  all  persons 
shall  have  free  liberty  to  pass  along 
and  upon  and  to  use  and  employ  the 
said  railway  with  carriages  properly 
constructed,  as  by  this  Act  directed, 
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upon  payment  only  of  such  rates  and 
tolls  as  shall  be  demanded  by  the  said 
Company,  not  exceeding  the  respective 
rates  or  tolls  by  this  Act  authorised, 
and  subject  to  the  rules  and  regula- 
tions which  shall  from  time  to  time  be 
made  by  the  said  Company  *or  by  the 
said  directors  by  virtue  of  the  powers 
to  them  respectively  by  this  Act 
granted." 

Sects.  195  and  196  regulate  the  tolls 
which  the  Company  may  demand  for 
goods,  passengers,  &c.,  conveyed  on 
the  railway. 

Sect.  197  enacts  <'That  it  shall  be 
lawful  for  the  said  Company  and  they 
are  thereby  empowered  to  provide 
locomotive  engines  and  other  power 
for  the  drawing  or  propelling  of  any 
articles,  matters  or  things,  persons, 
cattie,  or  animals,  upon  the  said  rail- 
way, and  also  upon  and  along  any 
other  railway  communicating  there- 
with, and  to  receive,  demand,  and 
recover  such  sums  of  money  for  the 
use  of  such  engines  or  other  power  as 
the  said  Company  shall  think  proper, 
in  addition  to  the  several  other  rates, 
tolls,  or  sums  by  this  Act  authorised 
to  be  taken.*' 

Sect.  198  enacts  *<That  it  shall  be 
lawful  for  the  said  Company,  and  they 
are  hereby  authorised  to  use  locomo- 
tive engines  and  other  moving  power, 
and  in  carriages  drawn  or  propelled 
thereby  to  convey  upon  the  said  rail* 
way  and  also  upon  any  other  railway 
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CABPua      ^Company  is  constituted,  it  was  necessary  to  show  that  twenty  days' 

Thi         notice  in  writing  of  the  action  had  been  given.     No  sach  proof 

^EroHTOT**  beiiig  offered,  the  Lord  Chibf  ♦Justice  gave  leave  to  move  for  a 

Kailwat      nonsuit.     His  Lordship  told  the  jury  that  they  must  be  satisfied 

[  *760 1       ^^^^  ^^®  action  had  been  brought  about  by  the  negligence  of  the 

[  *76i  ]      defendants. in  the  course  of  carrying  the  plaintiff  upon  the  railway  : 

and  that,  it  having  been  shown  that  the  exclusive  management, 

both  of  the  machinery  and  the  railway,  was  in  the  hands   of 

the  defendants,  it  was  presumable  that  the  accident  arose  from 

their  want   of   care,  unless  they  gave    some    explanation  of  the 

cause  by  which  it  was  produced;  which  explanation  the  plaintiff, 

not  having  the  same  means  of  knowledge,  could  not  reasonably  be 

expected  to  give.     His  Lordship  also  adverted  to  the  suggestion  of 

the  witness  above  mentioned,  that  the  speed  was  too  great  for  the 

state  of  the  rails  at  the  spot,  as  furnishing  one  hypothesis  that 

might  account  for  the  event.    Verdict  for  the  plaintiff. 

In  Hilary  Term,  1843,  Sir  W.  W.  FoUett,  Solicitor-General, 
obtained  a  rula  nisi  for  a  nonsuit  on  the  ground  of  the  want  of 
notice,  or  for  a  new  trial  on  the  ground  of  misdirection  in  telling 
the  jury  that  it  lay  on  the  defendants  to  disprove  negligence  rather 
than  on  the  plaintiff  to  prove  it  (l). 

communicating  therewith  all  such  or  any  of  the  orders  made,  giyen  or 
passengers,  cattle,  and  other  animals,  directed  in,  by  or  under  this  Ad, 
goods,  wares,  and  merchandise,  unless  twenty  days*  previous  notioe  in 
articles,  matters,  and  things,  as  shall  writing  shall  be  given  by  the  party 
be  offered  to  them  for  that  purpose,  intending  to  commence  and  prosecute 
and  to  make  such  reasonable  charges  such  action,  suit,  information,  or 
per  mile  for  such  conveyance  as  they  other  proceeding  to  the  intended 
may  from  time  to  time  determine  upon,  defendant,  nor  unless,  such  action, 
in  addition  to  the  several  rates  or  tolls  suit,  information,  or  other  proceeding, 
by  this  Act  authorised  to  be  taken :  shall  be  brought  or  commenced  within 
provided  always,  that  it  shall  not  be  six  calendar  months  after  the  act  corn- 
lawful  for  the  said  Company  or  for  mitted,  or  in  case  there  shall  be  a 
any  person  using  the  said  railway  to  continuation  of  damage  then  within 
charge  for  the  conveyance  of  any  pas-  six  calendar  months  next  after  the 
senger  upon  the  said  railway  any  doing  or  committing  such  damage 
greater  sum  than  the  sum  of  three-  shall  have  ceased,  nor  unless  such 
pence  half -penny  per  mile,  including  action,  suit  or  information  shall  be 
the  rate  or  toll  hereinbefore  granted."  laid  and  brought  in  the  county  or 
Sect.  253  enacts  **  That  no  action,  place  where  the  matter  in  dispute  or 
suit,  or  information,  nor  any  other  cause  of  action  shall  arise." 
proceeding  of  what  nature  soever,  shall  (1)  On  the  second  day  of  the  argu- 
be  brought,  commenced,  or  prosecuted  ment  on  showing  cause,  Theaigtr^  for 
against  any  person  or  corporation  for  the  defeudants,  said  that  they  wished 
anything  done  or  omitted  to  be  done  for  the  opinion  of  the  Court  on  the 
in  pursuance  of  this  Act,  or  in  the  point  of  notice  only, 
execution  of  the  powers  or  authorities 
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In  last  Term  (i),  OARPcie 

•  .   :  -r. 

The* 
Sir  F.  Pollock f  Attorney-General,  O.  Hayes  and  Attree  Bhowed  London  and 

^^"®®-  RAILWAY 

The  25Srd  section  of  stat.  7  Will.  IV.  &  1  Vict.  c.  cxix.,  c^>'^^^*- 
applies  only  to  things  ''  done  or  omitted  to  be  done  in  p.ursaance  of 
this  Act,  or  in  the  execution  of  the  powers  or  authorities  or  any  of 
the  *orders  made,  given  or  directed  in,  by,  or  under  this  Act."  But  [  *n2  ] 
the  plaintiff  here  complains  of  carelessness  and  want  of  skill  in 
carrying  and  conveying  him.  The  Company  have  no  peculiar 
authority,  by  the  Act,  except  in  what  relates  to  constructing  the 
railway :  the  carrying  business  belongs  no  more  to  them  than  to 
any  other  subject  of  the  realm  who,  under  sect.  194,  may  choose  to 
employ  the  railway  for  the  same  purpose.  That  it  suits  the  Com- 
pany belter  than  anyone  else  to  become  carriers,  and  therefore  tbey 
have  in  fact  become  the  only  carriers,  are  circumstances,  not  affect- 
ing their  legal  position  as  to  this  question.  *  *  Palmer  v. 
The  Grand  Junction  Railway  Company  (2)  is  in  point.  [They  also 
cited  Carrutliers  v.  Payne  (3),  Edge  v.  Parker  (4),  Worth  v.  Budd  (6), 
Fletcher  v.  GreenweU  (6).] 

Sir  W.  W.   Fdlett,  Solicitor-General,  Thesiger  and  Swann,       [764] 
contrd : 

Even  in  the  capacity  of  carriers  the  Company,  being  specially 
authorised  to  carry,  by  sect.  198,  are  entitled  to  a  notice  of  action 
brought  for  negligence  in  carrying. 

(Fattbson,  J. :  Sect.  258  speaks  only  of  ''  anything  done  or 
omitted  to  be  done  in  pursuance  of  this  Act."  No  part  of  the  clause 
points  to  merely  doing  a  thing  negligently.  If  the  Company  carry 
so  carelessly  as  to  mutilate  their  passengers,  is  that  anything  done 
or  omitted  to  be  done  in  pursuance  of  the  Act  ?) 

That  difficulty  would  have  arisen  equally  in  every  case  in  which 
notice  has   been    held    necessary.       [They  also    cited  Smith  v. 
Shaw  (7).]    The  case  comes  thus  within  the  principle  referred  to       [765] 
by  Parks,  B.,  in  Palmer  v.  Grand  Junction  Railway  Company  (2), 
where  he  says  that  ''  if  the  action  was  brought  against  the  Railway 

(1)  January  12th  and    13th,   1844.  (4)  8  B.  &  G.  697. 
Before  Lord  Denman,  Ch.  J.,  Patteson,  (A)  2  B.  &  Aid.  172. 
Coleridge  and  Wightman,  JJ.  (6)  5  Tyr.  316. 

(2)  61  B.  B.  806  (4  M.  &  W.  749).  (7)  10  B.  &  C.  277. 

(3)  30  E.  B.  692  (5  Bing.  270). 
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Cabfos      Company  for  the  omission  of  some  duty  imposed  upon  them  by  the 
TBI         Act,  this  notice  would  be  required  ;  *'  and  instances  an  action  for 
^;^2t^  "neglect  in  not  duly  fencing  the  railway." 
Railway 

Company.         (Pattbson,  J. :  Then  you  must  contend  that  the  allegation  of  the 
contract  to  carry  might  be  left  out.) 

As  to  sect.  ISO,  the  question  is  not  whether  the  Company  might  not 
abandon  the  railway ;  while  they  keep  it  open  under  the  Act,  they 
must  keep  it  in  repair,  according  to  the  principle  laid  down  by 
TmDAL,  Ch.  J.,  in  The  Lancaster  Canal  Company  v.  Pamahy  (1). 

At  the  close  of  the  argument  in  support  of  the  rule,  Sir  F.  PoUock, 

[  *756  ]      Attorney-General,  was  permitted  by  the  *Court  to  advert  to  some 

points  raised  in  the  argument  for  the  defendants.    He  contended 

that  sect.  25S  was  intended  to  protect  the  Company  in  the  exercise 

of  their  public  duty  (as  in  Wallis  v.  Smith  (2)),  not  in  their  private 

trade  as  carriers. 

Cur*  adv.  vuU, 

LoBD  Dbnhan,  Ch.  J.,  in  this  vacation  (February  9th),  delivered 
the  judgment  of  the  Court  : 
The  only  question  remaining  for  our  decision  is  whether  the 
defendants  were  entitled  to  a  notice  of  action  under  sect.  258  of 
their  Act. 

For  the  necessity  of  such  notice  it  was  argued  that  the  declara- 
tion charged  an  injury  done  to  the  plaintiff  by  the  Company's 
omission  to  perform  some  of  the  works  required  by  the  Act ;  and 
the  dictujH  of  Parkb,  B.  was  cited,  in  Palmer  v.  The  Grand  Junction 
Railway  Company  (8).  The  notice  was  not  thought,  in  that  case, 
to  be  necessary:  but  the  dictum  asserts  that,  if  an  action  were 
**  founded  on  a  neglect  in  not  duly  fencing  the  railway,  on  account 
of  which  the  travelling  was  dangerous  to  those  passing  along  it, 
assuming  that  such  an  obligation  resulted  from  the  180th  section, 
or  from  the  general  provisions  of  the  Act,  that  case  would  have 
[  *767  ]  fallen  within  *the  214th  section.  But,  when  the  matter  is  looked 
at  and  explained,  it  appears  that  the  action  is  not  of  that  nature, 
but  the  defendants  are  sued  as  common  carriers ; "  for  which  the 
learned  Judge  comments  on  the  facts  proved  in  that  case. 

(1)  52  R.  R.  333,  836  (11  Ad.  &  EL  329  (11  Ad.  &  EL.  223). 

230,   243),  in  Ex.  Oh.,  affirming  the  (2)  5  East,  155. 

judgment  of  Q.  B.  in  Bartiaby  v.  The  (3)  51  R.  R.  812  (4  M.  &  W.  766). 
LancaOer   Canal  Company,  52  R.  R. 
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In  deference  to  that  dictum  leave  was  given,  at  the  trial,  to  move      Carpus 
for  a  nonsuit:  and  a  rale  to  that  e£fect  was  granted.     It  was  largely        xhk 
discussed  before  us ;  but  we  are  not  now  called  on  to  consider  how  ^^hton^ 
far  the  law  laid  down  in  that  dictum  is  correct,  because  we  think  it     Railway 

OOMPAKT 

clear  in  this  case,  as  the  learned  Baron  did  in  that,  that  the  injury  has 

arisen  from  the  defendants*  misconduct  as  carriers,  and  not  as 

proprietors ;  though,  in  considering  the  evidence,  it  is  impossible 

to  exclude  some  reference  to  the  actual  state  of  the  railway.   Hence 

we  think  that  there  is  no  foundation  for  any  argument  in  favour  of 

the  necessity  of  a  notice ;  and  that  the  plaintifif  is  entitled  to  retain 

his  verdict. 

Rule  discharged* 


IN  THE  COURT  OF  COMMON  PLEAS. 


Ex   PARTE    GRACE  (1).  17W. 

(I  Boe.  &  P.  376—378.)  ^•• 

If  a  person  jointly  interested  with  an  infant  in  a  lease,  obtain  a  renewal    [  ^  "^^^^  ^  P* 
to  himself  only,  and  the  lease  prove  beneficial,  he  shaU  be  held  to  have  J 

acted  as  trustee,  and  the  infant  may  claim  his  share  of  the  benefit ;  but  if  it 
do  not  prove  beneficial  he  must  take  it  upon  himself. 

Onb  Harrison  being  possessed  of  a  beneficial  lease  under  the  trus- 
tees of  a  charity,  died  leaving  his  widow  administratrix  of  his  effects- 
By  his  death  Mrs.  Harrison  became  entitled  to  the  lease  jointly  with 
E.  T.  Harrison,  her  son  by  the  deceased,  and  then  an  infant.  Soon 
afterwards  Mrs.  Harrison  married  W.  Grace,  who  as  her  husband 
having  taken  possession  of  the  above-mentioned  lease  and  title  deeds, 
on  the  approaching  expiration  of  the  lease  (and  *during  the  infancy  [  *377  j 
of  E.  T.  Harrison)  treated  with  the  trustees  for  a  renewal  of  it  to 
himself  only,  and  in  his  own  name ;  this  he  accordingly  obtained. 
W.  Grace  having  afterwards  become  a  bankrupt,  his  assignees  took 
possession  of  the  lease  and  were  proceeding  to  sell  it  for  the  benefit 
of  the  estate,  when  E.  T.  Harrison  having  attained  the  age  of  twenty- 
one,  claimed  his  proportion  of  the  money  arising  from  the  sale  of 
the  lease.  This  matter  having  been  referred  to  arbitration,  an 
award  was  made  in  favour  of  E.  T.  Harrison. 

Shepherd,  Serjt.  on  a  former  day  obtained  a  rule  to  show  cause 
why  this  award  should  not  be  set  aside,  and  now  contended,  that  no 
trust  resulted  to  E.  T.  Harrison  by  operation  of  law,  but  that  the 

(1)  Dist  In  re  Biss  [1903]  2  Ch.  40,  72  L.  J.  Ch.  473,  88  L.  T.  403,  C.  A. 
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£x  parte     lease  which  W.  Grace  had  obtained  must  be  considered  as  his  sole 
Gback. 

property,  since  there  was  no  covenant  for  renewal  in  the  original 

lease.    He  urged  that  W.  Grace  by  stipulation  with  the  trustees  had 

been  obliged  to  lay  out  money  on  the  estate  without  being  able  to 

ascertain  whether  E.  T.  Harrison  would  assent  to  it,  and  that  the 

principle  of  this  award  would  enable  an  infant  in  such  a  case  to 

claim  a  benefit  if  the  lease  proved  to  be  beneficial,  and  if  otherwise 

to  refuse  his  concurrence  and   throw  the   whole  burden  on  the 

trustee. 

Sed  per  Etbe,  Ch.  J.: 

These  arguments  might  have  weight  if  it  were  now  to  be  decided 
for  the  first  time  whether  a  person  renewing  a  lease  in  which  he  is 
partly  interested,  and  in  which  another  person  (that  person  being  an 
infant)  is  also  partly  interested,  shall  or  shall  not  be  con- 
sidered a  trustee.  The  point  has  been  decided  at  least  forty  times. 
Grace  took  the  lease  at  his  own  peril ;  if  it  had  not  turned  out 
beneficial  he  must  have  sustained  the  loss,  but  as  it  is  a  beneficial 
lease  it  must  be  for  the  benefit  of  the  trust.  This  is  the  peculiar 
privilege  of  the  unprotected  situation  of  an  infant.  In  the  present 
case  it  has  clearly  proved  a  beneficial  lease,  or  this  application  would 
not  have  been  made  to  the  Court.  As  to  any  sums  which  may  have 
been  paid  for  the  renewal  of  the  lease,  or  laid  out  in  consequence  of 
it,  E.  T.  Harrison  must  contribute  his  due  proportion  before  he  can 
claim  any  advantage,  and  as  the  fund  is  in  the  hands  of  Grace  he 
may  do  himself  justice.  The  point  is  perfectly  familiar ;  the  trust 
arises  by  implication  of  law,  and  is  not  within  the  Statute  of  Frauds. 
If  Grace  thinks  himself  aggrieved  he  may  apply  to  a  court  of 
equity,  which  is  more  competent  to  discuss  this  question ;  but  to  me 
it  appears  that  the  award  is  both  equitable  and  just,  and  not  to  be 
controverted. 

t  *^®  J  Shepherd  then  added,  that  the  assignees  only  wished  to  take 

the  opinion  of  the  Court,  and  would  be  perfectly  satisfied. 

Per  Curiam  :  Rule  discharged. 

Le  Blanc,  Serjt.  in  support  of  the  award. 
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IN  THE  COURT  OF  EXCHEQUER. 


In  re  The   ESTATE  op  EWIN,   Deceased  (1). 

(1  Or,  &  J.  151—158.) 

American,  Austrian,  French,  and  Russian  stock,  the  property  of  a  testator 
domiciled  in  this  country,  is  liable  to  legacy  duty. 

In  this  matter,  the  usual  order  was  obtained,  under  the  statute 

42  Geo.  III.  c.  99,  s.  2  (2),  calling  upon  the  executor  to  show  cause 

why  he  should  not  deliver  an  account  of  the  legacies  and  property 

of  the  testator,  and  pay  the  legacy  duties.     In  opposition  to  this 

rule,  affidavits  were  filed,  from  which  it  appeared,  that  the  testator, 

who  was   domiciled  in  England,  died  possessed  of   considerable 

property,  in  the  American,  Austrian,  French  and  Bussian  funds, 

which  funds  were  transferable,  and  the  dividends  payable  in  those 

respective  countries  only.     It  appeared  further,  that  the  debts  of 

the  testator  had  been  paid  out  of  personal  property  in  this  country, 

and  that  the  residuary  legatee  had  required  the  executor  to  transfer 

into  his  name,  the  funds  in  those  countries  respectively.    It  also 

appeared,  that  the  stock  had  been  transferred  into  the  name  of  the 

executor,  and  that  he  had  dealt  with  and  transferred  the  dividends 

to  the  legatees,  by  means  of  powers  of  attorney. 

Braughani  and  LyTich  showed  cause : 

They  contended,  first,  that  the  property  was  in  the  nature  of 
real  property.  Secondly,  that  it  was  local,  being  payable  and 
transferable  only  in  the  countries  in  which  the  funds  were.  And 
thirdly,  that,  if  personalty,  it  was  not  liable  to  legacy  duty,  till 
received  in  England,  which  in  this  case  it  could  not  be,  because 
the  debts  of  the  estate  had  been  discharged,  and  the  executor  had 
been  required,  and  intended,  to  transfer  the  funds  to  the  legatees 
in  the  foreign  countries.  They  cited  Logan  v.  FairHe{s),  and 
Day  V.  Fairlie  (4). 

The  Attomey-Qeneral  and  Amos^  contra^  urged  that  this  was 
personal  property,  and  was  to  be  distributed  ^according  to  the 
Ux  domicilii,  and  was  therefore  liable  to  the  legacy  duty.     They 


(1)  This  case  was  originally  omitted 
as  being  completely  covered  by  the 
later  authorities,  but  it  was  the  first 
decision  that  established  the  doctrine 
now  accepted,  and  therefore  has  a 
historical  interest  for  the  sake  of 
which  it  is  now  reprinted.    It   was 


cited   in   Blackwood  v.  Reg,   (1882)  8 
App.  Cas.  82,  93.— F.  P. 

(2)  33  &  34  Vict.  c.  99.  See  now 
Customs  and  Inland  Revenue  Act, 
1881,  ss.  39,  40. 

(3)  25  R.  R.  208  (2  Sim.  &  St.  284). 

(4)  1  Russ.  117. 


1880. 

[  1  Cr.  &  J. 
161] 
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In  re        cited    SomerviUe  v.  SomerviUe  (l),   Pipon  v.  Pipon  (2),    Thorn  v. 
Watkins  (3),  and  The  Countess  Da  Cunha's  case  (4). 

Albxandeb,  L.  G.  B.  : 

I  have  not  had,  during  the  course  of  this  argument,  any  doubt, 
notwithstanding  the  great  ability  evinced  upon  the  part  of  those 
who  contend  that  this  duty  ought  not  to  be  paid.  It  seems  to  me, 
according  to  the  true  meaning  and  construction  of  this  Act  of 
Parliament,  that  it  must  be  paid.  This  is  an  Act  which  imposes 
a  duty  upon  legacies  and  shares  of  personal  estate,  and  the  duty 
attaches  the  moment  they  are  paid ;  and  the  transaction  pointed 
out  as  that  upon  which  the  duty  is  to  be  paid,  is  to  be  evidenced 
by  the  receipt.  The  fact  is,  that  it  is  a  charge  upon  the  personal 
estate  which  belonged  to  the  intestate  or  testator,  and  which  is  to 
be  handed  over  to  the  legatee. 

Then  the  question  is,  whether  the  circumstances  of  this  case 
bring  the  legatee  and  the  executor  of  the  estate  within  those 
descriptions  that  are  comprised  in  this  Act.  In  the  first  place, 
it  must  be  personal  estate.  I  agree  entirely  that  the  circumstances 
stated  in  these  affidavits  prove  this,  if  there  were  any  doubt  about 
it,  to  be  personal  estate ;  because,  as  is  stated,  the  executor  has 
taken  it,  he  has  dealt  with  it  as  executor,  and  he  has,  as  executor, 
authorized  the  delivery  of  it  over  to  the  legatee  of  this  personal 
estate.  Under  all  these  circumstances,  how  can  it  be  contended, 
with  any  plausibility,  that  this  is  not  personal  estate  ?  Then,  so  tax 
as  the  subject-matter  of  the  thing  goes,  it  is  clearly  within  the  Act 
of  Parliament. 

But  then,  can  it  be  said,  that  the  persons  concerned  in  this 
transaction,  are  not  within  this  Act  of  Parliament  ?  The  Act  says, 
that  every  personal  or  movable  estate,  shall  be  charged  with  these 
[  ^163  ]  duties  upon  all  legacies  and  successions ;  *and  then  it  goes  on  to 
charge  upon  these  legacies  and  successions  particular  sums, 
according  to  the  amount  or  value.  The  words  are  general,  **  every 
person." 

It  must  be  construed,  I  think,  that  this  particular  Act,  in  speak- 
ing of  legacies,  is  confined  to  Great  Britain.  Where  persons  die 
in  India,  whose  estates,  though  the  estates  of  British  subjects,  are 
distributed  in  India,  and  are  delivered  over  to  the  several  legatees, 
whether  pecuniary  or  residuary  legatees  in  India,  it  never  has  been 

(1)  5  B.  B.  165  (6  Ves.  750).  (3)  2  Ves.  87. 

(2)  Amb.  27.  (4)  1  Hagg.  Eccl.  237. 
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the  practice,  nor  was  it  intended  by  this  Act  of  Parliament,  that  in  re 
such  estates  should  be  chargeable  with  the  duty.  Under  these 
circumstances,  although  I  do  not  doubt  but  that  the  reasons  given 
by  the  Yich-Ghancbllob,  in  the  case  decided  by  him  (i),  were 
satisfactory,  and  were  justified  under  the  particular  circumstances 
of  that  case,  it  requires  the  particular  circumstances  of  that  case,  to 
bring  such  legacy  and  payment  within  the  operation  of  this  Act  of 
Parliament.  But  it  never  can  be  doubted  that  the  Act  of  Parliament 
was  meant  to  include  the  estate  of  a  person  domiciled  in  England,  a 
subject  of  this  country,  an  Englishman,  whose  executors  are  living 
in  this  country.  It  can  never  be  doubted  that  the  Act  was  meant  to 
make  his  estate  subject  to  the  charge,  and  that  persons  claiming  under 
him,  and  receiving  part  of  that  estate,  were  liable  to  contribute  to 
the  revenue  of  this  country  by  force  of  this  Act  of  Parliament. 

Upon  what  grounds  is  it  contended  this  estate  is  not  liable? 
Because  the  duties  on  probates  and  administrations  would  not  have 
extended  to  this  particular  fund.  This  argument  does  not  appear 
to  me  to  make  any  difference  in  this  case.  Bj  the  Act  of  Parlia- 
ment, the  duty  upon  the  probate  is  only  imposed  in  respect  of  that 
fund,  which  the  executor  is  to  obtain  in  a  particular  province  of 
this  country  by  force  of  that  probate.  If  there  be  a  personal 
estate  in  the  province  of  York  and  Canterbury,  and  *a  probate  be  t  'i^*  ] 
taken  in  the  province  of  York,  the  duty  is  paid  upon  the  property 
in  that  province  only,  and  it  is  not  paid  upon  the  other  property 
until  a  probate  be  taken  in  the  province  of  Canterbury. 

This  is  made  apparent  by  the  very  terms  of  the  Act,  for  it  says, 
''where  the  estate  and  effects  for  or  in  respect  of  which  such 
probate,  letters  of  administration  or  confirmation  respectively, 
shall  be  granted  or  expeded,"  evidently  confining  the  charge  upon 
the  probate  to  those  particular  estates  to  be  recovered  by  force  of 
that  administration.  But  when  it  speaks  of  the  legacy  duty,  it  is 
charged  upon  the  amount  of  the  estate  itself,  to  be  handed  over 
upon  the  receipt,  which  the  executor,  to  save  himself  from  the 
penalty,  ought  to  take,  before  he  pays  the  money. 

I  cannot  doubt,  therefore,  in  this  particular  case,  that  the  legacy 
duty  is  chargeable  upon  this  property ;  because,  in  point  of  fact, 
it  is  under  the  administration  of  the  executor ;  and  though  he  is 
not  bound,  in  order  to  get  at  it,  to  take  out  a  probate  or  administra- 
tion, still  it  is  by  force  of  the  interest  he  takes  under  his  testator's 
will,  that  it  is  disposed  of ;  he  hands  it  over  to  the  legatee,  whether 
(1)  Logan  ▼.  Fairlie,  25  B.  B.  208  (2  Sim.  &  St.  284). 
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In  re  he  is  pecuniary  legatee  or  residuary  legatee ;  it  is  by  force  of  his 
act  it  is  transferred  to  such  legatee,  and  it  is  the  very  case  that  it 
was  the  intention  of  this  Act  to  fix  with  the  duty.  I  am  of  opinion, 
therefore,  that  there  can  be  no  doubt  that  this  property  is  liable  to 
the  legacy  duty. 

Baylby,  B.  : 

From  the  first  moment  I  knew  any  thing  of  the  state  of  facts  in 
this  case,  it  appeared  to  me  to  be  a  case  perfectly  free  from  doubt. 
It  is  the  case  of  a  will  made  by  a  British  subject  domiciled  in 
England,  and  it  is  to  be  executed  by  an  English  executor,  and  to 
operate  upon  that  which,  throughout,  in  my  opinion,  is  English 
personal  property.  It  was  pressed  by  the  counsel,  that  this  pro- 
perty was  to  be  considered  as  being,  in  the  country  in  which  it  was, 
real  property.  There  is  nothing  in  any  part  of  the  affidavits  to 
[  *155  ]  show  that  such  was  the  character  *that  properly  belonged  to  it,  but 
some  reliance  was  placed  upon  a  supposed  analogy  between  the  case 
of  this  property  and  property  in  the  English  funds ;  which,  in  the 
creation  of  those  funds,  might  originally  be  considered  as  being 
real  property,  and  descendible  to  the  heir,  but  which,  very  soon 
afterwards,  was  considered  to  be  personal  property,  and  not 
descendible  to  the  heir,  but  to  go  as  personal  property  would 
go.  Does  it  follow,  because  the  English  funds  were  originally 
considered  as  real  property,  that  the  French  and  American  and 
Russian  funds  were  also  to  be  considered  ?  It  would  be  for  the 
party  who  insists  that  this  is  the  character  which  belongs  to  the 
property  in  question,  and  who  ought  to  know  the  character  of 
the  property  of  which  he  is  the  owner,  to  show  that  such  was  the 
character  of  this  property.  But  the  circumstances  mentioned  on 
behalf  of  the  Crown,  namely,  that  the  name  of  the  executor  was 
suffered  to  be  introduced  in  the  books,  that  the  executor  was  suffered 
to  deal  with  the  fund,  and  that  his  directions  were  followed  as  to 
the  dividends,  satisfy  my  mind  that  this  is  to  be  considered  as 
personal  property  in  the  place  where  it  is  payable ;  and  that,  con- 
sequently, we  are  not  warranted  in  considering  this  as  being  real 
estate.  If  it  is  not  real  estate,  it  is  personal  estate ;  and  if  it  is 
personal  estate,  is  it  in  any  respect  to  be  considered  different  from 
personal  property  abiding  in  this  country  ?  There  is  no  doubt  but 
that  the  amount,  when  you  are  receiving  the  dividends,  will  be 
payable  in  the  place  in  which,  by  the  constitution  of  these  funds,  the 
dividends  are  payable,  and  that  will  be  America,  Paris,  or  Petersburgh. 
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Bat  you  are  not  to  look  at  the  place  where  the  thing  is  payable  or        in  le 
transferable,  bat  when  once  yoa  have  ascertained  that  it  is  personal 
estate,  then  you  are  to  ascertain  wliat  are  the  rules  of  law  with  regard 
to  personal  estate ;  that  personal  estate  being  at  the  time  locally  in 
this  kingdom,  but  being  at  the  time  locally  situated  abroad. 

Now,  what  is  the  rule  with  respect  to  it  ?  It  is  clear,  from  the  [  ^^^  1 
authority  of  Bruce  v.  Bruce  (1),  and  the  case  of  SoinervilU  v.  Somer- 
viUef  that  the  rule  is,  that  personal  property  follows  the  person, 
and  it  is  not,  in  any  respect,  to  be  regulated  by  the  situs  ;  and  if, 
in  any  instances,  the  sitm  has  been  adopted  as  the  rule  by  which 
the  property  is  to  be  governed,  and  the  lex  loci  rei  sita  resorted  to, 
it  has  been  improperly  done.  Wherever  the  domicile  of  the  pro- 
prietor is,  there  the  property  is  to  be  considered  as  situate ;  and, 
in  the  case  of  SomerviUe  v.  Samerville,  which  was  a  case  in  which 
there  was  stock  in  the  funds  of  this  country,  which  were  at  least 
as  far  local  as  any  of  the  stocks  mentioned  in  this  case  are  local, 
there  was  a  question  whether  the  succession  to  that  property  should 
be  regulated  by  the  English  or  by  the  Scotch  rules  of  succession. 
The  Master  of  the  Bolls  was  of  opinion,  that  the  proper  domicile 
of  the  party  was  in  Scotland.  And  having  ascertained  that,  the 
conclusion  which  he  drew  was,  that  the  property  in  the  English 
funds  was  to  be  regulated  by  the  Scotch  mode  of  succession ;  and 
if  the  executor  had,  as  he  no  doubt  would  have,  the  power  of 
reducing  the  property  into  his  own  possession,  and  putting  the 
amount  into  his  own  pocket,  it  would  be  distributed  by  the  law  of 
the  country  in  which  the  party  was  domiciled.  Personal  property 
is  always  liable  to  be  transferred,  wherever  it  may  happen  to  be, 
by  the  act  of  the  party  to  whom  that  property  belongs ;  and  here 
are  authorities  that  ascertain  this  point,  which  bears  by  analogy 
on  this  case,  namely,  that  if  a  trader  in  England  becomes  bankrupt, 
having  that  which  is  personal  property,  debts,  or  other  personal 
property,  due  to  him  abroad,  the  assignment  under  the  commission 
of  bankrupt  operates  upon  the  property,  and  effectually  transfers 
it,  at  least  as  against  all  those  persons  who  owe  obedience  to  these 
bankrupt  *laws,  the  subjects  of  this  country.  In  this  case,  there-  [  *157  ] 
fore,  it  appears  to  be  clear,  that  this  is  to  be  considered  as  being 
English  personal  property.  Why,  then,  if  it  is  English  personal 
property,  reducible  by  an  English  executor  into  possession,  so  that 
he  may  have  it  in  its  full  value  in  this  country,  is  not  the  legacy 
duty  to  attach  upon  it  ?  It  was  put  in  a  strong  way  to  illustiate 
(1)  2  Bos.  &  P.  229,  n. 
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In  re  the  argument  by  the  Attamey-Oenend,  that  if  there  had  been  a 
^'^'  deficiency  of  assets  in  this  country  to  meet  the  debts  of  the 
testator,  it  would  have  been  the  duty  of  the  executor  to  have  sold 
this  property,  and  to  have  brought  it  bodily  into  this  country,  as 
that  which  was  to  be  resorted  to ;  and  that  it  would  have  been  a 
devastavit  if  he  had  not  adopted  that  plan  if  there  were  debts. 

Then,  if  it  has  the  character  of  English  property,  can  there  be 
any  doubt  but  that  it  falls  within  this  rule  that  attaches  upon  all 
legacies  and  all  successions  to  personal  or  moveable  estate.  The 
rule,  as  to  probates,  has  been  pressed  upon  our  consideration,  and 
the  difference  between  those  things  bond  notabilia^  and  those  things 
not  bond  notabiUa.  The  question  as  to  bonum  notabile  is  essential 
only  to  ascertain  the  situs  of  the  property,  and  to  ascertain,  with 
regard  to  the  probate,  out  of  what  limits  the  power  that  is  to  clothe 
the  executor  with  the  means  of  acting  upon  it,  shall  issue,  and  it  is 
bonum  notabile  in  one  place  or  another  according  to  its  situs.  But 
Bruce  v.  Bruce  decides  that  the  situs  determines  nothing  in  a  case 
like  the  present,  for  the  executor  has  the  power  of  removing  the 
property  from  its  situs,  and  getting  it  into  his  own  country.  Now, 
the  probate  duty  is  only  with  reference  to  the  situs  of  the  property 
within  the  limit  of  the  probate.  In  the  course  of  the  argument, 
the  case  was  put  of  a  York  administration  and  a  Canterbury 
administration.  The  duty,  with  reference  to  those,  will  be  regulated 
by  the  amount  of  property  in  each  of  those  dioceses,  but,  if  there 
is  other  property  not  in  those  dioceses,  but  property  abroad,  with 
[  *158  ]  reference  *to  which  there  may  be  no  probate  essential,  or  with 
respect  to  which,  the  only  probate  will  be  the  probate  belonging  to 
that  country,  that  will  not  be  taken  into  the  amount  of  duty  paid, 
either  upon  the  Canterbury  administration  or  the  York  administra- 
tion. The  cases  referred  to  of  Logan  v.  Fairlie,  and  Hay  v.  FatrUe^ 
do  not  seem  to  me  to  bear  upon  the  present  question,  because,  there 
the  party  was  not  domiciled  within  the  limits,  within  which  the 
duties  referred  to  by  which  this  Act  of  Parliament  attach.  In  each 
of  those  cases  the  party  was  resident  in  India.  It  is  quite  clear, 
when  you  come  to  look  at  the  Legacy  Acts,  that  they  are  co-extensive 
with  the  limits  of  this  kingdom,  and  this  kingdom  only,  and  do  not 
extend  to  the  territorial  possessions  of  the  Crown  in  India.  There- 
fore, in  neither  of  those  cases  did  the  question  arise,  whether  the 
legacy  duty  was  payable  upon  the  whole  of  the  property  the  testator 
left.  It  appears  to  me  there  is  a  plain  distinction  between  those 
cases  and  the  present  case,  because  those  were  cases  where  the 
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party  was  domiciled  in  India,  not  having  a  domicile  in  the  limits        In  re 
within  which  this  Act  applies ;  but  the  present  is  a  case  of  a  man  ^'^' 

having  an  English  domicile,  all  whose  property  of  this  description 
is  considered  English  personal  property. 

Gabrow,  B.,  and  Yaughan,  B.,  concurred. 

Rvle  absolute  (l). 

WELLS  V.  GILES  (2).  i^ 

(2  Chile,  209—210.)  [  2  Oale,  209  ] 

It  is  too  early  to  issue  a  writ  on  the  day  on  which  a  bUl  of  exchange  is 
due ;  it  is  sufficient  in  such  a  case  to  plead  that  the  bill  was  not  due  at  the 
time  of  commencing  the  suit. 

Assumpsit  on  a  bill  of  exchange,  with  a  count  for  goods  sold  and 
delivered.  Pleas.  To  first  count,  that  the  bill  was  not  due  at  the 
time  of  commencing  the  action ;  and  to  the  second,  non-wmLmpsit. 

Beplication.  To  first  plea,  that  the  bill  had  become  due 
before  &c. 

At  the  trial  before  Bolland,  B.,  it  appeared  that  the  bill  in 
question  became  *due  October  4th,  and  that  the  writ  was  issued  at       [  ^210  ] 
4  o'clock  in  the  afternoon  of  that  day.    The  jury  found  for  the 
defendant  on  the  first  count. 

Hoggins^  by  permission  of  the  learned  Judge,  moved  to  enter  a 
verdict  for  the  plainti£f.  The  defendant  should  have  pleaded  that 
the  bill  became  due  on  the  4th,  and  that  he  had  the  whole  day  to 
pay  it  in. 

Per  Curiam  : 

The  meaning  of  the  plea  is,  that  the  plaintiff  had  no  cause  of 
action  before  he  sued  out  his  writ ;  when  the  writ  was  issued  his 
right  of  action  was  not  complete. 

Rvle  refused. 

(1)  As  to  the  distinction   between  the  deceased,  see  1  Wms.  Saund.  275, 

the  grant  of  probate,  which  is  regu-  n.  (a),  by  Patteson  &  Williams, 
lated  by  the  sittu  of  the  bona  notahilia,  (2)  Applied  and  followed,  Kennedy 

and  the  distribution  of  the  property,  v.  Thomaa  [1894]  2  Q.  B.  759,  63  L.  J, 

which  depends  upon  the  domicile  of  Q.  B.  761,  71  L.  T.  144,  C.  A< 
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^-  BARNETT  v.  WHEELER  (1). 

[  7  M.  &  W.  (7  Me68on  &  Welsby,  364—367  ;  S.  C.  10  L.  J.  Ex.  102.) 

3^4  1  • 

The  declaration  stated,  that  the  defendant  caused  to  be  put  up  to  sale  by- 
auction  certain  premises,  for  the  residue  of  a  term  of  years,  on  the  condition, 
amongst  others,  that  the  defendant  should  deduce  and  make  a  good  title 
thereto,  commencing  with  the  lease  of  the  premises  under  which  they  were 
then  held ;  and  assigned  as  a  breach  that  the  defendant  did  not  deduce  a 
good  title  commencing  with  the  lease. 

Plea,  Chat  the  premises  so  put  up  to  sale  were  premises  of  which  the 
defendant  was  possessed  under  a  mortgage  from  the  plaintiff  for  the  residae 
of  the  term,  and  that  they  were  put  up  to  sale  under  a  power  of  sale  in  the 
mortgage :  that  before  and  at  the  time  of  the  mortgage,  the  plaintiff  held 
the  premises  under  a  lease  from  T.  L.,  subject  to  a  covenant  by  the  plaintiff 
for  repair,  and  a  proviso  for  re-entry,  or  the  cesser  of  the  term,  at  the  option 
of  T.  L.,  on  breach  of  such  coyenant :  that  the  plaintiff,  before  and  at  the 
time  of  the  sale,  had  full  knowledge  of  all  the  premises :  that  the  defendant 
did  deduce  a  good  title  to  the  premises,  commencing  with  the  lease,  in  all 
respects  except  this,  that  the  premises  were  out  of  repair  of  which  the 
plaintiff  had  full  knowledge :  that  they  were,  at  the  time  of  the  sale,  in  as 
good  repair  as  at  the  time  of  the  mortgage;  and  that  T.  L.,  had  not 
re-entered  or  claimed  to  re-enter,  or  in  any  way  avoided  the  lease :  Held 
bad  on  general  demurrer. 

Assumpsit.  The  declaration  stated  that  the  defendant  caused  to 
be  put  up  to  sale  by  auction  certain  premises,  for  a  residue  of  a 
certain  term  of  years  then  unexpired  therein,  upon  the  condition, 
amongst  others,  that  the  defendant  should  deduce  and  make,  or 
cause  to  be  deduced  and  made,  a  good  title  thereto,  commencing 
with  the  lease  of  the  said  premises,  under  which  they  were  then 
held.  Breach,  that  the  defendant  did  not  deduce  or  make,  or 
caused  to  be  deduced  or  made,  to  the  plaintifif,  a  good  title  to  the 
said  premises,  commencing  with  the  said  lease. 

Plea,  that  the  said  premises  so  put  up  to  sale  by  auction  were 
premises  whereof  the  defendant  was  then  possessed  for  a  certain 
term  of  years  then  to  come  and  unexpired,  by  virtue  of  an 
indenture  of  mortgage  theretofore  made,  whereby  the  same  premises 
were  assigned  by  the  plaintifif  to  the  defendant,  for  such  residue  of 

(1)  Cited  by  Swinfen  Eady,  J.  in  Contract  [1904]   2  Ch.   226,  231,    73 

Be  HigheU  and  BircTa  Contract  [1902]  L.  J.  Ch.  614).    It  will  be  noticed  that 

2  Ch.  214,  218,  71  L.  J.  Ch.  d08  [affd.  in  the  case  in  the  text  the  plea  was  not 

[1903]  1  Ch.  287,  72  L.  J.  Ch.  220]  as  merely  an  allegation  of  the  plaintiff's 

an  authority  for  the  proposition '*  that  knowledge    of   the    want    of   repair, 

the  obligation  to  make  a  good  title  to  which  must  necessarily  have  been  a 

leaseholds    is    not    removed    by    the  bad  answer  at  law  to  a  count  upon  an 

knowledge  of  the    purchaser   at  the  express  contract,  but  an  attempt  to  set 

time  of  the  sale  that  the  title  was  bad  up  a  kind  of  estoppel  founded  upon 

by  reason  of  the  breach  of  a  covenant  the  very  special  circumstances  of  the 

to  repair  "  (see  this  case  explained  by  plaintiff's  antecedent  connection  with 

BoMER,  L.  J.  in  Be  Allen  and  DHscolVe  the  property. — ^A.  0. 
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the  said  term  by  way  of  mortgage,  and  for  the  purpose  of  securing      babkbtt 

the  payment  by  the  plaintiff  to  the  defendant  of  a  certain  sum  of    Whbeler. 

money  in  the  said  indenture  mentioned ;  and  that  the  said  premises 

were  so  put  up  and  exposed  for  sale,  and  so  agreed  to  be  sold  by 

the  defendant,  as  in  the  first  count  mentioned,  under  and  by  virtue 

of  a  certain  power  of  sale  contained  in  the  said  indenture,  whereby 

the  plaintiff  granted  to  the  defendant  a  full  power  to  sell  the  same, 

upon  the  non-payment  of  the  said  sum  of  money  :  that  before  and 

at  the  time  of  the  making  of  the  said  assignment,  the  plaintiff 

held  the  said  premises  as  tenant  thereof  *to  one  Thomas  Lowe,  by       [  *365  ] 

virtue  of  a  certain  indenture  of  lease,  bearing  date,  &c.,  and  subject 

to  a  certain  covenant  in  the  said  indenture  of  lease  contained  on 

the  part  of  the  plaintiff  to  be  performed,  for  the  repairing  and 

keeping  in  tenantable  repair  the  said  premises,  and  subject  to  a 

certain  proviso  for  the  re-entry  of  the  said  Thomas  Lowe  into  the 

said  premises,  and  for  the  cesser  and  determination  of  the  said 

term,   at  the  option  of    the    said  Thomas  Lowe,   upon    breach 

(amongst  other  things)  of  the   said   covenant:  that  the  plaintiff, 

before  and  at  the  time  of  the  said  sale,  and  of  the  making  of  the 

said  agreement,  and  during  all  the  time  in  the  said  first  count 

mentioned,  had  full  knowledge  and  notice  of  all  the  premises 

hereinbefore-mentioned :  and  that  the  defendant  did,  before  and  at 

the  time  appointed  for  the  completion  of  the  said  purchase,  make 

and  deduce  to  the  plaintiff  a  good  title  to  the  said  tenements  and 

premises,  commiencing  with  the  lease  under  which  the  said  premises 

were  held  at  the  time  of  the  said  contract  of  sale,  (being  the  same 

lease  in  this  plea  before-mentioned),  in  all  respects  excepting  this, 

to  wit,  that  the  said  premises  were,  at  the  time  of  the  said  contract 

of  sale,  and  at  the  same  time  so  appointed  for  the  completion  of 

the  said  contract,  out  of  repair :  that  the  plaintiff,  before  and  at 

the  time  of  the  said  sale,  and  during  all  tbe  time  in  the  said  first 

count  mentioned,  had  full  knowledge  and  notice  that  the  said 

premises  were  out  of  repair  as  aforesaid :  that  at  the  time  of  the 

said  sale,  and  during  all  the  time  in  the  said  first  count  mentioned, 

the  said  premises  were  in  as  good  a  state  of  repair  as  the  same 

were  in  at  the  time  of  the  said  assignment  thereof  by  the  plaintiff 

to  the  defendant  as  aforesaid ;  and  that  the  said  Thomas  Lowe  had 

not,  before  or  during  any  part  of   the  time  in  the  first  count 

mentioned,    re-entered    or    claimed    to    re-enter    upon    the    said 

premises,  or  any  part  thereof,  for  the  breach  of  the  said  covenant, 

or  otherwise ;  nor  had  he  or  any  other  person  in  any  way  avoided 
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barnstt     the  said  lease,  but  the  *8ame  was,  daring  all  the  time  in  the 
Whesleb.     said  first  count  mentioned,  wholly  subsisting  and  undetermined. 
[•JI66]      Verification. 

Beplication,  de  injurid.    Special  demurrer,  and  joinder. 

G(Ue  appeared  in  support  of  the  demurrer,  but  was  called  upon 
to  support  the  plea : 

The  plaintiff,  by  assigning  the  premises  by  way  of  mortgage  to 
the  defendant,  warranted  the  goodness  of  the  title.  His  acts 
amount  in  effect  to  a  covenant  for  title.  He  is  therefore  estopped 
from  now  saying  that  the  title  is  bad,  and  that  the  premises  are  out 
of  repair. 

(Pabkb,  B.  :  In  Deenng  v.  Farrington  (1),  Lord  Hale  lays  it  down 
that  the  words  **  assign,  transfer,  and  set  over,*'  do  not  amount  to 
a  covenant  against  an  eign  title.  But,  besides,  there  is  no  estoppel 
agamst  the  plaintiff  to  prevent  him  from  saying  that  the  premises 
are  out  of  repair.  If  he  has  contracted  that  they  are  in  repair, 
and  they  are  not,  he  is  liable  to  an  action  for  the  breach  of  that 
contract.) 

It  is  evident  that  the  plaintiff  must  have  contemplated  a  purchase 
of  the  property  subject  to  this  defect  in  the  title,  of  which  he  was 
aware ;  he  cannot,  therefore,  take  advantage  of  it  to  avoid  the 
contract  of  purchase. 

Erie  appeared  for  the  plaintiff,  but  was  not  called  upon. 

Pabkb,  B.  : 

I  am  of  opinion  that  this  plea  is  bad  in  substance,  and  affords  no 
answer  to  the  declaration.  The  defendant  has  entered  into  an 
express  contract  to  deduce  a  good  title  to  the  premises  by  a 
specified  day :  and  it  affords  no  reason  for  his  not  performing  that 
contract,  that  the  plaintiff,  at  the  time  of  the  sale,  was  aware  of 
the  defect  of  title  by  the  breach  of  the  covenant  to  repair.  The 
defendant  might  have  known  that  the  lessor  had  waived  the 
forfeiture  by  a  subsequent  receipt  of  rent  (2) ;  or  he  may  have 
[  *367  ]      ^entered  into  the  contract  upon  the  understanding  that  he  could 

(1)  3  £eb.  304.  breach  {Re  Highett  and  Bird^s  Conirtui 

(2)  See  now  Conveyancing  Act,  1881  [1902]  2  Ch.  214,  71  L.  J.  Gh.  508, 
(44  &  45  Vict  c.  41),  8.  3  (4).  fiemWc,  [1903]  1  Oh.  287,  72  L.  J.  Ch.  220.— 
such  a  waiver  would  not  exonerate  the  A.  C. 

defendant  in  the  case  of  a  continuing 
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make  a  good  title,  by  inducing  the  lessor  to  receive  rent  or  sign  a  babnett 
release,  or  in  some  other  manner  waive  the  forfeiture.  The  Wheelbb. 
judgment  must  be  for  the  plaintifif. 

Aldbrbon,  B.  : 

I  am  of  the  same  opinion.  Although  both  parties  may  have 
been  cognizant,  at  the  time  of  the  sale,  that  the  title  was  defective 
by  reason  of  the  dilapidated  state  of  the  premises,  there  is  nothing 
to  show  that  the  defendant  might  not  have  contracted  upon  the 
understanding  that  he  should  remove  that  defect  by  the  day  named, 
by  some  of  the  means  within  his  power.  If  a  bill  had  been  filed 
for  a  specific  performance  of  the  contract  of  sale,  it  would  have 
been  matter  for  the  consideration  of  the  court  of  equity,  whether 
it  ought  or  ought  not  to  order  the  defendant  to  obtain  a  release 
from  the  landlord. 

The  rest  of  the  Court  concurred. 

Judgment  for  the  plaintiff. 


JORDIN  V.   CRUMP  (I).  i84i. 

(8  Meeson  &  Welsby.  782—789 ;  S.  C.  11  L.  J. Ex.  74 ;  6  Jur.  1113.)  •^«'w2^25. 

Declaration  in  case  aUeged,  that  the  defendant  wrongfully  and  unlawfully  [  ^  ^' ^  ^* 
set  and  concealed  a  dog-spear,  the  same  being  an  engine  calculated  to  do 
grievous  bodily  harm,  as  well  to  the  liege  subjects. of  the  Queen  as  to  their 
dogs  happening  to  run  upon  the  same,  among  the  bushes  near  a  public  foot- 
way, running  through  a  close  of  the  defendant's;  by  means  whereof  a  dog 
of  the  plaintiff's,  with  which  he  was  going  on  foot  along  the  said  footway, 
and  which,  by  reason  of  a  rabbit  haying  crossed  the  footway  in  his  view, 
had  then,  against  the  will  of  and  unavoidably  by  the  plaintiff,  begun  to 
piursue  and  was  in  pursuit  of  the  said  rabbit,  ran  upon  the  dog  spear  and 
was  wounded,  &c.  Plea,  that  the  defendant  set  and  concealed  the  said 
engine  for  the  purpose  of  preserving  his  game,  and  of  disabling  and  killing 
dogs  that  might  come  upon  his  close,  lest  they  should  pursue  and  destroy 
the  game,  whereof  the  plaintiff  had  notice :  Held,  on  general  demurrer, 
that  this  plea  was  a  good  answer  to  the  action ;  and  that  it  would  have  been 
so  even  without  the  aUegation  of  notice. 

Gasb.  The  declaration  stated,  that,  whereas  before  and  at  the  time 
of  the  committing  of  the  grievance  by  the  defendant  thereinafter 
mentioned,  there  had  been  and  was  a  certain  common  and  public 
footpath  through  a  certain  close  of  the  defendant's,  being  a  coppice  of 
wood ;  yet  the  defendant,  whilst  he  was  so  possessed  of  the  said  close, 

(1)  Dist.   Clark  v.   Chambers  (1878)      2  Q.  B.  281,  289,  63  L.  J.  a  B.  549.— 
3  Q.  B.  D.  327,  331,  47  L.  J.  Q.  B.      A.  0. 
427 ;  applied,  Fimting  v.  Noakes  [1894] 

B.B. — ^VOL.  XO.  69 
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JoRDiK  to  wit,  on  &c.,  wrongfully  and  unlawfully  set,  placed,  and  concealed, 
Gboh p.  fti^d  kept  Sknd  continued,  a  certain  engine  or  instrument  of  iron,  with 
divers  sharp  points,  spikes,  or  spears  of  iron  thereto,  commonly 
calle4  a  dog-spike  or  dog-spear,  the  same  being  an  engine  calculated 
'*to  do  grievous  bodily  harm,  as  well  to  the  liege  subjects  of  the 
[*783]  Queen.' as  to  their  dogs  happening  to  run  upon  or  against  *the 
same,  so  placed  and  concealed  by  the  defendant,  amongst  the  bushes 
near  the  said  footway ;  by  means  whereof  a  certain  dog,  to  wit,  a 
sheep-dog  of  the  plaintiff's,  with  which  he  the  plaintiff  was  then 
going  and  passing  on  foot  in  and  along  the  said  footway,  and  which 
dog,  by  reason  of  a  certain  rabbit  having  then  just  before  crossed 
the  said  footway  in  the  view  of  the  said  dog,  had  then,  against  the 
will  of  the  plaintiff  and  unavoidably  by  the  plaintiff,  begun  to 
pursue,  and  was  then  in  pursuit  of  the  said  rabbit,  ran  and  struck 
and  was  driven  with  great  force  and  violence  upon  and  against  one 
of  the  said  sharp  points,  spikes,  or  spears  of  the  said  engine  or 
instrument,  whereby  the  said  spear  penetrated  the  body  of  the  said 
dog,  and  grievously  maimed  and  wounded  him,  whereby  the  said  dog 
became  and  was  of  little  or  no  use  or  value  to  the  plaintiff,  &c. 

Seventh  plea,  that  the  defendant  set  and  concealed,  and  so  kept 
and  continued  the  said  instrument  or  engine,  for  the  purpose  of 
preserving  the  game  of  the  defendant,  and  for  the  purpose  of  disabling 
and  killing  the  dogs  that  might  come  upon  the  said  close,  lest  they 
should  pursue  and  destroy  the  said  game,  whereof  the  plaintiff  had 
notice.    Verification . 

Replication,  that  the  said  engine  was,  by  reason  of  its  having 
been  so  set  and  concealed,  an  engine  calculated  to  do  grievous  bodily 
harm,  as  well  to  the  liege  subjects  of  the  Queen  as  to  their  dogs 
happening  to  run  against  the  same ;  concluding  to  the  country. 

Special    demurrer,   assigning  for  causes,   that  the  replication 
neither  traversed  nor  confessed  and  avoided  the  plea,  but  that  it 
concluded  to  the  country,  whereas  it  ought  to  have  concluded  with 
a  verification.    Joinder  in  demurrer. 
The  case  was  argued  in  Trinity  Term  (June  2),  by 

Atherton,  in  support  of  the  demurrer : 

The  replication  is  bad,  and  the  defendant  is  entitled  to  the 

[  ^784  ]       judgment  of  the  *Gourt,  the  plea  being  a  good  answer  to  the  action. 

The  act  of  the  defendant  in  setting  the  dog-spear  is  not  wrongful 

at  common  law ;  and  the  stat  7  4  8  Geo.  IV.  c.  18,  s.  1,  has  no 

application  to  this  case.     It  appears  on  the  face  of  the  plea,  and  is 
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admitted  by  the  replication,  that  the  plaintiff  had  notice  of  the  Jordin 
spear  being  set  in  the  wood:  and  that  being  so,  he  haa.no  ground  guump. 
of  action.  In  the  case  of  Deane  v.  Clayton  (\),  in  which  the  Court 
of  Common  Pleas  was  equally  divided  as  to  whether  an  action  like 
the  present  was  maintainable,  the  special  verdict,  although  it  found 
that  boards  were  placed  on  some  parts  of  the  defendant's  woodland, .. 
with  notices  painted  on  them  that  dog-spikes  were  set  on  the 
premises,  yet  did  not  find  expressly  that  the  plaintiff  had  notice 
of  their  being  so  set;  and  that  circumstance  is  adverted  to  by 
BuRBOuoH,  J.,  in  his  judgment  in  favour  of  the  plaintiff.  In  Ilott 
V.  Wilkes  (2),  the  plaintiff,  who  was  trespassing  in  the  defendant's 
wood,  had  notice  that  spring  guns  had  been  placed  in  the  wood ; 
and  on  that  express  ground  it  was  held,  that  he  could  not  maintain 
an  action  for  an  injury  received  by  him  from  one  of  them.  On  the 
other  hand,  in  Bird  v.  Holbrook  (8),  where  the  action  was  held  to  be 
maintainable,  it  was  on  the  ground  that  the  plaintiff  had  no  notice 
that  spring  guns  had  been  set.  Best,  Ch.  J.,  expressly  distinguishes 
the  case  from  Ilott  v.  Wilkes  on  that  ground ;  and  says,  ''  I  am 
clearly  of  opinion,  that  he  who  sets  spring  guns,  without  giving 
notice,  is  guilty  of  an  inhuman  act,  and  that  if  injurious  conse- 
quences ensue,  he  is  liable  to  yield  redress  to  the  sufferer." 
Townsend  v.  Wathen  (4)  may  be  cited  for  the  plaintiff,  but  that  case 
is  clearly  distinguishable,  because  there  the  plaintiff  recovered  for  the 
injury  done  to  his  dogs,  on  the  ground  that  the  defendant's  traps 
were  set  so  near  the  highway,  and  baited  in  such  a  manner,  that  the 
animals  were  likely,  by  their  own  instinct,  to  be  attracted  into  them. 

Nor  has  the  stat.  7  *&  8  Geo.  IV.  c.  18,  s.  1,  any  application  to  [  785  ] 
this  case.  The  words  are,  '*  If  any  person  shall  set  or  place,  or 
cause  to  be  set  or  placed,  any  spring  gun,  man  trap,  or  other 
engine  calculated  to  destroy  human  life  or  inflict  bodily  harm,  with 
the  intent  that  the  same,  or  whereby  the  same,  may  destroy  or  inflict 
grievous  bodily  harm  upon  a  trespasser  or  other  person  coming  in 
contact  therewith,  the  person  so  setting  or  placing,  or  causing  to  be 
80  set  or  placed,  such  gun,  trap,  or  engine  as  aforesaid,  shall  be 
guilty  of  a  misdemeanor.''  In  order  to  bring  this  case  within  the 
purview  of  the  statute,  it  must  be  contended  that  the  words, 
"  whereby  the  same  may  destroy,"  apply  to  the  setting  of  any 
instrument  having  a  tendency  to  produce  the  injury  described;  but 

(1)  18  E.  E.  653  (7  Taunt.  489;  1  (3)  29  B.  E.  657  (4  Bing.  628). 
Moore,  203).                                                    (4)  9  K.  E.  553  (9  Bast,  277\ 

(2)  22  E.  E.  400  (3  B.  &  Aid.  304). 

69—2 


982  1841.     EX.    8  MEE.  &  W.  785—786.  [r.b. 

joRoiN       Buch  is  not  the  true  construction  :  the  reasonable  interpretation  of 

Crump.      ^^^  statute  is,  that  the  party  is  not  to  be  deemed  guilty  of  a 

criminal  act,  unless  either  he  intended  to  destroy  life  or  inflict 

grievous  bodily  harm,  or  unless  the  destruction  of  life,  or  the 

infliction  of  grievous  bodily  harm,  actually  ensues  from  his  act. 

Whateley,  contrd  : 

First,  the  plaintiff  is  entitled  to  recover  independently  of  the 
statute.  The  better  opinion  appears  to  be  in  favour  of  the  judg- 
ment of  BuRROUGH,  J.,  and  Park,  J.,  in  the  case  of  Deane  v.  Claytm, 
and  that  the  question  of  notice  or  no  notice  is  not  decisive  of  the 
case.  In  this  case  it  is  admitted  by  the  plea,  that  the  plaintiff  was 
passing  along  a  public  footway,  near  which  the  dog-spike  was 
concealed,  and  that  his  dog  pursued  the  rabbit  against  his  will,  and 
unavoidably  by  him.  It  is  clear,  therefore,  that  no  negligence  can 
be  imputed  to  the  plaintiff:  it  is  even  consistent  with  the  state- 
ments on  the  record,  that  the  plaintiff  was  leading  the  dog  by  a 
string,  and  that  the  string  broke.  The  observations  of  Park,  J.,  in 
Deane  v.  Clayton  are  strongly  applicable :  "  Here  these  two  things 
do  concur,  the  wilful  erection  of  these  spears  by  the  defendant  for 
[  •786  ]  an  unlawful  purpose,  viz.  to  kill  *dogs,  and  no  want  of  ordinary 
care  in  the  plaintiff."  In  Bird  v.  Holhrook,  the  plaintiff  was  held 
entitled  to  recover,  although  he  received  the  injury  in  consequence 
of  his  getting  over  the  wall  of  a  private  garden ;  here  he  was  law- 
fully using  a  public  footpath.  It  must  be  remembered  also  that 
this  is  an  action  for  an  injury,  not  to  the  plaintiff  himself  but  to  his 
dog;  and  the  instinct  of  the  animal,  which  naturally  led  him  to 
pursue  the  rabbit,  and  took  him  beyond  the  control  of  the  plaintiff, 
is  to  be  considered. 

But  secondly,  the  defendant  has  been  guilty  of  an  offence  indict- 
able under  the  stat.  7  &  8  Geo.  lY.  c.  18,  s.  1.  The  reasonable 
construction  of  that  clause  is,  to  prohibit  the  setting  of  any  instru- 
ments which  have  a  tendency  to  inflict  grievous  injury  on  others. 
And  it  is  averred  in  this  declaration,  that  the  defendant ''  wrongfully 
and  unlawfully"  set  and  concealed,  and  kept  and  continued  the 
instrument  in  question  upon  his  land. 

Aiherton,  in  reply : 
According  to  the  argument  on  the  other  side,  all  the  words  in  the 
statute  which  follow  the  words  ''  calculated  to  destroy  human  life, 
or  inflict  grievous  bodily  harm,"  might  be  omitted  out  of  an 
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indictment  for  setting  spring  guns ;  but  it  is  clear  an  indictment  so      Jordik 
framed  could  not  be  sustained.    An  Act  of  so  penal  a  nature  must      Obuhp. 
be  strictly  construed.    On  the  other  point,  the  case  of  Ilott  v. 
Wilkes  is  a  complete  authority. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Aldbrson,  B.  : 

The  question  in  this  case  is,  whether  the  plaintiff  is  entitled  to 
compensation  for  an  injury  done  to  his  dog  by  certain  dog-spears, 
which  were  set  by  the  defendant  in  his  wood.  (His  Lordship 
stated  the  substance  of  the  pleadings,  and  continued:)  On  these 
pleadings,  it  is  *to  be  observed,  in  the  first  place,  that  the  plaintiff  [  *787  ] 
admits  that  he  had  notice  of  the  fact  that  the  dog-spears  having 
been  set  in  the  wood:  and  the  question  is,  whether  a  person 
passing  with  a  dog  through  a  wood,  in  which  he  knows  dog-spears 
are  set,  has  any  right  of  action  against  the  owner  of  the  wood,  for 
the  death  of  or  injury  to  his  dog,  who,  by  reason  of  his  own  natural 
instinct,  and  against  the  will  of  his  master,  runs  off  the  path 
against  one  of  the  dog- spears,  and  is  killed  or  injured.  We  are  of 
opinion  that  he  has  not. 

The  setting  dog-spears  is  not  in  itself  an  illegal  act,  nor  is  it 
rendered  such  by  the  7  &  8  Qeo.  lY.  c.  18,  which  prohibits  the  setting 
or  placing  of  man-traps,  or  other  engines  calculated  to  destroy 
human  life  or  inflict  grievous  bodily  harm,  with  intent  that  or 
whereby  the  same  may  destroy  human  life  or  inflict  grievous  bodily 
harm.  Now,  although  it  is  admitted  by  these  pleadings  that  the 
instrument  in  question  was  one  calculated  to  do  grievous  bodily 
harm  to  human  beings,  still  it  does  not  appear  to  have  been  set  in 
the  wood  with  that  intention ;  and  there  is,  therefore,  nothing  in 
the  case  to  show  that  the  setting  of  it  by  the  defendant  was  an 
illegal  act.  It  is  true  that  the  law,  in  certain  cases,  makes  an 
exception  to  the  right  of  setting  instruments  capable  of  causing 
deadly  injuries  to  human  life,  where  such  injury  will  be  a  probable 
consequence  of  setting  them ;  but  with  the  exception  of  those  cases,  a 
man  has  a  right  to  do  what  he  pleases  with  his  own  land.  Now,  in 
the  present  case,  the  injurious  act  was  done  by  the  dog  to  the  land 
of  the  defendant ;  and  it  is  no  answer  to  say  that  the  plaintiff  could 
not  control  the  animal,  and  was  therefore  unable  to  guard  against 
that  danger.    If  he  chose  to  walk  with  his  dog  along  a  foot-path 
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joBDiN       through  ground  on  which  the  dog  might  commit  a  trespass,  he 

Ckump.  knew  the  risk  he  was  running;  and  the  case  is  similar  to  that 
of  a  man  who,  passing  in  the  dark  along  a  footpath,  should  happen 

[  *7B8  ]  to  fall  into  a  pit  dug  in  the  adjoining  field  by  the  owner  of  *it.  In 
such  a  case,  the  party  digging  the  pit  would  be  responsible  for  the 
injury,  if  the  pit  were  dug  across  the  road  ;  but  if  it  were  only  in 
an  adjacent  field,  the  case  would  be  very  different,  for  the  falling 
into  it  would  then  be  the  act  of  the  injured  party  himself.  There 
is  a  case  of  Blyth  v.  Tiypham  (1)  to  this  effect,  where  it  was  held  that 
no  action  lay  for  the  destruction  of  a  mare,  which  when  straying 
perished  by  falling  into  a  pit  which  the  defendant  had  dug  upon  a 
common.  That  case,  therefore,  is  an  authority  that  the  fact  of  a 
trespass  being  involuntary  makes  no  difference  in  this  respect. 

It  will  not  be  necessary  for  us  to  investigate  at  any  length  the 
principle  on  which  all  the  authorities  on  this  subject  have  pro- 
ceeded ;  that  has  been  already  done,  in  a  very  masterly  and  elaborate 
manner,  by  the  Court  of  Common  Pleas,  in  the  case  of  Deane  v. 
Clayton  ;  and  we  shall  merely  content  ourselves  with  saying, 
that  we  take  the  same  view  of  the  law  on  this  subject  as  is  there 
taken  by  Gibbs,  Ch.  J.  But  the  present  case  is  much  stronger  than 
that ;  for  here  the  plaintiff  had  express  notice  that  dog-spears  were 
set  in  the  wood ;  though,  were  this  even  otherwise,  our  decision 
would  still  be  in  favour  of  the  defendant,  on  the  short  ground,  that 
the  setting  of  them  was  a  lawful  act,  and  that  the  accident 
occasioned  by  them  was  the  act  of  the  dog,  not  of  the  defendant, 
and  that  the  plaintiff  was  bound  to  keep  his  dog  on  the  foot-path. 
Two  cases  were  referred  to  in  the  course  of  the  argument,  and 
which  were  both  decided  subsequently  to  Deane  v.  Clayton ;  one 
of  them  previously  to  the  passing  of  the  7  &  8  Geo.  IV.  c.  18,  and  one 
subsequently.  The  first  was  that  of  Ilott  v.  Wilkes,  and  was  the 
case  of  a  party  trespassing  in  a  wood,  with  notice  that  spring- 
guns  were  set  there :  but  the  Court  held  that  he  was  not  entitled  to 

[  •789  ]  recover  against  the  owner  of  the  wood  for  damage  done  *to  him 
thereby,  it  having  been  his  own  fault  to  go  where  spring-guns  were 
set,  for  with  that  knowledge  on  his  part  spring-guns  ceased  to 
be  secret  engines  of  mischief ;  and  that  the  case  was  similar  to 
that  of  a  trespasser  endeavouring  to  climb  a  wall,  who  should  hurt 
himself  by  coming  in  contact,  in  the  dark,  with  spikes  or  broken 
glass  stuck  upon  it,  in  a  case  where  it  appeared  that  he  had  a  previous 
opportunity  of  observing,  in  broad  daylight,  that  such  means  of 
(1)  Cro.  Jac.  158;  1  Bol.  Abr.  88. 
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mischief  were  placed  on  the  wall.    The  other  was  a  case  of  Bird  v.      Jordin 

Holbrookf  which  was  decided   after  the  passing  of  the  statute       Cbump. 

7  &  8  Geo.  lY.  c.  18.     That  was  a  case  where  the  defendant,  for  the 

protection  of  his  property,  set  a  spring-gun  in  a  walled  garden,  not 

only  without  giving  notice,  but  where  it  appeared  by  the  evidence 

that  he  had  purposely  abstained  from  giving  any,  in  order  that  the 

thief,  (as  he  said)  might  be  detected.  The  plaintiff  was  in  search  of  a 

stray  peahen,  and  having  trespassed  on  the  garden,  the  spring-gun 

went  off,  and  injured  him  severely.    On  this  the  Court  of  Common 

Pleas  held  that  he  was  entitled  to  maintain  an  action  against  the 

defendant ;  but  the  reason  of  the  decision  was,  that  setting  spring* 

guns  without  a  notice  was,  even  independently  of  the  statute,  an 

unlawful  act.    The  correctness  of  that  position  may  perhaps  be 

questioned  ;  but  if  it  be  sound,  the  decision  in  that  case  was  right. 

Our  judgment,  however,  in  the  present  case,  proceeds  on  the  ground, 

that  to  set  dog-spears  in  this  wood  was  a  perfectly  legal  act  on  the  part 

of  the  defendant ;  and  we  therefore  think  that  our  judgment  must 

be  in  his  favour. 

Judgment  for  the  defendant. 


APPLEGARTH  v.  COLLEY  (1).  i842. 

(10  Meeson  &  Welaby,  723—734 ;  8.  C.  12  L.  J.  Ex.  34 ;  7  Jur.  18.)  ^^* 

Since  the  repeal  of  the  etat.  13  Geo.  n.  c.  19(2),  a  horse-race  for  money  ^J*;^ 
given  by  third  persons  (3),  by  way  of  prize,  is  not  illegal. 
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PUa$. 

The  stat.  16  Car.  II.  c.  7  (4),  does  not  prohibit  all  gaming,  but  only  such    L    "^^g  i 
as  is  fraudulent  or  excessive. 

A  horse-race  for  a  sweepstakes  of  22.  each  is  not  within  the  2nd  section  (4) 
of  the  9  Anne,  c.  14,  nor,  as  it  seems  within  the  dth  section  (4),  there  not 
being  any  loser  to  the  extent  of  10/.  (5). 

Semhle,  that  by  the  stat.  9  Anne,  c.  14  (6),  not  only  the  security  given  for 
such  a  gaming  debt,  but  the  contract  itself  was  evaded  (7) ;  but  at  all  events 
this  must  be  taken  to  be  the  case  since  the  stat.  5  &  6  Will.  lY.  c.  41  (8). 

Debt  in  the  sum  of  60L,  for  money  bad  and  received  by  the  defen- 
dant to  the  use  of  the  plaintiff.    Plea,  as  to  the  sum  of  27/.  Os.  6d. 

(1)  Cited,  MouliB  v.  Oiren  [1907]  1  422,  46  L.  J.  Ex.  721 ;  Trimble  v.  HiU 
K  B.  746,  761,  755,  767.  (1879)  5  App.  Cas.  342,  49  L.  J.  P,  C, 

(2)  Bepealed  by  3  &  4  Vict,  a  5,  49. 
8.  1.  (6)  Section  1 ;     amended  by  5  &  6 

(3)  See  now  the  proviso  to  s.  18  of  Will.  IV.  c.  41. 
8  &  9  Vict.  c.  109.  (7)  Cited  on  this  point  in  MoidU  y. 

(4)  Bepealed  by  8  &  9  Vict.  c.  109,  Owm  [1907]  1  K  B.  pp.  751,  755. 
8.  15.  (8)  Bepealed  except  in  so  far  as  it 

(5)  The  contract  would  now  be  void  relates  to  9  Anne,  a  14,  by  S.  L.  ^ 
within  8  &  9  Vict.  c.  109,  s.  18 ;  see  Act,  1874. 
Di^le  V.  Uigg$  (1877)  L.  K.  2  Ex.  D, 
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Applboabtr  parcel  &c.,  that  before  the  receiving  of  that  sum  by  the  defendant, 
Collet,  a  race  over  a  fair  hunting  country,  for  a  certain  sweepstakes,  to 
wit,  two  sovereigns  each  with  a  certain  sum  of  money,  to  wit, 
fifteen  sovereigns,  added,  was  about  to  be  run  by  a  mare  of  the 
plaintiff  and  divers  horses  of  other  persons ;  that  before  the  said 
race,  the  said  sweepstakes  of  two  sovereigns  each  and  fifteen 
sovereigns  added,  being  the  prize  for  which  the  said  race  was  to  be 
run,  and  being  a  less  sum  than  50/.,  was  deposited  with  the  defen- 
dant, to  be  by  him  paid  over  to  the  winner  of  the  said  race ;  that 
the  said  race  was  run,  and  the  plaintiff's  mare  became  the  winner 
thereof;  and  that  the  said  sum  of  27L  Os,  6d.  was  received  by 
the  defendant  for  the  purpose  hereinbefore  mentioned,  and  not 
otherwise.    Verification. 

Special  demurrer,  assigning  for  causes,  that  it  did  not  appear  by 
the  plea  that  the  said  money  was  deposited,  or  the  said  race  run  as 
[••724  ]  therein  mentioned,  before  the  28rd  *day  of  March,  1840  (the  day  on 
which  the  statute  8  Vict.  c.  5,  passed) ;  or  that  money  was  deposited 
by  any  person  to  the  amount  of  lOZ. ;  or  that  the  said  money  con- 
sisted of  any  wager  or  stake  deposited  to  the  amount  of  10/. ;  or 
that  any  person  lost  money  to  that  amount ;  or  that  the  said  race 
was  contrary  to  any  statute.    Joinder  in  demurrer. 

The  case  was  argued  on  the  6th  of  December,  by 

Martin,  in  support  of  the  demurrer : 

This  plea  is  no  answer  to  the  action.  There  is  nothing  in  any 
statute  relating  to  horse-racing  which  makes  the  transaction  set 
forth  in  the  plea  illegal.  The  third  section  (1)  of  the  statute 
18  Geo.  II.  c.  19  (relating  to  the  weights  to  be  carried  by  race- 
horses,) was  repealed  by  the  18  Geo.  II.  c.  84,  s.  11 ;  and  the  other 
provisions  of  the  same  statute  have  been  repealed  by  the  8  Vict, 
c.  5,  which  passed  before  the  commencement  of  this  action.  The 
question  therefore  is,  whether  either  the  statute  16  Car.  11.  c.  7  (2), 
or  the  9  Anne,  c.  14,  relating  to  gaming  generally,  applies  to  the 
present  case.  Now  the  second  section  of  the  16  Gar.  II.  c.  7  (2), 
applies  only  to  fraudulent  gaming,  being  directed  against  persons 
who  shall  "  by  any  fraud,  shift,  cosenage,  circumvention,  deceit,  or 
unlawful  device  or  ill  practice  whatsoever,"  in  playing  at  or  betting 
on  cards  and  other  games  therein  mentioned  (of  which  horse-racing 
is  one),  win  any  sum  of  money  or  other  valuable  thing  whatsoever. 

(1)  Eepealed  by  3  &  4  Vict.  c.  5, 8. 1.  (2)  Repealed  by  8  *  9  Vict.  c.  109, 

B.  15. 
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And  the  third  section  is  especially  directed  to  the  prevention  of  Appleoarth 
excessive  and  immoderate  gaming,  whereby  above  100/.  are  lost  at  Collet. 
any  one  time  or  meeting  "  upon  ticket  or  credit,  or  otherwise : "  in 
which  case  the  loser  is  not  to  be  compellable  to  make  it  good,  and 
the  contract  and  all  securities  for  payment  are  declared  void.  The 
notion  upon  which  that  section  was  framed  appears  to  have  been, 
that  there  would  be  less  danger  of  excessive  and  immoderate 
gaming,  if  parties  were  thus  prevented  from  losing  more  money 
than  they  had  about  them  at  the  time.  Then  the  statute  9  Anne, 
*c.  14,  s.  2,  enacts,  that  any  person  "who  shall  at  any  time  or  [•725] 
sitting,  by  playing  at  cards,  dice,  tables,  or  other  game  or  games 
whatsoever,  or  by  betting  on  the  sides  or  hands  of  such  as  do  play 
at  any  of  the  games  aforesaid,  lose  to  any  one  or  more  person  or 
persons  so  playing  or  betting  in  the  whole  the  sum  or  value  of  102., 
and  shall  pay  or  deliver  the  same  or  any  part  thereof,'*  may  within 
three  months  sue  for  and  recover  it  back  from  the  winner  in  an 
action  of  debt ;  and  in  case  of  his  not  suing  within  that  period,  a 
right  of  action  for  treble  the  value  is  given  to  the  common  informer. 
The  object  of  this  section  was  in  effect  to  reduce  the  sum  of  lOOZ. 
mentioned  in  the  16  Car.  II.  c.  7,  s.  8  (l),  to  lOZ.  But  a  debt  for 
money  won  at  gaming  from  one  person  for  a  sum  under  10!.,  is 
perfectly  valid ;  and  here  no  person  could  lose  more  than  2Z. 
Assuming,  therefore,  that  the  statute  of  Anne  applies  to  horse- 
racing,  as  well  as  the  16  Car.  II.,  it  does  not  include  this  case. 

Butt,  contra  : 

The  effect  of  all  the  statutes  taken  together  was  this.  By  the 
16  Car.  II.  c.  7,  s.  2  (i),  all  horse-racing,  for  whatever  amount,  was 
illegal.  By  the  9  Anne,  c.  14,  (which  does  not  repeal  the  statute 
of  Charles,)  all  gaming  is  illegal ;  and  that  statute  has  been  decided 
to  include  horse-racing  (2),  though  not  specifically  mentioned,  as  in 
the  statute  of  Charles.  Under  those  two  statutes,  therefore,  all 
horse-racing  was  illegal :  it  was  not  legal  if  for  a  stake  under  10/., 
although  if  the  sum  lost  were  above  10/.,  the  party  might,  by  the 
second  section  of  the  statute  of  Anne,  have  an  action  to  recover  it 
back.  The  16  Car.  II.  c.  7,  s.  2  (i),  first  points  to  fraudulent 
winning  at  cards,  dice,  &c.,  and  then  contains  an  independent 
enactment  as  to  "  cock-fightings,  horse-races,  dog-matches,  foot- 
races, or  other  pastimes,  game  or  games  whatsoever,"  not  qualified 

(1)  Repealed  by  8  ft  9  Yict.  c.  109,  (2)  Blaxt^tn  v.   Pye,  1    Wils.    339; 

8.  15.  Clayton  v.  Jemn'mfs,  2  W.  Bl.  706. 
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applbgartr  by  any  words  relating  to  fraudalent  practices.    The  case  "of  Dedn- 

v. 

Ck)LLKY.      tree  v.  Hutchinson  (1)  shows  that  fraud  is  not  necessary  to  render  a 
[  *^^^  1      dog-match  illegal  within  these  statutes.    Then  came  the  13  Geo.  11. 
c.  19,  s.  2  (2),  and  18  Geo.  III.  c.  84,  s.  11,  which  legalized  horse- 
races for  a  plate  of  the  value  of  SOL  or  upwards,  leaving  the  law,  as 
to  stakes  of  a  lower  value,  as  it  was  before. 

(AiiDERSON,  B.,  referred  to  Goodbum  v.  Marley  (8). 

EoLFB,  B. :  The  18  Geo.  11.  c.  84,  s.  11,  which  says,  that  it  shall 
be  lawful  to  run  any  match  or  start  for  any  plate  &c.  of  the  value 
of  50{.  or  upwards,  at  any  weights  and  in  any  place,  without  being 
liable  to  the  penalties  in  the  18  Geo.  XL  c.  19,  as  to  weights,  ''  and 
in  the  same  manner  as  might  have  been  done  if  the  said  Act  had 
never  been  made,"  would  seem  to  show  by  necessary  implication, 
that  if  the  13  Geo.  II.  c.  19,  had  never  passed,  a  horse-race  of  this 
nature  would  have  been  legal.) 

That  is  not  so.  The  18  Geo.  II.  c.  19,  legalized  horse-races  for  a 
stake  of  502.,  but  clogged  them  with  many  inconvenient  restrictions, 
which  the  18  Geo.  11.  c.  84,  removed,  and  the  words  ''  as  might 
have  been  done  if  the  said  Act  had  never  been  made  "  have  refer- 
ence to  those  restrictive  enactments.  Such  was  the  view  taken  by 
the  Court  of  those  statutes  in  Evans  v.  Pratt  (4). 

(Alderson,  B.  :  In  iVAlUster  v.  Haden{&),  Lawrence,  J.,  ruled 
that  an  action  lies  upon  a  wager  on  a  horse-race  run  for  502.  or 
upwards,  if  neither  of  the  sums  betted  amounts  to  102.) 

It  may  be  that  if  the  money  be  paid,  being  under  102.,  it  shall  not 
be  recovered  back,  both  parties  being  in  pari  dAicto ;  but  the  con- 
tract cannot  be  enforced  in  any  case,  contrary  to  the  express 
prohibition  of  the  statute.  There  is  nothing  in  the  statute  of 
Anne  to  legalize  gaming  for  an  amount  under  102. 

(Alderson,  B.  :  In  Edgebuii/  v.  Rosindale  (6),  which  was  decided 

immediately  after  the  passing  of  the  statute  of  Charles,  it  was  held 

[  *727  ]      that  an  agreement  to  run  a  horse-race  for  more  than  *1002.  was 

prohibited  by  that  statute ;  but  it  never  seems  to  have  occurred  to 

the  Court  that  all  horse-races  were  void.) 

(1)  10  M.  &  W.  86.  P.  0.  (N.  S.)  505. 

(2)  Bepealed  by  3  ft  4  Yict.  c.  5,  b.  1.  (5)  2  Camp.  438. 

(3)  2  Str.  U59.  (6)  2  liev.  94  ;  1  Vent.  253, 

(4)  4  Scott,  N.  E.  378  ;    1    Dowl, 
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That  case  has  reference  to  the  third  section  of  the  statute.  applkgabth 

r. 

ClOT  T  R  Y 

(Pabke,  B.  :  Supposing  the  defendant  had  given  a  promissory 
note  to  pay  the  211.  Os.  6d.,  could  it  be  enforced  ?  If  not,  can"a 
parol  promise  ?  His  Lordship  referred  to  M^Kinnell  v.  Robin8on^(\),) 

It  must  be  conceded,  that  if  this  were  the  case  of  a  promissory 
note,  the  action  could  not  be  maintained ;  and  where  is  the  differ- 
ence between  that  and  the  present  case?  An  express  promise 
would  be  a  security  within  the  meaning  of  the  statute,  being  an 
agreement ;  a  fortiori,  no  implied  promise  can  arise  out  of  the 
same  matter.  It  is  said  on  the  other  side,  that  this  is  not  a  wager 
of  lOZ.  or  upwards,  the  stake  being  2Z.  each;  but  it  has  been 
decided  that  the  stake  is  the  aggregate  of  all  the  sums  subscribed  : 
Challand  v.  Bray  (2).  Here  the  plea  is  pleaded  as  to  the  271.  Os.  6d.y 
and  professes  to  answer  that.  No  doubt,  if  a  party  lost  less  than 
lOZ.  and  paid  it,  he  could  not  recover  it  back,  nor  would  the  winner 
be  liable  to  the  treble  penalty ;  but  the  game  on  which  the  illegal 
contract  is  made  is  the  race  run  for  the  aggregate  sum. 

MaHin,  in  reply : 
The  case  of  Evans  v.  Pratt  merely  decided  that  a  steeple-chase 
was  a  horse-race  within  the  stat.  18  Geo.  II.  c.  84.  In  M'Kinnell 
v.  Robinson,  the  decision  was,  that  money  lent  to  play  at  hazard 
could  not  be  recovered  back,  because  hazard  is  an  illegal  game, 
expressly  prohibited  by  the  12  Geo.  II.  c.  28.  That  case 
does  not  apply,  unless  horse- racing  be  an  illegal  game.  Dain- 
tree  v.  Hutchinson  only  decided  that  a  dog-race  for  lOOi.  is 
within  the  statute  of  Anne.  Now  at  common  law,  gaming  was 
perfectly  legal,  Sherborn  v.  Colebear  (s),  and  it  can  only  be  unlawful 
by  virtue  of  some  statute.  It  is  not  made  so  *by  the  16  Car.  11.  [  *728  ] 
c.  7  (4),  which  applies  only  to  fraudulent  gaming,  and  to  excessive 
gaming  on  credit.  There  is  nothing  in  that  statute  to  make  any 
game  per  se  illegal.  It  would  be  somewhat  strange  if  it  were  so, 
inasmuch  as  Charles  II.  was  a  great  patron  of  horse-racing,  and 
the  breed  of  horses  in  this  country  was  much  improved  by  horses 
brought  over  in  part  of  the  dowry  of  his  Queen,  Catherine  of 
Braganza,  from  Tangier.  Then  the  first  section  of  the  statute  of 
Anne  was  framed  to  carry  out  the  provisions  of  the  former  Act 
into  more  complete  effect,  by  avoiding  bonds  or  other  securities 

(1)  49  B.  B.  672  (3  M.  &  W.  434).  (4)  Bepealed  by  8  &  9  Viot.  c.  109, 

(2)  1  Dowl.  P.  0.  (N.  8.)  783.  8.  15. 

(3)  2  Vent.  175. 
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Applboarth  given  in  respect  of  debts  contracted  at  gaming:  but  there  is 
CoLLRT.  nothing  in  that  section  to  make  horse-racing,  or  a  wager  upon 
it,  illegal,  where  no  security  is  given.  It  leaves  the  debt  arising 
upon  the  contract  as  it  was  before.  The  Legislature  might  well 
say,  that  the  contract  itself  should  be  brought  before  the  Court, 
that  they  might  judge  of  its  legality. 

(Alderson,  B.  :  Would  the  defendant  have  been  liable  on  a 
promissory  note  ?  If  not,  then,  upon  the  principle  laid  down  in 
Young  v.  Moore  (i),  is  not  the  contract  void  ?) 

The  dictum  in  that  case  was  extra-judicial,  and  is  at  variance  with 
the  cases  of  Robinson  v.  Bland  (2)  and  Barjean  v.  Walmsley  (s). 

Secondly,  the  9  Anne,  c.  14,  s.  2  (4),  is  directed  against  the  case 
of  parties  losing  lOZ.  or  upwards;  here  nobody  could  lose  more 
than  2/. 

Ctir.  adt\  vidL 

The  judgment  of  the  Court  was  now  delivered  by 

BoLFE,  B. : 

This  was  an  action  for  money  had  and  received  to  the  use  of  the 
plaintiff.  The  defendant  pleaded,  that  as  to  27Z.  0«.  6d.  parcel  &c., 
a  certain  race  for  a  sweepstakes,  (to  wit,  of  two  sovereigns  each,) 
r  *729  J  with  a  certain  *8um  of  money  (to  wit,  fifteen  sovereigns)  added, 
was  about  to  be  run  by  and  between  a  mare  of  the  plaintiff  and 
divers  horses  of  other  persons,  and  before  the  race,  the  said  sweep- 
stakes of  two  sovereigns  each  and  the  fifteen  sovereigns  added, 
(being  the  prize  for  which  the  said  race  was  to  be  run,)  and  being 
less  than  50L,  to  wit,  292.,  of  which  the  said  sum  of  27/.  0«.  6d. 
is  parcel,  was  delivered  to  and  received  by  the  defendant  to  abide 
the  event  of  the  race.  The  plea  then  goes  on  to  state,  that  the 
race  was  afterwards  run,  that  the  plaintiff  won  the  race,  and 
that  the  money  was  received  by  him,  the  defendant,  under  the 
circumstances  aforesaid,  and  no  others. 

To  the  plea  the  plaintiff  demurred.  The  plea  was  evidently 
framed  on  the  provisions  of  the  18  Geo.  II.  c.  19,  which  prohibits 
all  horse-races  for  a  plate  or  prize  of  less  value  than  50Z. :  the 
pleader  having  inadvertently  overlooked  the  circumstance  that  the 

(1)  2  Wile.  67.  (4)  Eepealed  by  8  &  9  Vict,  c  109, 

(2)  2  Burr.  1077;  1  W.  Bl.  260.  s.  15. 

(3)  2  Stra.  1749. 


VOL.  xc.l         1842.     EX.     10  MEE.  &  W.  729—730.  941 


statute  of  Geo.  II.  was  repealed  by  the  8  &  4  Vict.  c.  5.     The  plea,  appliboarth 
therefore,  so  far  as  it  rests  on  the  statute  of  Geo.  II.,  clearly  cannot      Colley. 
be  supported. 

It  was,  however,  argued  on  behalf  of  the  defendant,  that 
independently  of  the  statute  Geo.  II.,  the  plea  discloses  a  good 
defence,  for  that  the  whole  transaction  was  illegal  under  the 
statutes  against  gaming,  namely,  16  Gar.  II.  c.  7  (l),  and  9  Anne, 
c.  14  (2),  and  consequently  that  the  money  in  question  cannot  be 
recovered  in  a  court  of  justice. 

But  this  argument  cannot  be  supported. 

According  to  the  construction  which  a  great  variety  of  cases  have 
put  on  these  Acts,  it  must  be  taken,  first,  that  horse-racing  is  a  game 
within  the  meaning  of  the  statute  of  Charles  II. ;  and  secondly,  that 
the  games  contemplated  in  the  statute  of  Anne,  though  not  there 
enumerated,  are  the  same  as  those  referred  to  in  the  statute  of 
Charles  U.  Is  then  the  race,  as  described  in  the  plea,  made  illegal 
by  either  of  those  statutes  ?    We  think  not. 

The  statute  of  Charles  II.,  according  to  our  construction  *of  it,  [  *730  ] 
does  not  make  illegal  all  gaming,  but  such  only  as  is  fraudulent  or 
excessive.  There  is,  indeed,  a  little  ambiguity  in  the  language  of 
the  second  section  of  that  statute,  which  has  given  rise  to  the 
argument  insisted  on  by  the  defendant,  that  though  in  respect  of 
gaming  with  cards,  dice,  &c.,  nothing  is  made  illegal  but  the 
fraudulent  winning  of  money  at  such  games,  yet  with  respect  to 
horse-races,  foot-races,  and  other  sports  of  a  like  nature,  enumerated 
in  the  Act,  the  case  is  different,  the  Act  having  (as  it  is  contended) 
altogether  prohibited  such  sports  for  money.  But  though  the  clause 
in  question  might  bear  such  a  construction,  yet  it  certainly  will 
admit  of  another,  and,  as  we  think,  far  more  reasonable  interpreta- 
tion ;  namely,  that  the  fraud,  deceit,  ill  practices,  &c.,  mentioned 
in  the  second  section  of  the  Act,  are  intended  to  apply  to  all  which 
follows  in  that  section,  and  consequently  that  the  clause  in  question 
has  no  reference  to  the  case  of  persons  fairly  running  horses  for 
money,  or  fairly  betting  on  races  or  other  sports  of  like  nature. 
And  we  adopt  this  construction,  first,  because  the  Act  itself,  both  in 
its  title  and  preamble,  appears  to  be  directed  solely  against 
fraudulent  and  excessive,  and  to  be  in  no  respect  pointed  at 
moderate  play,  when  there  is  no  fraud ;  and  secondly,  because  it 
appears  to  us  to  be  absurd  to  suppose  that  the  Legislature  could  look 

(1)  Eepealed  by  8  &  9  Vict  o.  109,  (2)  Ss.  2—9  repealed  by  8  &  9  Vict. 

8.  15.  c.  109,  8.  15. 
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appleoabtk  with  greater  jealoasy  at  racing  and  sports  of  a  like  nature,  than  at 

Coij]ey.      gaining  with  cards  and  dice,  the  latter  particularly  having  been 

from  time  to  time  considered  as  of  so  demoralizing  a  character, 

as  to  have  given  rise  to  various  statutes  for  checking  its  prevalence. 

The  race,  therefore,  as  stated  in  the  plea,  is  not  prohibited  by  the 
statute  of  Charles  II.,  for  it  is  not  suggested  to  be  fraudulent,  nor 
is  it  excessive  within  the  meaning  of  that  statute,  which  in  substance 
defines  excessive  gaming  to  be  gaming  where  one  party  loses  on 
ticket  or  credit  more  than  lOOZ.  at  one  time  or  sitting. 
[  *73i  ]  jf  ^  then,  the  race  in  question  was  not  illegal  under  the  'statute  of 

Charles,  how  is  it  affected  by  the  statute  of  9  Anne,  c.  14  ? 

That  statute  enacts,  first,  that  all  securities  given  for  money  lost 
at  play  shall  be  void,  and  afterwards  enables  any  person  who  shall 
have  lost  lOZ.  at  any  one  time  or  sitting,  to  recover  it  back  from 
the  winner ;  and  it  then  imposes  penalties  on  any  party  who 
shall  at  one  time  win  lOZ.  or  upwards  from  any  person  or  persons. 
The  first  question  argued  before  us  on  the  effect  of  this  statute  was 
as  to  the  first  section ;  the  plaintiff  contending,  that  though,  under 
that  section,  any  note,  bill,  or  other  security  was  void,  yet  the 
contract  itself  was  not  avoided.  The  defendant,  on  the  other  hand, 
argued,  that  though  the  security  alone  was  in  terms  made  void,  yet 
by  necessary  implication  the  contract  was  also  avoided. 

It  must  be  admitted  that  the  authorities  on  this  point  are  far 
from  satisfactory. 

In  Baijeau  v.  Walmsley  (1),  Alcimbrook  v.  HaU  (2),  and 
M'Allester  v.  Haden  (s),  it  was  held  that  the  security  only,  and  not 
the  contract,  was  rendered  void  by  the  statute.  And  in  Robinson  v. 
Bland  (4),  Lord  Mansfibld  expressly  stated,  that  it  had  been  twice 
judicially  determined  that  the  object  of  the  Legislature  was  to  avoid 
the  security,  and  not  the  contract,  in  order  to  give  Courts  an 
opportunity  to  examine  into  the  merits  of  the  consideration :  and 
there  are  certainly  other  dicta  to  the  same  effect.  On  the  other 
hand,  in  Young  v.  Moore  (6),  the  Court  of  Common  Pleas  held,  that 
the  statute  by  necessary  implication  made  void  the  contract  as  well 
as  the  security ;  and  it  is  evident  that  this  Court,  in  M*KinneU  v. 
Robinson  (6),  inclined  to  that  as  the  more  reasonable  view  of  the 
law.  The  ground  suggested  by  Lord  Mansfield,  namely,  that  the 
object  of  the  Legislature  was  to  give  the  Courts  an  opportunity  of 

(1)  2  Stra.  1249.  (4)  1  W.  Bl.  260. 

(2)  2  Wilfl.  309.  (6)  2  Wile.  67. 

(3)  2  Camp.  438.  (6)  49  E.  E.  672  (3  M.  &  W.  440). 
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looking  *into  the  merits  of  the  consideration,  is  evidently  untenable,  applegabth 
The  nature  of  the  consideration  would  be  brought  before  the  Court  collbt. 
as  well  in  an  action  on  a  promissory  note  or  bill  of  exchange,  as  in  [  *7b2  ] 
an  action  on  the  contract.  Besides,  if  the  consideration  is  legal, 
what  is  there  for  the  Court  to  inquire  into,  and  why  in  such  a  case 
should  the  Legislature  avoid  the  security  at  all  ?  We  have  adverted 
to  this  section  of  the  statute,  and  the  authorities  upon  it,  as  they 
were  much  pressed  in  the  argument,  though  in  truth,  in  our  view  of 
this  case,  they  do  not  apply  to  the  question  before  us ;  and  we  only 
think  it  necessary  to  add  on  this  point,  that  whatever  might  have 
been  the  opinion  of  this  Court  as  to  the  true  construction  of  the 
clause  in  question,  if  we  had  been  called  upon  to  balance  the 
authority  of  the  earlier  decisions  against  each  other,  and  to  decide 
between  them,  it  is  not  now  necessary  to  do  so.  For  we  think  that 
the  Legislature,  in  passing  the  5  &  6  Will.  IV.  c.  41,  has  in  fact 
pronounced  its  decision  upon  this  point. 

That  Act,  while  it  repeals  so  much  of  the  statute  of  Anne  as  makes 
the  securities  void,  expressly  enacts  that  they  shall  be  deemed  to 
have  been  given  on  an  illegal  consideration ;  and  it  is  impossible  to 
impute  to  the  Legislature  an  intention  so  absurd,  as  that  the 
consideration  should  be  good  and  capable  of  being  enforced,  until 
some  security  is  given  for  the  amount,  and  then  that  by  the  giving 
of  the  security  the  consideration  should  become  bad(l). 

We  assume,  therefore,  with  the  defendant,  that  the  statute  of 
Anne,  in  connexion  with  the  6  &  6  Will.  lY.,  c.  41,  must  be  taken  to 
avoid  all  contracts  for  the  payment  of  money  won  at  play.  But 
then  the  question  arises,  is  the  contract  which  the  plaintiff  here  is 
seeking  to  enforce  a  contract  for  the  payment  of  money  lost  at  play, 
within  the  true  intent  and  meaning  of  the  statute  of  Anne  ?  We 
think  it  is  not.  One  great  object  of  the  statutes  of  Charles  II. 
and  Anne  (both  of  which  must  be  construed  together)  was  to  prevent 
gaming  on  credit,  and  to  confine  parties  *who  were  playing  for  [  ^733  ] 
money  to  such  sums  as  they  should  pay  down  at  the  time  of  the 
play.  Now  we  are  of  opinion,  that  money  deposited  in  the  hands 
of  a  stakeholder  before  a  game  is  played  or  a  race  run,  to  be  handed 
over  to  the  winner,  is  precisely  that  sort  of  transaction  that  the 
Legislature,  supposing  that  the  parties  were  to  engage  in  play  at  all, 
meant  to  encourage  and  not  to  prohibit.  It  is  in  no  fair  sense 
gaming  upon  credit  or  ticket.  It  is  in  truth  the  only  sort  of 
gaming  for  ready  money  which  the  nature  of  the  case  admits.  The 
(1)  See  Moulia  v.  Owen  [1907]  1  K.  B.  746. 
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applbgarth  Legislature  most  wisely  thoaght,  that  they  might  with  comparative 
Collet.  safety  trust  persons  to  play  for  money,  if  payment  of  all  losses  was 
made  at  the  time  and  on  the  spot,  and  not  deferred  to  a  future 
occasion.  The  deposit  with  the  stakeholder  is  ready-money  pay- 
ment in  the  strictest  sense.  All  parties  part  with  their  money 
before  the  game  begins.  The  stakeholder  holds  it  as  agent  for  the 
winner,  and  when  the  winner  is  ascertained  by  the  result  of  the 
game,  he  has  a  right  to  treat  the  stakeholder  as  having  gotten  into 
his  hands  money,  which  in  the  result  of  a  lawful  transaction  turns 
out  to  belong  to  him,  the  winner.  The  case  appears  to  us  to  be 
entirely  out  of  the  mischief  which  this  branch  of  the  statute  was 
intended  to  remedy,  and  not  to  come  within  its  provisions. 

If,  then,  the  plaintiff  is  not  within  the  statutes  of  Charles  II.  or  the 
first  section  of  the  statute  of  Anne,  is  he  prevented  from  recovering 
by  the  second  and  fifth  sections  of  the  latter  statute,  by  which  the 
loser  of  lOZ.  or  upwards  at  any  one  time  or  sitting  may  recover  it  back, 
and  the  winner  of  101.  or  upwards  at  any  one  time  or  sitting  is 
subject  to  heavy  penalties  ? 

On  this  part  of  the  case  it  may  be  observed,  that  certainly  here 
no  one  has  lost  lOi.,  so  that  nothing  could  be  recovered  back  by 
the  losers  under  that  branch  of  the  statute.  But  by  the  fifth  section, 
it  is  made  highly  penal  to  win  from  any  person  or  persons  101.  at 
[  *734  ]  any  one  time  or  ^sitting;  and  the  question  is,  whether  the  plaintiff 
recovering  the  money  in  question  in  this  case,  which  exceeds  lOL 
beyond  the  money  added  by  way  of  gift,  would  be  liable  to  be 
prosecuted  as  a  party  who  had  won  lOL  at  one  time.  We  strongly 
incline  to  think  he  could  not ;  for  though  the  fifth  section  (i)  imposes 
the  penalties  on  any  person  winning  101.  from  any  person  or 
persons,  yet,  considering  the  highly  penal  nature  of  the  clause,  and 
the  previous  enactments  in  section  2  in  favour  of  the  loser  of  101., 
and  the  corresponding  provisions  in  the  statute  of  Charles  U.,  we 
think  it  very  doubtful  whether  any  person  can  incur  the  penalty 
imposed  on  the  winner,  where  there  is  not  a  corresponding  loser  to 
the  requisite  amount  (2).  It  is  not,  however,  necessary  for  us 
expressly  to  decide  that  point,  for  here,  it  is  to  be  observed,  the 
action  is  brought  to  recover  deposits  of  two  sorts ;  viz.,  first,  the 
stakes  deposited  by  the  parties  engaged  in  the  race,  and  secondly,  a 
sum  of  money  added  by  a  stranger,  by  way  of  premium  or  prize  to 
be  run  for.    Now,  it  is  clear,  that  since  the  repeal  of  18  Geo.  II. 

(1)  Eepealed  by  8  &  9  Vict.  c.  109,  (2)  See  now  8  &  9  Vict.  c.  109,  s.  18, 

8.  15. 
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c.  19  (i),  there  is  nothing  to  prevent  a  race  for  a  sum  of  money  not  applbgarth 

raised  by  the  parties  themselves  (tl  j  at  being  in  truth  a  wager) ,  but  given      Collet. 

by  way  of  prize  by  a  third  person  desirous  of  encouraging  racing ; 

and  as  a  part  of  the  sum  deposited  with  the  defendant  consists  of 

money  so  given,   the  plea  of  the  defendant  is  clearly  bad,  as 

attempting  to  cover  too  much.    Whatever  may  be  the  right  of  the 

winner  as  to  the  subscriptions  of  two  sovereigns  each,  he  is  certainly, 

on  these  pleadings,  entitled  to  the  16Z.  which  were  given  ultra  the 

stakes  by  way  of  prize  (2) ;  and  our  judgment  must  therefore  be  for 

the  plaintiff. 

Judgment  for  the  plaintiff . 


BRIEN   V.  BENNET  (8).  ifw. 

(8  Carrington  &  Payne,  724—725.)  f  8  Car.  &  P. 

724  1 
In  an  action  for  negligence,  the  declaration  stated  that  the  plaintiff  **  had  ^ 

agreed  to  become  a  passenger  *'  by  the  defendant's  omnibus,  and  that  the 
defendant  *'  received  the  plaintiff  as  such  passenger."  Plea,  that  the  plain- 
tiff did  not  become  a  passenger,  and  that  the  defendant  did  not  receive  him 
as  such.  It  appeared  that  the  plaintiff  held  up  his  finger  to  the  driver  of 
the  omnibus,  who  stopped  to  take  him  up,  and  that  just  as  the  plaintiff  was 
putting  his  foot  on  the  step  of  the  omnibus,  the  driver  drove  on,  and  the 
plaintiff  fell  on  his  face  on  the  ground :  Held,  that  this  was  evidence  to  go 
to  the  jury  in  support  of  the  declaration,  as  the  stopping  of  the  omnibus 
implied  a  consent  to  take  the  plaintiff  as  a  passenger. 

Case.  The  declaration  stated  that  the  defendant  was  the  pro- 
prietor of  an  omnibus  for  carrying  passengers  from  Hammersmith 
and  divers  other  places  to  London,  and  being  such  owner,  the 
plaintiff,  at  the  request  of  the  defendant,  **  agreed  to  become  and 
became  a  passenger  by  the  said  omnibus  to  be  safely  and  securely 
conveyed  "  from  Hammersmith  to  London  for  reasonable  fare  and 
reward  to  the  defendant,  "and  the  defendant  then  received  the 
plaintiff  as  such  passenger  as  aforesaid,  and  thereupon  it  became 
and  was  the  duty  of  the  defendant  to  use  due  and  proper  care  that 
the  plaintiff  should  be  safely  and  securely  carried  and  conveyed  by 
the  said  omnibus,"  yet  the  defendant,  not  regarding  his  duty,  did 
not  use  proper  care,  &c.,  but  on  the  contrary  neglected  it,  so  that 
by  the  negligence  of  the  defendant  and  his  servant  in  that  behalf, 
**  the  plaintiff,  whilst  such  passenger  as  aforesaid,"  fell  from  the 
said  omnibus  on  the  ground,  and  was  greatly  hurt,  &c.    Pleas, 

(1)  Repealed  by  3  &  4  Vict.  c.  5,  s.  1.         (3)  No  English  judicial  reference  to 

(2)  See  the  proviso  to  s.  18  of  8  &  9  this  case  has  been  found,  but  it  is  a 
Vict.  c.  10l».  cm-rent  authority  in  America. — F.  P, 
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[  •725 


Isty  Not  guilty;  2ndy  denying  that  the  defendant  was  the  pro- 
prietor of  the  omnibus ;  8rd,  ''  that  the  plaintiff  did  not  become  a 
passenger  by  the  said  omnibus,  nor  did  the  defendant  receive  him 
the  plaintiff  as  such  passenger  in  manner  and  form  as  in  the  said 
declaration  is  alleged/'  (concluding  to  the  country). 

It  appeared  that  the  defendant's  omnibus  was  passing  on  its 
journey,  when  the  plaintiff,  who  was  a  gentleman  considerably 
advanced  in  years,  held  up  his  finger  to  cause  the  driver  of  the 
omnibus  to  stop  and  take  him  up,  and  that  upon  his  doing  so  the 
driver  pulled  up,  and  the  conductor  opened  the  omnibus  door ;  and 
that  just  as  the  plaintiff  was  putting  his  foot  on  the  step  of  the 
omnibus,  *the  driver  supposing  that  the  plaintiff  had  got  into  it, 
drove  on,  and  the  plaintiff  fell  on  his  face  on  the  ground,  and  was 
much  hurt. 

Plattf  for  the  defendant : 
I  submit  that  the  plaintiff  never  was  a  passenger. 

LoBD  Abingbb,  G.  B.  : 

I  think  that  the  stopping  of  the  omnibus  implies  a  consent  to 
take  the  plaintiff  as  a  passenger,  and  that  it  is  evidence  to  go  to 
the  jury. 

Verdict  Jor  the  plaintiff.     Damages,  51, 

C.  CresBwell  and  Merewether,  for  the  plaintiff. 

Piatt,  Channell,  and  E.  J.  James,  for  the  defendant. 
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DECIMU8  SEWELL  v.  WILLIAM  JONES  (1). 

(1  L.  M.  &  P.  526—528 ;  S.  0.  19  L.  J.  Q.  B.  372 ;  15  Jur.  153.) 

A  summons  had  been  served  to  answer  a  plaint  in  the  county  court  in 
the  nature  of  an  action  on  the  case  for  an  injury  to  the  plaintiff's  rever- 
sionary interest  in  land.  The  injury  complained  of,  as  set  forth  in  the 
particulars,  was  the  removal  of  a  boundary  fence  between  the  lauds  of  the 
plaintiff  and  the  defendant,  cutting  down  trees,  &c.,  and  the  erection  of  a 
new  fence,  in  such  a  manner  as  to  make  it  appear  that  a  certain  portion  of 
the  plaintiff 's  land  belonged  to  the  defendant:  Held,  that  the  defendant, 


(1)  Oited,  Mayor  of  London  v.  Cox 
(1867)  L.  E.  2  H.  L.  239,  291 ;  HvwoHh 


V.  auidiffe  [1895]  2  a  B.  358,  362,  64 
L.  J.  Q.  B.  729,  73  L.  T.  277. 
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upon  showing  that  the  title  to  land  was  bond  fide  in  dispute,  was  entitled  to       Sewbll 
a  prohibition,  and  that  he  was  not  bound  to  wait  till  the  county  court  had  r. 

proceeded  to  hear  the  case.  Jones. 

The  question  which  the  Court  in  such  a  case  has  to  inquire  into,  is  not 
whether  the  title  set  up  by  the  defendant  is  good,  but  whether  there  exists 
a  bond  fide  dispute  as  to  the  title. 

This  was  a  rule  for  a  prohibition  to  the  Judge  of  the  county 
court  of  Suffolk,  to  prohibit  him  from  proceeding  further  in  the 
above  plaint. 

The  facts  as  stated  in  the  affidavits,  as  far  as  they  are  material 
to  the  present  case,  were  as  follows :  The  plaintiff  and  the  defen- 
dant were  owners  of  adjoining  premises,  situate  at  Sudbury,  in  the 
county  of  Suffolk,  the  gardens  of  which  were  only  divided  by  a 
slight  fence,  which  was  the  property  of  the  defendant.    In  July, 
1847,  the  fence  having  got  out  of  repair,  the  defendant  proceeded 
to  pull  it  down  and  erect  a  new  one, — in  the  same  place,  as  he  and 
his  witnesses  swore,  as  the  old  fence,  excepting  that  in  one  part,  to 
make  it  straight,  he  cut  off  about  six  inches  of  his  own  land ;  but 
as  the  plaintiff  and  his  witnesses  swore,  more  than  two  feet  on  the 
plaintiff's  side  of  the  hedge,  so  as  to  include  that  quantity  of  the 
plaintiff's  land,  and  some  currant  bushes,  which  each  party  claimed 
as  growing  on  his  land,  and  a  buUace  tree,  which  was  also  claimed 
by  the  plaintiff.     A  summons,  issued  out  of  the  county  court  of 
Suffolk,  dated  the  9th  of  May,  in  the  present  year,  was  served  upon 
the  defendant,  calling  upon  him  to  answer  the  plaintiff  "in  an  action 
of  tort  for  damage  and  *injury  to  plaintiff's  property,  situate,"  &c.,       [  •626  j 
"  and  for  the  destruction  of  the  same  or  the  deterioration  thereof, 
and  of  plaintiff's  reversionary  estate  and  interest  therein,  &c." 
The  summons  referred  to  particulars  annexed  to  it,  which  stated 
an  injury  to  plaintiff's  reversionary  interest,  by  cutting  down  trees 
and  destroying  a  boundary  fence  in  a  garden  of  the  plaintiff's,  then 
in  the  occupation  of  L.  S.,  as  his  tenant ;  subverting  the  soil,  and 
erecting  a  new  fence,  so  as  wrongfully  to  make  it  appear,  and  in 
order  that  it  might  falsely  and  deceitfully  appear,  that  a  portion  of 
the  garden  of  the  plaintiff  did  not  belong  to   the  plaintiff,  but 
belonged  to,  and  formed  a  portion  of,  the  defendant's  garden  next . 
adjoining  (1). 

The  present  rule  was  obtained  on  the  2Srd  of  May;  against 
which, 

(1)  The  particulars  were  of  con-  in  the  same  language  and  form,  as  a 
siderable  length,  and  were  drawn  up  declaration  upon  the  case  for  injury  to 
with  the  same  particularity,  and  much      a  reversion. 

60—2 


948  1850.    Q.  B.     1  L.  M.  &  P.  526—627-  [b-r. 

Sewsll  Hawking  showed  cause  : 

t. 
JoNKs.  This  application  is  grounded  on  the  68th  section  of  the  9  &  10  Vict. 

c.  95,  (the  County  Courts  Act),  which  enacts,  "  that  the  Court  '* 

(the  County  Court)  "  shall  not  have  cognizance  of  any  action  "  **  in 

which  the  title  to  any  corporeal  or  incorporeal  hereditaments  " 

''shall  be  in  question  "  (1).    A  mere  allegation  that  the  title  is  in 

question  is  not  sufficient.     In  Lilley  v.  Harvey  (2),  Wiohtman,  J.,  in 

giving  judgment,  says:  "Where  the  question  is  not  raised  upon 

the  pleadings,  but  is  merely  suggested  by  the  defendant,  the  Judge 

must  inquire  into  the  circumstances  before  he  can  be  satisfied  that 

title  does  come  in  question."     The  present  application  is  therefore 

premature;   for  no  inquiry  has,  as  yet,  taken  place  before  the 

County  Court  Judge. 

(WiGHTMAK,  J. :   Suppose  there  is  no  doubt  that  the  title  will 
come  into  question  upon  the  trial,  must  not  the  prohibition  go 
[  •627  ]      whether  the  County  Court  Judge  has  been  *applied  to  or  not  upon 
the  subject  ?) 

The  plaintiff's  affidavits,  however,  show  that  the  title  is  not  in  dis- 
pute, and  that  the  only  question  is,  whether  the  fence  has  been  put 
up  in  its  proper  place.  The  Legislature  intended  that  the  County 
Court  Judge  should,  in  the  first  instance,  inquire  into  the  facts» 
and  see  whether  or  not  he  has  jurisdiction  to  hear  the  case.  If, 
indeed,  he  decides  wrongly,  this  Court  will  control  his  decision; 
but  this  Court  will  not  interfere  until  he  has  inquired  into  the 
facts. 

(WiGHTMAN,  J. :  I  shall  presume  that  if  this  case  went  to  the 
County  Court  Judge,  he  would  decide  as  I  shall  do.) 

At  any  rate,  the  affidavits  in  the  present  case  are  insufficient  to 
support  the  rule ;  for  it  is  not  enough  to  state  that  the  title  is  in 
question  merely  because  the  defendant  claims  to  be  entitled  to  the 
land.  The  title  should  be  set  out,  so  that  the  Court  may  see 
whether  he  really  is  entitled  to  the  premises,  or  whether  the  title 
that  is  set  up  is  a  mere  colourable  title. 

Naylor,  in  support  of  the  rule,  was  not  called  upon. 

(1)  See  now    County   Courts    Act,  (2)  5  Dowl.  &  I^.  648,  6aJ. 

1888  (61  &  62  Vict.  c.  43).  ss.  60,  61. 
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WlOHTMAN,J.:  .  ^"'J*''^ 

In  this  case  an  action  was  brought  in  the  County  Court  for  Jonbs. 
damages  for  an  injury  to  the  plaintiff's  reversionary  interest.  The 
plaint  and  particulars  state  (his  Lordship  here  read  the  plaint  and 
particulars).  Now,  this  is  very  much  in  the  ordinary  form  of  an 
action  on  the  case  for  an  injury  to  a  reversionary  interest.  This 
cause  of  action  is  entertained  by  the  County  Court,  and  a  summons 
is  issued  to  the  defendant,  calling  upon  him  to  answer  it.  The 
defendant  then  comes  to  this  Court  for  a  prohibition,  on  the  ground 
that  the  title  to  the  land  is  in  question,  and  that  the  County  Court 
has,  therefore,  no  jurisdiction  to  hear  the  plaint. 

It  is  said,  however,  that  this  application  is  made  too  early,  and 
that  the  defendant  should  have  waited  until  the  plaint  came  on  for 
hearing  in  the  county  court,  *and  then  have  made  the  objection  to  [  •628  ] 
the  jurisdiction,  which  the  County  Court  Judge  would  probably  have 
entertained,  and  refrained  from  trying  the  cause.  If,  however,  the 
Judge  had  decided  otherwise,  an  application  on  the  same  grounds 
as  the  present  must  have  been  made ;  and  yet,  the  defendant  might 
not  have  been  able  to  make  it  on  account  of  the  Long  Vacation.  I 
therefore  think  he  may  come  now  to  the  Court  for  a  prohibition, 
upon  showing  that  the  title  is  bond  Jide  in  question. 

Mr,  Hawkins  has  urged  that  the  defendant  ought  to  set  out  the 
title  which  he  alleges  will  come  in  question  upon  the  trial,  so  that 
the  Court  may  see  that  he  really  has  title.  That  would  make  the 
question  depend  rather  upon  the  issue  which  remains  to  be  tried 
between  the  parties,  than  on  whether  the  title  to  land  is  bond  Jide  in 
dispute. 

The  bona  fides  alluded  to  in  some  of  the  cases,  is  as  to  whether 
the  defendant's  own  acts  do  not  show  that  he  has  no  shadow  of 
title  or  pretence  for  setting  up  the  question  of  title;  not  as  to 
whether  the  title  is  not  one  which  can  be  controverted.  It  seems 
to  me,  that  taking  the  affidavits  on  both  sides,  the  question  in 
dispute  is  one  of  title,  or  none  at  all.  (His  Lordship  here  remarked 
upon  the  facts  of  the  case.) 

I  really  think  this  is  one  of  the  strongest  cases  which  have  come 

before  me  on  similar  grounds,  since  such  applications  were  first 

made ;  and  I  am  at  a  loss  to  know  what  case  can  come  within  the 

section,  prohibiting  the  Court  from  having  jurisdiction  in  questions 

of  title,  if  this  does  not. 

Ride  absolute  (i). 

(1)  The  plaintiff  to  declare  in  prohibition  x^ithin  a  fortnight 
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Company — Suit  instituted  by  public  officer  after  Company  had  ceased 
to  carry  on  business— Parties — Innocent  directors — Manager.  Harrison 
V.  Brown 207 

11.  Winding-up— Contributory — Transfer  of  shares — ^Waiver  of 

formalities  required  by  deed  of  settlement— Purchase  from  directors — 
Misrepresentation  by  manager  as  to  circumstances  of  Company. 
BemarcPs  Case 82 

12. liiability  for  calls — ^Refusal  of  Company  to  register 

transfer  before  call  made — Deed  of  settlement  providing  that  Company 
should  purchase  shares  on  refusal  to  register  transfer — Absence  of 
available  frmds— Justification — Injunction.     Ta/t  y.  Harrison   .        .451 

CONDITION.     See  WUl,  9, 10. 

CONFLICT  OF  LAWS— 1.  Jurisdiction— Pending  suit  in  foreign 
Court — Pleading — Pending  foreign  proceedings  cannot  be  pleaded  in 
bar  to  relief  in  English  suit  between  same  parties  and  relating  to  same 
matter.     Ostell  v.  Lepage 25 

2.  Bill  of  Exchange— Foreign  bill— Defect  in  form.     See  Bill  of 

Exchange,  2. 

3.  Legacy  duty —Foreign  stocks — Testator  domiciled  in  England. 

See  Eevenue,  2. 

CONT&ACT — 1.  Consideration— Agreement  between  testator's  widow 
and  executors— Desire  to  carry  out  testator's  wishes — Agreement  by 
widow  to  pay  part  of  ground  rent  and  to  keep  premises  in  repair. 
Assumpsit — Pleading.     Thomas  v.  Thomas 903 

2.  Construction — Working  agreement  between  Bailway  Com- 
panies— ^Agreement  conferring  permanent  rights— Injunction.  O.  N. 
Bail.  Co.  V.  M.  S.  &  L.  Bail.  Co 39 

And  see  Wiiich  v.  Birkenhead^  &c.  Bail.  Co 145 

3.  Validity— Bailway  Company-*Purchase  of  lands— Agreement 

with  landowner— Peer — Application  for  Parliamentary  powers— Amal- 
gamation of  Companies — Injunction.    Earl  of  Lindsey  v.  O.  N.  Bail.  Co. 

515 

CONVEBSION— 1.  Devise  of  realty  and  personalty  in  trust  for  sale — 
Direction  that  proceeds  be  considered  personal  estate — Charge  of  debts 
— Apportionment.     Bobinson  v.  Governors  of  London  Hospital         ,        .     254 

2.  Lunatic's  property — Unauthorized  conversion  does  not  work 

ademption  of  legacy  given  by  lunatic's  will.     Taylor  y.  Taylor         .    440 

3.  Marriage  settlement — Covenant  to  lay  out  money  in  land  and 

to  settle  land,  when  purchased,  in  favour  of  wife  and  children,  with 
remainder  to  covenantor  in  fee — Conversion  in  favour  of  wife  and 
children  and  heir  of  covenantor.    Barham  v.  Earl  of  Clarendon  .        .    305 

4.  Tenant   for   life— Income — Gift    of  residue— Debt  due  from 

partnership— Payment  by  yearly  instalments  with  5  per  cent,  interest 
on  unpaid  balances— Direction  to  pay  tenant  for  life  4  percent,  interest 
on  unpaid  balance  and  to  invest  residue  of  surplus  income — Income  on 
investments  to  be  paid  to  tenant  for  life  and  corpus  to  belong  to 
remainderman — ^Eule  in  Howe  v.  Lord  Dartmouth.    Meyer  v.  Simonsen    204 

COPTRIQHT— 1.  Piracy— Injunction— Illustrations  to  book— Copy- 
right of  book  held  to  extend  to  wood  engravings  equally  with  letter- 
press.    Boguey.  Houlston 77 

2.  But  semble,  that  a  book  does  not  necessarily  include  every 

design  or  illustration  forming  part  of  the  book.     Boyue  v.  Houlston  .      77 
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COFYBIOHT^d.  Injunction— Joint  work— Sight  of  author  of  part  of 
work  to  restrain  publication  of  his  part  of  work  with  any  material 
alteration  or  omission.     Cox  y.  Cox 601 

4.  Musical  copyright — Foreign  composition — Purchase  of  Britiali 

copyright  by  British  subject — Simultcuieous  publication  in  London  and 
in  foreign  countries — Infringement  of  copyright — ^Delay  in  application 
for  ix^unction.     Buxton  v.  Jamea 16 

OOBPOBATION— Charter— Construction— Where  charter  subsistins* 
and  unimpeached,  although  Crown  or  Attorney-General  may  be  in. 
position  to  take  proceedings  to  set  it  aside,  Court  will  still  deal  witli 
corporation  as  having  all  rights  and  powers  of  existing  body.  Bobinaon 
Y.  Govemora  of  London  Hoapital 2d4 

COBPOBATION  (MUNICIPAL)—!.  Election  to  office— Town  coun- 
cillor— ^Election  wiUiout  knowledge  or  consent — Quo  warranto — ^Besig- 
nation  of  office — Costs  of  proceedings — Person  elected  held  not  liable  to 
costs  on  valid  resignation  of  office  within  a  week.    B.  v.  May  .        .    782 

2. But  where  the  person  elected  had  been  a  candidate 

for  the  office  he  was  held  liable  for  costs,  although  he  declined  to  show 
cause  and  expressed  a  wish  to  resign.    B.  v.  Sidney  ....    784 

3.  Information   against  corporation— Amendment — ^Application 

to  strike  out  names  of  relators.    See  Practice,  1. 

COSTS— Married  woman— Death  of  next  friend — New  next  friend 
substituted  on  record  without  his  consent — Liability  for  costs  of  earlier 
proceedings.     Bligh  v.  Tredgett 13 

COUNTY  COUBT — Jurisdiction— Injury  to  reversion— Proceedings 
in  nature  of  action  on  the  case — Bemoval  of  boundary  fences — Bona 
fide  dispute  as  to  title—  Prohibition.     Sewell  v.  Jo7iea  ....    945 

BAMAOBS — Measure  of— Breach  of  covenant— Principal  and  surety 
— Sums  paid  by  surety  on  account  of  principal— Bight  of  surety  to 
interest — Bate  of  interest.    Fetre  v.  Buncombe 778 

DEED — 1.  Construction— Covenant  to  stand  seised— Grant  in  frituro 
—Statute  of  Uses— Beal  Property  Act,  1845  (8  &  9  Vict.  c.  106),  s.  4, 
as  to  meaning  of  words  '<  give"  and  *'  grant"  held  inapplicable.  Doe 
d.  Starling  v.  Prince 796 

2.  Question  whether  several  deeds  are  part  of  same  transaction 

depends  on  surrounding  circumstances  and  not  simply  upon  fact 
whether  deeds  are  or  are  not  by  express  reference  grafted  into  or 
connected  with  each  other.     Harman  y.  Bicharda  ....    297 

DBBD  OF  ABBANOBMENT.     See  Bankruptcy. 

DISCOVEBT— 1.  Answer  to  interrogatories— Sufficiency  of  answer— 
Exceptions — Answer  technically  insi:d9lcient,  but  no  practical  advan- 
tage likely  to  be  gained  by  plaintiff  by  fuller  answer — Exceptions 
overruled.     White  v.  Barker 217 

2.  Privileged  communication— Solicitor  and  client — Com- 
munications between  solicitor  and  third  person  not  privileged  where 
not  made  to  solicitor  confidentially  and  for  benefit  or  on  behalf  of  client. 
Oore  V.  Bowaer 3 

3.  Privilege— Case  and  opinion  of  counsel— Documents  lent  by 

one  plaintiff  to  another  plaintiff  in  different  action  but  having  same 
interest — Documents  entrusted  to  person  for  limited  purpose.  Enthoven 
v.  Cobb 166 

— r.  4.  Production    of  deeds— Administration  suit— Defendant 

trustees  and  executors  holding  title  deeds  as  mortgagees— Mortgagors 
opposed  to  production— Production  ordered,  though  objected  to  by 
defendants  in  absence  of  mortgagors.     Oough  v.  Ojfley  .        .188 
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DISCO VEBY^d.  Discovery  in  support  of  action  to  recover  expenses 
of  entertainments  f^ven  by  plaintiff— A^eement  with  defendant  to 
introduce  him  to  woman  of  fortune  with  view  to  marriage.  King  v. 
Burr 850 

DOG  SPEABS— Setting  dog  spears— Injury  to  dog.    See  Nuisance,  2. 

ECGLESIASTIOAI.  LAW— Bectoi^Waste— Injunction— Bill  filed  by 
patron  against  rector — Timber  for  repairs — No  principle  of  law  on 
which  rector  can  obtain  more  extensive  privileges  as  to  waste  than 
ordinary  tenant  for  life.    Duke  of  Marlborough  v.  St.  John    ...      48 

ESTATE — Benewable  leaseholds — Tenant  for  life— Fines  on  renewal 
and  costs  of  litigation.    See  Executor  and  Administrator,  2. 

And  see  Will. 

ESTOPPEL— 1.  By  record — Pending  suit  in  foreign  Court — No  answer 
to  suit  in  this  country  between  same  parties  and  relating  to  same 
matter.     Osidl  y.  Lepage 25 

2.  Title  to  premises — Will — Occupation  by  son  in  succession  to 

widow — Son  obtaining  possession  under  operation  of  will  cannot  after- 
wards say  that  he  acquired  property  under  different  title.  Hawhhee  v. 
Hawkshee 666 

EVIDENCE— 1.  Ai&davit  —  Master's  report  —  AfQ  davit  used  before 
Vaster  and  referred  to  in  his  report— Ai&davit  allowed  to  be  read  in 
proceedings  before  Court  on  further  directions.     Nedhy  v.  Nedby  105 

2.  Witness— Lunatic,  admissibility  of— Discretion  of  Judge  as 

to  witness's  competency — Evidence  of  competency  may  be  called  before 
witness  is  sworn — ^Degree  of  credit  to  be  attached  to  evidence  of  lunatic 
and  how  far  his  evidence  is  affected  by  his  insanity  is  a  question  for 
the  jury.    R,y,HxII 822 

3.  Bectiflcation  of  deed— Parol  evidence — ^Intention  of  parties. 

See  Mistake. 

EXECUTOB  AND  ADMINISTBATOB— 1.  Administration  —  Credi- 
tors' suit — Charge  of  debts— Bight  of  simple  contract  creditor  against 
real  estate — Marshalling — Liability  of  residuary  legatees  to  refund — 
Statute  of  Limitations.     Fordham  v.  Wallis 344 

2.  Debt — Leaseholds — Fines  on  renewal  and  costs  of  litiga- 
tion in  respect  of  fine — Whether  payable  by  devisees  of  leaseholds  or 
by  general  personal  estate.    Fitzwilliams  y.  Kelly        ....     367 

3.  Assets— Marshalling— Charge  of  debts— Equitable  mort- 
gage—Deposit of  title  deeds  as  security  for  advance  to  executor  having 
power  of  sale — Charge  on  beneficial  interest  of  executor  in  testator's 
property.     Haynes  v.  Forshaw 591 

4.  Loss  of  assets — ^Money  allowed  to  remain  with  bankers 

— No  direction  in  will  for  investment  of  funds — Failure  of  bankers  nine 
months  after  testator's  death — Executors  held  not  liable  for  loss. 
Johnson  ▼.  Newton 621 

5.  Legacy — Mortgage  of  life  interest  to  secure  private  debt 

— Deposit  of  deeds — Debt  due  to  testator— Lien  of  co-executors — 
Priority— Order  for  delivery  of  title  deeds  to  co-executors.  Cole  v. 
Muddle 332 

6. Assent  to  legacy — Leaseholds— Assignment  by  one 

executor  of  leaseholds  bequeathed  to  that  executor  absolutely — Debt 
due  to  testator — Bill  by  co-executors  to  set  aside  sale  and  recover  title 
deeds.     Cole  y.  Miles 326 
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BZBCUTOB  AND  AI>MUri8TBAT0&— 7.  Proceedings— Will  direct- 
ing moneys  to  be  raised  by  mortgage — lEaster's  report  finding  that  sale 
of  part  of  estate  wonld  be  more  advantageous— Sale  not  directed  by 
Court.    Drake  7,  WhUmore 174 

FBATTD  AND  IflSRBPRBSSNTATIOK  —  1.  Undue  influence  — 
Fiduciary  relations — Quasi  guardian  and  ward  —  Step- father  and 
daughter— Promissory  note  signed  by  step-daughter  as  surety  for  step- 
fisther  shortly  after  attaining  her  majority — ^Allegations  of  fraud  not 
proved — Sxecution  upon  judgment  obtained  by  payee  restrained. 
E9pey  Y.Lake 362 

2.  Husband  and  wife — Wife's  property— Absolute  appoint- 
ment to  husband—  Szecution  of  deed  without  knowledge  of  contents 
and  without  independent  professional  advice— Deed  not  read  over  to 
wife  at  time  of  execution— Onus  probandi.    Nedby  y.  Nedhy  105 

3.  Voluntary   conveyance — Deed    of  arrangement  —  Power    of 

revocation— Large  powers  of  manilgement  and  discretion  given  to 
assignee — Jurisdiction.    Smith  y.  Huret 263 

4.  Deed  which  debtor  has  power  to  revoke  and  which  he 

attempts  to  use  as  shield  against  creditors,  cannot  be  otherwise  than 
fraudiUent  and  void  against  them.    Smith  y.  Hur$t     ....    263 

5.  Purchase  of  real  estate  by  settlor  in  names  of  trustees 

for  his  wife  and  children  is  a  voluntary  settlement  within  27  Blia.  c.  4. 
Barton  y.  Vanheythuysen 607 

6.  Yoluntarysettlementbydebtor— Consideration— Release 

and  assignment  of  life  interest  in  separate  estate  by  married  woman- 
Dealings  with  debtor's  property.     Harman  y.  Richards  .  297 

And  see  Company,  10,  11. 

GAMING— Horse  racing  —  Sweepstakes  —  Gaming  debt  — Unlawful 
contract — Horse  race  for  money  prise  given  by  third  persons  not  illegal. 
Applegarth  y.  Colley 934 

HTTSBAND  AND  WIFE- 1.  Wife'sproperty— Assignment— Proceeds 
of  real  estate  devised  by  will  upon  trust  for  sale — ^Validity  of  assign- 
ment of  reversionary  interest  by  deed  executed  and  acknowledged 
according  to  provisions  of  Fines  and  Becoveries  Act.  Briggs  y.  Chamber^ 
lain 573 

2. Release  and  assignment  by  married  woman  of  her 

life  interest  in  her  separate  estate,  although  fettered  by  restriction 
against  anticipation,  held  to  form  consideration  for  settlement  by 
another  person.    Harman  y.  Richards 297 

3.  Settled    legacy — Life   interest — Separate     use    without 

power  of  anticipation— Apportionment— Sale  of  stock- Payment  of 
share  to  remainderman — Purchase  of  annuity.    Dodd  y.  Wake   .        .    69 

4. Absolute  appointment  to  husband — Ignorance  of  contents 

of  deed.     iSee  Fraud  and  Misrepresentation,  2. 

5.  Separate  use — Charge  on  life  interest — Consideration — 

Deposit  of  bond  with  banker  to  secure  husband's  debt — Power — 
Execution.     Thackwtll  y.  Gardiner . 6 

6. Under  old  law  marriage  did  not  sever  joint  tenancy  of  wife 

in  reversionary  interest  of  personal  property.    In  re  Barton's  Trusts  .    251 

7.  Wife's  equity  to  settlement— Mortgage  by  husband  and  wifs 

—Bankruptcy  of  husband— Wife  and  child  destitute— Bight  of 
redemption.     Hill  y.  Edmonds 170 
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HUSBAND  AND  WIPE— 8.  Wife's  equity  to  settlement  —  Trust 
funds— Life  interest — Separate  use— General  power  of  appointment  by 
will— Trust  for  donees'  executors  and  administrators  in  default  of 
appointment— Widow— Absolute  right  to  trust  funds.  Page  v.  Soper    724 

9.  Proceedings— Death  of  next  firiend— Liability  of  new   next 

friend  for  costs.    See  Oosts. 

INFANT— 1.  Guardian— Application  for  appointment  of  guardian 
underbid  &  14  Vict.  c.  85,  s.  5,  may  be  made  without  next  friend. 
Exparte  Craig 760 

2.  Guardian  ad  litem— Belation  of  guardian  ad  litem  to 

infant.     Foster  v.  CautUy 646 

-- —  3.  Maintenance— Past  maintenance— Special  circumstances — 
Claim  by  father  who  had  resided  out  of  country  and  been  unable  to 
apply  before,  allowed.     Carmichael  y.  Hughes 758 

4.  Property — Beceiver     of    rents    of  real    estates    descended 

appointed  on  petition,  without  suit.    In  re  Leeming  ....     760 

6.  Person  jointly  interested  with  infant  in  lease— Renewal 

to  himself  only — If  lease  beneficial,  lessee  a  trustee  of  share  for  infant 
— If  not  beneficial,  lessee  must  bear  the  burden.    Exparte  Orace    .    917 

6.  Proceedings  against—Infant  defendant  out  of  Jurisdiction — 

Decree  directing  reference  to  Master  to  take  accounts — Defendant 
coming  within  jurisdiction  while  account  proceeding — Proper  course 
for  infant  to  adopt  under  the  circumstances.     Copley  y.  Smithson      .    168 

INJUNCTION- 1.  Arbitration— Jurisdiction  of  equity  to  restrain 
arbitration  proceedings  for  assessment  of  compensation  under  special 
Act.     Cromford  Canal  Co.  v.  Cutis 857 

2.  Breach  of  contract — Court  will  grant  injunction  to  restrain 

defendants  from  acting  contrary  to  negative  agreement,  although  it 
cannot  specifically  enforce  performance  of  whole  agreement.  O,  N. 
Rail,  Co.  V.  M.  8.  <fc  L.  Bail.  Co 39 

3.  Nuisance — ^Brick  burning — ^Injunction  granted  before  trial  at 

law  to  restrain  burning  of  bricks  upon  evidence  of  noxious  effects — 
Undertaking  by  plaintifb  to  proceed  with  action  at  next  Assizes  and  to 
abide  order  of  Court  as  to  possible  damages  to  defendant.  Pollock  y. 
Lester 687 

4.  Trade  name,  use  of— Unpatented  article— Misrepresentation 

by  plaintiff— Delay  in  application — Injunction  not  granted.  Flavel  y. 
Harrison 435 

5.  Waste— Injunction  to  restrain  rector  from  felling  timber  on 

rectory  lands,  except  for  necessary  repairs.  Duke  of  Marlborough  y. 
St.  John 48 

6.  Cases  in  which  delay  in  applying  for  relief  does  not 

preclude  parties  aggrieved  from  obtaining  injunction  upon  inter- 
locutory application.     Att.-Oen.  y.  Eastlake 648 

7.  Mortgage — Bight  of  redemption— Legal  estate.     Whitworth  y. 

Bhodes 743 

8.  Infringement  of  Trade  Name.    See  Trade  Name  and  Trade 

Mark. 

INTBBBST— ].  Annuity— Interest  on  arrears— Discretion  of  Court- 
Civil  Procedure  Act,  1888  (8  &  4  Will.  IV.  c.  42),  s.  28.  In  re  PoweWs 
Trust 310 

2.  Surety— Sums  paid  on  account  of  principal— Bight  to  interest 

—  Bate  of  interest.    Petre  y.  Duneomhe 778 

JUBISDICTION.    See  Conflict  of  Laws,  1 ;  County  Court, 
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JT78TI0B8— Jurisdiction— Afliault — Praying  sureties  of  tlie  ] 
Protest  by  informant — Jurisdiction  of  Justices  to  convict  buxd 
against  will  of  informant.     R,  v.  Deny 

LANDLORD  AKD  TENANT— 1.  Agreement  for  lease— Con 
tion — Agreement  between  testator's  widow  and  executors — Seaj 
testator's  wishes — Repairs.    See  Contract,  1. 

2. Gross  rent — Collateral  covenant  by  tenant  to  pa 

rent-cbarge— Illegality— fl  &  8  Will.  IV.  c.  119.    Daviea  y.  FiUon 

3. Specific  performance — ^Agreement  for  tenancy  froj 

to  year— Specific  performance  refused.     Clayton  v.  lUingworth  . 

4.  Covenant — Lease  of  coal  mine — Covenant  to    pay   si 

price  of  coal  sold  at  pit's  moutb — Lessee  not  liable  to  pay  any 
produce    of   coals    sold  elsewhere  than  at  pit's  mouth — £vide 
dealings  between  parties  not  admissible  to  explain  intention, 
y.   Wahnesley 

5.  Covenant  to  insure  in  joint  names  of  lessor  and  1< 

Insurance  in  name  of  lessor  only  sufficient.    Havens  y.  MiddleUm 

6.  Forfeiture — Non-payment  of  rent — General   principle! 

which  relief  might  formerly  be  obtained  in  equity  against  for 
for  delay  in  non-payment  of  rent.    Sanders  y.  Pope 

-  7.  Belief  against  forfeiture — Payment  of  arrears  o 

into  Court  before  hearing— Lessor  in  possession.    Bmvser  y.  Colhy 

-  8.  Benewable  leaseholds— Fines  on  renewal— Tenant  fox 
Will — Liability  of  devisees  of  leaseholds.    Fitzwilliams  y.  Kelly 

9.  Power  of  leasing — Validity  of  lease  granted  under ; 

See  Power,  5. 

LANDS  CLAUSES  ACT— 1.  Compensation— Canal  Company— Di 
to  adjoining  owners — Minerals— Notice  by  owners  of  miner) 
proceed  to  arbitration  for  assessment  of  compensation— Injunci 
restrain  arbitration  proceedings — Jurisdiction  of  equity  to  re 
proceedings  tmder  special  Act.     Crom/ord  Canal  Co.  y.  Cutts 

2.  Compulsory  purchase  of  lands— Corporation— Be-invee 

of  purchase-money — Purchase  of  other  lands  beyond  fund  in  C 
Form  of  order  as  to  costs.     In  re  Southamptofi  and  Dorchester  RaiL  O 

-  3.  Purchase  of  lands  —  Bailway  Company  —  Agreement 
landowner— Compensation  for  injury — ^Amalgamation  of  Compa 
Performance  of  contract — Injunction.    Earl  of  Lindsey  y.  0,  N.  B* 

4.  Purchase  of  lands  by  agreement— Bailway  Company- 
chase-money— Payment  into  Bank  in  joint  names  of  vendor  and 
man  of  Bailway  Company,  pending  completion  of  purchase— Lia 
for  loss  through  failure  of  bankers.    St,  Paul  y.  Birminghamt  &c.  Rt 

LAND  TAX.     8eeBevenue,  1. 

LEGACT  DUTY.    See  Bevenue,  2. 

LICENSING — ^Beerhouse — Licence  to  sell  beer— Keeping  house 
after  ten  o'clock— *<  Place,"  what  is,  within  8  &  4  Vict.  c.  61, 
R,  y.  Charlestvorth 

LIEN — What  possession  and  what  agreement  as  to  postessi 
title  deeds  constitutes  an  equitable  lien.    Robarts  y.  Jefferyt 
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I^IMITATIONS  (STATUTE  OF)— 1.  Acknowledgrment  of  debt  — 
fromisBory  note — Payment  of  interest— Executor  and  trustee — Charge 
of  debts— Liability  of  residuary  legatees  to  refund — Joint  debtors — 
Omission  to  plead  statute.    Fordham  y.  Walh't 344 

2.  Trust  for  sale — Proceeds  of  real  estate  directed  to  be  sold — 

Claim  to  share  of  purchase -money  given  by  will  of  testator  who  died 
84  years  before,  dismissed.    Pawaey  v.  Barnes 765 

^  liUKAOT — 1.   Evidence   of  lunatic  •— Admissibility  —  Functions    of 

JTudge  and  jury.     See  Evidence,  2. 

L-  2.  Will  of  lunatic  —  Legacy  —  Ademption  —  Conversion.      See 

Conversion,  2. 

MEBGE& — 1.    Charge  on   estate  —  Lunatic  —  Where   lunatic    dies 

entitled  to  estate  and  also  to  charge  on  it,  the  charge  sinks  for  benefit 

of  inheritance — Existence  of  trust  term  to  secure  charge  makes  no 

difference — Next  of  kin  have  no  equity  to  require  charge  to  be  raised 

^  for  their  benefit.     Lord  Cvmpton  y.  Oxenden 831 

2.  Bule   that  where  tenant  in  fee  or  in  tail  becomes  entitled 

!^  to  charge  on  same  estate,  the  charge  merges,  unless  kept  alive  by 

party  entitled  to  it — Presumption  of  intention.     OHce  v.  Shaw  293 

*«  MISTAKE  —  Bectiflcation  —  Lease  —  Introduction  of  new  term  — 

^         Intention  of  parties — Parol  evidence  not  admissible  to  show  that  lease, 

though  in  strict  conformity  with  written  agreement,  was  contrary  to 

':  ito  spirit.    Davies  v.  Fitton 886 


MOBTGAOE  —  1.  Foreclosure  —  Married  woman  —  Decree  for  fore- 
closure of  married  woman's  estate  must  be  in  ordinary  form  and  ought 
not  to  be  made  absolute  at  once,  even  by  consent.    Harrison  v.  Kennedy 

648 

2.  Decree — Position  of  judgment  creditors — One  date  fixed 

for  redemption  of  all  judgment  creditors.     Stead  v.  Banks  144 

3.  Mortgagee  in  possession — Devolution  of  mortg^aged  property 

— Equity  of  redemption  barred — Conversion— Person  entitled  to  legal 
estate  a  trustee  for  persons  entitled  under  will  to  beneficial  Interest  in 
mortgage  money.    Att-Oen,  v.  Vigor     • 833 

4.  Redemption— Arrears  of  interest — Covenant  by  heir  of  mort- 
gagor to  pay  debt  and  interest — Bight  of  mortgagee  to  tack  arrears  of 
interest  as  against  heir^Statute  of  Limitations.    Elvy  y.  Norwood  .      74 

6.  Husband  and  wife — Mortgage  of  wife's  property — ^Bank- 
ruptcy of  husband — Wife's  equity  to  settlement — Bight  of  redemption 
extended  to  wife,  as  well  as  to  husband's  assignee  in  bankruptcy.  Hill 
y.  Edmonds 170 

6.  Bight  of  redemption — Legal  estate — Injunction.  Whit- 
worth  y.  Bhodes 743 

7.  Bepayment — Tender  of  principal  and  interest — Befusal   of 

mortgagee  to  reconvey  and  deliver  up  title  deeds— Payment  of  money 
into  Court — Decree  against  mortgagee  with  costs — No  interest  allowed 
subsequent  to  tender.     Robarts  y.  Jefferys 871 

8.  Title  deeds—Loss  of  deeds  by  mortgagee— Bight  of  mortgagor 

to  compensation.    Brown  y.  Sewell  • 664 

9.  Beceiver— Bail  way  and  Canal  Company — Mortgage  of  under- 
taking.    See  Beoeiver,  2. 

KEGLIOEKCE— Omnibus— Injury  to  person  getting  into  omnibus  as 

passenger.     See  Carrier,  1. 
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NtnSAKOE — ] .  Railway  Company  —  Begatta  held  on  reseim 
acquired  from  Canal  Company — Collection  of  crowd — Underta  ]£izL£ 
Injunction — Vne  of  land  obtained  under  statutory  powers  for  apeci 
purpose.     Bostock  y.  North  Staffordshire  Bail,  Co .      ] 

2.  Setting  dog  spears— Injury  to  dog — Notice — Preserv&t^ion 

game — Pleading.    Jordin  v.  Crump  .9 

3.  Brick    burning  —  Ii:^unction     before    trial    at    la^w.         ;S 

Injunction,  3. 

PABTNSBSHIP— 1.  Articles-— Construction — Articles  providing:  tin 
widow  of  partner  should  succeed  to  deceased  partner's  shaxe  as 
interest  in  firm— Creation  of  trust  on  behalf  of  widow  in  respect  < 
share.    Page  y.  Cox 31 

2.  Dissolution— Partnership  property— Beal  estates  subseque nil 

purchased— Purchase-money  supplied  by  two  partners  only  —  X>ee 
executed  by  all  partners  declaring  trust  in  favour  of  partners  supply 
ing  funds— Salary  of  managing  partner  during  winding-up — ^Recei^ei 
Tihbita  Y.  Phillips 39 

3.  Bxpulsion  of  partner— Power  in  articles— Two-thirds  majority 

— Exercise  of  power — Good  faith — Notice  and  opportunity  of  explana 
tion — Motives  of  majority.    Bliseet  y.  Daniel 4o- 

4.  Solicitors — Breach  of  trust— Firm  held  not  chargeable  v^itl: 

breach  of  trust  of  one  partner  as  trustee.     Coomer  y.  Bromley     .  131 

5.  Debt  due  from   firm— Payment   by  instalments— Interest — 

Conversion.     See  Conversion,  4. 

6.  Sale  of  partnership  property— Conduct  of  sale.    See  Vendox 

and  Purchaser,  10. 

PEBPETUITY.     Sw  Will,  34.  36. 

POOB  LAW — Bemoval  of  pauper— Appeal— Order  of  removal — 
Notice  of  appeal — *'  Statement  of  grounds  of  appeal  "—Poor  Law  I^o- 
cedure  Act,  1848  (11  ^  12  Vict.  c.  81),  s.  9.    B.  y.  Becorder  of  Derby  .     813 

POWEB— 1.  Execution— Absolute  appointment  by  wife  to  husband — 
Ignorance  of  contents — Attempt  to  set  aside  deed — Onus  proband!. 
Nedhyr.Nedhy lOo 

2.  General  power  of  appointment — Defective  execution  not 

aided  in  equity  where  omission  of  required  formality  has  deprived 
appointor  of  protection  which  due  exercise  of  power  would  have 
afforded.     TJiackutell  y.  Gardiner 6 

3.  Marriage  settlement— After- acquired  property— General 

power  of  appointment  given  to  wife  by  father's  will— Appointment  by 
wife  to  herself— Power  of  revocation.    Ewart  y.  Ewart  .    690 

4.  General  power  to  appoint  by  will — ^Bonee  having  life  interest 

in  income — Trust  in  default  of  appointment  for  donee's  executors  and 
administrators — Widow— Absolute  right  to  trust  funds.    Page  y.  Soper 

724 

6.  Power  of  leasing— Proviso  against  *<fine,  premium  or  fore- 
gift  "-Demise  reserving  payment  of  first  half-year's  rent  a  few  days 
after  date  of  lease.     Doe  d.  Hopkineon  y.  Ferrand 786 

6.  Power  of  sale — Copyholds — ''Heirs  executors  or  adminis- 
trators "—Death  of  surviving  trustee— Devise  of  trust  estates— Held 
that  devisees  in  trust  of  surviving  trustee  had  no  power  to  sell  estates 
devised  by  original  testator.     WiUon  y.  Bennett 120 

7.  Trust  for  sale  with  all  convenient  expedition  and  within 

^e  years — Held  to  authorize  sale  after  five  yec^rs.    Pearce  y,  Gurdntr    377 
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PXLA.CTICE— 1.  Amendment  of  pleadings— Information  against  cor- 
poration— Application  to  strike  out  names  of  relators  not  granted, 
4lioiisli  defendants  would  not  be  prejudiced.    Ait-Oen.  y.  Cooper     .    855 

2.  Beftxsal  of  one  co-plaintiff  to  proceed  withsuit— Order  on 

motioxL    by   other  plaintiff  to    amend  by   making    late    co-plaintiff 
'-defendant  and  ordering  him  to  pay  costs.    Brawn y.  Sawer  .    869 

8.  Fund  in  Court—Payment  out  of  Court— Order,  after  bill  dis- 

^"  missed,  for  payment  of  money  out  of  Court.     Wright  y.  Mitchell         .    850 

4. Bills  of  exchange— Alleged  illegal  consideration — Iiijunc- 

ti  tion — ^Payment  into  Court — Collapse  of  plaintiff's  case — ^Direction  for 
is:'  payxnent  out  to  defendant  without  waiting  for  result  of  action.  Wynne 
iSi'  y.  J'(ick9on 851 

5.  Issue  of  writ — Accruer  of  cause  of  action — Bill  of  exchange — 

'^'^  Writ  issued  on  day  bill  becomes  due— Pleading.     Wella  y.  Oiles        .    925 

l^      6.  Service  of  notice  of  motion  to  dismiss  bill  on  agent  of  plaintiff 

v^  in   the   cause— Costs — Married  woman — Next  friend — Form  of   order. 
"  Bligh  V.  Tredgett 13 

,j2^,       7.  Special  case — ^As  to  signature  of  counsel  to  special  cases  and 

gj^  setting  down  of  special  cases  for  hearing.    Ex  parte  Craig  .750 

8.  Stay  of  proceedings — Non-payment  of  costs— Plaintiff  in  con- 

^^;^f  tempt — Plaintiff  under  terms  to  ^  try  issue  at  Assizes — Enlargement  of 
time  granted  to  plaintiff  for  proceeding  to  trial  conditional  on  payment 
of  costs.    Reeve  y.  Hodson 547 

PBINCIPAL  AND  8USETY— 1.  Action  by  surety  against  principal 

—Annuity—Payments  by  surety— Bight  of  surety  to  interest  on  sums 

^^^    paid— Bate  of  interest.    Petrey,  Buncombe 778 

2.  Contract  of  suretyship — Implied  duty  of  creditor — ^Bight  of 

surety  paying  off  debt  to  benefit  of  securities  held  by  creditor  at  time 

debt  paid  off— Bight  to  securities  subsequently  acquired  by  creditor. 

tniofl^    NewUm  y.  Chorlton 501 

^^^^  «       PBOHIBITION.    See  County  Court. 

j^]0       VJO  WABBANTO.    See  Corporation  (Municipal),  1,  2. 

P^^        RAILWAY— 1.  Agreement   with   landowner— Purchase    of  lands- 
Application     for   Parliamentary    powers  —  Amalgamation    of    rival 
^^QBi:    Companies— Agreement  for    stopping  all  trains —£ijunction.    Earl  of 
jjjprii'     Lindieyy,  O,  N,  Bail,  Co 515 

^^ '"        2.  Statutory  powers — Power  to  run  traf&c  over  another  Com- 
pany's line— Construction  of  s.  87  of  Lands  Clauses  Consolidation  Act, 
^{it    1845.    Winch  y.  Birketihead,  &c.  Bail,  Co 145 

^•"^^ J        3. TTse  of  land  obtained  under  statutory  powers  for  specific 

'        purpose — Nuisance — Injunction.    Boetock  y.  North  Staffordshire  Bail,   Co. 
intere*  159 

^^■^^       ^'  Bunning  powers — Inspection    and  approval   of  locomotives 

''^•^;,.     belonging  to    competing  Company— '^  Bailway  "—Use  of   stations- 
Injunction— Bailways  Clauses  Consolidation  Act,  1845  (8  &  9  Vict. 
Qj  ibn-     c.  80),  M.  8,  92 f  116.    Midland  Bail,  Co,  y.  Amhergate,  d:c.  Bail,  Co,     ,    398 

^^  Jfi        —  ^'  Contract— Construction— Working  agreement  between  Com- 
panies—Unlawful  agreement — Injunction.    See  Company,  4. 
Imiotf' 
^        —  6. Working  agreement  between  Companies— Statutory  powers 

^t«t0«      —Bailways  Clauses  Consolidation  Act,  1845,  s.  87.    See  Company,  3. 
120 

BATB— Paving   Commissioners— Application  of  rates  in  obtaining 
intiii;       Act  of  Parliament^I^junction.    AU.-Oen.  y.  Eaitlake       ...    648 

^  ^ '  B.B.— VOL.  XO.  61 
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BBCEIVER-e-l.  InlEknt^-Beal.  estates  descended— Beceiver  of  renti 
appointed  on  petition, -'witlioiLt  suit.    In  re  Leeming   ...  .74 

2.  Railway  Compax^-^Court  will  appoint  receiver  of  renta   anc 

tolls  of  a  Railway  and  Canal  tiompany  at  suit  of  mortgagee  —Considers 
tions  on  selection  of  receivlBr  and  manager  of  property  and  business  o 
Company.     Fripp  v.  Chard  Bail.  Co 6»> 

3.  Will — Reiki  and -personal   estate  —  Devisees   in   trust     anc 

personal  representatives  t>ut  of  jurisdiction— Receiver  appointed  oi 
application  of  devisee  and  legatee.     Smith  v.  Smith  .  .      oo 

RELEASE— Of  debt^r^JEemorandum  in  creditor's  account  book  founc 
after  his  death — *<'Kot  to  be  enforced"— Interest  received  for  8om< 
years  after  date  of  entry — Cases  in  which  Court  has  held  debtor  liber  a  tec 
from,  obligation  to  pay  debt.    Peace  y.Haim til^ 

REVENUE — 1.  Xand  tax — ^Redemption— Bent- charge — Infant  tenant 
in  tail — Declaration — Quardian  and  administrator  of  infant  tenant  in 
tail— Charge  on  inheritance.     Ware  y,  Polhiil 11^ 

2.  Legacy  duty — ^United  States,  Austrian,  French  and  Russian 

stock,  the  property  of  a  testator  domiciled  in  this  country,  is  liable  to 
legacy  duty.     In  re  Ewin 919 

3.  Stamp  duty — Agreement— School  prospectus   held   to   be  a 

proposal  and  not  an  agreement.     Clay  y.  Crofta 805 

SETTLEMENT— 1.  Marriage— Assignment  of  after- acquired  property 
—  Power  of  appointment — ^Appointment  by  wife  to  herself— Power  of 
revocation.    Ewart  v.  Ewart 690 

2.  Direction  in  will  that  in  event  of  daughter's  marriage, 

part  of  testator's  estate  should  be  settled  on  daughter  and  her  issue- 
Discretion  of  trustees — Insertion-  of  power  to  appoint  by  will  a  life 
interest  to  husband — Approval  by  Court  on  application  of  surviving 
trustee.     Charlton  y.  Reiidall 706 

— ^ —  3.  Covenant — Portions— Exoneration  of  personal  estate — 

Conversion.     Barham  v.  Earl  of  Clarendon 305 

SHIP — Sale  of — Previous  mortgage — Purchase  without  notice  — 
Priority  —  Registration  —  Sale  by  captain  under  power  of  attorney 
without  notice  of  previous  mortgage  by  owner.     Cato  y.  Irving  62 

SOLICITOR — 1.  Costs— Lien— Solicitor  taking  promissory  note  pay- 
able on  demand  for  costs  loses  his  lien.    Boharts  y.  Jefferya        .        .871 

2.  Solicitor-trustee  —  Administration  suit  —  Defence  con- 
ducted by  trustee's  partner — Out  of  pocket  costs  only  allowed. 
Lyon  y.  Baker 175 

SPECIFIC  PERFORMANCE — 1.  Court  refused  to  enforce  specific 
performance  of  agreement  for  tenancy  from  year  to  year.  Clayton  y. 
IllingwoHh 431 

2.  Practice— Where  plaintiff  has  failed  at  hearing  to  prove  his 

title  to  decree  on  point  not  raised  by  pleadings,  the  Court  dismisses  bill 
without  prejudice  to  any  other  bill  plaintiff  may  be  advised  to  file. 
Clay  y.  Bufford 229 

3.  Title— Principles  on  which  Court  acts  in  cases  of  doubtful 

title.    Pyrke  y.  Waddingham 243 

STAMP  DUTY.     See  Revenue,  3. 

STATUTE — 1.  Construction— Interpretation  clause  should  be  under- 
stood to  define  meaning  of  word  thereby  interpreted  in  cases  as  to 
which  nothing  else  in  the  Act  opposed  to  or  inconsistent  with  that 
interpretation.     Midland  Bail,  Co»  y.  Ambergate,  dkc.  Bail.  Co.       .        .    398 
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STATUTE— 2.  Construction — ^Excise  Act— Gtooeraldlause.of  reference 

to  all  fomer  Excise  Ac ts—Incorp oration  of  pow^s  of  earlier  statute. 

jQlr^B,  Y,  Justices  of  Surrey       .         .         .         •.    .,  v-   ..•         •         i         •         •     897 

l^     STATUTES-89  &  40   Geo.  HI.  c.  98r  {TheUusson  Act),  s.  2.    See 
Accumulation. 

8  &  4  Will.  IV.  c.  42  (Civil  Procedures-Act;  1838),  s.  28.    See 

n  tns  Annuity. 

^  7  Will.  IV.  &  1  Vict.  c.  26  (Wills  Act,  1887),  s.  15.     See  WilJ,  47. 

t  boci ■•  ^®-     ^^^  Will,  6.  '  :  •    • 

«i,^       8  &  4  Vict.  c.  61  (Beerhouse  Act,  1840),  s.  15.     See  Licensing. 

tor  1:1^- 

8  &  9  Vict.  c.  16  (Companies  Clauses  Consolidation  Act,  1846), 

ss.  71, 188.    ASffe  Company,  1. 

i/gDr^      Q  ^  g  y.^^  ^    jQ  (Lands  Clauses  Consolidation  Act,  1845),  s.-  87. 

^  ^^  See  Railway,  2.  : 

8  &  0  Vict.  c.  20  (Railways  Clauses  Consolidation  Act,  1845), 

jdBai  ss.  8,  92,  115.     See  Railway,  4. 

8  &  9  Vict.  c.  106  (Real  Property  Act,  1845),  s.  4.     See  Deed,  1. 


1 


11  &  12  Vict.  c.  31  (Poor  Law  Procedure  Act,  1848),  s.  9.     See 

Poor  Law. 


TRADE  NAME  AND  TRADE  MARK— 1.  Unpatented  article— Mis- 
'^;^.    representation  by  plaintiff— Delay— Injunction  to  restrain  use  of  name 
"    not  granted.     Fhivel  v.  ffam'son 435 

■        2.  Label— Expired  patent— Continued  use  of  labels  by  repre- 

i*f\^  sentatives  of  original  patentees— Infringement— Injunction.    Eddsten 

^^\   Y.Vick 679 

IJa- 

irfjt:       TRUST— 1.  Declaration  of  trust— Promise  by  devisee  to  divide  pro- 
perty among  his  brothers  and  sisters — Held  not  to  amount  to  declc^ra- 
^^   tion  of  trust.    Dipple  v.  Corlea 633 

2.  Memorandum  —  Voluntary    settlement  —  Direction    by 

mortgagee  for  repayment  and  investment  of  principal  for  benefit  of 
third  persons — Irrevocable  declaration  of  trust.    Pateraon  v.  Murphy    687 

3.  Trustee — ^Appointment  of  new  trustee — ^Application  to  Court 

,    — ^Necessity  of  serving  all  beneficiaries  who  are  not  applicants.     In  re 

P:    Richards'  Trust 183 

4. Vesting    order — Administration  not  taken  out  to 

^;    surviving  trustee — Order  not  made  on  petition.     In  re  Frost's  Trust    761 

r        5.  Retiring  trustee — ^Right  to  copies  of  deeds — Executor  of 

.;.    deceased  trustee,   transferring  trust  funds,  not  entitled    to  copy  of 

^^T    appointment  of  new  trustees  and  attested  copy  of  trust  deed.     U'arter  v. 

Anderson 709 

.        6.  Powers  —  Powers    annexed    to    trusteeship   vested  in 

^    trustees  survive  with  office  upon  death  of  any  trustee  and  are  exercise- 
^j*'    able  by  survivor  or  survivors.     Lane  v.  Debenham        ....     637 


7.  Vesting  order  —  Dividends  —  Request  —  Jurisdiction  of 

Court  to  make  order  as  to  subsequent  dividends.     In  re  IlartnaU      ,      36 

8. Attachment — Irregularity  in  affidavit  of  service  of 

order — Discharge  from  custody.     Mackenzie  v.  Mackenzie  .        .101 

9. Copyholds— Surrender  of  copyholds  to  creditor  upon 

trust  for  sale — Sale  for  less  than  amount  due  to  creditor— Death  of 
debtor  intestate — Difficulty  of  proving  title  of  customary  heir— Order 
vesting  legal  estate  in  purchaser  without  service  of  notice  on  customary 
heir  or  personal  representative  of  debtor.    In  re  JFise  .109 
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.  TRUST^IO.  Trustee— Costs— Solicitor-trustee— Administration  suit. 
8^e  S<>Iicitor,  *2. 

- — '-.'iV,  Creation  of  trust — ^Will— Invalid  declaration  of  trust.     S^e 
;  wm,  3^.  ;•: 

•  -^rr- 1%  i^^illr^-General  appointment  as  executor  and  trustee — Specific 
\  .Tirusts.   ■i$«  Will,  41. 

.  TTllTttIL;  VIBES.    See  Nuisance,  1. 

..  '  ^^DiOB  AND  PXTBCHASEB— 1.  Conditions  of  sale— Specific  per- 
foilna&ce — Delay — ^Bent  between  sale  and  completion — Tenant  allo^red 
to  remain  at  inadequate  rent — No  request  by  purchaser  to  turn  tenant 
out — Wilful  default — Specific  performance  with  account  at  lesser  rent 
decreed.     Crosse  v.  Duke  of  Beaufort 1 

2.  Sale  of  reversion  under  order  of  Court  —  Interest   on 

purchase-money — Condition  as  to  payment  of  interest  at  6  per  cent,  on 
failure  to  pay  purchase-money  into  Court  by  given  day — Delay  of 
vendor  in  making  title — ^Interest  at  4  per  cent,  ordered  as  purchaser 

'  bad  benefited  by  wearing  out  of  lives.     WaUisy.  Sarel  .112 

3.  Sale  to  trustees — Covenant  for  production  of  deeds  — 

'  Agreement  to  enter  into  ^^a  proper  and  sufficient  covenant"  for  pro- 
auction — Beleasees  to  uses  in  same  position  as  trustees.  Onslow  y.  Lcrd 
Londesborough 287 

4.  Title — Benewable  leaseholds  —  Absence  of  customary 

right  to  renew — Misdescription — Compensation — Specific  performance. 
Fainter  ▼.  Newhy 552 

5. Condition  that  purchaser  shall   accept  statutory 

declaration  as  to  identity  of  property — ^Bight  to  affidavit  that  declara- 
tion affords  best  evidence  that  vendors  able  to  give.    Bi/rd  y.  Fox  .     563 

6.  Leaseholds— Condition    against  inquiry,  into  lessor's  title — 

Canal  Company— Power  of  leasing— Covenant  to  build— Substantial 
performance— Specific  performance.    Hume  y.  Bentley  .        .125 

7.  Purchaser's  lien— Hotel — Claim  of  lien   for  sums  advanced 

under  contract— Contract  abandoned  by  purchaser — Loss  of  right  to 
lien.    Dinny.Orant 114 

8.  Purchase-money — ^Payment — Condition  precedent — Tender  of 

conveyance — ^Account  stated— Statute  of  Limitations.     Yates  y.  Oardiner 

802 

9.  Pa3rment  into  Bank  pending  completion — Liability  for 

loss  through  failure  of  bankers.     See  Lands  Clauses  Act,  4. 

10.  Sale  by    Court— Partnership   property — Plaintiff  in   cause 

held  entitled  to  conduct  of  sale,  although  contract  provided  that  he 
should  have  nothing  to  do  with  sale.    Dale  y.  Hamilton      .  .545 

11.  Title — Sale  under  decree— Question  as  to  tithes — Title 

not  accepted— Application  by  purchaser  for  liberty  to  pay  purchase- 
money  into  Court  and  to  enter  into  possession  with  reservation  of 
claim  to  compensation.    Man  y.  Eicketts 38 

12.  Title — Judgment — ^Begistration  under   old  law — Purchaser 

bound  by  notice  of  judgment,  though  not  docketed.  Davis  y.  Earl  of 
Strathmore 846 

13.  Leasaholds — Contract  to  make   good  title — Breach  of 

covenant  to  repair — Knowledge  of  plaintiff  as  to  condition  of  premises 
—Estoppel— Pleading.     Barnett  y.  Wheeler 926 

14.  Specific  performance— Principles  on  which  Court  acts 

in  cases  of  doubtful  title.     Pyrke  y.  Waddingham 243 
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VENDOB  AND  PUBOHASEB  ^  15.  Title— Specific  performance  7- 
Xteference  as  to  title— Vendor  may  make  good  any  defect  in  ^^  oWn 
t^itle  or  procure  conveyance  up  to  date  of  Master's  report  and  o£^^cree. 

Clay  Y,  Ruff ord >"^    \     'i2^ 

16. Several  contracts  for  purchase  of* lands  held  under*    ^ 

same  title— Suit  by  some  on  behalf  of  themselves  and  other.;p,Urcha9ers  >,  * 
— Contracts  made  under  same  circumstances  and  completion  .^prevented  . 
l>y  same  accident — Several  purchasers  and  sub-purchaser8!^J.bilLed  as  • 
co-plaintiffs  in  same  suit — Specific  performance  decreed  of  alixsjli^t^acts 
in  one  suit,    Hargreavts  ▼.  Wright '  *  •  .i  .549 

WASTE— 1.  Conversion  of  pasture  into  garden  allotments— Lease — 
Covenant— Exception — Implied  licence  to  commit  waste.  Doe  d.  Qopkin- 
son  V.  Ferrand 786 

2.  Timber — Bector — ^Injunction  restraining  rector  from  felling 

timber  on  rectory  lands  except  for  necessary  repairs.  Dukt  of  MarU 
borough  v.  St,  John 48 

3. No  principle  of  law  on  which  rector  can  obtain. 

more  extensive  privileges  as  to  waste  than  ordinary  tenant  for  lifei. 
Duke  of  Marlhoroitgh  v.  St  John 48 

WILL — 1.  Construction— Ademption  of  legacy  —  Specific  legacy-r-. 
Bequest  of  mortgage  debt — Money  paid  off  in  testator^s  lifetime^-Fafrt 
of  money  deposited  in  Bank  and  some  of  it  afterwards  withdrawn  by 
testator — Legatee  held  not  entitled  to  balance  remaining  in  Bank. 
Sidebotham  v.  WaUon 628 

2. Lunatic— Unauthorized  conversion  of  property  does 

not  work  ademption  if  legally  given  by  will.     Taylor  v.  Taylor         .    440 

3. Specific  legacy — Insurance  of  specific  chattels  by 

testator — Testator  and  chatteU  lost  together  at  sea — Insurance  money 
vesting  in  executors  as  part  of  residue.    Durrant  y.  Friend  103 

4.  Annuity   to   married    woman — Codicil    giving   legacy 

<'  in  addition  "  to  that  given  by  will — Legacy  given  by  codicil  subject 
to  restriction  to  separate  use  imposed  on  annuity  given  by  will.- 
Warwick  r.  Hawkins 124 

5.  Annuity — Direction  to  raise  out  of  ''  annual  rents  and 

profits '' — ^Arrears— Charge  on  corpus— Direction  to  accumulate  surplus 
rents.    Forbes  v.  Richardson 727 

6. Charge  on  real    estate— Whether    gift  for  life  or 

perpetual  rent-charge— Wills  Act,  1837  (7  Will.  IV.  &  1  Vict.  c.  26), 
s.  28.     Nichols  V.  Hawkes 384 

'  7.  Charge  of  debts— Devise  of  realty  and  personalty  in 

trust  for  sale— Conversion— Direction  that  proceeds  be  considered  as 

^  personalty — ^Apportionment  of  charges  between  real  and  personal 
estate— Values  to  be  taken  as  they  are  at  time  of  apportionment. 

;'  Robinson  v.  Governors  of  London  Ilospitul 254 

8.  **  Children"— Trust  for  maintenance  of  son's  wife  and 

^         children  held  not  to  include  illegitimate  children  known  to  testator  by 
^^         woman  with  whom  son  was  living  as  his  wife  at  date  of  will.     Warner 

5;         V.  Warner 753  j 

9.  Condition— Bestraint  of  marriage— Portion  given  over 

^'         upon  marriage  without  consent  of  executors — Conditional  consent —  i 

!         Offer  of  settlement — Consent  retracted  on  subsequent  refusal  of  intended  ! 

^°         husband  to  settle— Held  that  wife's  interest  under  will  was  forfeited. 
pf  Bashwood  v.  Bulkeley 834 

j«  10. Forfeiture  —  Proviso    against   marriage    or 

^         illegal  cohabitation  with  particular  persons— Stipulation  that  shares  of 

residue  should  not  be  transferred  unless  bond  with  penalty  be  executed 

;         by  legatees.    Poole  v.  Bott 558 
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WILL— 42.  Constmction^TTncertaixity— DirectionB  in  will  held  void 
for  uncertainty,  and  teBtator  taken  to  have  died  intestate.  Jackson  y. 
Craig 751 

43.  Vestingr— Qift  over  on  death  without  leaving  children — 

Construction  of  *' leave."    In  re  Thompson* s  Trust  .191 

44. Vested    interest  —  Period    of   vesting  —  Qrsuid- 

children  —  Trust  for  grandchildren  to  be  divided  equally  amongst 
them  at  expiration  of  20  years  from  testator's  death — Xmrnediate 
vested  interests  in  grandchildren  living  at  testator's  death  subject  to 
right  of  any  grandchildren  born  before  expiration  of  20  years  to  come 
in.     Oppenheim  r.  Hti\ry 427 

45.  Devise — ^Mortgaged   property — Equity   of    redemption 

barred— Legal  estate — Conversion.    See  Mortgage,  3. 

46.  Establishment  of  will — Issue  devisavit  vel  non — Costs  given 

against  heir-at-law,  guilty  of  misconduct  in  attempting  to  destroy  will. 
Middldon  v.  Middfeton 190 

47.  Execution— Attestation — Will  attested   by  two  marksmen 

and  signed  also  by  two  others  as  witnesses— Legacy  to  wife  of  super- 
fluous witsess^held  void— Wills  Act,  1887,  s.  16.     Wigan  y.  Rowland    619 

WINDINQ-TTF.    See  Company,  11,  12. 

WOBDS—<<  Children."    5ee  Will,  8. 

*«  Heir-at-law."    5«cWill,  20. 

**  In  case  of  death."    See  Will,  11. 

*•  Issue."    6Vc  WUl,  16,  17. 

**  Leave."    6Ve  Will,  43. 

*  *  Monies."    See  Wil  1 ,  14. 

<*  Nephews  and  nieces."    See  Will,  22,  23. 

''Place."    5ee  Licensing. 

**  Securities  for  money."    See  Will,  13. 

**  Surviving."     See  Will,  37. 

**  Town."    Sie  Charity  and  Charitable  Trust,  1. 

'*  Vested."    See  WUl,  35. 
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